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Purposes of Committee Review
■ Assuring the public:
– Of the integrity of the state environmental permitting process;
and
– That business and industry can continue to locate and expand in our state without

concern of being subjected payments
to
of monies
not prescribed by law or
coercion of any type.
■ If there have been improprieties, make policy recommendations to preclude them
from happening again.
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Notable Quotes
■

"The permits are not connected to that MOU."
– Assistant Secretary Sheila Holman, Department of Environmental Quality
WRAL
)(

■

“…the permit, the 401 water permit is both separate and apart from the mitigation fund.”
—Director of Legislative Affairs Lee Lilley, Governor’s Office (February 8, 2018 Testimony
)

■

"I think that their subsequent actions [the General Assembly's passage of H.B. 90] bore out why
we didn't want to involve the legislature,"
–Senior Advisor Ken
Eudy, Governor’s OfficeWRAL
( )

■

"In hindsight, we should have had more structure in the process. Clearly, we were going to put
that structure in place when the fund arrived..."
–Governor Roy Cooper
WRAL
( )

■

“Eudy said last week that the administration team ‘had it in our heads’ how the fund would
actually work. But officials didn't put the board of experts, or other details, in writing.”
–Travis Fain,WRALStatehouse ReporterWRAL
( )
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Background Information
■ Memorandums of Understanding and Memorandums of Agreement are
enforceable when other necessary elements of a contract are in place
■ Understandings are generally not enforceable
■ Gifts are not legally enforceable
■ Funds and grants are legally enforceable when other necessary elements of a
contract are in place
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Virginia’s Memorandum of Agreement
■ The Virginia Secretary of Natural Resources has the authority:
– Va. Code 10.1
-104(A)(3
) “to accept bequests and gifts of real and personal property

as well as endowments, funds, and grants from the United State government, its
agencies and instrumentalities, and any other source.” (Department of
Conservation and Recreation)
– Va. Code 10.1
-1107(A) “…accept for state forest purposes gifts, devises and

bequests of real and personal property as well as endowments, funds, and grants
from any other source.” (Department of Forestry)
■ ACP Partners and VAsigned an MOAciting the above authority providing the
following:
– $38.65M to two nonprofits and one NGO for forest conservation
– $19.2M to two nonprofits and the USGS for water quality
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North Carolina Statutory Authorities
■ North Carolina can require compensatory mitigation for impacts to:
– Waters of the US
– Waters of the State
– Streams
– Riparian buffers
– Wetlands
■ North Carolina agencies comparable to Virginia agencies that can receive gifts, grants,
funds, etc.

–

Department of Environmental Quality

–

Department of Natural and Cultural Resources

–

Wildlife Resources Commission

–

Department of Agriculture and Consumer Services

–

Department of Administration
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Memorandum of Understanding Timeline
December 13, 2017

First Draft
ACP sends the
first draft of the
MOU to Governor
Cooper’s Office

December 22

Second Draft
Governor
Cooper’s Office
sends proposed
edits back to
ACP Partners

December 29

Third Draft
ACP Partners
send draft to
Governor Cooper’s
office, accepting
all changes.

January 19, 2018

Fourth Draft
Governor’s Office
sends back more
proposed changes
to ACP.

January 25

January 25

Fifth Draft

Final Draft

ACP Partners
accept all
changes from
Governor's
Office

Final draft is
accepted and
signed by both
parties.
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December 13First Draft: ACP to Governor
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First Draft Overview
■ Partners propose a binding agreement
■ Intent appears to be, with the exception of "waterbodies," to address impacts
identified in FERC EIS for which NC does not require compensatory mitigation
■ Funds administered through Wildlife Resources Commission
■ Agreement between ACP partners and State of North Carolina
■ Funds to be paid before pipeline goes into service for stated environmental purposes
■ Presumes traditional stewardship of state dollars through Treasury
■ Funding level proposed at $55M
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December 22Second Draft: Governor’s Office
to ACP Partners
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Second Draft Overview
■

Governor’s Office changed “Memorandum of Agreement” to “Memorandum of Understanding”

■

The agreement would be with "the state of North Carolina by and through the office of the
governor" rather than just with the state

■

Amended language stipulates half of the $55M would be paid as soon as the Federal Energy
Regulatory Commission issued a final notice to proceed on the project; the other half would be
due no later than when the pipeline goes into service

■

The money would still go "to the state of North Carolina," but the Governor's Office added
language allowing him to designate an account outside the state treasurer to hold the money

■

New language describes forthcoming executive order directing disbursement of funds that
would be issued prior to the decision on approval/denial of permits

■

General Counsel McKinney's name was added at the bottom of the memo, making it clear that
he would sign off on the agreement for the state
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December29 Third Draft: ACP Partners
to Governor’s Office
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January 19 Fourth Draft: Governor’s Office to ACP
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Fourth Draft Overview
■

Funding increases from $55 million to $57.8 million

■

Money would now go to “the Governor of the State of North Carolina” rather than “the State of
North Carolina.”
–

Numerous handwritten notes indicate the intended change
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Factors Raising Concern
Governor Cooper:
– Repeatedly called $57.8 M MOU payment voluntary
– Required 50 percent of the payment up front from ACP
– Attempted to circumvent the state budget process
– Switched to non binding agreement
– Proposed unnamed third party to escrow and manage funds
– Required funds for purposes outside of the FERC environmental impacts, such
as economic development and expanding renewable energy
– Never issued executive order prescribed in MOU
– Could delay permitting until the executive order was issued
– Announced permit approval and MOU fund simultaneously
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Unanswered Questions
■

Was the integrity of the state environmental permitting process breached by mixing the MOU
payments with permit approval?

■

If governor’s actions of associating MOU payments with a permit approval become the norm, will
it have a chilling effect on business climate in North Carolina?

■

What is the legal significance of modifying the document from “agreement” to “understanding”?

■

Why did the MOU stipulate that an Executive Order would be issued prior to issuance/approval of
final state permits?

■ What criteria was used in arriving at the amount of the gift?
■ Why was the document amended to reflect an agreement with the Governor rather than the
State of North Carolina?
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Unanswered Questions
■ Why was MOU edited to state that half the money would be paid as soon as FERC issued a
final notice to proceed?
■ Why does it appear the partners accepted every request made by the Governor’s Office
without any negotiation?
■ Was an Executive Order directing the disbursement of funds ever drafted, wholly or in part,
within the administration?
■

Does the lack of an Executive Order impact the validity of the agreement?

■

Why does the document state: "Nothing in this Memorandum shall be construed as affecting the
authorities of any party or as binding them beyond their respective authorities or responsibilities”
if the entire MOU is non-binding?
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