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The Employment Secur;;y Law of North Carolina, Chapter 96=1 et seq.,
.came effective in 1936, has been amended extensively throughout the years,
and has been the object of extensive judicial interpretation.

In light of the complex nature of the Employment Security Law, the
extensive amendments and court decisions, the Commission in 1937 began issuing
official written interpretations.

Interpretations are issued by the Chief Counsel as the Commission's
written interpretation or legal opinion and precedent on all issues
considered in the interpretation as a means to assure effective, consistent
and efficient application of the Law and the operation of the Employment
‘Securlty Commission.

IZ. Purpose

The issuance of Commission's Interpretations has two primary
purposes. First, it is a' reference source for use by the employees of the
Commission and the public to familiarize themselves with the pesitions that
the Commission and the courts have taken on various issues arising under the
Employment Security Law of North Carolina. It is important that the employvees
of the Employment Security Commission become familiar with the position that
~ the Commission has taken on various issues, and with the Commission's
interpretations of various laws and various court cases before proceeding to
determine an individual's rights to receive benefits or proceeding to
determine an employer as obligation to pay unemployment insurance taxes.

Second, the Interpretation Manual should be used by Commission
employees as an investigative and training aid because it provides detailed
position that the Commission has taken on various issues.

III. How to Use

The interpretations should be maintained in a loose leaf notebook for
ease in updating. ©New interpretations and amendments to current
interpretations shall be issued to holders of the Interpretation Manual when
issued by the Chief Counsel.

A copy of the Interpretation Manual shall be distributed to each
local office of the Commission 'where it shall be available for use by the
general publlc. :
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UNEMPLOYMENT COMPENSATION COMMISSION OF NORTH CAROLINA
4’;INT€RfRETATiOﬁ 0.3 ... '

TOs W. R. Ourtis, Acting Chairmen

FROM: Rélph Moody, Chiefl Gounsei

SUBJECT: Interpretation of Section 19 (f) (6) of fhe Law

4 o S L

This w11 enswer your memorandum of June 30, 1943, in vhich you ask for
an opinion on eight questions involving ths edrinistration of Section 19 (£)
(6) of the Law. :

A number of other States have somevhat similar prgviéions,~but due per-
heps to the fact that most of those provisions have been.recently enacted, I
have been unable to find any decisions or opinions involving the construction

of such provisions that have been of any benefit. o :

Under Section 19 (f) (6) of the Law 8 new “empiéyér" is created, as
followss ey : v

"Any employing unit not an employer by reason of any other peragraph
. . of this subsection, for vhich within either the current or preceding
" . calendar yeer services in employment are or were performed with
*" respect to which such employing unit is liable for any Federel tex
~'ggainst which credit may be taken for contributions required to be
paid into a State unemnloyment compensstion fund.”

Tt seems to me that Section 19 (f) (6) of the Law must also be construed
in conjunction with Section 19 (g) (7) (0), which is as followst

Notrithstanding any of the nther provisions of this subsection,
services shall be de2zed to be in employment if with respect to
such services s tex s required to be paid under any Federal law
irposing a tax agrinst vhich credit may be taken for contributions
required to de pz2id into n State unemployment compensation: fund. "

It also seems %5 ze thet, this being a téxing statute, it must be given a
strict construction. ' -

Given the strictest mossible construction, this section adds nothing new

to the Lew. By this I cean that the phrase "contributions required to be paid
into a State wemployment eoxpensation fund", implies or nresupposes existing
1iability to the State, for else how could contributinns be "required to be

pnid" unless liability rlrendy existed. Perheps this may be considered a streined
rather than a strict construction. 'Inasruch as the Federal Act now permits
credit ageinst the Federal tex for payments made to a Stete, there is no great
necd for the use of this languegeé... On the other hand, if-this feature of the
Federal Act were repesled, it »»uld render the provision. of our Lar inoperative.
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However, the intent of thé Law is to:make sny-employing unit which is
subject to the Federal tax an "employer" under our Law. Liability then
attaches for contributions which azre "required to be pald" znd credit for
which "may be token" agrinst the Federal tax. The language of the Law clearly
sppears to demand that a 1isbility for the Federsl Tex coexist with liability -
for the State tox or else the use of the language "against which credit may be
taken! is without meaning. If this is true, then 1iability for the Federal -
tax in the "preceding calendar yesr" would not necessarily make the employlng
wmit en "employer! during the "current" year, for there may be no liability
for the Federel tax during the current-year. It then apoears that the phrase,
finreceding celendar year", should be disregarded in such cases. -

Sections 19 (£) (6) and 19 (g) (7) (0) of the Law, create the same llability
as 1s created by the statutes of several other Stetes, typical of which is thet
of Nebrasks stestute, which followst P - ‘

' 1(6) any employer of any.person in this state not an "employer" by
7 reason of any other paragraph of this subsection for which services
* in employment are performed with respect to which such employer is -
liable for any federal tax asgeinst which credit may be teken for
contributions required to be psid into.a state tnemployment compen-
setion fund; but services performed for such employer shall constitute
employment for the parpose of this law only to the extent ',tk_xg;b such
servicas constitute employment with respect to which such' federal:tax
is payable." T

The Nebraska Law: clearly seems t7 say. that .liability for the State tax
must coexist with 1iability for the Federal tax.. It will be noted thet this
statute does not attempt to make 1liability for the State tax depend om 1lability
for the Federal tax-in the "preceding year", and it is submitted thet this is
proper if 1isbility must coexist.: . - o

Turning now to your questions, I ansmer then as fnllomss

1. Q. If an employing unit vas covered by the Federal Act in’19l¢é,‘ '
can we hold hinm liable effective January 1, 1943, before it is
imovn if he is lizble under the Federal Act for 1943%

A. In the light of rhat I have said above, .thet is, that the Lar
requires coexisting liability, we could not hold en employer vho was
covered wnder the Federal Act in 1942 lisble effective January 1,
1943, before it is-kiown that.he is liable under the Federal Act
for 1943. This amounts to a éisregerd of that part of the Law which

 makes ‘an employing unit an "employer! if he wvas liable for the

" Fedéeral tex in the "preceding celendar year." This seems, however,
to be in accord with the rule as to statutory construction. (State
v. Barksdsle. (1921) 181 N. C. 621.). .~ - .

2. Q. If an employing unit was not .covered by the Federal Act for 1942,

can we hol? him liable effective January 1, 1943, if the facts in-

~dicate he v1iI1 be liable uncder the, Federal Act for 1943, or is it
necgssary to wait until he is actually held lieble uncder the Federal
Act - : ' :

A, I think we can safely say, under Section & (a), that, if an
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employing unit becomes llable under Section 19 (£) (6) at eny time.-
during the yeer 1943, his lisbility will date fnom January 1, 1943.
If the employing unit wes not lisble for:the Federal tax in 1942,
but the facts indicate that he will be lisble under the Federal Act
for 1943 (Assuming the employment experience is already sufficient
to ecresbe lisbility although payment of the Federal tax is not yet
due), then it seems to me that 1iability for the State tax has also
come into existence and we cax hold him liable as of Japuary 1, 1943.
Of course, the Commission has no authority to determine 1iability for
the Federal tex, and holding that the employing unit was liable for
the Stste tex.would not be determining liability for the Federal tax,
This would amount -to no more than finding. that a factual situation
exists which creates liasbility for the State tax, . Of course, this
answer is besed on the fact that the employment record of the employ-
ing unit is sufficient to create an actugl 1liability for the Federal
tax. If we cover an employing unit which 1s subsequently held not
liable. for the Federal tax, we would be cckpelled 3 relleve -* .
such employer of liability. As I have pointed out in other parts of

' this memorandum, it seems thet it 1s incumbent on the employing unit

to report his 1liability as soon as 1t comes into. existence by reason
of his employment experience under the Federal Act, and his fallure
to do so will meke him delinquent under our Law, sithough the due
date for mesking reports and paying the Federal tax had not arrived.

Q. If we arc requived to =ait until an emcloying unit is held liable
under the Federal Act and has paid taxes as of January 31, 1944,
wouldn't it be too late for the employer to get credit on his Faderel

" taxes for 100% of the payment made to the State?

A. Under the Federal Act, the tex is dus on January 31 of each year
for taxes due with respect t» employment for the preceding calendar
year. The Federal Act also provides {CCH Treatise paragreph 1160)
that the texpayer may credit against the Federal tax only those
contributions paid on or before the due date df his Federal retum
and, to a certain extent, those peid before July 1, next following
such due date. It sesms to me to be incumbent on the employing unit '
to sscertain his tax liability, both as t~ the State and Federal
government, and- meke his peyments accordinglye He would then receive
full credit against the Federal tax for contributions paid to the
State if he pays his Stote tax as indicated in 5(a) of this memorandum.

4. TWhat action should a Field Representative take if he finds that
an employing unit should have paid taxes under the Federal Act, but
@id not? o S . -

A. It is my thought thet neither 2 Field Representative nor any other
egent of .the Commission, nor even the Commission itself,”can determine

the liability of an smploying umit for the Federel tax, This. would
appear to be clearly outside the . jurisdiction of such agent or the

Commission. If the Field Representetive has reason to believe that
an employing unit should have paid taxes under the Faderal Act when

he ¢id not, he should so advise the proper Federal agent. If 1iability

. for the Federal tax should then be assessed by: the Federal agency,

‘1iability for the State tax would immediately arise. (See also answer

. 3

to Question 2.)
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5.

6.

7.

Q. When -mild contributions be due. and interest start sceruing,
vith respett tot SR \ o
(a) First year coverage? &= - :

(b) Second ‘and subsequent years of coverage?

&. ‘(2) It is my thought that 1isbility for the Federsl tax mey erise
before the end of a calendar year by reason of the employing unitis
having the required number of individuals in employment for the regquired
length of time, elthough the tax 1s not due until January 31 of the
following yeer. = At the very instant the employing unit becomes liable
for the Fedarsl tax, 1liability for contributions to the Commission

- atteches, and contrlbutions become-due as orovided in Paragraph 1.205 €
-of Regulation No. 1.200. - : : A _

- {v) Lizbility for the Federal tax depends on the -employment record
of the employing unit for each calendar year. Therefore, 1f I am
torrect in assuming that 1isbility for the Federal tax must coexist
with 1iability for the State tex,. it seems to me that.the answer given
in- the preceding paragraph equally applies here. In other words,
1iability for contributions.for "second and subsaquent years of cov-
erage" would await liability under the Federal Act. However, this
involves questions 6, 7, snd 8 and reference should be made to answers
to those questions.. Once 1liability 1is: gestablished, it should be con-
tinued until the employer shows that he is not subject to the Federal

"tax. We can at that time meke: 2 rzfund if necessary.

Q. If.an employing wnit is 1iabie fdr contributions under Section 19
(£) (6) for 1943, and not lisble under the Federal Act for 1944, would
the employer be covered under Section 19 (f) (6) for 19447

A. As will be noted sbovey; I am convinced that 1isbility for a
Federal tex 1s s4 cuch a part and parcel of the Law, the very bone
and ‘tissue, 's0 to spesk, that I must necessarily conclude that, if
en employer is lisble for contributions under Section 19 (f) (6) for
1943, -and is nat 1irble umder the Federal Aet for 1944, he wouléd not

" be covered under Section 19 (£) (6) far 1944.

°Q. 'Ho™ crn an ~=xlower terminate g:overagé wmaer 19 (£) (6)?

A, It is nat recessary for an 'émbloyer to file an =mplication for
terminstion »¢ covernge to end his liability under the Federat Act.

His 1iability thereunder automaticelly ceases in eny year in.which
‘he does not have the reowired employment experience. (CCH Treatise

parsgraph 1305). Enléing thet Federal and State liability must

coexist, I rust ennclude that coverage under the State act is also
sutomatically terninated vhen the employer ceases to have the re-
quired employment experience to create liability under the Federal
Aet. It will be necessary for such en employer to show us that he

- ismo longer liasble for the’ Federasl tax.

" . Cormecticut is the only state that I have found ~hich has a provision
. in its Law applying to termination of cnverage of an employer =ho is

1liable under the: State law because of liebility for the Federal tax.

Under the Connecticut Law (CCH 4008 Conn.)s "in eﬁplo’yer .,subject to
the federal unemployment tax act for 1941 or eny subsequent year shall
be subject to the provisions of this chapter from the beginning of such
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year if he had one or more emplnyees in his employment in the stete
of Comnecticut in such year." ~

In the same section it is provided that: "An employer may cease to

be subject to this chapter at the end of any calendar year following
the calender year in which he became subject to this chapter if he
shell give rritten notice to the administrator, accompanied by proof
satisfactory to the administrator that he has not employed as many as
four employees at the same time during as many 2as thirteen weeks

during the next preceding fifteen months, that he has peid all con-
tributions due under the provisions of this chapter, that he 1is not
subject to the federal unemployment tax act, and thrt he has notified
his employees of his intention to cease to be subject to this chapter."

Under this provision it szems thst an employer is, by the very language
of the statute, covered for two or more calendar yeers. Ang this seems
to be true when linbility for the State tax arises by reason of 1liebility
for the Federal tax, even though there is no liability for the Federal

" tax during the second or subsegquent calendar year. However, the lan-
guage of the Commecticut stetute does not seem to require, as does the
language of the North Cerolina Law, a liability for a Federal tex
ageinst which credit may be taken for contributions paid to the State.

8. Q. Sinee it is possible thet an ezplnyer Bay be ligble under the
Federel Act for 1943 and not liadble for 1944, can covarage uder the
State Act be terminated wnder Section g(b) after only one year of
covarage?

A, The answer to question 7 also applies to this question, in that
coverage 1s automatically terminated. In further explanation, however,
it is my thought that termination of coverage created under Section 19
(£) (6) cannot be hendled under Section 8 (b). This section was in-
tended to apply to employers who are liable by reason of their employ-
ment experience under Section 19 (£) (1), (2), (3), and (4), and I
now of no rule of statutory construction which would permit this
section tn be applied tn a situation subsequently created and not in
the contemplation of the legislature at the time of passage nf the
Act, and the facts of which are clearly not embraced in the language
of Section 8 (b).

If my conclusion that covarege automatically ceases in any year in
which he dnes not have the required employment experience to be llable
for the Federal tax is correct, then there is no need to have a pro-
vision crvering terminatinn except for the purpose of clarification.
It would also seem that a provision applying to termination could not
heve the effect nf extending liability to eny year in which there

is nn liability for the Federal tex, if the reasson for liability
wnder the State Law is dependent upon a liability under the Federal
Act. '

fficial inter~retation

dopted as an ©
dop \gust 10, 1943

by the Commission A



UMEMPLOWENT COMPRNSATION COMMISESION OF NORTH CARCLINA

Interpretation No. 17

To: Mr, %, F. Martin, Director UC Division

From: ° W. D, Holoman, Senior Attorney

Sutject: Lebor Unions end Coverage under the North Cerolina Law

Wher labor unions operating within the State of North Corolina, meet
the prerequisites of the ccverage regquirements of the Unemployment
Compenzation Law of this State, then such lator unions are covered
employers just the same as any other employing units which meet the
prerequisites of the lew., There are csses in which the local union
or lodge is poying their officers u very nominal salary per month
end also when any of the said officers, who serve on committees,
must take a day from their work on the business of the union, then
the union pays those officers for their regular day's work, It must
be said thot such services for the unionarc being performed for
remmeration within the contemplation of the Act., It is true that
most of such officers who are drawing nominal wages from the lodge
or union spend the bulk of their time and earn their livelihood from
other occupations; however, there is no exemption wnder our law,

and we could not allow such unions to escape the payment of contri-
butions or such officers as they are zctually performing services
‘for remuncration, It cannot be said that such unions or lodgss are
charitutle organizations snd in 211 probability it comnot be said
that such are nen-profit organizations or fraternczl organizations.

The concunsus of the rulings of the differsnt states is that labor
unions when they meet the reoquired prerequisites of the law of these
states are covsred under the diffcerent Acts of the diffcrent states.
Cf course, you will appreciats the fact that ecch case shall stand
on its ovm fect mnd will bear scrutiny, but as a genercl opinion
such uniorns or lcdges when they meoet the required prercquisites arc
covered,

-

Adoptad as wn officiul interpretution
bv the Commission on Jriucry 25, 1944

(Replaces Legal Dopartment Luling No. 9, dated Junuary 7, 1943)



UNRM PLOYMENT CQMPENSATICN COMKISSION OF WORTH CARCLINA

¢ Interpretation ¥o, 18
To: _ ¥r., P. F. Martin, Director UC Division
From: %, D, Holoman, Senicr Attorney

§ubject: Commission Fecords shall show True Stetus of Employing Unit

At your request we hereby give you the legal department's opinion in
regard to the records of this Commission showing the true status of an
employing unit,

From time tc time we have had requests from partnerships consisting of
several different partners who ask that we show on our records the name
of only one of the partners as usually such partnership is operated in
the neme of only one of the partners. We cannot recommend this procedure
for several reasoms., 1f a partnership is composed of two or three individ-
unls, then our rccords should not show that the partnership is operating
in the name of ore individual alonsz, but the names of all the individuals
should appear on our records, If we show the name of only one partner it
would actually appear as if the business was operated by a sole owner,

e could also eusily got inm difficulty on the collection of dslinquent
taxes if our rccords were sst up in the name of the one partner, then

it is doubtful whether or not we could docket a judgment cgainst the
partrnors even though they would te legally rosponsitle for the delin-
quent texss, In addition to this it appewrs that it would be a very tad
rractice =s 2ll public rocords show the true nature and truc status of
ovmership, :

Adopted as an official interpretation
by the Commiszion on Junuary 25, 1944

(Replaces Legal Department Ruling Fe. 10, dated Jemmuery 7, 1943)



UNEMFLOYMENT COMPENSATION COMMISSION OF NORTH CAROLINA

INTERPRETATICN NO. 27

¢ ¥, R, Curtis, Acting Cheirman
FROM . Ralph Moody, Chief Counsel

SUBJECT: Determination of Suitable Work when Physicel Disability is in Cuestion

Reference is made to your memorandum of August 16, 1943, which deals with
the above subject,

Where the physical condition of a claiment is in question, it would, of course,
be desirable to have the expert opinion of a physician in all such casess It
is my thought, however, that if we require this in all such cases it would
burden the elaimant with too great an expense. It seems to me that a deputy
ought to be able to size up most cases and reach a satisfactory conclusion
without the expert opinion of a physician. I think the evidence of a physi-
cian should only be required in very difficult or extraordinary cases. It is
true that there are many disceses in which the claimant himself does not know
end is wmeble to say whether he is able to work or not because of the nature
of the disease. For cxample, porhaps meny people suffering from pulmenary
tuberculosis rcach a point after some rest and treatment that they feel able
to underteke several differcnt kinds of work, but a physician would say that
they are not able to do any work at that particular time. It would seem to
me that testimonv from 2 physician should be requircd in such cases as the
cxemple I have given cbove, Perhaps mony other exemplcs could be given.

T also fecl that there is possibly a group of situationc in which thc deputy
could subvoena or cause some neighbore to testify and their observation would
be just as velueble as that of a physician. I also call to your attention
the fact that most claimants do not hove any greect difficulty in securing & '
certificate from their family physician. For these reasons, I feel that you
should restrict the class of cases in which testimony of a physician is
required, I further call to your ztfention that in the field of legal
evidence, the opinion of laymeon is accented in a grest many matters. For
example, when the sanity of & person is in issue, the opinion of friends and
neighbors who know such person is considered as valuable cvidence although
they «re not experts.

Adopted cs an official interpretztion
by the Commission on Januery 25, 1944



UNEMPLOYMENT COMPENSATION COMMISSION OF NORTH CAROLINA
INTERFRETATION NO. 33
TO: R. F. Martin, Director

. FROM: Relph Moody, Chief Counsel

SUBJECT: Liebility Under Mandatorz_grovisions of Lew Supersedes Voluntery Election -
Termination of Coverage - Section 8 (b) and (c) e&nd section 19 () of the

Tnemployment Compensation Law.

We have for some time in oral discussions edvised different employees of the
Cormission that, in our opinion, en employer who becomes liable by voluntary election
end who subseguently emeloys eight or more persons for as many as twenty weeks in a
calendar year bscomes en employer under Section 19 (£) (1); that is, he becomes an
emnloyer under the mandatory provision of the law and this supersedes the volwntery
election, or in other words, this by operation of law cencels out or renders the
voluntary election nugatory and void.

Nearly all states that we know anything about who have considered this question
agree that the above statement is correct. There is no use to cite an array of au-
thorities on this question. One statement should be sufficient and perhaps the best
statement is given by the Research Institute of America in its Social Security
Coordinator. On page 2503 of Volume 1, we find the following:

"putomatic Coverage Supersedes Elective Coverage: Where an employer voluntarily
elects coverage in a calendar yecr and later becomes automatically subject by employ-
ing a sufficient number of employees for a sufficient period of time during that
seme cslendar year, his continued liability is based upon his automatic coverage and
not his elective coverage. In such a case, the date on which the employer elected
to become liable becomes immateriasl and the employer is liable from the date upon
which he would ordinarily become lieble, usueclly January 1st of the year of coverage.
Similarly, terminetion of liability will be governed by the provisions dealing with
the termination of automatic coverage."

From this statement, you are advised as follows:

1, That en employer who elects coverage becomes lisble under the mandatory pro-
visions of the Act when he employs as many as eight persons for twenty weeks and
regardless of the dnte of election of covercge, the 1iability then extends back to
the first of the vear if such emplover had an employment record begiming from the
first of the vear, and if not, it cxtends back to the time when he first had employ-
ment in the celendar vesr ond his tax liability should be based upon this record
rather than when he first volumtarily clected.

2, “hen an emnmloyer who has become lieble by voluntary election becomes auto-
metically liable by a mandatory erovision of the law, such &s employing eight people
for twenty weevs, the provision under which he terminates coverage should be the
nrovision apnlied to such units who become liable by operation of thc statute; that
ig, such zn employcr upon being sutomatically converted into a mendotory cmployer has
the risht to give notice of applicztion for termination of coverage up until
January 31 os provided by Section 8 of our statutc.

Adorted as an officianl Interpretation
by the Commission March 28, 19544



UNHv?PLOYTENT COMPENSATION COMMISSION OF NORTH CAROLINA
Interpretation No. 46
Opinion of Attorney General
August 12, 1943

SUBJECT: Endorsement of Checks Intended for Unemployment Compensation Commission
but Sent to Commissioner of Revenue

Recently the Commissioner of Revenue requested my opinion upon the legality of his
endorsement of checks which designate him as payee, but which are sent to him with
vouchers or other pepers indicating that the checks were intended as payments to
the Unemployment Compensation Commission. I advised the Comnmissioner that in my
opinion there was no legal objection to his endorsement of said checks without re-
course to the order of the Unemployment Conpensation Commission. I discussed this
matter with you and Mr. Holoman in order to ascertain whether there were any ob-
jections from the standpoint of the Unemployment Compensation Commission and you
informed me both orally and in Mr. Holomen's letter of August 4y 1943, that there
was no such objection. ‘

You requested a letter from this office expressing the opinion that there was no
legal objection to this procedure. ‘

It is my opinion that there is no legal objection to the suggested procedure and
that the question of whether the procedure should be adopted is purely an adnini s
trative one to be considered by the Commissioner of Revenue and the Unemployment
Compensation Conmmission. ’



UNEMPIOYMENT COVPENSATION COMMISSION OF NORTH CAROLINA
Interpretation No. 48
Opinion of Attorney General
January 5, 1944
SUBJECT$ Unemplovment Compensation Act; Interpretation of the Phrase - Meft Work
Voluntarily Witnout Good Cause attributable to the Employer,! as Same

hopears in Section 5(a) of the Unemployment Compensation Laws of North
. Carolina .

Receipt is aclmowledged of your letter of January 3, with enclosures, “in which you
request an interpretation of. the phrase "left work voluntarily without good cause
attributable to the employer," this section providing that an individual shall be
disqualified for benefits for causes as provided therein including the phrase above

quoted.

‘I have read your letter with a great deal of interest and I have considered very
carefully the interpretation which has been placed upon this language appearing in
the acts of other states by the authorities recited in the memorandum attached to
your letter and those quoted therein. o

It is particularly noted that the words Mattributable to the employer®" were added
by the Generel Assembly of 1943 (see Chapter 377, Sesslon Laws of 1943), and that
the words "left work voluntarily without good cause! have been in Section 5(a)
continuously since the passage of the original ict by the Special Session of the "
General Assembly of 1936. ' ' -

As to this you submit the following gquestioni
MConsidering the purpose and intent of'-the Unemployment Compensation Law
_should the Commission, in interpretihgvtheiWDrd"voluntarily!'as;applied
to separstion under Section 5(a) of the Act; inguire into the mental
processes, constraining or compulsive forees or objeective influences, or
freedom or lack of freedom from external compulsion or necessity which
led up to claimant!s leaving workj or, on the other hand, should the
_ inguiry of the Commission be limited to the -questidn of whether or not
the claimant left his.work of his own motion; -accord, or intentionally
and irrespective of eny extraneous forces,-constraints,'compulSipn,”or
influences which brought about claiment!s éxercise of his volltion?"

I think we can safely begin with ‘the premise that it was the purpose of the General
Assembly, in enacting the Unemployment Compensation Law found in Cheptér 1 of the .
Public Lews, Extra Session, of 1936, to make some provision for those who are able
and available for work and who are out Of employment through no fault of their owm,

Section 2 of the Act provides, in part, that es & guide o the interpretation and
application of the ict, the public policy of the State is declared to be as followss

"Eeonomic insecurity due to unemployment is a serious menace to the
health, morals and welfare of the people of the State. Involuntary
unemployment is, therefore, a subject of general interest and concern
Which requires appropriate action by the Legislature to prevent its
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spreed snd to lighten its burden which now so often falls with crushing
force upon the unemployed worker and his family. The achievement of
socisl security requires.protection. against this. greatest hazard of
our econcmic life.....M"
T think we sre fully Jjustified in recognizing rules of statutory construction in
seeking to determine the legislative intent to inquire into the purposes for which
the law was enacted, and the ends which it seeks to. attaln, particularly with
reference to the use of language which concelvably might have more than one meaning
and which is, on that account, a proper object of construction.

It is inconceiveble to me that the General Assembly, in enacting this beneficent
social legislation intended that a person who had left his or her employment on
account of illness, or other causes beyond control, would be considered as having
forfeited the right to the benefits of the Act when such person, upon removal of
such causes, 1s able and available for work but remains unemployed because of ina-
bility to find employment with his or her employer or in other suitable employment.
I, therefore, am of the opinion that we would be justified in interpreting the
word "voluntarily" and the phrase of which it is a part in such a way as to not
deny the benefits of the Act to those for whon it was clearly intended to help, and
this will result in what might generally be said to-be & liberal interpretation
rather than a narrow one, which apparently has been adopted in some Jjurisdictions.

In zdopting a liberal interpretation, however, I believe that this interpretation
should be confinéd to proper limits:in order to give effect to the express-inten-
tion of the General Assembly. ‘In ascertaining whether or not an employee volun—
tarily left his employment, I.think we would be justified in consideiring ‘the mental
processes, constraining or compulsive forces or objective influences, or the free-
dom or lack of freedom from external compulsion or necessity which led up to the -
claimant!s leaving work, but I think that the Commission should in every case be
fully satisfied that, where an employee has left the employment, the reasons for so
doing were of an impelling character wnich, in the opinion of the Commission,
afforded ample and complete justification for the severance of his employment. Thls
would -exclude a1l fictitious 'or feigned reasons or excuses for failure to continue
in the work and would comprehend only such causes as operated directly on the em—
ployee which made, in the opinion of the Commission, his continuance in the employ-
ment impossible, or attended with such ‘circumstances as to make it unreasonably
burdensome for him to- continue therein. ' -

It seems to me that a cause which.only.indirectly ooerated upon the employee should
be excluded and that the ‘circumstrnces should be such as could reasonably be cone
sidered to -have deprived the ewmployee of freedonm of choice in the matter., It is
evident that the illness of an employee of such a character and nature as to disable
him or her from continuing in the employment would be such a cause as to make it
necessary for the employee to discontinue his work as long as this condition existed.
On the other hand, I.am inclined to the opinion that, except under very unusual
circumstances, an illness in the family. of an employee would not provide such a
cause. If we accept this interpretation of the langusge of the section, it would
necessarily mean that the answers to the various questions which may arise, many of
‘which are instanced in your letter, would have to-be 'determine'd by the findings of
the Commission in the particular cases. Upon proper findings being made in such
matters, I am of the opinion that the purpose and spirit of the law.would be carried
out and a desirable result obtained. = - S S
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Fith regard to your second question as to the procedural matter under Section 5(a)
and the burden of proof, I would say that, in my opinion, the technical rule as to
burden of proof observed in court triels would not be employed. I essume thet the
Cormission would take &1l of the evidence connected with the matter, whether offered
- by the employer or the employee, and reach its conclusion based upon whether or not
a1l of the facts so adduced did or did not show that the employee had voluntarily
left the work without good cause attributable to the employer, without observing

any techniceal rules of the burden of proof or going forward with the evidence.



UNEMPLOYMENT COMPENSATION COMMISSION OF MNORTH CAROLINA
| Interpretation No, 49
Opinion of Attorney General

January 25, 1944

SUBJECT: Unemployment Compensation Law; Effect of Docketing Judgment for
CTontributions; Reiunds N ‘

Receipt is acknowledzed of your letter of January 21, in which you advise that
you have a case pending in which it develops you assessed contributions against an
employer upon his failure to pay within the time prescribed by the statute. You
- docketed a summary judgment and issued execution which was collected by the sheriff,
together with interest, a remittance of which was made to you by ths sheriff. You
advise further that, thereafter, this judgment was cenceled and later, after a hear-
ing, in an examination of the pay roll records of the employer for the same period
involved in that for which the assessment had theretofore been made, it was ascer-
tained that the cmplover was indebted for contributions in a sum in excess of that
for which the original assessment was made, and that the asscssment was thereupon
made for the total amownt ascecrtained in the second instance, which amount was
later paid by the employer in full,

You further advise that the question arises as to which amowunt should be re-
funded, the later amount which was collected not by a judgment but which is the
correct amount, or the amount collected by the judgment. '

Your guestion involves a consideration of the provisions of the Unemployment
Compensation Act found in G, S. 96-10 (b), authorizing a summary judgment in cases
of this kind where the contributions remain unpeid.

In the instant case, the Commission would have authority under G. S. 96-10 (e)
to make a refund of the excess payment made by the employer; that is to say, the sum
sbove that which was actually due by the employer, This would not, in my opinion,
amount in eny sense to setting aside the judgment which was placed on record umder
the provisions of the statute. The refund should be made in accordance with the
provisions of the section referred to and no gquestion of fraud whatever would enter
into this, and, in my opinion, the question of fraud would not affect this repay-
ment in any way. The other case to which you refer would be guided by the same
consideration, If there is fraud in any case, the penalties would be those
prescribed by G. S. 96-18,

The docketing of a judgment under the provisions of the statute is not consid-
ered by me as amomting to a judicial determination of the amount of the contribu-
tions which would preclude the Cormmission or the employer from properly raising a
question as to the amount, in the cvent of under assessment or over assessment,

If the Commission later found that the amount as certified and assessed was less
than the -amount due, upon proper notice to the employer, the additional sum might
be assessed, If the assessment was overstated, the employer would have a right to
pay it under protest and have the claim reduced by thc Commission if the Commission
found that the payment was excessive, The provisions of the statute permitting

the docketing of the claim as 2 judgment amounts to no more than providing an
expeditious remedy for collection of a contribution which may be properly due,



UNEMPLOYMENT CO?:EEENSATION COMMISSION OF WORTH CAROLINA
Interpretation Wo. 55
Opinion of Attorney General
October 31, 1941

Subject: Unemployment Compensation Tax; Compromise of Tex Involving
Claims in Litigation

In your letter of October 31, you inguire if the Commission, through its
Chief Counsel, has authority to compromise a claim for taxes when & suit
for the collection of the same has been instituted in the couris of the
States

It is my understending of the law that in a real contest or litigation where

e tax claim is involved in which the issues drawn are close and uncertain,

the tax collecting authorities, in order to avoid extended litigation and
settle disputed claims, would have the right to settle such claims by
compromise. Such a course; that is to say, compromise judgment in a lawsuit
by consent of all parties, would be independent of any statute which expressly
authorizes a settlement, I do not think that the law would compel litigation
to the bitter end of bona fide controversies as to.a tax liability when &
reasonable adjustment of the same could be obtained,

I wish to call your attention to a note in 61 C. J., uncer Section 12853,
page 973, where you will find the following:

"In Virginia (1) Code (1904) Sections 702, 702a, relating to the
authority of the auditor to make adjustment of old and disputed
claims, has no application to a compromise and settlement of a suit
for taxes in a court of competent jurisdiction, COMMONWEALTH v
SCHMFLZ, 81 S, E. 45, 116 Va, 62. (2). Where an auditor acting
for the commonwealth agrees, with the cansent of the Attorney
General, to accept the sum awarded by the circuit court, in
settlement and discharge of all claims for taxes, the agreement '
is binding on the commonwealth,"



UNEMPLOYMENT GQMPENSATIﬁN COMMISSION OF NORTH CAROLINA
I INTERPRETATION NO, 69

B : Opinion of #ttprney General

| : Decembé.r.B, i9A6 . |

Sub jects Unemployment Compensation Law; Section 96?14( a) .of the General Statutes;
Veluntery or Involuntary-Separation from Work; Married Women Who Leave
Their Work to Follow their Husbands to N'ew‘ges.i@ences.

In your letter you refer to Sectlon 9é-14(a) of the Oenersl Statutes which relates
to the disqualification for benefits imposed by the Commission. when 1t is deter-
mined by the Commission that an-individual 1s wmemployed because he or she left
work voluntarily without good cause attributable to the employer. » ,

You ask the following question as related to this statutes

"When a merried woman follows her husband to a new place of residence, or a new
domiclle, where he has pecured work and such place is. too far removed for the
woman to continue her work, should it be considered, in connection with the above-
quoted section, that she involuntarily ssperated from her employment, or should 1t
be considered thet che voluntarily separated without good caeuse attributable to
the employer, which is contemplated by the above section?®

You say that you would like for our opinion to be confined to the question as to
whether such person voluntarily or involuntarily quit work and that you only ask
" for an opinion on a case where the husband hes actuzlly established a domiclle o
has actuslly secured permanent work in another locality. TYou state that you are
at present holding that & woman who follows her husband around from place to place
where he has temporary jobs, and when he has established no domicile, should be
considered as having voluntarily quit her work without good cause attributable to
the employer; however, you have held that where the husband has established a
domiclile or has secured perzanent work and the wife quits, her work to follow him
that she involuntarily separates in order to follow her husband and, therefore,
- ghould not be disqualifted from the receipts.of benefits, assuming that she meets
other eligibility requirements. S e T } '

The langusge of the dlsqualification section is.as followss.

fFor not less than four, nor more thean twelve consecutive weeks of unemployment,
which occur within a benefit year, beginning with the first day of the first week
after the disqualifyirg act occurs with respect to which week an individusl files
a clsim for benefits (in addition to the waiting period) if it is determined by
the Commission that such individuel is, at the time such cleim is filed, unem-
ployed because he left work voluntarily without good casuse attributable to the
employer, and the maximum benefits due sasid individual during his then current
benefit year shall be reduced by an amount determined by .multiplying the number
of such consecutive wecks of unemployment by the weekly benefit emount.™

It would seem that unless a cleiment leaves his or her work voluntarily, then
there is no need to consider the phraseclogy "rithout good cause attributable to
the erployer.® In our interpretation issued.January 5, 1944 and designated in
your record as Interpretation No. 48, we attempted to lay down some general rules
that would be applicsble in construing this disqualification clause. The problem
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of married women separating from thelr work in order to Join their husbands in
other communities has been a vexatlous problem for the varlous Unemployment Com—
pensation Boards and Commissions in this country. It has been complicated by the
fact that under the common law the husband had a right to choose the domlcilej

and 1t was the duty of the wife to reside with her husband st the comicile of his
choice unless injurious to her health. Much of the confusion arises from the fact
that under the common law the husband was entitled to the company and soclety of
his wife which is designated in legal terms as the right of consortium, When we
consider thet in the enforcement of the Unemployment Compensation Law we are deal-
ing with & law regulating industrial relationships and we are not dealing with the
law of domestic relations, then the problem is not too difficult. In my opinien,
there 1s no Jjustification for attempting to engraft the law of domestic relations
into interpretations of Unemployment Compensation Laws, The law of domestic rela-
. tions regulating the reletions between husband and wife belong in one field, end
the construction and interpretation of the Unemployment Compensation Law ls gov-
erned by its own rules of statutory construction. The Unemployment Compensation
Law of this State does not attermpt by the use of eny statubory language whatsoever
to incorporate by inference or. reference the laws :regulating the relationship
between husbend and wife. Each individual claimant is, and should be, considered
on an individual basis, st least in so far as the language of the ‘disqualification
statute is concerned which is now under consideration. -

In the case of HUIET v. SCHWOB MFG. CO., 27 8.E. (23) 743, the Supreme Oourt of
Georgis had before it the question we are now considerings and in its opinion,
the Chief Justice of the Court saids T ~

"Plainly, a married woman who voluntarily quits her work, for the sole purpose of
joining and living with her husband at a point so far away that she cannot con-
tinue to work at the seme place, lesves her work voluntarily without good cause
connected with her most recent employment, within the meaning of the foregoing
provision. The fact that she is a married woman and may owe a superior duty to
her husband does not place her in duress or destroy her free sgency in such matterg
 and while the cause of her leaving may have been a good cause from the standpoint
of socilety, it was clearly not a cause connected with her employment. Where she
thus voluntarily chooses between continuing her employment and living with her
husband when she cannot possibly do both, she dellberately walves her status as
an insured employee, and must accept the consequences. Even though the cholce so
made by her may not be termed a fault, yet the phrase !through no fault of her own!
as used in section 2, supra, evidently refers to causes beyond !'their! control,
and the matter hete was subject to the erployee's own volition. In such case the
employee becomes the author of her own disqualification; and this is true even
though she as a married woman may have .chosen the better part, not only for her-
self, but for society as well." . -

In the above case, the Disquslification Statute of Georgla is similar to our
statute except it reads "without good cause connected with their most recent worlk,
instead of fwithout good cause attributable to the employer.! The above case was
also affirmed by the Court of Appedls of Qeorgia in HEWIT, COMMISSIONER v. CALLAWAY
MILLS, 29 8.E. (2d) 106. o ‘ :

In the case of MOORE v. BUREAU OF UNEMPLOYUENT COMPENSATION, 56 N.E. (2d) 520
(Ohto), the Court saids ' .o

We have been furnished with many authorities on the meaning of the word !'volun—
tarily.! The dictionary definition is not doubtful. What confronts us is the
necessity of determining its meaning as used by the Leglslature.
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"The context shows that the term is not used as the antonym of physical impossi-
bility. By the terms of subdivision o, if he 1s discharged for just cause, his
benefits are reduced by six weeks, or if his unemployment results from his quit-
ting, his benefits are reduced by the same .period, unless there were some reason
arising out of his work which justified his quitting. When there is a reason
arising out of his work, his benefits are not reduced by six weeks, not because

his quitting is involuntary, but because his voluntary act of quitting is Justified
under the law. : ’ Lo et : . ' '

fNow then, this provision 1s followed by the provision enumerating the sbsolute
bars to benefits notwithstanding unemployment. If the employee quits work volun~
tarlly to marry or because of maritsl obligations, destroys the employee's voli-
tion, every quitting under such circumstances would be involuntary, and the -
provision would be meaningless. If that had been the intent of the Leglslature
3t would have placed in the appropriate place a provision that quitiing to marry
or becuase of marital obligations should be considered involuntary within the . )
meaning of the act. It did not do so. It could not have meant that by the words
employed. A -

"In a certain sense, a person mey be sald to act under compulsion whenever he
performs a moral or legal obligation. He is required or compelled to obey tlie
laws, ‘but & law-sbiding citizen usually acts voluntarily to gain that description.

"We construe the language used to mean that when an employse quits to marry or to

perforn marital obligations, he does so voluntarily and 1s not entitled to bene-

- In the casé of EX PARTE ALABAMA TEXTILE PRODUCTS CORPORATION, 7 So. (2d) 303, the
Supreme Court of Alabama saids :

"We are not eided in determining this question by collateral facts, That is,
whether her husband had a good job in New York and was well able to care for her.
Nor whether she had children in her femily that needed the benefit of a united
family., Nor whether her husband had requested her to give up her job and come to
live with him., The facts in no respect show thet in doing so it was not her omn
free, voluntary ect. The only cause assigned is that she went to live with her
husband, a very commendable impulse.¥* ¥ ¥Consortium, to which the husband is en-
titled, includes the performence by the wife of her household and domestic duties,
in the sense of whetever i1s necessary in that respect according to their station
in life. 26 Amer. Jur. 637, section 9. We doubt not thet this duty persists
though the wife should wish to engege in such gainful employment as would prevent
her from performing such duties. This Court, was speaking with due regerd to such
status in observing in the opinion from which we have quoted, that it 1s yith the
consent of the husband, that she may give up those household dultes to perform
labor which conflicts with them. She is not wholly a free person to determine
whether she shall thus be employed. 8o that if she gives up such employment in
order to render her husband the duties which she owes him, and in recognition of
his wigshes, the voluntary act of her husband is attributable to0 her and becomes
her. voluntery act, though she might have preferred to continue in such employment.®

In the case of WOODMEN OF THE WORLD LIFE INS. S0C. v. OLSEN, 4 N.W. (2d) 923, the
Supreme Court of Nebraska, in dealing with this problem, salds " ' '

"It was a legislative purpose to ameliorate 1lls growing ,dut of labor troublees
end unemployment. Protection of the public from pauperism and from other burdens
created by unemployment was also in the minds of the lammekers. The legislature
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considered these subjects and acted directly on them. Provision was made for the
creation, cohservation and distribution of funds to meke the law effective, These
funds were not intended for disquelified claimants- for benefits. -Disqualification
as well as eligibility of claimants must be considered in giving effect to the
words 'without good cause.f - The legislative act does not deal directly with do-
mestic relations,” Of course it is the duty of a wife to live with her husband
while the maritel relation exists; if conditions permit, but the unemployment com-
pensation law does not relieve the husband from his duty to support his wife. Her
employer did nothing to prompt her decision to leave her work. The cause of her
voluntery action had no cornection with the abandoned relestion of employer and
"employee. The purposes and import of the unemployment compensation lew in its
entirety indicate that a compensable ¢laim for benefits must have some commection
wth, or relation ‘to," the employment which the employee.has lost. As stated in &
recent opinions ' S : ‘ ' ;.

aé.ti;:x;, _{a.nd not

v

?msquaiification under the act depends upon the fact of voluntary
the motives which brought it about.* * - - . :

The unemployment compensation act does not purport to grant benefits ‘to workmen
who leave thelr work voliunterily.! Deshler Broom Factory v. Kinney, 140 Neb. 889,
2 le. 2d33'2’ 3_350“ -t B ) . . ’

In the case of JOHN MORRELL & CO. v. UNEMPLOYMENT COMPENSATION COM,, 13 N.W. (24d)
498, the Supreme Court-of South Dakota 'saids ~ o

"From the facts as found by the defendant Commission, it 1s apparent that claimant
left her employment of her own volition and was not discharged. In sustaining the
decision of ‘the Appeal Tribunal, the .Commission concludeds :!Voluntary separation
implies freedom of choice of the individual, either to leave employment .or con-
tinue working. When the separation is made necessary in the interest of conserving
health, ther'e"‘bhﬁous' 1y is no .freedom of choice, and the separation is not volun-
tary. A married woman whose separation from her job is necessitated by the danger
to her heslth due to pregnancy, after her confinement, and upon belng restored to
health and organizing her household for adequate care of the.child, is availeble
for work. If, under these circumstances, she definitely secks reentry into the
labor market, she is entitled to benefits under owr law if suitable work is not
aveilable.! We agree that. cléimsnt was justified:in leaving her employment, but
1t does not follow that she wes:entitled to unemployment benefits. It appears to -
us from a considerstion of the act that the legislature did not intend that em-
ployees who leave thelr work for rsasons not attributable to.or ‘connected with
their employment should receive benefit payments. Without giving the word 'volun-
tarily! in section 17.0830 (1), supra, an exact definition, we think that it would
do violence to the intent and purpose of therstatute to hold under the facts in
this case that clsimant-did not !voluntarily' leave her employment.® -

In the ‘tase of DEPARTMENT OF LABOR,  ETCy v.. UNEMPLOYMENT COMPENSATION BOARD, EIC.,
35 A. (2d) 739, the Court of Pennsylvania considered this question and decided
the case upon the meesning of the words "good cause,! but in the course of the
opinion the Court saids "It must be conceded that claimant voluntarily quit."

In this case the wife separated from her work to spend, some time with her husband
who was a member of the Armed Forces in time of war. (There is authority for the
fact thatl{termination of enployment because of sickness is not voluntary within
the provisions of such a disqualificetion clause.) See FANNON v. FEDERAL CAR-
TRIDGE CORP.; 18 N.W. (238) 249 (Mnn.). - . :

Modern statutes have relieved married women from s11 dissbilities which existed
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et common law, To say that a married woman who leaves her work does not deliber-
ately choose to do so of her own will is to discard all considerations of common
sense and normal experience., The fact that she acts upon the basis of commendable
motives does not destroy her exercise of her own will and volition in the matter.
The fect is that in every question in life which we must decide and with which we
are confronted, we bslance the motives and advantages on either side of the ques-
tion, one against the other., It is not necessary to go into any discussion of

the psychological processes inwvolved in exercising what is usually called
“rolition" or "will," ‘ '

* * * In fact, if it is said thet a married woman voluntarily leaves her work
when she goes to reside with her husband engaged in temporary work and with no
domicile, by what logic can it be said that she leaves involuntarily or her will is
destroyed simply because she joins her husband who has a permanent domicile, It
appeers to us thet a separation in one case involves just as much exercise of the

will as a separation in the other cases. The clear weight of legal authority is
that such e separation is voluntary. :

I am of the opinion, therefore, that your guestion should be answered as follows:
a married woman who follows her husband %o a new place of residence, or a new
domicile, where he has secured work and such place is too far removed for the
woman to continue her work, it should be considered by the Commission, upon proper
findings of fact, that such a married woman voluntarily separated from her employ=-
ment without good cause attributable to the employer. This opinion is based upon
the facts stated in the letter in question; and while we decide in this opinion
that such & separation is voluntary, we do not mean that there may not ariss cases
wherein, although the separation of such a married woman is voluntary, ncvertheless,
there would be good cause attributable to the employer under specific circumstances
as found by the Commission. In other words, we are merely giving our opinion

upon the question of whether such a separation is voluntary or involuntarye.

Adopted as en official Interpretation by the Cormission on December 10, 1946,

(Replaces Page 5 of Interpretaticn No. 69, dated December 3, 1946.,)
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Interpretation of Section 96-8 (g) (1) of the Employment Security Law
of North Carolina Since January 1, 1919 - Definition of Employment

In discussing the changes enacted by the General Assembly during this year
with respect to the definition of "employment" as contained in the Act, it

may be well to recall to our minds the changes with respect to the definition
of “employment® as heretofore made by the General Assembly.

‘Since the enactment of the law in 1936, "employment" has been defined as

service performed for renumeration or under any contract of hire, written or
oral, express or implied. Until 1945, there was a provision in the law
defining "employing unit," and contained in Section 96-8 (e), which provided
that any employing unit which contracted with or had under it any contractor
or subcontractor for any employment which was part of its usual trade or
business would be deemed to employ each individual in the employ of such
contractor or subcontractor for each day during which the individual was
engaged in performing such employment unless the employing unit as well as
the contractor or subcontractor were employers by reason of Section 96-8 (f)
or had become an employer by voluntary election. It was further provided
that the employing unit who paid the contributions on the wages of individuals
in the employ of the contractor or subcontractor was permitted to recover the
same from the contractor or subcontractor. ‘

In addition to the section referred to, the law contained a provision whereby
all services performed by an individual for remuneration were deemed to be
employment subject to the chapter unless it was shown to the satisfaction of
the Commission that the services met certain conditions set forth in what

we generally called the “ABC" provisions of the Act. In order for the .
services to be excluded from employment, the tests set forth in such section
required (A) the individual »erforming the services must be free from control
and direction over the performance of such services both under the contract
of service and in fact; and (B) such services must be performed outside the
usual course of the business for which the services are performed or that

the services be performed outside of all the piaces of business of the enter-
rrise for which the service is performed; and (C) the individual performing
the services must be customarily engaged .n an independently established
trade, occupation, profession, or business.

on March 13, 1945, Section 96-3 (e), wherein an employing unit was deemed
to ¢mloy individuals performing services in the course of its business for
a contractor or subcontractor, was deleted from the law, and Section 96-8
(£) (8). was inserted into the law at the time of the repeal of the former
provision. This section provided when any employing unit contracted with

4 contractor or subcontractor for employment which was a part of the usual
business of the principal employing unit, that each of the parties; that is,
the employing unit or contractor, or subcontractor, became employers under
the law if the employing unit would be an employer under Section 96-8 (f)
(1) if it were deemed to employ those individuals in the employ of the
contractor or subcontractor. ' '
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On March 18, 1947, this provision was repealed by act of the General
Assembly, leaving in the law as a basis of 1liability of employers the
definition of Yemployment" as contained in 96-8 (g) (1) referred to
hereinbefore, and the "ABC® provisions of the law. The contractor!s
clause as contained in the original act was put into the law for the
primary purpose of preventing employers from breaking down their busi-
nesses into small units and thereby escaping liability under the law. The
later contractor provision under 96-8 (f) (8) shifted the burden to a large
extent from the employing unit to the party or individual who entered into
the contract for employment which was a part of the usual course of the busi-
ness of the principal.

These provisions in the law, together with the "ABC" provisions, extended
coverage under the law, particularly in view of the fact that the Supreme
Court of North Carolina in construing the Act recognized the definitions
contained in the law itself as the standards to be applied in any given case
in determining whether an employer was subject to its provisions. The Court
further stated in the opinion in passing upon the status of certain commission
insurance salesmen (U. C. C. w. Jefferson Standard Life Insurance Company,

215 N. C. 479) that employment as defined in the Act did not mean the relation-
ship existing at common law known as master and servant and held the Act
extended coverage beyond such relationship and must be construed liberally,
keeping in mind the purposes for which the law was passed; that is, to allev-
jate the evils of unemployment and to pay benefits to individuals out of work
through no fault of their own. In applying the MABC® tests in the case
mentioned, the Court ruled in effect that control as referred to in the M"A"
test did not have to be detail control of the manner in which services were
performed, but that general control by the employer was sufficient, and that
if general control existed in a given case, the "A" test was not met by the
employer. This same doctrine was followed by other jurisdictions and in
numerous instances the rule laid down in the North Carolina case was followed.

The 1949 General Assembly repealed the MABC" provisions of the Act and
placed the definition of employment squarely on the basis of the common law
doctrine of master and servant and specifically excluded from coverage under
the Act the relationship known at common law as independent contractor. The
new amendment also contains a provision that an officer of a corporation is
considered an employee under the Act. This does not mean an officer is an
employee per se, but that he may be an emnloyee if he is performing services
for the corporation and is receiving remuneration for such services.

The repeal of the "ABC" provisions of the Act and defining employment
relationship under the law as that existing under the common law known

as master and servant will not automatically relieve the Commission of all
difficulties and troubles in its administration of the law. It is likely
that as many close cases will arise in the future under the new amendment
as have arisen in the past under the old law. The recent amendment changes
the employment definition in the law, effective January 1, 19Lh9. Any
‘services performed prior to Jamuary 1, 1949, are within the coverage of the
Act if such services are within the definition of "employment™ as contained
in the Act prior to January 1, 1949. The change in the law reads as
follows: ) ’
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" 1Employment' means service performed prior to January 1, 1vL9,
which was empioyment as defined in this Chapter prior to such date,
and any service performed after December 31, 1948, including
service in interstate commerce, except employment as defined in
the Railroad Retirement Act and the Railroad Unemployment
Insurance Act, performed for wage or under any contract of hire,
written or oral, express or implied, in which tne relationship
of the individual performing such service and the employing unit
for which such service is rendered is, as to such service, the
legal relationship of employer and employee. . Provided, however,
the term 'employee' includes an officer of a corporation, but
such term does not include (i) any individual who, under the
usual common-law rules applicable in determining the employer-
employee relationship, has the status of an independent con-
tractor or (2) any individual (except an officer of a corpora-
tion) who is not an employee under such common law rules.”

It is to be noted the definition includes in the term "employee" an officer
of a corporation. This language is similar to that contained in the Federal
Unemployment Tax Act, and therefore, should be interpreted in accordance

with federal rulings pertaining to the status of officers of carporations.
Early rulings of the Bureau of Internal Revenue held that corporate officers
except honorary officers should be counted as emnloyees ifor unemployment
compensation tax purposes even though such officers received no compensation
nor performed any services. This position was maintained by the Bureau until
January L, 1946, when a ruling was issued to the eftect that "officers of a
corporation, who as such performed no services and received no remuneration
in any form, are nct to be considered in their capacity as off'icers as
employees of the corporation for employment tax purposes. Similarly citicers
of a2 corporation, who a2s such pertorm some services of a minor cr_nominal
nature, but without ccnsideraticn or remuneration in any form ard who are

not entitied to remuneration, will not be considered as employees of the
corporation either because of such services or because of having the status
of officers." It was further held that corporate officers who perform
services and receive re-zuneration are to be counted as employees. In
interpreting the precent amendment, we think the proper interpretation is
‘that adopted by the iurezu of Internal Revenue with respect to the status of
officers under the Federal Unemployment Tax Act. We believe the new amend-
ment means that an officer can be an employee. If he meets the test determi-
native of the ordinary empioyment relationshiv, he is an employee, and the
fact that he is also an officer of the corporation does not destroy his status
as an employee under the law, : '

"An individual performing services for an employing unit to be within the
definition of emplLoyment under the present law must be in a relationship with
such employing unit to a servant and the employing unit must be in the:
relationship of master. any individual who is in tle status of :zn inde-
pendent contrac*or is exciuded from the definition of -employment under the
Act. Generally speaking, a master is one who exercises personal authority
cver another and that other is his servant. Master has been da2fined as "one
who stands to another in such retction that he not only controls the resuits
of the work of the other, but also may direct the manner in which such work
will be done." <Zeals v. State Workmen's Insurance rund, Pa. Super., 200 A.
178, 180. ‘
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The distinction between servant or employee and independent contractor has
been discussed by the Supreme Court of this state in the case of Hayes v. Elon
Collesze, 224 W, C. 11, which was heard in the Spring of 1944, The case came
before the Court under a claim for workmen's compensation, and the question
presented to the Court was whether certain electricians, lncluding the deceased, .
were employees or independent contractors. The facts briefly were that the
defendant contracted through one Wright with the electricians to rebuild a part
of its electric line for a lump sum of $30.00. The electricians agreed to rebuild
the line and complete the job if the defendant (Elon College) would furnish a
truck and two helpers. A representative of the college suggested that certain of
the poles be shortened rather than trim trees to permit the running of the line.
The deceased was killed when he untied certain wires in order to set a pole. ' The
woTk was then temporarily stovped and the other electricians obtained other help
and completed the job., The general rule laid down by the Court in that case with
respect to whether or not an individual is an independent contractor is as follows:

"The retention by the employer of the right to control and direct the
manner in which the details of the work are to be executed and what
the laborers shall do as the work progresses is decisive, and when
this appears it is universally held that the relationship of master
and servant or employer and employee is created.

"Conversely, when one, who exercising an independent employment, con-
tracts to do a piece of work according to his own judgment and methods,
and without being subject to his employer except as to the result of
the work, and who has the right to employ and direct the action of the
workmen, independently of such employer and freed from any superior
authority in him to say how the specified work shall be done or what

laborers shall do as it progresses, is clearly an independent con-
tractor.

"The vital test is to be found in the fact that the employer has or

has not retained the right of control or superintendence over the con-
tractor or employee as to details." ”

In the case referred to, the Court set out certain indicia to be looked for
in determining whether the relationrship of independent contractor existed in a
given case. The elements which the Court referred to as ordinarily earmarking
a contract creating the relationship of employer and independent contractor, and
which should be given weight and emphasis in determining the relationship are:
Is the person employed (1) engaged in an independent business, calling, or
occupation; (2) to have the indevendent use of his special skill, knowledge, or
training in the execution of the work; (3) doing a specified piece of work at a
fixed price or for a lump sum or upon a quantitative basis; (4) not subject to
discharge because he adopts one method of doing the work rather than another;
(5) not in the regular employ of the contracting party; (6) free to use such

assistants as he may think proper; (7) has full control over such assistants;
and (8) selects his own time.

The Court further stated that the vresence of any one of the elements was
not contrelling; that the presence of all of them was not required to establish -
the relationship of independent contractor, but that these elements were to be
considered along with all other circumstances in determining whether in fact
there exists in the one employed that degree of independence necessary to re-
quire hig classification as an independent contractor rather than an employee.
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In addition to the tests enumerated by the Court in the Hayes case, "The
‘Restatement of the Law of Agency" sets out certain other matters of fact to be

_considered in determining whether one acting for another is a servant or an inde-
mendent corntractor. These are:

1. Tke skill required in the particular occupation.

In apolying this test where one is doing a certain act which requires &
hignly specialized skill and special training, it 1is likelier that such person

would be in :he status of an indevendent contractor than a person performing.
menial labor requiring no skill or tralning.

2. Whetker the employer or the workmen supply the instrumentalities, tools,
and the vlace of work for the verson doing the work.

3. Tre length of time for which the merson is employed.

Ugually an independent contractor is a  person who contracis to do a certain
specifisl jcb and generally within a given time. Permanency of the relationshlp
existinz between the merson performing services and the employer for whom the

~.zervices are performed is evidence that the person doing tne services 1s in the
2mployment of the employer. ' :

.. 4, : The nethod of payment, whether by the time or by the Job.

_Usuallg.f a verson who is paid wages by the hour is an employee and a servant
and not an independent contractor, whereas the payment to a2 verson for services

“5y the job is some evidence that such verson is an independent contractor and not
2 servant. .

5. Whether or not the work is a part of the regular busin'ess of the employer.

This facior is closely related to the factors set out in number three above,
a3€ wherTe a merson is performing work which is a part of a regular business of an
smvloyer and continually performing such service for an indeterminate and irdefi--

aite time is evidence to be considered in determining whether the relationship of
master and servant exists,

5. Whether cr not the parties believe they are creating the relationship of
xaster and servant.

This factor is not of too much immortance. However, it should be given some
welght along with the other facts in a given case. What the intentions of the
sarties were at the time of entering into the arranzement should be considered along
witn the other facts, and marticularly in close cases in order to determine whether
5T not the service is being merformed by a servant or an independent contracter.

In determining the status of an emvloying unit under Section 96-8 (£) (1), the
above conditions or factors should be considered in reaching a determination as to
whether a varticular individual is or is not withirn employment under the law for
the purpose of being included in the eight or more individuals performing services
within twerty different weeks during the calendar year necessary to bring an employ-
ing unit within the coveraze of the law. It is well to keep in mind that where an
individual is an employee of an employing unit all individuals assisting in the per-
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formance of the services by such employee are.deemed to be employees of the employ- '
ing unit under Section 96-8 (e) of the Act. The most important factors to be con-
sidered in determining whether a person is or is not in employment under the law
seem to be:

First, whether the employer has or has not retained the right of control or
" superintendence over the employee as to details of the manner in which the service
is to be performed. In other words, has the employer not only told the individual
performing the services what to do, but has he told him how to do it, or has he the
right to tell him how to do it. ’

Second, whether the services are performed in the usual course of business of
the employer and the permanency or impermanency of the relation.

Third, whether the person employed is engaged in an independent business,
calling, or profession. ‘

Pourth, whether or not the individual is in the regular einploy 'of the con-
tracting party. :

Fifth, whether the person employed is to have the independent use of a special
skill, knowledge, or training in the execution of his work.

In making a determination as to whether the relationship of master and serva“’
exists, all of the factual conditione must be considered and a conclusion madse .
based on all the facts and circumstances existing in the case under consideration
ae to whether in fact there exists in the one employed the degree of independence
necessary to require his classification as independent contractor rather than em—
ployee.

Adopted as an Official Interpretation by the Commission on May 2&, 1949.
I
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INTERPRETATION NO. 87
Opinion of the Attorney General
September 16, 1949

Subject: Employment Security Commission; Collection of Contributions; Taxation;
Docketing’ of Summary Judgment; Authority of Commission to Accept Chattel
Mortgages Covering Amount, of Comtribution or Taxes Due; Statutes,
Directory and Mandatory. -

You call our attention to G. S. 96-10 (b) dealing with the collection of
contributions by means of certification of a summary judgment to the clerk of the
Superior Court and the issuance of a duplicate to the sheriff of the county or an
agent of the Commission, which duplicate has the force and effect of an execution.
You state that in hardship cases, heretofore, an employer has been allowed to
execute in favor of the Commission a chattel mortgage payable at a specific time
covering the amount of contributions due. You state that this has happened in a
few cases, and you have not had good results with this practice and that the legal
department of the agency has always been extremely doubtful of the authority of the
Commission to accept a mortgage in lieu of judgment being docketed. As a result of
these doubts on the part of the legal department, the Commission has adopted a new
nolicy of not accepting or taking further mortgages.

You ask this office to give you, on behalf of the agency, an interpreta-
tion in regard to this matter. You further inquire, since it appears that it is
not mandatory to docket the judgment, if the Commission is estopped from taking any
other road with respect to the collection of the unpaid contributions; namely, the
mortgage. I judge by this that you intend to raise the question as to whether or
not the Commission has the authority to accept a mortgage in lieu of the contri-
butions. You again refer to the use of the word ®"may® as to certifying the summary
judgment and the word "shall® as to certifying the duplicate by way of execution to
the sheriff, and you inquire if this whole section should be construed as mandatory
in each instance. If I understand the matter, you would like to know if it is
mandatory to certify the summary judgment to the clerk as well as mandatory to
certify the certificate to the sheriff or agent by way of execution.

I think first of all, we should discuss the nature of the contributions
exacted by the Employment Security Commission from employers. Sums of money
' collected by the Commission from employers.are compulsory, and the sovereign
vower of the State is used to force collection. By whatever name these compulsory
collections are called or designated, the fact remains that contributions are
taxes and must be considered and dealt with on that basis. In the case of
PRUDENTIAL INSURANCE CO. OF AMERICA v. UNEMPLOWMENT COMPENSATION COMMISSION, 217
N. C. 495, 499, Mr. Justice Barnhill, in discussing contributions, says:

"The contributions, by whatever name designated, are not
voluntary but are compulsory and constitute a tax. Nor
does the fact that the Legislature has seen fit to segre-
pate the funds derived from the collection of the contri-
butions assessed in a special fund and for a special
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purpose alter this conclusion. It, in its discretion, has the
power to so segregate and earmark revenues of the State. It
has done so in other instances, signally in respect to the
rasoline and automobile license tax revenue."

Since these contributions are taxes, then the rules of law applicable
to taxes as to their mode or medium of payment are likewise applicable to con-
tributions. I think it is clear, both from the authorities in this State, the
general textbooks, and authorities in other states, that in the absence of a
soecific statute, no agency or officer authorized to collect and compel the pay-
ment of taxes has any right to adopt or accept any medium of payment other than
cash, national currency and those media which constitute legal tender.

Cooley on Taxation (Lth Edition) Vol. 3, Section 1252;
GUARANTY CO. V. McGOUGAN, 204 N. C. 13, 15;
TAYLORSVILLE v. MOOSE, 212 N. C. 379, 380;

KERNER v. COTTAGE CO., 123 N. C. 294;

CITY OF ENTERPRISE v. RAWLS, 86 So. 37L (Ala.);
SCHEAFER v. McFARLAND, 207 N. W. 982 (S. D.);
AUSTIN v. FOX, 1 S. W. (2d) 601 (Texas).

Attention is also called to the fact, and this is mentioned by way of
analory, that under the provisions of G. S. 105-382, it is said: ™"Taxes shall be
payabtle in existing national currency. No tax collector shall accept a note of
the taxpayer in payment of taxes.® The same section orovides that a tax collector
may accept a check in payment of taxes; but if the check is not honored, the taxes
are still deemed to be unpaid; and the collector or agency may still use all
remedies available for the enforcement of collection. If it shall be said that
this statute anplies only to the collection of the revenue taxes of the State and
ad valorem taxes and that you are governed by a particular statute which has no
such language, then the rule would still be applicable; and in the absence of
statute, you have no right to accept anything other than cash or currency amount-
ing to legal tender, and this is well established by the authorities I have cited
above, :

I think it is unnecessary to quote from these authorities as the
proposition is too well established, and I doubt if you will even find a split
of authority or a minority view. I conclude, therefore, in answer to your first
inquiry that the Employment Security Commission has no authority whatsoever to
accept any mortgage, note or any other medium of payment for the purpose of dis-
charging contributions other than cash, national currency and those forms of
money which constitute legal tender. There is even good legal authority for the
view that any officer, agency or collector accepting any other medium than cash
or currency constituting legal tender and the tax is not collected by reason of
this acceptance of an invalid medium, then such officer, collector or the members
of any board or commission authorizing such an acceptance would be personally
liable for the payment of the tax to the State.

As to your last question dealing with the use of the word ™may" as to
the certification of the summary judgment and the word “shall" as to the certifi-
cation of the duplicate certificate for execution purposes, of course, the word
"may" is usually interpreted in statutory construction in a discretionary or
directcry sense. There are a few cases where appellate courts have said that
when the context of the whole statute is considered, the word "may" must be
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interpreted as meaning %shall.® I think, however, that in your case, with
reference to G. S. 96-10 (b), the word "may," in dealing with the proposition as
to whether the Commission shall issued a summary judgment or not, should be con=-

" strued in a discretionary or directory sense. I say this for the reason that the
Employment Security Act does not limit the procedural method for the collection of
taxss to the issuance of a summary judgment, which is only one method. Where an
employer becomes insolvent and his property is in the custody of the bankruptcy
court under the Federal statutes, it would be useless to issue such a summary
judgment. The Commission must pursue its remedy in the bankruptcy court. The same
would be true in the case of a receiver in the State Court, assuming that no
summary judgments had theretofore issued, but even if summary judgment had thereto-
fore issued prior to receivership, the Commission would have to revert to the ]
procedure applicable to a receivership. If an employer dies, the Commission would
have to pursue the remedy available for claims in the administration and disposition
of estates. Furthermore, the Commission is authorized to bring suits in Court and
to be represented by designated attornsys. This authority to bring suit is also
cited in G. S. 96-11 (i). It is also provided in G. S. 96-10 (b) that civil actions
may be brought to collect contributions, and they shall be heard by the Court at
the earliest possible date.

I think it is plain, therefore, that the word "may," as used with
reference to a summary judgment, is not mandatory because the Commission may wish
to pursue a civil action or other remedy in lieu of the summary judgment. Of

- course, if the method of issuing a summary judgment is used, then the word "shall"®
is mandatory. The statute did not intend for a summary judgment to be docketed
and the matter left dormant at that stage of the procedure. It intends in manda-
tery fashion for the duplicate to be issued to the sheriff or the agent as an
execution once the summary judgment is docketed. The Commission has a choice of
remedies as outlined in the statute for the collection of contributions, but it
must use cne of these remedies and must pursue the remedy to conclusion. Because
the Commission is given a choice of statutory remedies for the collection of
contributions, this does not mean that the Commission cannot pursue any remedy
at all., It is the legal duty of the Commission to take some appropriate action
for the collection of contributions. It may pursue either one or all of such
remedies or procedures, but it must do something or else take the risk of neglect
of duty, malfeasance or nonfeasance, which terms incidentally are mentioned in
the Employment Security Act.

Adopted as an Official Interpretation by the Commission on September 23, 1949,
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:

EMPLOYMENT SECURITY COMMISSIONFOF NORTH CAROLINA
RALEIGH, NORTH CAxOLINA

INTERPRETATION NO. 88

R. F. Martin, Director
D, G. Ball, Senior Attorney

Interpretation of Section 96-11 (¢) (2) of the Employment Security
Law of North Carolina - Voluntary Coverage

The record indicates that the John Doe Mitls, in order to satisfy a
claimant and a former employee, has filed a supvnlemental report of the
earnings of the claimant fer the year 1947 and the first quarter of
1948 while he was performing agricultural iabor on a farm owned . and/or
operated by the John Doe Mills., A check for the amount of contributions
ndue on the claimant's wages, plus interest computed to July 31, 1949,
was sent to a Field Representitive c¢n August L, 1949, by the attorney
for the employer.

We are of the opinion that we camnot accept the contributions so paid or
consider the claimant in "employment® because the employer has not filed
with the Commission a written elective ncverage agreement that all exempt
employees performin: agricuitural labor shall be deemed in employment for
all purposes of the Employment Security Law. Mcreover, the application
for voluntary c.verage c¢f the exerpt emplcye:: must first have the written
approval of the Commissi'n for such serv.ces in be deemed to constitute
smplo mert urd shill te effective oniy from and after the date stated in
the approvale.

We are of the opinion that the John Doe Mills cannot votuntarily contri-
bute on that portion of the claimant-employee's wages earned from farm
labor while other employees of the same miil performing farm labor are
not covered. ‘

The ¥mployment Security Commissions of California, Georgia, and Idaho
which have similar voluntary coverage provisions in their laws have held
that "an elective coverage agreement may cc approved which ' ould apply to
all or a certain class of services performed at one ranch (establichment)
and to none or a different class of service performed at the other ranch
(establishment).” (C. C. Ho California, paragraph 1325, page 6,0L3-3,)

The Georgia Unemployment Compensation Commission holds that: ™"An employer
may not elect coverage with respect to some emplcyees in a particular
establ ishment and exclude other employees provided both are employed in
the same establishment or place of business." (C. C. H. Georgia, para-
gravh 1325, page 14.G33.)

Adopted as an Official Interpretation by the Commission on October i, 1543,



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
INTERPRETATION NO. 92
Opinion of Attorney General

January 16, 1950

Subject: Employment Security Commission; Proviso of G. S. 96-15 (b);
Double Affirmance Clause; Extent of Payment of Benefits Under
Double Affirmance Clause.

You call our attention to the proviso at the end of subsection (b) of G. S.
'96-15 of the Emnloyment Security Act, which is commonly called the "double
afflrmance clause," and which reads as follows:

#Provided further, however, that if an anpeal tribunal affirms a
decision of a deputy, or the commission affirms a decision of an
appeal tribunal, allowing benefits, such benefits shall be paid
regardless of any appeal which may thereafter be taken, but if
such decision is finally reversed, no emmloyer's reserve account
shall be charged with benefits so paid and such payments shall
be charged to the pooled account."

You first state a case under the eligibility conditions of the Act. 1In the

case stated, an individual is able and available for work, but a question

arises as to whether he is actively seeking work as vnrovided by such eligibility
conditions. Upon hearing, the Claims Deputy finds that the claimant has met
such conditions and allows benefits without disqualification. The employer
aopeals to the Anpeals Deputy, and the Apneals Denuty likewise finds that this
condition has been met, affirms the Claims Denuty's decision, and allows
benefits without dlsqualification. The emmloyer appeals to the full Commission,
and unon this hearing, it is established that the claimant has not actively
sought work, and the Commission reverses the Claims Denuty. Because of the
double affirmance clause, the nayment of benefits has been started upon the

effective date of the decision of the Anpeals Deputy affirming the Claims
Denuty.

You inguire if the last nroviso in G. S. 96-15 (b) makes it mandatory unon
the Commission to nay benefits to such ciaimant because of the double affirm-
ance clause, irrespective of a reversal by the Commission.

You state that you know that benefits should be paid because of the double
affirmance until there is a reversal but that your question is: Unon reversal
by the Chairman or the uomm1951on, shall the nayment of benefits be stopped
from that time on?

You state ancther question under the disqualification section of the
Ermlorment Security Act: An individual voluntarily quits his job, and the
Claims Deputy determines that such individual left work with good cause
attribtutable to the emmloyer and that he is entitled to benefits. - The
Aoneals Deouty affirms tne decision of the Claims Denmuty. Upon the double

(Over)
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affirmance, you start to vay benefits. The matter is appealed to the
Chairman or the Commission, and the Claims Deputy and the Appeals Deputy
were reversed on the same statement of facts, the Commission holding that
the claimant left work voluntarily without good cause attributable to the
employer and imposes a penalty of six weeks.

Assuming that the claimant is still unemployed and his status has not changed,
you inquire if you are regquired to pay the claimant benefits without any dis-
qualification for the full twenty weeks because of the double affirmance clause
and irrespective of the reversal and penalty imposed by the Commission. You
further inquire if you would be permitted to impose the penalty upon the claim-
ant and deduct from the payments to him an amount equal to six tlmes his bene-
it amount because of the decision of the Commission.

So far as I have been able to find in the limited time for research, the so-
called double affirmance provision appears in many of the Emnloyment Security
Acts enacted by the various states. I have been unable to find but five
cases dealing with the double affirmance provision by appellate Courts. 1In
1941, the Michigan Supreme Court criticised this provision (CHRYSLER CORP. v.
SMITH, 135 A.L.R. 900), and in the year of 1942, this same Court (CHRYSLER
CORP. v. APPEAL BD. OF MICHIGAN U. C. COM'N., 3 N.W. (2d) 302) declared that
this provision was unconstitutional as being in violation of the Due Process
Clause of the Constitution. However, the Supreme Court of California -

" (ABELLEIRA v. DISTRICT COURT, 132 A.L.R. 715) has declared that this is a
proper and remedizl provision and that the same is constitutional and valid.
The same provision again came before the Supreme Court of California (MATSON
TERMINALS v. CALIFORNIA EMPLOYMENT COM'N., 151 Pac. (2d) 202), and the
validity of the double affirmance provision was again upheld. We, of course,
are not passing on the constitutionality of the Act as incorporated in your
Law; but if the matter were presented;, I think we would vrefer to follow the

reasoning and holding of the California Court, and, as a personal opinion, I
think the Act is wvalid,

I do not find any case-that defines the precise limitations of this provision
and that would give me an exact answer to the questions opresented by you.
Perhaps the closest interpretation from an appellate Court will be found in
the MATSON case; supra, from which I quote as follows:

"The commissionis power to limit the nayment of benefits must
be considered in the light of where the alternative course
would lead. If the interpretation and administration of the
act were left to the referee instead of to the commission, any
referee would have unrestricted power to distinguish, internret
or even disregard in later cases a controlling decision of the

- comnission or the courts laid down as a precedent to govern
future action. Despite any disciplinary action that might be
taken against the referee; the commission would be powerless
to stop illegal payments until an avppeal was filed, brought to
a hearing, and dec1ded.

"The second factor that distinguishes this case from the
. Abelleira case is the final determination by this court that -
the awards were unauthorized. If the commission's action in
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vacating the referee's decision is disregarded, there results
the paradox that the claimants should receive payments under
section 67, even though they are not entitled under the act

to any payments. The claimants contend that the silence of
the Legislature in this regard indicates an intention that the
payments be made, rightly or wrongly. Under this interpreta-
tion, the detailed substantive provisions of the statute would
be subordinated to the procedural provisions of section 67,
and the award would be based, not on compliance with the terms
of the act, but on a successful argument to a referee. Those
who convince Referee o would be entitled to unemnloyment bene-
fits; those who, in a similar situation, fail to convince
Referee B would not be entitled to benefits. A legal right «
to public moneys cannot be based on such a dubious combination
of an administrative officer's error and an obscurely worded
statutory provision. The right to have payments begin upon a
provisional determination of their correctness in no way
establishes a right to payments once their impropriety, is
finally determined. C# Baldwin v. Scott County Milling Co.,
307 U.S. 478, 59 S.Ct. 943, 83 L.Ed. 1409.

nIn accord with the statute as interpreted in the Abelleira
case, payments must be made pursuant to the referee's
determination. If subsequently, however, by a decision of

_ the commission on aopeal or by a court on review, the pay-
ments are found to be unauthorized and illegal, section 67
does not make them valid. That section merely prevents a
stay; it does not create a substantive right. Since the
provision against stay does not create any rights in conflict
with the substantive provisions of the statute, there is no
ground upon which the illegal awards can be paid.®

So far as the application of this provision is concerned, and as to its
general principles, I can see no difference if it is invoked in a proceed-
ing involving an eligibility condition or a disqualification. I would say,
therefore, in answer to your first questions that in applying the double
affirmance clause, it is mandatory that the Commission begin payment of
benefits to the claimant, but upon the effective date of a reversal by the
Commission, you would stop the payment ol bensTits Irom that time on. The
Commission is charged with the administration of the Act and is the highest
authority inside the agency in making claims determinations. I do not
think it was intended for the double affirmance provision to extend beyond
an authoritative decision, holding that the two previous decisions are
invalid. Upon a reversal by the Chairman or the Commission, the nayment
of benefits should be stopped, and, of course, would never be reinstated

on that particular claim and set of facts unless upon order by a Court of
review. o

In the second case put by you on the disqualification provision, I would
say, in answer to your questions, that you are not required to go ahead
and pay the claimant the full twenty weeks without any disqualification
because of the double affirmance provision. In my opinion, you would go
ahead and immose the penalty determined by the Commission as provided by

(Over)
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law and make the necessary charges or deductions. I think the double
affirmance provision sanctions the vayment of benefits so long as its validity
lasts, and no further; but when an authoritative decision to the contrary
intervenes, then the normal provisions of ineligibility or disqualification
become operative. In this connection, it might be pointed out also that

there can be a double affirmance when the decision of the Commission affirms

a decision of the Appeals Deputy in favor of the claimant. In such a case,
the same reasoning set forth above would be applicable. I think it might also
be pointed out that, in our opinion, where there is a double affirmance by
decisions of the Claims Deputy and Appeals Deputy and a reversal by the
Commission, an entry of an appeal by the claimant would not continue the
effectiveness or validity of the double affirmance provision. By the same
token, if there is a double affirmance made up of a decision of the Appeals
Deputy and the Commission, then an entry of appeal from a ruling of the
Commission by the employer would not postpone or stay the operation of the
double affirmance provision and benefits would continue to be paid. The
employer is protected by the provision of the statute which requires that

all benefits so paid be charged to the pooled account.

Adopted as an official Interpretation by the Commission on January 17, 1950.



FROM:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 92 - SUPPLEMENT NO. 1

R. F. Martin, Director

D. G. ﬁall, Attorney

Interpretation of Section 96-15 (b) of the Employment Security law of North
Carolina - The Extent of Payment of Benefits under the Double Affirmance Clause

It is our opinion that in a situation where the Appeals Deputy affirms
the decision of the Claims Deputy, allowing benefits, and the Appeals

Deputy's decision is appealed by an interested party, we shall pay

only claims which have a week-ending date prior to the effective date
of the decision of the Commission which reverses the decision of the
Appeals Deputy. The effective date of the decision of the Commission
reversing the Appeals Deputy's determination means the date the deci-
sion is made. The same reasoning applies when the Court reverses a
double affirmance decision of the Commission.

Adopted as an official Interpretation of the Commission on May 25, 1965.

Cancels and replaceé Interpretation No. 92 - Supplement No. 1 adopted on
February 2, 1954.
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FROM:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
' RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 98

Henry E. Kendall, Chairman
D. G, Ball, Senior Attorney

Interpretation of General Statute of North Carolina 1-47 - 10-Year
Statute of Limitation on Collection of Judgments

This is in answer to an interoffice memorandum, dated August 30, 1950,
from Mr. Martin to you.

The machinery for the levying and the collection of the contributions due
by the employer is set out in Chapter 96 of the General Statutes., We call
your attention especially to Section 96-k (o) and Section 96-10 (b). The
General Assembly passed the act empowering the Commission to collect the
Unemployment Compensation contributions in accordance with its provisionms.

Section 96~ (o) in part is as follows:

"The decision or determination of the commission when
docketed in the office of the clerk of the superior
court of any county and when properly indexed and cross
indexed shall have the same force and effect as a-
judgment rendered by the supericr court % ¥ #.%

Section 96-10 (b) provides in part that:

#¢ 3 # if any contribution imposed by this chapter, or

any portion thereof, and/or penalties duly provided for the
nonpayment thereof shall not be paid within thirty days
after the same become due and payable, and after due notice
and reasonable opportunity for hearing, the commission
under the hand of its chairman, may certify the same in
duplicate and forward one copy theredf to the clerk of the
superior court of the county in which the délinquent
resides or has property and additional copies for each
county in which the commission has reason to believe such
delinquent has property located, which cory so forwarded .
to the clerk of the superior court shall be immediately
docketed by said clerk and indexed on the cross index of
judgment, and from the date of such docketing shall
constitute a preferred lien upon any property which

said delinquent may own in said county, with the same
force and effect as a judgment rendered by the superior
court; -+ % X" ‘
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It will be noted in both sections of the law relative to the docketing of
a judgment for contributions by the Cormission that the legislature pro-

vided that upon the docketing of a judgment it will have "the same force

and effect as a judgment rendered by the superior court."

The Statute of Limitation (General Statute 1-47) with respect to bringing
an action on a judgment of the superior court is in effect as follows:

Action must be brought within ten years upon 2 judgment

or decres of any court of the United States, or of any
state or territory thereof, from the date of its rendition.
No such action may be brought more than once, or have the
effect to continue the lien of the original judgment.

I have conferred with Mr. Ralph Moody, Assistant Attorney General, in regard
to this matter; and we are .in accord in our views that our statute is so -
written that it places our contributions judgment on the same plane as a
judgment of the superior court, for the statute plainly sets out that a
judgment of the Commission, when properly docketed, will have "the same
force and effect as a judgment rendered by the superior court." Since we
are of the opinion that this is a proper interpretation, the lO-year
Statute of Limitation (section 1-L47, supra) would bar any actions on any
judgments which have been docketed by the Commission more than 10 years
ago. Therefore, we suggest that no action be taken on Jjudgments barred
by the Statute of Limitation. ~

We realize that the Statute of Limitation never applies to the sovereign
unless expressly named therein as our Supreme Court has ruled in the case

of Wilmington vs. Cronly, 122 N.C. - 389. However, we construe the language
of the law as having “expressly® provided for the limitation by giving our
judgments the same force and effect of judgments rendered by the Superior
Court, to which the 10-year Statute of Limitation appliese.

In connection with this matter, we suggest that the Commission, except
in unusual cases, refrain from instituting suits on judgments on which

- the Statute of Limitation almost bars action (for example, judgments
that have been docketed for 9 years and 11 months), as any action brought
to keep the contribution debt within the limitation would not have the
effect of continuing the lien of the original judgment. 'In other words,
another judgment secured from a suit on the original judgment would not
continue for another 10-year period the lien of the original judgment.
We believe that in the great majority of the cases if we cannot collect
our judgments in 10 years, then the chances of collection beyond this
period would be almost nil. It would be an almost insurmountable and an
extremely costly task to institute suits on all of our "old" judgments .

Adopted by the Commission as an Official Interpretation on
September 12, 1950.



TO:

FROM:

EXPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 101

R. F. Martin, Director
R. B. Overton, Senior Attorney

Earnings Reportable and Availability of Claimant Serving on Jury, National
Guard, United States army Reserve Corps, or as Election Official

You have requested by note on memoranium dated January g, 1951, from
Wr. Teague to Mr. John R. Branham that we give you a combined inter-
nretation on the above subject.

The question of jury duty was vassed upon by an interpretation rendered
by Honorable Adrian J. Newton, Chief Counsel of the Unemployment Compen-
sation Commission, on October L, 1940. The ideas expressed by Mr. Newton
were adonted by the Commission as an official Statement of Policy and are
embodied in Statement of Policy No. L3, which I need not repeat herein.
This Statement of Policy holds that an individual serving on jury is
available for work and that the sums paid him for such service shall not
be reported as earnings.

The status of individuals serving in the National Guard or United States
Army Reserve Corps was nassed upon by Yr. Holoman in memorandum dated

July 26, 1947. Nothing has been issued by the Commission or the Legal
Department that would countermand or overrule Mr. Holoman's interpretation
or ruling to the effect that such individuals would not be deemed totally
unemployed during any week in which they perform services in the Naticnal
Guard or the United States Army Reserve Corps and for which remuneration
was payable. We reiterate that ruling. An examination of the rulings

of other states sustains us in this position.

As to the status of individuals serving as election officials, it is the
conclusicn and cpinion of the writer that such individuals are engaged in
employment and would not be deemed totally unemployed in any week during
which they performed services as such officials, either as judge, registrar,
or poll holder; and, therefore, such individuals should be required to
report earnings received during such weeks or earnings to be received for
services rendered during such weeks, and benefits paid accordingly.

Adopted as an (fficial Interpretaticn.of the Commission on January 30, 1951.



TO:

FEiOM:

EMPLOYMENT SECURITY dOMMISSION OF NORTH CAROLINA
RALEIGH, NCORTH CAROLINA

INTERPRETATION NO, 108
R. F. Martin, Director

R. B. Oherton, Senior Attorney

Interpretation of Section 96-8(g)(1) of the Employment Security Law of North Carolir

Since January 1, 1949 - Definition of Employment - Whether Home Workers are in
Employment

You submitted a memorandum requesting an interpretation as to whether home workers
are in employment under the provisions of the Employment Security Law. This matter
was delayed for the reason that it appeared that your questions were answered in
Interpretation No. 79, prepared by Mr. Billings soon after the amendments to the
Employment Security Law by the Legislature in the 1949 session. Mr. Billings'! in-
terpretation was adopted on May 2L, 1949. However, after further discussion with

you, I will attempt to set forth some general rules as they specifically apply to
home workers. ’

The Supreme Court of North Carolina in the case of Hayes v. Elon College, 224
N. C. 11, in passing upon whether or not individuals performing services for
Elon College were in employment or were independent contractors, set forth
the general rule to be applied as follows:

"The retention by the employer of the right to control and di-
rect the manner in which the details of the work are to be
executed and what the laborers shall do as the work progresses
is decisive, and when this appears it is universally held that
the relationship of master and servant or employer and employee
is created.

"Conversely, when one, who exercising an independent employment,
contracts to do a piece of work according to his own judgment

and methods, and without being subject to his employer except as

to the result of the work, and who has the right to employ and
direct the action of the workmen, independently of such employer

and freed from any superior authority in him to say how the spe-
cified work shall be done or what laborers shall do as it progresses s
is clearly an independent contractor.

A

"The vital test is to be found in the fact that the employer has
or has not retained the right of control or superintendence over
the contractor or employee as to details."

You will note from the above general rule as enunciated by the Supreme Court
it is held that the retention by the employer of the right to control and direct
the manner in which the details of the work are to be executed and what. the laborez

shall do as the work progresses is decisive, The Court said that when it appeared
that such rights were retained by the employer, then in that event it was univer-
sally held that the relationship of master and servant or employer and employee
was created and conversely, it held that where such rights of control were not
retained that the status was that of an independent contractor,
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The Court further set forth in that opinion certain criteria which should be
given weight anc cmphas:is in determining the relationship between the parties,
those being: (1) Is the individual laborer engaged in an independent business 3
(2) 1Is such individual to have the independent use of his special skill, knowl-
edge, or training in the performance of his work; (3) Is such individual doing
a specified piece of work at a fixed price or for a lump sum or upon a quantita-
tive basis; (4) Is such individual not subject to discharge because he adopts
one method of doing the work rather than another; (5) Is such individual not in
the regular employ of the contracting party; (6) Is such individual free to
use such assistants as he may think proper: (7) Does such individual have full
control over such assistants; and (8) Does such individual select his own time.
ALl of the above questions are pertinent in deciding whether or not an individual
is an employee or an independent contractor. However, the lack of one is not
deCiSiVEQ .

Thus, in determining whether or not a home worker is an employee or an indepen-
dent contractor, it is important that the Field Representative or other agent of
the Commission apply the tests as hereinbefore enumerated. If it should appear
that the alleged employer does not retain any right to control or direct the
manner in which the details of the work are to be executed and what the indivi-
dual shall do as he works, then it would appear that such individual should be
held to be an independent contractor. If the employer does retain such rights,
irrespective of whether he exercised those rights, such individual should be
held to be an emplovee. The question as to who ovms the machinecry or equipment
used in connection with the work may be of importance, but the mai: question is,
as above stated, the right to control the details of the performance of the work,

The United States Circuit Court of Appeals in the case of Glenn v. Beard, reported
in 11 Federal, (2d), 376, held that home workers not subject to the right of
control, except as to result to be accomplished, are indepencent contractors.
Thus, it was held that individuals were not employees of X for purposes of un-
amployment taxes under the following circumstances: Such individuals were

engaged uncer contract with X to manufacture cemforters and quiits on material

and in accordance with specifications furnished by X, and, upon delivery of
completed corforters and quilts were paid amounts agreed upon. The work was

to be done within a designated period but at such time and Places as were agree-
able to the workers, workers could do the work personally or by agents he selected,
and X could not withdraw work while it was being worked upon vithin the time pro=-
vided in the contract; no inspections were made on work while in progress, and

no supervision was exercised over the work bty X. ‘ilorkers were free to work when
they desired, and as they desired, or as their other household or farm duties
permitted, and they were free to engage in similar work for other ccncerns at

the same time. The Bureau of Intermal Revenue further sets forth that they will
accept and abide by the ruling in the above case in all cases of home workers
where the circumstances surround the performance of work and do not differ mater-
ially from those present in that case. - :

Therefore, under the law of this State where it is shown that the alleged employer
does not in fact retain the right to control the details of the performance of the
work as it progresses, such individuals should be held to be independent contractors.
However, it must be borne in mind that if it should appear that the alleged employer
. does retain the right to control the details and methods of employment as the work
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3.

progresses——such as the regulation of hours and regular inspection of work and in
those cases where the alleged employer owns the machines or tools and restrlcts the
use thereof to work in its behalf——then that is indicative of control, and such in-
dividual would not be an 1ndependent contractor but would stand in the relationship
of an employee,

Adopted as an Official Interpretation of the Commission on March 2l, 1952,



EMPLCOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 113

T0: R. Fo Martin, Director
FROM: R. B. Overton, Senior Attorney

RE: Interpretation of Section 96-9 ‘(b) (L) (A) of the Employment Security Law of
North Carolina - Use of Payrolls in Computing Contribution Rates on Re-established
Liability after Computation Date

You submit the following inquiry and request a ruling thereons

A, a covered employer, sold his place of business in W on
April 1, 1949. The account thereafter was placed in suspense
as of that date. On September 1, 1949, A began operation of
another place of business in S, North Carolina, and has had a
continuous payroll since that time. A did not report to the
Commission that he had re-entered business. He was discovered
in May, 1952, by a Field Representative. A did not transfer
his reserve account to the purchaser of his business in W, and
the reserve account was maintained in the name of A, The
Accounting Department, in establishing the rate of contribu-~
tions of A on his operations in 5, took into conmsideration
the reserve account of A accumulated at W, North Carolina, -

on the basis that he had payrolls in all of the fiscal years
even though unreported and paid on. This resulted in a
reduced contribution rate for all years involved,

Q. Did the Accounting Department correctly determine the rate
of A on his operations at S?

It is our conclusion, after studying the statutes on this matter, that the rate
of contributions was properly determined in that it appears that upon applica-
tion of the tests provided in the statutes all provisions or conditions were
met, even though this Commission had not been advised thereof. Of course, it .
is assumed that the Accounting Department did not give credit for any contribu-
tions having been paid during this period but only took into consideration the
payrolls of the employers that is, that the reserve balance had not received

any additional credits by reason of the fact that no payments had been made
during the period beginning September 1, 1949, until May, 1952, It is, there-
fore, our conclusion that, as above stated, the rate was properly determined,

However, if employer A had been mailed a "Cumulative Reserve Account Statement
as of July 31, 1950, and Computation of 1951 Rate," and had not filed an appli-
cation for review or redetermination orior to May 1, 1951, as provided in

Section 96-9 (c) (3) of the Employment Security Law of North Carolina, the rate
as established would have been final. A

Adopted as an Official Imterpretation of the Commission on July 29, 1952,



TCs

FhoMsg

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 11}

R, Fe Martin - Dirsctor
W. D, Holoman = Chief Counsel

Interpretation of Section 96-8 (g) (2) (3) (L) and (5) of the Employment
Security Law of North Carolina - Employment - Services Performed Within
and Without This State - Interstate Employment ~

For the better administration of our Employment Security Program it is felt
that an interpretation of the term "employment® should be made in respect to
services performed by an individual solely within this state or both within
and without this state, as contained in Section 96-8 (g) (2) (3) (L) and (5)
of the Employment Security Law,

Interstate employment or work which is performed in two or more states is,
of course, subject to the Federal Unemployment Tax Act since it is performed
in the ‘United States. The place of conmtract, the citizenship or residence
of an employer or of an employee, are all immaterial if the work is per-
formed in the United States. Alaska, Hawaii, and the District of Columbia
are considered as states for the purposes of the Federal Act. ‘

The question of coverage of interstate employment under the state Employment
Security Laws is a complicated one, The problem cannot be met by individual
state acts alone, and uniformity of treatment is essential in order to avoid
duplicate payments and returns s> should more than one state c¢laim that an
employee is subject to its Employment Security Law, ‘

Modern business structures are seldom confined to operations in one state.
Many workers, such as salesmen, persons engaged in interstate transportation,
and members of traveling repair crews s are constantly engaged in work of an
interstate nature which must be performed in two or more states. It is of
utmost importance that an employer know in advance just what his liability
may be for such employees under the law of any particular state. This is
necessary and important in order that the employer may make the required
reports and contribution payments under the proper state laws at the proper
time and thus avoid confusion, penalties, and interest charges, and also

to insure the proper payment of benefits to his employees. The problem of
reporting is more often tied up with the payment of benefits under the various
state laws, If an employer is required to report to several different states
in which an employee works and is not able to consolidate the contributions
on the earnings of that particular employee in a particular state, the

employee would be obliged to claim a portion of his benefits from each of
several state funds. .

Many of the states, therefore, have preferred either to cover all bf an
employee's employment by one employer or to exclude all of such employment
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the result being that the employer's contributions on wages paid to one
employee may be consolidated and paid into a single state fund. As a result,
the employer need not be concerned with allocating to the various states the
wages earned for employment performed in each state s and his reporting prob-
lem is greatly simplified. In turn, the employee is entitled only to benefits
from the state fund into which his employer has paid contributions s although
interstate agreements between the states have been arranged to enable him to
file his claim for benefits through another state, Under such policy, double
coverage is eliminated and employers are saved a great deal of expense and
inconvenience in making repnrts to more than one state on the same employee,
and thus the administration of the contribution and benefit provisions of the
state laws is simplified,

Section 96-8 (g) (2) (3) (L) and (5) are quoted below for a ready reference
and a better understanding of the subject being discussed.

"(2) The term ‘employment' shall include an individual's
entire service, performed within or both within and with-
out this State ifs

"(A) The service is localized in this State; or

"(B) The service is not localized in any state but some of
the service is performed in this State, and (i) the base

of operations, or, if there is no base of operations s then
the place from which such service is directed or controlled,
is in this State, or (ii) the base of operations or place
from which such service is directed or controlled is not

in any state in which some part of the service is performed,
but the individual's residence is in this State. '

"(3) Services performed within this State but not covered
under paragraph (2) of this subsection shall be deemed to
be employment subject to this chapter, if contributions are
not required and paid with respect to such services under
an employment security law of any other state or of the -
federal govermment.

"(L4) Services not covered under paragraph (2) of this sub-
section; and performed entirely without this State; with
respect to no part of which contributions are required and
paid under an employment security law of any other state or
of the federal government, shall be deemed to be employment
subject to this chapter if the individual performing such
service is a resident of this State and the Commission
approves the election of the employing unit for whom such
services are performed that the entire service of such
individual shall be deemed to be empleyment subject to
this chapter, and services covered by an election duly
approved by the Ccmmission in accordance with an arrange-
aad ment pursuant to subsection (1) of §96-l shall be deemed

to be employment during the effective period of such
election,
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"(5) Service shall be deemed to be localized within a
state if

"(A) The service is performed entirely within such state; or

"(B) The service is performed both within and without such
state; but the service performed without such state is in-
cidental to the individual's service within the state; for
example, is temporary or transitory in nature or consists
of isolated transactions.®

Many of the states have adopted similar provisions to those quoted above, there
being some slight variations, ‘ :

An examination of the definition set forth above discloses that this standard
definition lists in order the various factors which must be considered in
determining employment coverage. The language of the Act as quoted above
requires application of the tests in the following prescribed sequence:

(1) Is the individual’s service localized in this state or
some other state?

(2) 1If his service is not localized in any state, does he
perform some service in the state in which his base of
operations is located?

(3) If he does not perform any service in the state in which
his base of operations is located, does he perform any .
servize in the state from which his service is directed
and controlled? ‘ :

- \

(4) 1If he does not perform any service in the state from
which his service is directed and controlled, does he
perform any service in the state in which he lives (has
his residence)? v : :

PLACE WHERE WORK IS LOCALIZED - The chief criterion of coverage is the
localization of employment. Where all of the work is performed within this
state, it is clearly "localized" in this state and constitutes %employment®
under the law of this state. Where a part of the work is performed outside
of this state, however, the entire work may still be "localized® within this
state if the services which are performed outside of this state are inci-
dental to the services within this state., The term "incidental™ includes any
service which is temporary or transitory in nature, or which consists of
isolated transactions. So long as services are temporary or transitory or
consist merely of isolated instances, they will be considered to be inci-
dental to the principal employment in this state and the employee'’s entire
services will be subject to our act, In determining whether the service of
a worker is incidental or transitory in nature, some of the factors to be
considered ares
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l. Is it intended by the employer and the employee that the
service be an isolated transaction or a regular part of
the employee's work?

2. Does the employee intend to return to the original state
upon completion of the work in the other state, or is it
his intention to continue to work in the other state?

3. Is the work performed outside the state of the same
nature as, or is it different from, the tasks and duties
performed within the state?

L How does the length of service with the employer within
the state compare with the length of service outside the
state?

Because of the wide variation of facts in each particular situation, no fixed
length of time can be used as a yardstick in determining whether the service
is incidental or not. The calendar year should, however, be used as a guide,
provided that it is applied with some flexibility, taking into consideration
the various circumstances under which the work is performed, such as the terms
of the contract of hire, whether written or oral,

In some cases it is difficult to determine whether or not services in one state
are incidental to services performed in another state. The terms of the cone-
tract, if there be one;, and also the facts in each case will have to be care-
fully considered, Even though there be no contract, the facts of employment
and the intent will be the determining factors. The amount of time spent or
the amount of work performed outside of the state should not be decisive in
determining that such work is incidental to work in this state, The weight
of authorities indicates that when the "localization test" is used and it is
determined that wark is localized in this state, then no other factors need
be considered; that is, the place of the "base of operations® or the %place
from which the service is directed or controlled" or the "location of the
employee's residence" is entirely irrelevant, For example, an employee may
reside in Ohio, have his base of operations in Pennsylvania, and perform his
work in North Carolina, with some incidental work .in South Carolina. His
work or services will be held to be localized in Nerth Carolina, and his
services will be covered by the North Carolina law, provided, of course, that
his employer is otherwise subject to our law, :

BASE OF OPERATIONS - Only if the service is not localized in any state is any
other test necessary,' If the service is not localized, it is necessary to
determine where the individual's base of operations is and whether he performs
any service in that state. The person who makes the coverage determination
will have to ask, "Does the individual have his base of operations in this
state and does he perform any service here?" If the answer to either question
is "No," the next question is; "Is his base of operations in any state in

~ which he performs some service?" If it is, all of his service is covered by
the law of that atate.
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When services are normally or contimually performed in two or more states s it
cannot be said that the employment in one is incidental to employment in the
other. In such case the test of localization discussed above is not applicable,
the services camnot be said to be localized in any one state, and the factor of
"base of operations® must be considered, Under this test an employee's services
may still be entirely covered by the law of a single state » €ven though they

are not localized therein, If an employee!s services are not localized in any
state and some portion of the services is performed in the state where the "base
of operations" is located, such state would be the proper one to receive contri-
butions computed on the individual'’s entire employment. His residence is not
material in determining his "base of operations® as it was under the localization
test, For example, if his "base of operations® is North Carolina and his resi-
dence is in Kentucky, and if he does some work in both of these states (assuming
that his work is not localized in any state), the location of his "base of
operations" will be controlling and his services will be subject to the North
Carolina law, The "base of operations" is the place or fixed center of more

or less permanent nature from which the employee starts work and to which he
customarily returns in order to receive instructions from his employer, or
communications from his customers or other persons, or to replenish stocks and
materials, to repair equipment, or to perform any other functions necessary to
the exercise of his trade or profession at some other point or points. The
base of operations may be the employee's business office, which may be located
at his residence, or the contract of employment may specify a particular place
at which the employee is to receive his directions and instructions, This test

is applicable principally to employees, such as salesmen, who customarily travel
in several states,

In Appeal Noe B-Lli~12-A-112, dated December 5, 1§39, the Board of Review of

Pennsylvania said: ~
"This term has been construed generally to mean the place
from which the employee works or the place from which a start
is made in his work and to which he customarily returns. It
should not be confused with ’place from which service is
directed or controlled,® next mentioned . » o as a test for
the determination of employment coverage. We are dealing
here with two entirely different concepts. The term 'base
for operations! , . o is impliedly modified by the phrase
"of the employee';s the expression 'place from which service
is directed or controlled! is impliedly modified by the

~ phrase 'by the employer.! Aside from the starting and

stopping place, the various elements to be considered in
determining the employee’s fbase of operations? are the
principal point at which he receives instructions as to
his work and where commnications to his employer are
ordinarily prepared, and the place where equipment, supplies,
and reccrds are kept or forwarded, In many cases a number of

such elements will appear which will establish the 'base for
operstions, !®
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Where "the base of operations" has once been satisfactorily determined, it is
only reasonable that such base shall remain unchanged unless some permanent
change occurs in the surrounding circumstances, This rule has been adopted
by North Carolina. (See Regulation Noe 1.211.)

If the service is not localized in any state, but some of the services are
performed in North Carolina, then the "base of operations" of the employee
(not the employer) is the controlling test. The "base of operations" must
precede consideration of the place from which the service is directed or con-
trolleds Only in case there is no "base of operations®" do we consider ™the
place from which such service is directed or comtrolled." Unless we consider
the term "base of operations" as a separate test from the term "place from
which the service is directed or controlled," it would seem that the employee
could never have an individual "base of operations" apart from the situs of
the employer's business or branch office from which the employee is directed.
This is important only in those cases where the physical "base of operations®
is in one state and the ®place of direction and control" is in another, and
where some service is performed in each state, It is obvious that if the
"base of operations" is in North Carolina and the individual is directed and
controlled in North Carolina, then such individuval is in employment in North
Carolina. On the other hand, if it is determined that the individual's "base
of operations®™ is North Carolina and he is directed and controlled from _
another state, he is still considered to be in employment in North Carolina,
provided, of course, that some of his services are performed in North Carolina
as well as the other state or states, '

The Pennsylvania Board of Review had a case in which this question was
presented, and the Board of Review pointed out that the "base of operationst®
should not be confused with the "place from which the service is directed
and controlled." (Appeal No. B-Lli~12-A-112, December 5, 1939 s, SUpra.)

PLACE FROM WHICH SERVICE IS DIRECTED OR CONTROLLED - In some cases it may be
impossible to say that an employee's services are "localized" in any state,

and it may also be impossible to find any definite "base of operations® of
such services., As an example, a salesman's territory may be so indefinite

and so widespread that he will not retain any fixed business office or address,
but will receive his orders or instructions by mail or wire, wherever he may
happen to be. In such cases, although the work is not localized in any state
and although there is no fixed "base of operations," the services may still
come under the provisions of a single state law; that is, the law of the state
in which is located the "place of direction or control,® provided that some '
of the work is also performed in such state, It is obvious that wherever an
employer-emplcyee relationship exists, the location of the prlace from which
direction and control are exercised may be determined, no matter how general
the control or how infrequently directions are given,

California has defined the term "the place from which the services are
directed and controlled" as follows: ‘
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"The third test to be applied, if the localization and the
base of operation tests are nct applicable and an interstate
coverage arrangement is not elected by the employer, is the
place from which the employee's services are directed anmd
controlled. This has been defined to mean the place from
which the employer directs or controls the activities of
the employee, It is the place at which the basic authority
exists and from which the general direction and control
emanates rather than the place at which a manager or fore-
man directly supervises the performance of services under
general instructions from the place of basic authority.

(DE Tax Mamual Par. }4020,00.)*%

Examples of service which is not localized in any state, where coverage is
-decided by the place-of-direction-and-control test:

A. A contractor whose main office is in California is

regularly engaged in road construction work in Caiiformia
and Nevada, All operations are under direction of a general
superintendent whose office is in Califormia., Work in '
each state is directly supervised by field supervisors
working from field offices located in each of the two
states. Each field supervisor has the power to hire and
fire personnel; however, all requests for manpower must
be cleared through the central office. Employees report
for work at the field offices, Time cards are sent weekly
to the main office in California where the payrolls are
prepared. Employees regularly perform services in both
California and Nevada., It is determined that neither the
locaiization nor the base-of-operations test applies.
Since the basic authority of direction and control emanates
from the central office in California, the services of the
employees are in employment in California under the place-
of-direction-and-control test.

B. A salesman residing in Cleveland, Ohioc, works for a concern
whose factory and selling office are in Chicage, Illinois.
The salesman’s territory is Kentucky, Arkansas, Oklahoma,
Illincis, and Missouri, He does not use either the Chicago
office or his home in Ohio as his base of ocperations, Since
his work is not localized in any state and he has no base of
operations, all his service is covered by the Illinois law
because his work is directed and controlled from his
employer’s Chicago office and some of his service is in
Iilinois,

PLACE OF RESIDENCE = Where none of the enumeration tests results in the coverage
of an employee's services under a single state law;, then, and only then, will
the situs of the employee’s residence be determinative; that is, in those cases
where the services are not "localized," where no part of the services is per-
formed in either the state where the "base of operations™ is located, or in the
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state from which the work is directed or controlled, then the employes's resi-
dence become® important and is applicable. In such cases ihe emplcoyee’s entire
services may be covered by the law of the state in which he resides, provided
that some part of his services has been performed in such stateq For example,
an emp.oyee Wno resides in North Carolina, whose "base of operations® cor the
place from which his work is controlled is in Indiana, and whose work is per-
formed in North Carolina, Kentucky, West Virginia, and Pemmsylivania, would be
subject to the North Carolina law rather than to the Indiana law, since some
services are performed in North Carolina (the state of residencs), and no
services are performed in Indiana (the state of the "base of operations" or
centrol). When services are performed within this state but are not covered
under any of the above-enumerated tests, then they shall be deemsd to be in
empioyment in North Carolina if contributions are not required and paid with
respect to the individual's services under an Employment Security Law of any
other state or of the federal govermment. (Section 96-8 (g) (3).)

Where services are not covered under any of the above-enumerated testz and
the services are performed entirely outside of this state and contributions
are not required and paid under an Employment Security Law of any other state
or of the federal govermment in respect to those services, such servisces shall
be deemed to be employment in North Carolina, provided the individual is a
resident of this state and the Commission approves the elestion of the employ-
ing unit to the effect that the entire service of such individual shall be
deemed to be employment in North Carolina, and services covered by an election
duly approved by the Commission in accordance with an arrangement pursuant tc
Section 96-L (1) shall be deemed to be employment during the effective period
of such election.

- Most of the state laws permit employers to elect coverage for empiuvyees whoss
services are not subject to any state law under any of the above tests; hence,
the reason for the provision as set out in Section $6-8 (g) (L) of cur act.

An employer could elect coverage in North Carolina for an empleyee who has his
rssidence in North Carolina, even though he performs no servisces in this state,

provided, of course, contributions are not required by any cther state or by
the federal govermment with respect to any of his services.

Reference: Commerce Clearing House Tax Service
Adopted as an Official Interpretation of the Commission on July 29, 1952,

(Cancels and replaces Interpretation No. 105, adopted July 17, 1951.)
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EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA

RAILEIGH, NORTH CAROLINA

INTERPRETATION NO. 118
Opinion of the Attorney General

May 12, 1953

Interpretation of Section 96=8 (g) (7) (G) of the Employment Security Law of
North Carolina - Employment of Mother and Father by an Administratrix of Son's
Estate or by a2 Partnership Composed of Sons

You /W. D. Holoman, Chief Counsel/ refer to Section 96-8 (g) (7) (G) of the
Employment Security Law which exempts any service performed by an individual
in the employ of his son, daughter, or spouse and likewise exempts service
performed by a child under the age of 21 in the employ of his father or
mother.

Your question relates to t he employment of a mother and a father by an
administratrix of a son's estate. TYou concluded in your Interpretation No. 109
that a father and a mother employed by an administratrix of a son's estate were
not engaged in exempt employment and should be reported as employees of the
administratrix. I think your ruling is correct., To my mind the statute in-
tended to exempt this family employment as long as the individuals were alive
and in close personal relationship with each other. It was not intended to
carry this exemption beyond the boundaries of death and over into the field

of a symbol or legal fiction such as a personal representative who may or may
not be a relative. Your attention is called to the fact that under the pro-
visions of G. S. 96=€ (e) the legal representative of a deceased person is

made a separate and distinct employing unit.

I, likewise, do not trink that a father and mother working for a partnership
composed of two sons create any exempt services for the simple reason that
the exemption applies cnly where the father and mother are employed by a
son, and the son is the emoloying unit. As pointed out, a partnership under
Ge S. 96-8 (e) is again a separate and distinct employing unit. If the
statute had intended for these types of services to be exempt, it could so
easily have said sc.

Adopted as an Official Interpretation of the Commission on May 19, 1953,

(Cancels and replaces Interpretation No. 109, adopted March 2L, 1952.)



EMPLOYMENT SECURITY COMEISSION OF NORTH CAROLINA
RAIEIGH, NORTE CAROLINA

INTERPRETATION NO. 119
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TOs P. ¥. Mzrtin, Director

FROM: R. B. Overton, Atiorney

REs Interpretation of Section 96-9 (¢) (L) of the Employment Security Law of
North Carolina - Totzl or Partial Transfer of Experience Rating Account

You have requested an interpretation of the above section of the law, and in
connection therewith we advise as follows:

Before a total or partial transfer of an experience rating account may be
effected as provided in Section 96-9 (c¢) (i) of the Employment Security Law,
it must be determined that liabiiity would have been or was established solely
due to Section 96-8 (f) (2) of the law. Once it has been determined that
1iability would have been or was established solely due to Section $6-8 (f)
(2), the successor may acquire all or that part of the account of the pre-
decessor which relates to the acquired pcrtion of the business.

Total Transfer

A total transfer of the experience rating account may be made if the successor
employer acquired all or substantially all of the assets of the predecessor
employer, or acquired all or substantially all of the organization, trade,
or business of another employer and was held liable as a successor by reason
thereof;, or would have been held liable by reason of the acquisition of such
organization, trade, or business, or substantially all the assets thereof,
if he were not already a covered and liable employer. In other words, if -
the successor employer was a new employing unit and had not been adjudged

a covered empleyer, his liability would have been effectuated upon the
acquisition of all or substantially all of the assets of the predecessor
emplcyer, or upon the acquisition of the organization, trade, a business of
the predecessor employer. However, if the acquiring or successor employing
unit is already an employer by reason of his own operation prior to the
acquizition of the assets or substantially all of the assets of the prede-
cessor or prior to the acquisition of the organization, trade, or business
of the predecessor, then in that svent he would have been determined an
employer had he not already been adjudicated as such by reason of his own
operations, and he may have the experience rating account transferred in
tots.

In both instances above set forth the acquiring employer must contimue to
operate the business acquired. The effective date of such transfer of the
experience rating account will dspend upon the date of the appiication for
transfer. If the acquiring empioyer files application for transfer within
sixty days after the Commissicn notifies him of his right to reguest such
transfer, then the effective date will be the date of acquisition. If the
asquiring employer does not make application within the sixty days set forth,
the effective date of the transfer will be the first day of the guarter
within which such application for transfer was made.
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Partial Transfer

When an employing unit acquires 2 distinct and severable portion of the organi-
zation, trade, or business of an employer as provided in Section 96-8 (£} (2),
thet paot ol the account of the predecessor employer which relates to the ac-
guired portion of ithe business may be transferred as of the date of acquisition
$o the successor emcloying unit. provided the successor makes application for
a transfer within sixty dsys after the Commission notifies the successor of

“his right to request such transfer. If the request for transfer is not made
within sixty days after the Commission notifies the successor employer of his
right to request such transfer, then the effective date of the transfer must
be the first day of the calendar quarter in which the application is filed. In
this case alsc the successor emplcying unit must continmue to operate the trans-
ferred portion of such organizaticn, trade, or business. We must bear in mind
also in connection with the partizl transfer of experience rating accounts that
no such transfer may be made unless that part transferred is a distinct and
severable portion of the orgamization, trade, or business of another employing
unit and that such portion would have been an employer under the provisions of
Section 96-8 (f) (1) of the law, if such portion had been all of the organiza-
tion, trade, or business of the predecessor, as Section 96-9 (c) (L) specifically
provides that "Whenever any individual, group of individuals, or employing unit,
who or whichy; in any manner, succesds to or acquires substantially all or a
distinct and severable portion of the organization, trade, or business of
another employing unit as provided in Section 96-8. subsection (f), paragraph (2)."

Therefore, it becomes necessary that we examine Section 98-8 (f) (2) as it relates
to establishing lizbility by reason of having acquired a part of the organization,
trade, or business of another empnleoyer. We construe this section to mean that,

in determining the status cof an employing unit which acquires a part of the
organization of another emplsysr, the investigator should lock upon the part as
if it were the whole and apply the same reasoning and same law that he would
aprly if the predecesscr owned only that part.

example, A, a covered emplcyser, operates an automobile garage and alsc an

cil distributing business. B purchases the automobile garage. A contimues to
operate the oil distributing busiress. O, the investigator for the Commission,
in obtaining a status report from B ascertains that B has scquired the garags
from A. He thersupon should investigate the payroll records of A, first examin-
ing the reccrds for the curren’ year. If it is discovered that the garage pars
of the business of 4 employed eight or more peocple in twenty weeks during the
current year, it is not necessary to make further invesiigation. However, shoeuld
it appear thet the garage did nct empley eight individuals in twenty weeks during
the current year, the records for the preceding year should be investigated, and
so on year for year, continuing back for a period of five years, and if it is
discovered that A has employsd as many as eight individuals in as many as twenty
different weeks in the garage de<partment of his business during any of the pre-
ceding five years, B should be reported as a covered and liable employer by
reason of Section 96-8 (f) (2). If it appears that during the preceding calen-
dar year prior to the acquisiticn of that part of the business 4 did not employ
a3 many as eight individuals in as many as twenty different weeks in that part

*xy
- O
- l-s
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and could have terminated his coverage had the part been the whole of his
tusiness and had he applied for termination as required by statute, then C
should advise B that B has a right to file a written request with the Com-
mission to be relieved of liability as provided in Section 96-8 (f) (2), and
thet such application must be made within sixty days from the acquisition of
the business. .

Conclusion

In conclusion we say that before a total or partial transfer of an experience
rating account may be effected the following conditions must be met under the

laws

(1) In order for the total reserve account to be transferred, the acquiring
employer must have acquired substantially all of the assets, or all or sub-
stantially all of the organization, trade, or business of ancther employer;
(2) In order to transfer a part of the reserve account the acquiring
employer must have acquired a distinct and severable portion of the organi-
zation, trade, o business of another, which would have been a covered
employer under the provisions of Section 96-8 (f£) (1) if such portion had
been the whole of the organization, trade, or business of the other; (3) Each
such acquiring employer must contimue to operate the transferred portion (the
whole or part) of such organization, trade, or business acquired.

In investigations to determine status of an employing unit which has acquired
a part of the organization, trade, or business of another employer, the
investigators may and should, if necessary, cover a period of five years to
determine whether or not such part acquired has employed eight or more indi-
viduals in twenty different weeks during any of the five calendar years.
Also in determining whether or not the acquiring employer may request that
the successorship section (Section 96-8 (f) (2)) shall not apply, the inves-
tigators should only investigate the payroll records of the part acquired
for the preceding calendar year to determine whether or not that part em-
ployed as many as eight individuals in as many as twenty different weeks
during such preceding year.

Adopted as an Official Interpretation of the Commission on July 28, 1953,
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EMFLOYMENT SECURITY COMMISSION OF NORTH CARCLINA
RAIEIGH, NORTH CAROLINA

INTERPRETATION NO. 2.

Opinion of Attcrney Gensral

Employment Security Commissioni Transfer of Ressrve Accoun 2; Netize of
CommZssior to Sussessor Employer; Refunds

Your inquiry relates ic the authority of the Employment Security Commission to
make refunds under G. S. 96=10 (e). The inguiry arises because az partnersnip
having the status of an employer under your Act transferred its trade, organi-
zation, business and assetz to a corporation on June 1, 1950. The corporaticn
paid contributicns to the Commission at the rate of 2.7 during the ysars 1950,
1951, 1952, and to date in 1§52, On June 1, 1953, the corporation applied for
a transfer of the reserve account of the predecessor partnership, and this
request was approved by the Commission. Undsr the provisions of G. S. 96-9
(¢) (L) a reserve account, with certain approvals, can be transferred to the
successor employer as of the date of acquisition for use in determining the
Fuseessor's rate of contributions, "provided application for transfer is made
within sixty (60) days after the Commission notifies the sucsessor of his
right to request such transfer.® I assume that if proper notice is given oy
the Commissior and the request is not timely made, then the effective date of
the transfer will be the first day of the calsndar quarter in whichk such appli-
cation is filed. It harpens that in this zase for some reason or other the
Commission never did notify the successer smpiloyer. whick is the corporation,
as to its right tc have s transfer of rasarve acsounts and a recempatation of
rates,

I am advised that had the Commission givern nctice o this smplioysr of kis rights
that upon transfer of the predscessor reserve assount ihe sigcassor employsr for
the year 1951 upon recomputation would have a rate of .20 instsad of the rate

of 1.8 upen which the empioysr paid taxss, A recomputzticn for =he rate of
af Toe ets

193¢ wourd give ihe employer a rats of 10 instsad of 2,7: and for the year
1953 the differencs amounts *o 1C instead of 2.5,
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statute (G. S, 9 J and if the Commissi ing any
adjustment cr rzfurd in this zass by virtus of 5 of ths
refund statuts. It seems that the partisular provisien in the refus? statute
which iz giving you trouble iz ths fact +hat 1+ iz proviisl thersin that ths
secvion sannot be construsd as authorizing moneys due and payatlie under the
Iaw and regulaticons in effect at the time susi mOTEYS were paid,

There is before me, aisc. ths guctaticn frow yar regulations govarning transe
fers of ressrve accounts in -aszs of su 100 snd tne Tatsz: io ba fixged ix
Sas¢ of one predecessor, ssvaral predstssscrs, and the razs - 230 WhRo
w23 not an smployer prior to the dats - o a I have
had > 3tate this matiter in & rathesr te 2 ent

th

hz preblam inveoived,

©
2
V]
vi,
L7



Internretation No, 121 -2 -

1 think, undoubtedly, that the refund statute warrants 2n adjustment or credit
nemorandum in this sase, and I feel that it is unnecessary to discuss such

angie of the matter. I think the rea: question is whether a cash refund can be
made to this employer under the above-cited statute. The Commission caused

Go So 96-9 (c) (L) to be amended whereby it is assumed the burdenm of notifying

2 sutcessor employer of his right to request a iransfer of reserve accounts.

iny emplioysr very naturally when he knows that a transfer of his reserve account
which he has acquired by right of succession will bring about a reduction of

hzs tax rate will proceed to do so as soon as possible. In this case the Com-
missior did not notify the employer at all; and apparently the empleyer himself
found out that he had a right to this transfer and requested it on June 1, 1953,
three years after he had acquired the other business., I am of the cpinion that
the burdern is on the Commission to give this notice to a successor employer and
that when the notice is not'given the employer does not forfeit his rights, It
is true that the refund statute says that refunds cannct be made where the moneys
paid were due and payable under the law and regulations in effect at the time the
money was paid. This statute, however, must be construed in conjunction with the
transfer of reserve ascount statute, and there always lurks in the refund statute
the possibility or potentiality that the rate of tax paid by the employer, although
proper on its face at the exact time paid, nevertheless it is subject to recompu~
tation and retroactive change because of a lawful recomputation of rates due to
reserve account transfers. I do not think the Commission can take advantage of
its own neglect, and while it may be true that an employer does not have to re-
quest a transfer, it is ratner silly to say that an employ=r would not make such
& request when he knows he will obtain a tax reduction. Ths payroll taxss paid
Oy this empleyer, although propsr at the time upder the tsrms of the refund state
uve, were always subject tc recomputation by the ocperaticns of the statute
governing *hs transfir of ressrve accounts, and the CemmiseZon having not noti-
fied the empisyer until three years later in my opinion is astopped to claim
that the initial vayment of the employer undar the old rats represents ths exact
amount due and payable under the law and regulations In effz3% at the time such
money was paid,

In my opinicn; therefore, in 2 case like this, you are authorized undsr the
refund statute to make a cash refurd., You wi-> anderstand, of sourse, that

this opinien is stristly limited to the fasts <r, thes Sase or any other cases in
whith ths Commission fails to give the rsquisits wotize To *he 3uslesser smployer
that he has a right %o such transfer and -e mputation
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Adepted as an Offizial Irterprataticn »f the Commizsion on Octebsr 12, 1953,
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Z¥FPLOYNENT SECURITY COMMISSION OF NORTH CARQLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 122

R. F, Mertirn - Director
R. B, Biliings - Attorney

Friority of Fedsral Liens on Personzl Property

We have received 2 memorandum under date of April 29, 1954, from Field Repre-
sentative "A" addressed to the Supervisor of Field Representatives, in which he
raises the question of priority of federal liens on personal property of a debtor
where the Ccllector of Internal Revenue has filed the assessment list in the
office of the Register of Deeds in the county where certain personzl property is
lccated., FHe specifically discusses in the memorandum the case involving employer
"B.® It appears from the information contained in the memorandum that the Federal
Govermment or Collector of Irternal Revenue has filed assessment lists amounting
to more than $11,000 against employer "B" in the Register of Deeds' office.

It is our understanding that the lien created by the federal statute arises
against both personal and real property at the time the assessment 1list is filed
in the office of the Register of Deeds of the county within which the property
subject to the lien is situated. In other words, in the present case if the
federal assessment list has been recorded in the Register of Deeds' office, and
we assume that this is true from Field Representative "A!'s"™ information, such
action on the part of the Collector of Internal Revenue.perfects a lien against
ail property; real or personal, belonging to the person against whom the assess-
ment was made. This matter has been discussed by the Supreme Court of North
Carolina in the case of Surety Corporation vs. Sharpe, 236 N, C., page L6, and
we guotes

"% » 3 The statutes now embodied in Sections 3670 and 3671
of Title 26 of the United States Code Annotated, which
constitute a revision of the Act of Congress of 13 July,
1866, give the United States 2 lien for *taxes due it.
Section 3€70 provides that if any person liable to pay a
tex to the United States neglects or refuses to pay such
tax afier demand, the amourt (including any interest,
penaity, additional amount, or addition to such tax,
together with any costs that may accrue in addition thereto)
shall be a lien in faver of the United States upon all
propsriy and rights of property, whether real or personal,
beionging to such person. Under Section 3671, the lien

for Federa> taxes arzses at the time the assessment list is
received by the ccllecter of internal revenue uniess another
cdzte is specifizally fixed by iaw, and continues until lia=-
tility for the tax is satisfied or becomes unenforceable by
reascn of lapse of time., 3¢ 3 #¥

(see reverss side)
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% % Section 3572 of Title 26 of the United States Code
Annotated, which is & re-enactment and extension of an &ct
of Congress of i March; 1913, specifies thet the federsl
TaxX lien created by Seciions 3670 and 3671 ‘shall not be
vaild as a2gainst any morigagee, pledgee, purchaser; or
judgment cresditor uritil notice thereof has been filed by
the coileztor (1) in the office in which the filing of such
notice is authcrized by the law of the State or Territory
=n which the property subject to the lien is situated, when-
ever the State or Terriiory has by law authorized the filing
of such notice in an office within the State or Territory;
or (2) in the office of the clerk of the United States dis-
trict court for the judicial district in which the property
subject to the lien is situated, whenever the State or
Territory has not by law authorized the filing of such

otice in an office within the State or Territory.! North
Carolina has provided by statute that ‘notices of liens for
internal revenue taxes payable to the United States . . .
may be filed in the office of the register of deeds of the
county . . . within which the property subject to such
lien is situated.'® G. S. ih-63 '

This means; in our cpinion, that where the assessment iist for federal taxes

has been recorded in the offise of the Register of Deeds in a county where

real or psrsonal preperty is located whizh is owned by the debtor of the govern-
ment the government is possessed ¢f a tax lien against all property of such
person, whether rea. or psrsonal, and that the lien arises insofar as a Judgment
creditor is concerned at the time of the registration of the assessment list

in the Register of Deeds’ office and any levy made under an execution issued

on a judgment after the filing of the assessment list by the Federal Government

in *the Register of Deeds’' office as stated hereinbefore would not give a priority
superior o the lien of the Fedsral Goveramsnt to any judgment creditor who levied
under the exscution, Therefore, in the cresent case the question rzised by Field
Representative "A®™ with rcspeci to whethsr the Federal Government has a prior
lien on perscral property upcn a levy by him under exesution issued under a
Judgment dockeied by the Commission, it Is cur opinion that if the federal assess—
ment 1ists wers filesd in the propsr Regisizr o Deeds'! cffice against employer

"B" pricr to the levy by ‘he Fieid Representative on any personal property owned
by emplicyer "B,% the Federal Govzrnment would have a prior Zien and the fact

that we levied upcn the personal preperty would net in any manner change such
priecrity,

Adopted as an official Interprsta*ion by the Commission on May 25, 195k,



=nPLOYVENT SECURITY CQMMISSION CF NORTE CARCLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO., 122 - SUPPLEMENT NO. 1

R. Fo Martin, Direcior

R. B, Billings, Attorney

-—

Priority of Federal Liens

We have received 2 memorandum dated July 27, 195L, written by the Supervisor
cf Field Representatives inquiring concerning priority of federal liens., The
question is specifically asked as to whether a federzl lien docketed in one
county assumes priority over a judgment of the Commission which is docketed
in another county where the real or personal property of the judgment creditor
is actually located.

We must first keep in mind that the time of docketing these judgments and
liens generally controls the order of priority with respect to such liens as
they relate to real property. The federal assessments become liens against
both real and personal property when docketed in conformity with General
Statutes of North Carolina, Section Ll<65, which provides that "notices of
liens for Internal Revenue Taxes payable to the United States * % % may be
fiied in the Office of the Register of Deeds of the county #* % ¥ within
which the property subject to such lien is situated.®

Both the federal assessments and the judgments of the Commission must be
docketed in the county within which real estate is situated in order to
become a lien upon such real estate. As to personal property, the federal
assessment becomes a lien upon all personal property of the taxpayer once
the rotlce of assessment has been filed in the Office of the Register of
Deeds within the county in which the personal property is located. No levy
in order to secure priority under the federal liens is necessary; however,
it is necessary in order for the Commission to obtain a lien upon personal
property of the judgment crediter to issue an execution and levy on the
specific personal property involved., It is our opinion that if a federal
assessment is filed and the notice given under General Statutes, Section
LL-65, referred to above, this assessment becomes a lien on all personal
property and real estate located and situated within the county in which
the notice is registered,

It is our further opinion that if personal property is located in a county
and the Federal Govermment files a notice of assessment as required by the
North Carolina law within such county and personal property is thereafter

removed from the ccunty by the taxpayer, the federal lien would stiil be

attached to such personal property.

(See reverse side)



Summarizing, it may be stated that both federal liens and liens arising under:
judgments docketed by the Commission, insofar as liens on real estate are
concerned, are created against the real estate at the time the assessment
notice is filed by the Collector of Internal Revenue within the county in
which the real estate is located and at the time when the judgment of the
Commission is docketed in the county in which the real estate is located.

This is not true with respect to personal property insofar as judgments of

the Commission are concerned. A levy must be made as stated hereinbefore

in order to perfect a lien under the judgments docketed by the Commission.

No levy, however;, is necessary in order to create the federal lien on personal
property, and the filing of the notice in the county within which the perscnal
property is located creates the lien upon all such personal property of the
debtor.

r

Adopted as an official Interpretation of the Commission on August 17, 195k,



EMPLOYMENT SECURITY COMMISSION QF NORTH CAROLINA
RALEICH, NORTH CARCLINA

INTERPRETATION NO. 12k

R. F. Martin, Director
R. B. Cverton, Attorney

tatus of an Individual Who Renders Service as a Preacher and in Addition
Thereto Works During the Week Days in Covered Rumployment and Who Becomes
Separated from His Week-day Employment

Replying to your inquiry of February 15, 1955, pertaining to the status
of individuals as above set forth, it is our ruling that such individual
would be required to and should be required to report amy earnings
received for his services as a preacher in the event he should file a
claim for unemployment insurance benefits.

Section 96-8 (k) (1) and (2) define total and partial unemployment. An
individual is deemed to be totally unempioyed in any week with respect

to which no wages are payable to him and during which he performs no
services. An individual is deemed to be partially unemployed in any week
in which, because of lack of work, he worked less than sixty per cent o
the customary scheduled full-time hours of the industry or plant in which
he is employed and with respect to which the wages payable to him are
less than his weekly benefit amount plus $2.00.

Section 96-8 (m) defines wages as all remuneration for services from
whatever source,

It is true that under the taxing provisions of the law services performed
for a religious institution are not taxable. However, in this instance
we are dealing with the eligibility provisions of the statute to determine
whether a man is unemployed.

It is our opinion that the remuneration received bty the individual from
his church for services as a preacher constitutes wages within the
meaning of the law in determining whether or not a man is unemployed.
We, therefore, conclude that, as above stated, an individual in this
status should report on his weekly claims for benefits any sums
received for services rendered as a preacher during the period covered

by such claim.

Adopted as an official Interpretation of the Commission on February 22,

1955.



EMPLOYMENT STCURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 131

TO: R. F, Méftin, Director
FROM R. B. Billings, Attorney

RE: Executors and Administrators; Escheats; Disposition of Unemployment Compensation
Benefits ihere No Administrator Has Qualified and G. S. 28-68 Does Not Apply

Interpretation No. LL which is an opinion of the Attorney General dated

June 2L, 19L3, dealing with the above subject, is obsolete with respect to

the discussion therein of the disposition of Munemployment compensation
benefits™ accruing before the death of a claimant when no personal represen-
tative has been appointed for thé estate of the claimant. The above-referred-
to opinion of the Attorney General discusses C. S. Section 65 (a). C. S.
Section 65 (a) has been superseded by G. S. 28-68, and this is a statewide
statute. The old provision referred to in the opinion of the Attorney General
was not & statewide statute, and the amount owing to the deceased was limited
under that statute to $300.00. Under the new statute the amount is not to
exceed $500.00. The opinion also refers to whether any benefits which might.
have been held as the result of an executor or administrator to qualify would
escheat to the University of North Jarolina. The part of the opinion relating
to escheats is still correct. It is suggested that the above interpretation
be revised as follows, and it is submitted for the Commissien's approval:

The question has arisen 2s to what is the proper disposition of unemployment
insurance benefits which have accrued before the death cf a claimant when no
personal representative has been appcinted for the estate of the claimant.
Under G. S. 28-68 where the amount of payments due a deceased does not exceed
$500.00, payment may be made to the Clerk of the Superior Court of the county
in rhlch the claimant lived; and disposition may be made as provided in the
statute.

Upen the death of a person, title to his personal property passes to his
exscutor cr administrator. . The next-of-kin of a deceased person have no
right to his personal assets until there has been an administration of his
estate in the manner provided by law. If no such person is qualified,
Section 28-68 now provides that these payments not to exceed $500.00 nay
be pajd to the Clerk of Superior Court. It may be that the total amount
of debts cwing to a deceased ray exceed $500,00 or the zmount of benefit
payments due to the decsased may exceed #500.00, which woulid prevent the
Clerk from having the authoriiy to distribuite the money under the section
referred to, In this case the Commission weould have to pay the accrued

nt to an executor or administrator; and whers no execuicr or admini-
rator gualifies, the Commission w»uld be justified in withholding payments
bensfiis indefinitely until an executor or administrator has been appointed.,
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Interpretation No. 131 5

#i-h respect to whether or not these accrued payments would escheat to the
University of Norin Caroline, we refer to the language of the Attorney
“zneral in his cpinion of June 2L, 19L3, reading as foliows:

#I de not think that benefits which have been held as a result of failure of
an execuior or admimistrator to qualify would escheat to the University of
North Cerolina. The only two statutes under which the funds might be con-
sidered o escheat are C. S., Section 5786, and Chapter 22 of the Public Laws
of 1939, which is codified as N. C. Code, Ann. (Michie, 1939), Section

5786 (2).

"This office has construed Section 5786 as being inapplicable to unclaimed
funds in the hands of the State Treasurer and, of course, the State Treasurer
is the custodian of the Unemployment Compensation Fund. The only provisions
for escheat of funds in the hands of the State Treasurer contained in Section
5786 (2) are those relating to unclaimed funds of insolvent banks and those
moneys in the hands of the Treasurer represented by State warrants. These
provisions would probably be construed to apply only to funds held by the
State Treasurer on the date of the ratification of the statute in 1939, but,
in any event, they would not apply to the unpaid benefits which you mention,
for such benefits are not represented by State warrants.

""In addition to the fact that the escheat statutes do not appear to be broad
enough to cover the funds which you mention, I am of the opinion that these
funds would not escheat for the reason that other provision was made for their,
disposition in the Unemployment Compensation Act. In N. C. Code, Ann. (Michiey
1939), Section 8052 (9), it is provided that the Commission shall requisition
from the State's account in the unemployment trust fund an amount estimated to
be necessary for the payment cf benefits for a reasonable future period. The
funds so requisitioned constitute the benefit account from which benefits are
paid. The statute provides tnat 'Any balance of moneys requisitioned from

the unemployment trust Zund wnich rerains unclaimed or unpaid in the benefit
account after the expiraiica I tne period for which such sums were requisi-~
tioned shall either be ced:zted from estimates for, and may be utilized for
the payment of, benefits curmrg the succeeding periods, or, in the discretion
of the Commission, shall be reZerosited with the Secretary of the Treasury

of the United States of ‘rer.ca, 0 the credit of this State's account in

the unemployment trust fund, as crovided in subsection (b) of this section.'

"In my opinion, this express orovision indicates the intent of the Legislature
that unclaimed or unpaid benefits of the type which you mention in your letter
should not escheat, but that tne funds should be held to the credit of the
Unemployment Compensation Commission.”

Adopted as an official Interpretation of the Cormission on February 28, 1956,
Cancels and replaces Interpretation Ne. LL, dated June 2L, 19L3.



;OYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEICE, NORTH CAROLINA
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INTERFRETATION NO, 139

R. ¥, Martin, Director
R. B. Billings, 4tiorney

Eligibility of Individuals Who Are Primarily Self-employed and Others Who
Supplement Regular Ezrnings but Are Not Engaged in Self-employment

The question has arisen as to the benefit status of certain individuals under the
Act who are primarily not engaged in self-employment but who work customarily in
industry for their main means of livelihood. Such individuals perform some
services of personal nature for others during the time they are not working at
their regular work. The benefit status as to certain individuals who ordinarily

“work in industry for a living and who perform some services during off hours on

farms has also been raised,

Under the law "self-employment" is not a defined term. It is generally recognized
that seif-employed individuals are those who engage in a business venture of their
own and who by virtue of such venture endeavor to make their chief means of liveli
hood in such manner. These self-employed individuals among others include fa rs
independent loggers, professional men such as lawyers, doctors, engineers, etc., a
well as individuals who have set themselves up in business to serve the public by
the performance of personal services or selling of some commodity. It does not,
in owr opinion, refer to personal or domestic services or non-business activities
in which an individual engages for his sole satisfaction, comfort, or convenience.
Under the law the only reference made to self-employed individuals is contained in
the section relating to disqualification for benefits (Sec. 96-1L (£)), and this
provides that an individual shall be disqualified for benefits if the Commission
finds that he is customarily self-employed and can reasonably return to self-
employment. This specific disqualification applies to that group which the
Commission finds from the facts existing in a particular case is customarily self=~
employed. In other words, an individual may have been engaged in some business
venture or as a farmer for a number of years and sufficiently so for the Commissic
to find that such individual during the period has been self-employed or has been

.engaged in some business activity from which he has derived his chief means of

livelihood. 1In such cases if these individuals have temporarily entered into

the labor market and have become unemployed and filed claims, the law requires
that they be disqualified from receiving benefits if the Commission finds that
they can reasonably return to self-employment,

The provision referred to above has been in the law since its passage in 1936.
So, where an individual has farmed during the preceding season on a small farm
of fifty acres and at the time of filing had harvested all his crop and did not
intend to farm the rext farming season, and had worked in public work and had
not been engaged in farming for a period of eight years prior ts the precedin
farming season, and had actively sought work and did not intend to farm during
the ensuing seascn, it was held that such individual was not customarily self-
empicyed as a farmer and, therefore, could not reascnably be expected to return
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to such self-emploiment and was found tc be aveilable for work. KTCommission
Dezision Ko. 2728.) ({See 2ls: Commission Dacisions Ne. 712 and 876.)/
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those workers who Ior a number of years nave been engaged in what we call public

work anc have werked ir Indusiry, business, or commerce and as a result of this
employment have derived their chief means of livelihood from their jobs. Some of
these individuals,; in additicn to their regular work, supplement their earnings
by performing services for cihers or in some cases live on & farm and perform some
woerk or the farm. The cuestion ihen arises during a period of unemplcyment whether
such individuals are eligible for berefits and whether such individuals are in
effect unemplcoyed. It must be borne in mind that each of these particular cases
must be decided upon itne facis existing in the case. If the individual is not
customarily self-empicyed; it seems that the matter comes down to a practical
application as ic whether such individual is available for work or whether the
individual has established himself in the particular activity to such an extent
that he would not be available for work and intended tc set himself up as a
self-employed individual. An illustration as to this particular point may be
made by caliing attention to a case in which a lawyer who had worked for sixteen
years in business as a manager of a company and also during a portion of the

time in personnel work was laid c¢ff from his employment and shortly thereafter
made arrangements to share cffice space with other attorneys in order to resume
the practice of law., He sent out hundreds of notices announcing his return to
law practice and held himself out to the public as being in the practice of law.
He stated upon filing his claim that he would be willing to give up his law
practice or business to accept suitable work in the personnel field or other
work which was satisfactory to him. He did nct have any reportable earnings
during the period of his claim. In this case the facts and circumstances show
that {this individual was in fact self-employed and was holding himself out as
being in business for himself. Under such circumstances he was not entitled to
benefits although ke did not have any earnings from his business venture during
the period of his clzaim.

In most instances we are concerned with the individual who may be engaged, in
addition to his regular work, two or three hours a day and works for instance
mowing lawns, 2s 2 music teacher, watchmaker; or in the performance of some

other personal services for which the individual receives remuneration. In .
these types of cases it can be said as a general rule that the individuwals should
report their earnings during the week in question and should be paid benefits
under the law if they are available for work and meet the other conditions of
eligibility contained in the Act. In this connection it may be said that in

our opinion a person whe has worked in industry or elsewhere and who is tempo-
rarily laid off from his work and during this period of unemplcyment attends to
domestic duties or perhaps does .work around his home for his own convenience,

if available for work and otherwise eligible under the law, is nct to be con-
sidered within the category of a self-empioyed individual and should not be
disqualified or declared ineligibie for benefits on such ground, It seems

that the test under such circumstances would be whether such individuzl has made
a reasonable effort to sscure employment and is actually and genuinely in the
labor market, willing and able ic accept suitable empleoyment,
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With respect to those individuals who are customarily employed in industry and
who live on farms but are not primarily engaged in farming as a means of liveli-
hood, who may work during some hours of the day on the farm but whose activities
are such that they do not interfere with the individuals taking employment, and
in those cases where such individuals are seeking work, able to work and willing
to accept work, it is our opinion that such individuals as a general rule are not
disqualified per se because they live on a farm or have some interest or derive
some income by virtue of the ownership of the farm. In the past the Commission
has looked at each case and has determined from the facts and circumstances as to
whether such individual is entitled to benefits. In numbers of these cases it is
found that the individual has made arrangements about the farming activities whicl
do not require his personal services and the activity as stated hereinbefare does
not interfere with his taking work, Under such circumstances the Commission has
allowed benefits. As a general rule it may be stated that income received by a
claimant from the sale of crops would not be wages or earnings with respect to a
particular week and, therefore, should not be considered in determining the weekly
benefit amount of such claimant.

There are a number of cases in which the questions discussed here have been
passed upon by the Commission, and without setting out the facts in each of these
cases the numbers of such decisions are set forth here in order that they may be
reviewed if found necessary. These are as follows: Decisions No. 712, 876, 877,
88k, 1038, 1552, 1635, 1718, 1728, 2313, 2317, 236k, and 2376.

This interpretation cancels and replaces Interpretation No. 136, dated March 27,
1956.

Adopted as an official interpretation of the Commission on July 2L, 1956,
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FROM:

RE:

EMPLOYMENT SECURITY COMMISSION OF NORTE CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 144

R. F. Martin, Director
R. B. Billings, Attorney

Interpretation of Section 96-8 (g) (7) (I) of the Employment Security Law-
of North Carolina - Status of Insurance Agents, Solicitors, and Securities
Salesmen under the Employment Security Law

Under the Employment Security Law of this state all insurance agents,
solicitors, and securities salesmen are within the definition of employ-
ment contained in the law excepting those cases in which they are in an
independent contractual relationship to the company. These individuals,
hereafter called insurance agents, are in employment unless all such
services performed by them for the employing unit or employer are per-
formed for remuneration solely by way of commisgsions. The exemption and
conditions under which these insurance agents are excluded from the term
employment are contained in Section 96-8 (g) (7) (I) of the act, reading
as follows: '

"Service performed on and after March 10, 1941, by an
individual for an employing unit or an employer as an
insurance agent or as an insurance solicitor or as a
securities salesman if all such service performed by
such individual for such employing unit or employer is
performed for remuneration solely by way of commission;"

The question is raised first, what is meant by commissions, and second,
if an agent is not remunerated solely by commissions, for what period
are his wages taxable.

Coptracts of employment between insurance companies and their agents are
customarily complicated and unusual due to the nature of the business
itself and the plans of payment which have been adopted by practically all
insurance companies. Generally speaking, it will be necessary to submit
all contracts between ilnsurance companies and their agents for a determina-
tion as to the status of such agents under the act. In addition, it is
also necessary to ascertain the facts concerning the relationship between
the company and the agents either from information secured directly from
the companies themselves or through some member of our field forces. In
determining whether the agent is remunerated by way of commissions in such
cases, the terms of the contract must be studied and certain principles
which have been adhered to by the courts in arriving at what commissions
are must be applied. The distinction between commission and salary has
been stated as follows:

"es+* * tCommissions,' when 'used to express compensation
for services rendered,' usually denotes 'a percentage on
the amount of moneys paid out or received.' Purifoy v.
Godfrey, 105 Ala. 142, 16 So. 701, 703."
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"tSalery' is generally defined as 'a fixed annual or
periodical payment for services, depending upon the
time and not upon the amcunt of services rendered.'
See Benedict v. United States, 176 U. S. 357, 360, 20
S. Ct. 458, L4 1L, Ed. 503; in re Information to
Discipline Certain Attorneys, 351 Ill. 206, 184 N. E,
332, 359; King v. Western Union Tel. Co., 84 S.C. 73,
65 S.E. 944, 9LE,

"As is pointed out in Greer v. Hunt County, Tex. Com.
App., 249 S.W. 831, 832: 'The controlling element in
determining whether the amount to be received is upon

‘a commission or salary basis is whether that amount,

by whatever name it may be called, is absolute and fixed
regardless of what the lawful commissions may be, or is

made contingent upon earning that amount as commissions
x ¥ %0

L]
The basic guide which the courts have followed as to whether an agent's
remuneration is by way of commissions is whether the remuneration paid to
the agent varies with the agent's efforts and the business which he produces.
If such be true, the courts have held that the agent is remunerated by way
of commissions. U. C. C. vs., Union Life Insurance Co., Inc., 34 S.E. (24)
385, It is true that .an agent may have an arrangement or work under a plan
whereby he receives both commissions and salary. In such cases he is, of
course, not remunerated solely by way of commissions. Usually in applying
the following provision, "* * * if all such service performed by such indi-
vidual for such employing unit or employer is performed for remuneration
solely by way of commission,'" it is held that the agent must actually be
paid some type of remuneration other than commissions to be considered in
employment, and in those cases where an agent may be guaranteed a fixed sum:
per week but his actual commissions and the earnings which he produces by .
his own efforts exceed the amount of the guarantee, such agent would be
remunerated solely by way of commissions. There are other types of con-
tracts, however, in which an agent is guaranteed a specified salary per
week plus certain commissions on business produced. He, of course, would
not come within the exemption since he would not be remunerated solely by
way of commissions. 1In order for the remuneration to be by way of commis-
sions, the remuneration received by him should increase or decrease from
week to week or some other specified pay period dependent upon his activi-
ties in producing new business, preventing lapsing of existing policies,
and the doing of other services required of him by the employer. Under
such conditions his remuneration is substantially and closely related to
his activities and considered as commissions within the meaning of the act.
After applying the principles stated, if it is found that the agent is
remunerated solely by way of commissions, he is within the exemption
contained in the Act and his services are not "employment."

If it is determined under the contracts and the circumstances under which
the insurance agent works that he is not remunerated solely by way of com-
missions, the second question is during what period of time are contributio
payable upor his remuneration. It has been the established policy of the
Commission so far as we are able to ascertain since December, 1943, to
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hold that where an insurance agent is not remunerated solely by way of com-
missions his aggregate wages including commissions and salary are taxable
during the entire calendar year in which his services are not remunerated
solely by way of commissions. The Employment Security Law provides that
contributions shall accrue and become payable by each employer for each
calendar year in which he is subject to this chapter with respect to wages
for employment. This requirement is set forth in Section 96-9 (a) (1) of
the act and is as follows:

"(a) Payment - (1) On and after January first, one
thousand nine hundred and thirty-six, contributions
shall accrue and become payable by each employer for
each calendar year in which he is subject to this
chapter, with respect to wages for employment (as
defined in 8 96-8 (g)). * * =n

In other words you look at the entire taxable period and then apply the
exception set forth in Section 96-8 (g) (7) (I), and if it is found that
during any part of the taxable period; i.e., the calendar year, any of the
services performed by the agent are performed for remuneration other than
by way of commission, then such agent would not come within the exemption
during the taxable period and all of his services would be "employment" and
contributions would be payable upon the remuneration received by him for
such services including both commissions and other wages.

This interpretation has been followed by the Supreme Court of Virginia in
Home Beneficial Life Insurance Company vs. U. C. C., 27 S.E. 159, in which
the following language was used by the court:

"* * * This statement likewise disposes of the appellant's
contention that the employment of Prins was exempt after
his weekly debit collections had reached $85, and that it
did not include his compensation for writing new business.
As the italicized extract from the Senate Report on the
Federal amendment points out, 'If any part of such remunera-
tion is a fixed salary' the agent is covered, and ‘'the tax
is computed on the basis of his aggregate remuneration'--
that is, his 'salary or salary plus commissions.'

"The result, therefore, is that where an agent is compensated
during a calendar year partly by a guaranteed minimum salary
of 315 per week and partly by a commission on the amount of
his weekly collections, as is the case here, he is covered
by the Act, and the unemployment tax is to be computed on
the basis of his aggregate remuneration for that year."

Although the regulations relating to the Federal Unemployment Tax Act do

not specify the period to be considered in determining whether the exemption
exists, the Tax Service, CCH explanation with respect to the period to be
taxed specifies that the proper period is the entire taxable year. See

CCH, Unemployment Insurance Reporter, Unemployment Insurance Law, Federal
Para. 2183 (.07), in which the follow1ng is stated:
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".07 Services must be exempt for entire calendar year.--

If all or any part of the remuneration of an employee for
services performed as an insurance agent or insurance
solicitor is a salary, none of his services is excepted

and his total remuneration is included for purposes of
computing the unemployment tax. This raises the question

as to what period should be used in determining whether or
not all of the services of an insurance agent are performed
solely by way of commissions. Since the federal tax is on a
calendar year basis, it would seem that the agent's services
must be performed solely on a commission basis throughout
the calendar year in order to meet the requirements of the
exemption provision. If the agent's services were not per-
formed solely on a commission basis during any part of the
calendar year, it would seem that his services during the
entire calendar year would be covered by the law.---CCH."

Adopted as an official Interpretation of the Commission on June 25, 1957

Cancels and replaces Interpretation No. 140, adopted February 12, 1957,
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R. F. Martin, Director

FROM: W. D. Holoman, Chief Counsel

RE:

Officers of Corporations - Employment - Employees

The question has arisen in numerous instances as to whether or not officers
of corporations are employees within the meaning of the Employment Security
lLaw. I might say in the beginning that this interpretation will necessarily
have to be in general terms, as so many questions are presented involving
different situations that it will be impossible to prepare an interpretation
which will cover al;‘shades of the different questions which may arise.

For a proper interpretation it is necessary to quote the sections of the
Employment Security Law which are applicable. Section 96-8 (f£) (1) defines
"employer" to mean any employing unit which in each of twenty different
weeks within the current or the preceding calendar year has, or had in
employment, four or more individuals; therefore, for an individual to be
counted as being an "employee," he must be "in employment" within the
meaning of the law.

Section 96-8 (g) (1) of the Employment Security Law defines employment, and
I quote below the pertinent portions of that section.

" 'Employment' means service performed prior to January 1,
1949, which was employment as defined in this chapter prior to
such date, and any service performed after December 31, 1948,
including service in interstate commerce * * * performed for
wage or under any contract of hire, written or oral, express or
implied, in which the relationship of the individual performing
such service and the employing unit for which such service is
rendered is, as to such service, the legal relationship of
-employer and employee. Provided, however, the term 'employee’
includes an officer of a corporation, but such term does not
include (1) any individual who, under the usual common-law
rules applicable in determining the employer-employee relation-
ship, has the status of an independent contractor or (2) any
individual (except an officer of a corporation) who is not an
employee under such common-law rules. * * *!

When one first reads this definition, it might be interpreted to mean .
that every officer of a corporation is an employee of the corporation
per se, but such is not the case and such was not the intent of that
definition. That portion of the definition guoted above in the proviso
which deals with the term "employee' is identical with the definition of
employee as contained in the Federal Unemployment Tax Act.
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t common law an officer of a corporation is not deemed to be an employee
under any circumstances. He is deemed to be an agent of the corporation or
of the board of directors and has duties to perform as an executive officer
which no employee can legally perform. It was felt by the Congress when the
original Social Security Act was adopted in 1935 that officers in certain
instances should be deemed to be employees and, therefore, under the defini-
tion section of the original Act it was provided that the term "employee"
included an officer of a corporation. It was not necessary to go beyond
this simple statement to express the intent that the usual meaning of
"employee'" should prevail, except that the term should be taken to mean
also "an officer of a corporation." The intention of the Congress that
"employee" under the Social Security Act should have the usual meaning
under common-law rules realistically constructed was reaffirmed when the
Congress made fundamental revisions of the Act in 1939.

When the definition of employment under the Employment Security Law was
changed in 1949, at which time the so-called (4) (B) (C) provisions were
deleted, the present definition as hereinabove quoted was enacted, for it
was the intent of such section, when it was enacted, to make it possible
for an officer of a corporation to be an employee. The basic¢ and funda-
mental test in determining whether one is an employee is whether or not the
relationship between such individual and the prerson for whom he performs
services is the legal relationship of employer and employee as recognized
at common law. Generally, such relationship exists when the person for

- whom services are performed has the right to control and direct the indi-
vidual who performs the services, not only as to the result to be accom-
plished by the work but also as to the details and means by which that
result is accomplished: that is, an employee is subject to the will and
control of the employer, not only as to what shall be done but how it shall
be done. In this connection it is not necessary that the employer actually
direct or control the manner in which the services are performed, it is '
sufficient if he has a right to do so. ‘

-~

It is not necessary to elaborate further on this as we already have
Interpretation Ne. 79, which is very full and sets out implicitly the
common-law tests which are necessary in determining the employer-employee
relationship. Set forth in that interpretation are the tests laid down by
the Supreme Court of this state in the case of Hayes v. Elon College, 224
N. C. 11, which are the tests that we use primarily in determining the
employer-employee relationship, and those tests must also be used in deter=-
mining whether or not an officer of a corporation is deemed to be an
employee of a corporation for the purposes of determining liability under
our act,

The definition of employment quoted above provides that the term "employ-
ment' means services performed for wage or under any contract of hire,
written or oral, express or implied. Even though an individual may not

be drawing wages in the literal sense of the word, he still may be in
employment if he is performing services under any contract of hire, either
written or oral, express or implied. It is fundamental that a contract

of hire presupposes entitlement to remuneration in some form for the
services rendered,
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Under the definition of employment an officer of a corporation may be an
employee. This statute means that an officer may be an employee of the
corporation; provided, he comes within the category of the servant or
employee under the common-law definition. In other words, the fact that
he is an officer of the corporation does not prevent him from also being
an employee; provided, he is performing the services of an employee and
subject to the same directions and control in the performance of such
services as other employees and would have been an employee under the
common-law rules. '

An executive officer of a corporation performing only executive duties
which cannot be delegated and performed by someone other than an officer
is not an employee and shall not be counted in determining whether or not
the employing unit has a sufficient number of individuals in its employ

to become subject to the act, and contributions should not be collected on
the earnings of such individuals. In the case of Gassaway v. Gassaway &
Owen, Inc., 220 N. C. 694, the Supreme Court of North Carolina stated in
part as follows:

"Executive officers of a corporation are not, as such, its
employees in the ordinary sense of the word and as it is
used in this act. * * * When the president of a corpora-
tion acts only as such, performing the regular executive
duties pertaining to his office, he is not an employee
within the meaning of the statutory definition.* * *n

The court in that same case which involves the Workmen's Compensation Act
further states as follows:

""We adhere to the dual capacity doctrine under which
executive officers of a corporation will not be denied
compensation merely because they are executive officers
if, as a matter of fact, at the time of the injury they
are engaged in performing manual labor or the ordinary
duties of a workman. * * *"

Let us not overlook the fact that an executive officer of a corporation is
considered the agent of the corporation or of the board of directors, and
as such he has duties to perform which no employee can legally perform and,
therefore, unless such officer is also acting in the dual capacity as an
employee by performing managerial duties or other duties which are not of
an executive nature, he is not to be counted as an employee, even though
he is performing executive duties for the corporation for remuneration.

Section 55-49 of the General Statutes of North Carolina provides that
every corporation shall have a president, secretary, and treasurer to be
chosen either by the directors or stockholders, as the by-laws direct,
and they shall hold office until others are chosen and qualified in their
stead. It is provided that the president shall be chosen from among the
directors: the secretary shall record all of the votes of the corporation
and the directors in a book to be kept for that purpose and perform such
other duties as are assigned to him. The treasurer may be regquired to
give bond for the faithful discharge of his duty in such sum and with
such surety as are required by the by-laws. It is also provided that two



of the offices may be held by the same person, if the body electing so
determine, and that the corporation may have such other officers and agents
who shall be chosen in the manner and hold office for the terms, and upon
the conditions prescribed by the by-laws or determined by the board of
directors. The statute does not specifically set forth the duties of the

officers.

It may be difficult at times to determine which duties are executive duties
and which are not. As a general rule, any duties that cannot be delegated
to some employee are executive duties. A4s an example, a president or vice
president should preside over the meetings, and only the officers could be
authorizeéd by the board of directors to make loans and establish credit

for the corporation, as these are duties which could not be delegated. Only
officers of the corporation would have the authority to enter into contracts
binding the corporation. The only instances in which real estate can be
transferred or sold are by the signature of the president and secretary
under seal. This authority cannot be delegated to any employee. These are
merely examples of functions which are strictly executive and which cannot

be delegated.

listed below are excerpts from certain cases from other Jurisdictions which
bear upon the subject::

An officer of a corporation who performs no service and receives no com-
pensation is not to be included as an "employee" under the Unemployment

Tax Act, but an officer is not excluded as an "employee" if otherwise the
relationship of employer-employee exists. Personal Finance Co. of Braddock
v. U. 8. D. C. Del. 85 F. Bupp. 779, 786. - '

An officer of a corporation is not in the ordinary sense an "employee' of
the corporation though he may also be an employee where, in addition to his
duties as an officer, he is also employed in a separate capacity for par-
ticular purposes. McClayton v. W. B. Cassell Co., D. C. Md. 66 F. Supp.

165, 173.

First vice president in charge of business corporation whose duties were
prescribed by by-laws, whose salary was fixed by directors, and who had no
contract of employment, was not an "employee'" of corporation within statutes
providing for re-emplcyment of discharged veterans. McClayton v. W. B,
Cassell Co., D. C. Md 66 F. Supp. 165, 173, '

Holder of one~third of cocrporation’s stock who was its vice president and
also its attorney, who was paid $2,000 a year for legal and management fees,
and negotiated with terants, arranged leases, gave orders to employees and
others, visited buildings and president’s office every morning, kept pay-
roll book and slips, kept records of rents collected and checked monthly
balances, was an "employee" and corporation who employed at least three
other employees was, therefore, liable for contributions under the statute
relating to unemployment insurance. .Claim of Dybdal, 85 N. Y. S. 24. 657,
658, 274 App. Div. 108%4.
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rresident and vice president of corporation who worked in corporation‘®s
store and received weekly salaries were properly counted as "employees" in
determining whether ccrporation had eight or more "employees," so as to be
subject to the Unemployment Compensation Act. State ex rel. Murpghy v.
Welch & Brown, 103 P. 24. 533, 187 Okl. 470.

A nominal officer of a corporation who performs duties and receives compen-
sation on a basis which, apart from his holding of the office, would place
him in that category of an employee as generally understood, is an "employee"
within contemplation of minimum wage act requirement that employer keep and
furnish to Commissioner of Labor on demand a record of hours worked by and
wages paid to each employee. Swiss Cleaners v. Danaher, 27 A. 24 806, 809,

129 Conn. 338,

A non-compensated president of defendant corporation whose acts were only
such as were required for maintaining defendant as a corporation, as dis-
tinguished from those necessary to management and conduct of defendant's

business, was not an "employee'" of a corporation for purpose of determining
whether corporation was liable for contributions under Unemployment Compen-
sation Act. Unemployment Compensation Division of Workmen's Compensation
Bureau v. People’s Opinion Printing Co. 295 N. W. 656, 658, 70 N. D. 2.

The provision of the Social Security Act that the term "employee'" includes
an officer of a corporation means that an officer can be an employee; that
is, if he meets the tests determinative of the ordinary employment reltion-
ship, he is an employee and the fact that he is also an officer of the cor-
poration does not destroy his status as an employee under the act. Deec
Products Co. v. Welch, C. C. A. Mass., 124 F. 2d 592, 595, 596, 598, 599,

139 4. L. R. 916,

Under the Social Security Act, providing that the term ""employee™ includes
an officer of a corporation, Congress meant to make it clear that all who
meet the ordinary employment relationship tests are to be covered by the act
whether they are superior or inferior employees and that those who do not
meet the tests are not to be covered by the act. Deecy Products Co. v.
Welch, C. C. 4. Mass., 124 F. 24 592, 595, 596, 598, 599, 1329, A. L. R. 916.

It may be said, therefore, that officers of a corporation who perform no
services other than services in a strictly executive capacity, which cannot
be delegated or performed by persons other than officers, are not to be
counted as employees cof the corporation for employment tax purposes even
though such officers are paid by the corporation for those executive serv-
ices. 4n officer of a corporation who performs no service and receives no
remuneration in any form is not to be considered as an "employee' for
employment tax purposes.

An officer of a corporation, who performs executive services without con-
sideration or remuneration will not be considered as an employee of the
corporation, either because of such services or because of having the
status of an officer. When services are performed by an officer which are
outside of the usual scope and functions of the executive duties usually
required of an officer and when such officer is paid for those additional
services, then he is considered as an employee and should be counted in
determining whether or not the employer is subject to the act.
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An officer of a subsidiary corporation who receives no compensation from
the subsidiary corporation for executive duties, but who receives his entire
compensation from the parent corporation for whom he also performs only

executive duties, shall not be considered an employee of either corporation.

An officer of a parent corporation who is farmed out or loaned to a subsidi-
ary corporation and such individual performs services for the subsidiary
corporation which are beyond the scope of the services or duties of an
cfficer, and the subsidiary corporation either controls or has the right to
control the manner in which such individual performs those services, shall
be considered an employee of the subsidiary corporation, even though all of
his remuneration for such additional services is paid by the parent corpo-
ration. This is also true where the same individual is an officer of both
corporations but performs such additional services or duties beyond the
scope of an executive officer for the subsidiary corporation.

In a case of this kind it is only reasonable to assume that the subsidiary
corporation is in some way reimbursing the parent corporation for the serv-
ices rendered by such individual, or that there is some arrangement or
charge-back of some kind when a situation such as this exists. In these
cases a very careful investigation will be necessary in order to determine
which employer shall be taxed for the services performed by such individual.
If it should develop that the subsidiary corporation is not reimbursing the
parent corporation for the services of such individual, and there are no
charge-backs of any kind made by the parent corporation to the subsidiary,
then of course we cannot tax the subsidiary for the services performed by
that'individual, but he would still be counted for the purposes of deter-
mining status. In these rare instances the parent corporation would be
required to pay the tax.

Under the "loaned servant" rule, a loaned servant does not become the
servant of the borrower unless the borrower has exclusive control over him
for the period covered. Walter v. Everett School Dist. 24 Wash. 79 P.

24 689.

As a practical matter, it is felt that in many instances it will be found
that officers of corporations are rerforming services for the corporation
which are outside of the usual executive duties generally relating to their
offices, and if they are rerforming such duties which may be delegated to
persons other than officers, then they are to be counted as "employees."

It is felt that it will be generally found that officers are performing
duties other than those generally attributable to executive officers only.

Generally speaking, in those instances where an officer is also in employ-
ment, his remuneration is considered as wages.

As stated in the opening paragraph of this interpretation, we cannot answer
all of the questions which may arise,for so many different situations will -
present themselves that it would be impossible to contemplate all of those
different situations. It is going to be difficult in some instances to
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determine whether or not an officer of a corporation is performing

services other than in an executive capacity, and in such cases a thorough
investigation should be made to determine the exact nature of the duties
performed, and a report on such investigation should be made to the central
office so that we in the central office may attempt to reach a proper
conclusion.

Adopted as an official Interpretation of the Commission on July 16, 1957.

(Cancels and replaces Interpretation No. 141, adopted February 19, 1957.)
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The question has been raised in a memorandum from the Chief Accountant to
the Assistant Director under date of February 26, 1968, whether salaries
paid officers of a corporation should, in all cases, be considered taxable
unless the records of the corporation show that such remuneration is paid
as directors' fees.

It is our opinion that we could not as a matter of law hold that every
payment made to an officer as salary and shown as such on the records of
the corporation is taxable. [@e would, however, suggest in those cases
vwhere the records of a corperation disclose that an officer has been paid
remuneration as wages that the field representative or auditor should take
the position that, pothing else appearing, the officer is in emnlovmenﬂ;

In the memorandum written by me on February 16, 1968, it was never intended
that we should disregz-3 Interpretation 145 with respect to the status of
officers of corporations. It was suggested that we take the position as
stated heré--that where there is a payment of salary to an officer, nothing
else appearing with respect to the services performed by him, we should

presume that the cificer is in employment and that the burden of proof of
showing that he {c r-¢ in exployment should be upon the employer.

Since it appears hot "e aulitors and field representatives would have
difficulty in Zefinming wiat is meant by a "substantial" payment in cases
involving officers! sal;.‘es, it is suggested where there is any payment,
regardless of the a--unt, that we take the position stated above with re-
spect to officers ¢f czrrorations. We do not feel, however, that we can
disregard the distinctiiczn which the Commission has made concerning execu-
tive duties of oiiicers ¢f corporations. [@he Commission has held since
1950, in numerous O:irio"s, that if the officer 1s only performing execu-
tive duties and net duties that could ordinariliy he performed hy an
employee, he would not be considered an emnqu_e:] If the minutes of a
corporation instruct an officer to perscnzlly take inventory, make bank
deposits dally, or do some other work which is ordinerily performed by

an employee of the corporation and not related to the management of the
business, it _is our opinion such could not be considered executive duties.
This is because the Statutes provide that the officers of a corporation
shall have authority to perform such duties in the management of the
corperation as may be provided by the by-laws of the corporation, or as

I3
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determined by action of the board of directors not inconsistent with the
by-laws. (G.S. 55-34 (h).)

We have studied a1l of the Opinions of the Commission relating to the
status of officers of corporations as employees and find that, generally
speaking, there are about five categories in which the Commission has
made rulings. They are as follows::

1. Cases in which there have been no services performed
by the officers and no remuneration paid to the officers.
In such cases the officers are not considered to be in
employment. See: In Re Wood and MacDougall Associates,
Inc. - Opinion No. 1196.

2. Cases in which the officers of the corporation only
attend board meetings and perform no other services and
even though officers in such cases are remunerated, the
Commission has ruled they are not in employment. This is
when the officers did not tzke amy active part in the
business or perform any services for the corporation, ex-
cept the attendance of board meetings. See: In Re Cape
Fear Chemicals, Inc. - Opinion No. 997, in which the
officer was paid $3,000 for each year for a period of
three years and was not considered to be in employment.
See also: In Re Commonwealth Hosiery Sales Corporation -
Opinion No. 1024, to the same effect.

3. Cases in which the officers are active in the business
and perform services other than executive duties and an
understanding exists they will be paid for services if the
profits of the corporation justify such payment. In such
cases they are held to be in employment. See: In Re Stewart
Machine Company, Inc. - Opinion No. 967.

L4, Cases in which the officers are performing services

other than those of executive nature, such as waiting on
customers, making collections, etc., and a designated

amount agreed upon for payment but no payment made pursuant

to the agreement. In these cases the officers are considered
in employment. See: In Re Farmer's Furniture Company, Inc. -

Opinion No. 980.

5. GCases in which the officers are engaged in performing
services other than those of executive nature, such as
answering correspondence, writing checks, paying bills,

/
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conferring with salesmen weekly on trips, and transacting
other business, and receiving for such services a certain
regular monthly amount during a portion of the period in-
volved, but no payment with respect to other periods of
time involved. In these cases the Commission held that
the officers are employees during all periods of time in-

volved based upon the nature of services performed, and

there existed an implied contract between the officers

and the corporation that the corporation pay reasonable
compensation for the services rendered. See: In Re
Rich Plan of the Pee Dee, Inc. ~ Opinion No. 1036.

The following is a list of Opinions rendered by the Commission in which the
status of officers of corporations has been determined. It may be that the
auditors and field representatives may desire this list for reference purposes.

Opinion No. 764 - %%3§§'Sporting Goods Co., Inc.
Opinion No. 912-A - In Re R. W. Norman Co., of Lumberton, Inmc.
Opinion No. 967 - In Re Stewart Machine Co., Inc.
Opinion No. 980 - In Re Farmer's Furniture Co., Inc.
Opinion No. 984 - In Re The All Sports Store, Inc.
Opinion No. 996 - In Re Rutherford Equipment Co., Inc. ;
Opinion No. 997 - In Re Cape Fear Chemicals, Inc.
Opinion No. 1007 - In Re Asheville Coal & Wood Co., Inc.
Opinion No. 1014 - In Re Carolina Company, Inc.
Opinion No. 1024 - In Re Commonwezlth Hosiery Sales Corp.
Opinion No. 1031 - In Re Anson Frozen Food Center, Inc.
Opinion No. 1036 - In Re Rich Plan of the Pee Dee, Inc.
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F'ROM:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 146

R. F Martin, Director
R. B. Billings, Attorney

Interpretation of Section 96=8 (g) (1) of the Employment Security
Law of North Carolina - Status of Bank Directors Required by Statute
to Serve on Committees

We have been asked to discuss the status of directors of banks under
the Act. ’

General Statutes, Section 53-78, provides for certain committees to be
appointed by the Board of Directors of banks. The first type of committee
is designated as an executive committee, and the statute requires that
members of this committee shall be directors and shall approve or disapprove
all loans and investments of the bank. Another committee which may be
appointed by the Board of Directors is called a general loan committee,

and among its members it is required that at least three directors be
appointed together with such officers of the bank as the directors may
appoint. The third type of committee which may be appointed by the
directors is known as a loan committee and may be appointed in addition to
a general loan committee where a bank has branches. This type of committee
is not required to have directors serving thereon, but three of its members

must be officers or members of the Board of Managers of the parent bank or
branch.

It is our opinion that with respect to the first committees named; that is,
the executive committee and the general loan committee, where directors
serve on these committees, to the extent required by statute, that they
shall not be considered as employees since the statute requires that the
directors perform such duties and these duties cannot be delegated to
other individuals. Where directors may be serving upon the third type of
committee; that is, the loan committee mentioned in the statute, they
should be considered as employees,and remuneration paid for services on
such committee should bBe considered as wages. In the last instance the
directors could delegate these duties to other individuals ; and when
they assume to perform such duties which are not required of them by
statute and are not ordinarily the duties of directors, it is our

opinion that they are employees under such circumstances.

The question may arise as to whether this changes our former views with
respect to the collection of contributions on remuneration paid to
directors of Building and Loans for appraisal fees and in other cases
where the directors are performing services which may be delegated to
others. The difference in the two situations is that in the case of
directors serving on executive committees and general loan committees
(to a maximum of three) of banks they are performing services which the
statute requires them to perform as directors.

Adopted as an official Interpretation of the Commission on October 8, 1957.
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FROM:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA.
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 153

R. F. Martin, Director
W. D. Holoman, Chief Counsel

Interpretation of the Employment Security Law of North Carolina, Section
96-8 (6) b (formerly Section 96-8 (£f) (2)) Successor--Section 96-9 (c) (4) b
(formerly Section 96-9 (e¢) (4) (B)) Rate of Successor-- Section 96-11 (a)
(No Change) Effective Date of Liability

Several questions have been raised recently in respect to (1) the successor
clause, (2) the rate of the successor who becomes an employer solely by
virtue of being a successor, (3) the effective date of liability, and (4)
the rate of the successor who, subsequent to the date of acquisition and
the assignment of the predecessor's rate, becomes liable by reason of any
other provision under Chapter 96 of the Employment Security Law.

Inferprgtation No. 82 - Supplement 2 deals with this subject, but it does
not deal with the rates to be assigned; consequently, this Interprétation
cancels and replaces Interpretation No. 82 - Supplement 2.

When liability as a successor is established under Section 96-8 (6) b, the
section dealing with successorship, and liability is predicated solely upon
the provisions of Section 96-8 (6) b, then the date of liability is the date
of acquisition. If the successor employer was an employer subject to the
Employment Security Law prior to the date of the acquisition of the business,
his rate, of course, for the period from such date until the end of the then
current contribution year will be the same as his rate which was in effect
on the date of such acquisition.

If the successor was not an employer prior to the date of the acquisition
of the business, he shall be assigned the standard rate of contributions as
provided for in Section 96-9 (c¢) (4) b for the remainder of the year in
which he acquired the business of the predecessors: If such sucessor,
however, makes an application for the transfer of the account of the
predecessor within sixty days after notification by the Commission.of his
right to do so and the account is transferred, he shall be assigned, for

the remainder of such year, the rate applicable to the predecessor employer,
or employers, on the date of the acquisition of the business, provided there
was only one predecessor or if more than one and the predecessors had
identical rates. In the event the rates of the predecessors were not
identical, the rate of the successor shall be the highest rate applicable

to any of the predecessor employers on the date of the acquisition of the
business. This is so by reason of the provisions under Section 96-9 (c)

(4) b of the Employment Security Law.

Reference is again made to Section 96-8 (6) b which is the section dealing
with successorship. I quote from that section as follows:



Interpretation 153 -2 -

"% % % The provisions of § 96-11 (a), to the contrary notwith-
standing, any employing unit which becomes an employer solely
by virtue of the provisions of this paragraph shall not be
liable for contributions based on wages paid or payable to
individuals with respect to employment performed by such indi-
viduals for such employing unit prior to the date of acquisition
of the organization, trade, business, or a part thereof as
specified herein, or substantially all the assets of amother,
which at the time of such acquisition was an employer subject
to this chapter. This provision shall not be applicable with
respect to any employing unit which is an employer by reason of
any other provision of this chapter. * * *"(Underscoring ours)

Particular attention should be called to the word "solely" as used in the
above-quoted section, and in particular to the underscored sentence.

The acquiring employing unit, which has no employees prior to the acquisition
of a covered business, and which becomes an employer solely because of the
aeguisition of the business, or a part thereof, of the predecessor covered
employer, and which acquires the account of the predecessor effective as of
the date of the transfer of the business, will take the rate of the predecessor
employer for the remainder of the year, Section 96-9 (c) (4) b of the law.
The successor employer becomes an employer solely because of the acquisition
of the business, or a part thereof, as provided for in Section 96-8 (6) b.

If thereafter, during the remainder of the calendar year, such successor
employer becomes an employer by reason of any other section of the law,

the rate of the predecessor will still be applicable for the remainder of
such year.

Consider the acquiring employing unit, not an employer, which has less than
the requisite number of individuals in employment to cause it to be liable,
which acquires the business, or a part thereof, of a covered employer as pro-
vided for in Section 96-8 (6) b, If, after such acquisition, upon combining
the employment records of the predecessor and the successor employers, and
treating them as a single employing unit, it is shown that there are not a
sufficient number of employees during the calendar year to cause liability
under Section 96-8 (6) a of the law, or if the employing unit does not become
liable by reason of any other provision of the law during such year, such
successor employer would be assigned the predecessor's rate for the remainder
of the year after the transfer of the predecessor's account. If such suc-
cessor does not apply for the predecessor's rate, the standard rate will be
applicable. In a case of this nature the liability of the successor is
based solely upon the acquisition of the business of the predecessor.

Irrespective of the fact that a successor employer may have been assigned the
rate of the predecessor employer at any time during the calendar year, if it
appears that the combined employment records of both the predecessor and the
successor are sufficient at any time during the calendar year to cause lia-
bility, the liability date of the successor will be January 1 of that year
by reason of Section 96-11 (a) of the law, or the date on which the successor
first had individuals in employment in that year; consequently, the successor
does not become liable "solely" by reason of successorship.
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The successor would, therefore, in a case such as described in the preceding
paragraph, be assigned the standard rate from January 1l of such year until
the date that it acquired the business., Thereafter, for the remainder of
the year the rate of the predecessor would be the applicable rate.

In summarizing, a successor which is not an employer on the date of the
acquisition of the business of the predecessor and which has the account of
the predecessor transferred to it, shall be assigned the rate of the prede-
cessor effective on the date of the acquisition of the business, and such
rate shall remain in effect for the remainder of that year. If the successor
at any time during the year becomes liable by reason of any other provision
of the law, the standard rate is assigned to be effective from January 1 until
the effective date of the transfer of the account. Thereafter, for the
remainder of the year, the predecessor's rate will be in effect. In the
event the successor does not make application for the transfer of the prede-
cessor's account within sixty days after notification by the Commission of
its right to have such account transferred, the successor's rate for the
entire year will be the standard rate.

Adopted as an official Interpretation of the Commission on June 9, 1959.

This Interpretation cancels and replaces Interpretation No. 82 -
Supplement Ne. 2, adopted August 30, 1949,



EMPLOYMENT SECURITY COMHISSION OF NORTH CAROLINA.
’ RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 158

R. F. Martin, Director
R. B. Billings, Attorney

Interpretation of Section 96-8 g 15 (formerly Section 96-8 (g) (7) (0))
of the Employment Security Law of North Carolina, Defining Casual Labor

Under the Act the provisions of Section 96-18 g 15 provide that the term
"employment" shall not include casual labor not in the course of the em-
ploying unit's trade or business. Casual labor is not specifically defined
in the Act, and as stated by the Supreme Court of Pennsylvania such term

is not capable of scientific definition.

In applying the provisions of the North Carolina Act it must be kept in
mind that unless the services are performed outside of the course of the
employing unit's business it is not exempted because it may be casual labor.
In other words, any services performed in the course of the employing unit's
business come within the definition of employment even though such services
may be casual in nature, it being presumed, of course, that the services are
being performed by an employee of the employing unit and are not excluded
under any other provision of the Act.

Under the rulings of the authorities by which casual labor is defined and

the statutes excluding such labor, it is generally stated that labor which
is occasional, incidental, irregular, haphazard, or unplanned, o which may
arise out of an emergency, is considered "casual labor."

Casual labor has been discussed by the Supreme Court of North Carolina
in the case of Shoup v. American Trust Company, 245 N. C. 682, In this
case the court used the following language in the treatment of this subject:

"In our opinion the foregoing authorities- do not
support the appellants! contention in light of the
facts before us. It is clear that Metcalf v. Sweeney,
supra, as well as the textbook authorities cited,
support the view that the servant or employee should
be excluded where the employment was casual, but in-
cluded where there was continuity and permanence of
employment. Therefore, it becomes pertinent and
important to see what is meant by 'casual' in this
connection as meaning 'occasional; incidental; hap-
pening at uncertain times; not stated or regular.!

In the case of Van Nuys v. lLevine, 165 A 885, 886, 11 N. J.
Misc. 309, the Court defined as 'casual employment,!
'employment for a particular job which is not to be
continued at regular or recurring intervals.! In
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Dobrich v. Pittsburgh Terminal Coal Corp., 145 Pa. Super.
87, 20 A. 24 898, 900, the Court quoted with approval from
the cases of Cochrane v. William Penn Hotel, 140 Pa. Super.
323, 13 A. 24 875, affirmed 339 Pa. 549, 15A. 24 43, the
following: ‘'Applying it (casual) as practically as possible
to the subject of employment, it may be said in general that
if a person is employed only occasionally, at comparatively
long and irregular intervals, for limited and temporary
purposes, -the hiring in each instance being a matter of
special engagement, such employment is casual in character.
On the other hand, even though an employment is not con~
tinuous, but only for the performance of occasional jobs,
it is not to be considered as casual if the need for the
work recurs with a fair degree of frequency and regularity,
and, it being thus anticipated, there is an understanding
that the employee is to perform such work as the necessity
for it may from time to time arise.'! Likewise, in Flynn

v. Carson, 42 Idaho 141, 243 P. 818, the Court held that
regular recurring employment, though only on Saturday
nights of an extra bus trip, is not 2 ' casual employment.'
Moreover, the above quotation from Page on Wills contains
the statement that a 'gift to employees or servants is a
gift to those who are employed with some degree of regu-
larity and continuity."

In another case invoiving an interpretation of the phrase "casual labor" as
used in the Pennsylvania Unemployment Compensation Act, the Supreme Court
of Pennsylvania in Flaherty v. Unemployment Compensation Board of Review,
112 A. (2d) 451 (1955), made the following observation:

"As to what constitutes an employment casual in
~ character, it is obvious that the term tcasual' is
not capatle of scientific definition. Involved in it
are the ideas of fortuitous happening and irregularity
of occurrence; it denotes what is occasional, incidental,
temporary, haphazard, unplanned. Applying it as practical
as possible to the subject of employment, it may be said
in general that if a person is employed only occasionally,
at comparatively long and irregular intervals, for limited
and temporary purposes, that the hiring in each instance
being a matter of special engagement, such employment is
casual in character * * * (But) Even if there be but a
single or special job involved, this does not conclusively
- stamp the employment as casual. If the work is not of an
emergency or incidental nature but represents a planned
project, and the tenure of the service necessary to com-
plete it and for which the employment is to .continue is
of fairly long duration, * * * the employment is not casual."”
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It is suggested that in dealing with whether services are casual within
the meaning of the Act the standards set forth in the two decisions quoted
should be applied. In making application of the rule as set forth by the
North Carolina Court, it must be decided whether the work is occasional,
incidental, temporary, haphazard, and not planned, and whether such work
is recurring and whether such service occurs at comparatively long and
irregular periods for limited and temporary purposes. If the services

are of such nature, it should be found to be casual labor.

It is well to keep in mind that where certain individuals over a given
period of time perform services which may or may not be casual, it should
be ascertained how often or how frequently the individuals perform the
services during the particular period in question. In other words, if an
individual, for instance, is working as a carpenter for a given period of
time, we should find out how regularly during the period he worked--whether
he worked once a day, once a week, once a month, or for only a few hours
during the period. This is one of the most important facts to establish.

The provisions of the Pederal Unemployment Tax Act concerning casual labor
are more specific than the section of the North Carolina law dealing with
this exemption. For that reason we are not to be guided by the rulings
of the federal authorities, although as a practical matter, it is felt
that services which have been held to be casual labor under the Federal

- Unemployment Tax Act would be considered casual labor in defining such
term under the North Carolina Act.

Adopted as an official Interpretation by the Commission on July 28, 1959.

This Interpretation cancels and replaces Interpretation No. 56, adopted
April 17, 1945,
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RE:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA
INTERPRETATION NO. 163

R. 'P. Martin, Director

R. B. Overton, Attorney

Interpretation of the Employment Security Law of North Carolina -

Section 96-12 (b), Wages Used in Computing Weekly Benefit Amount;

Section 96-8 (18), Base Period;-

Section 96-8 (10) a, Total Unemployment;

Section 96-8 (13), Wages -

Effect of Payment of Wages Retroactively for Base Period Purposes and
Effect of Such Payments upon the Eligibility of a Claimant for Benefits with
Respect to the Week for which Such Retroactive Wages Were Paid

In your memorandum of July 11, 1960, you advised that in certain instances
payments are made (1) under ruling of the National Labor Relations Board to
require an employer to conform to the Fair Labor Standards Act of 1938, such

as back-pay awards, minimum wages, and overtime compensation, and (2) retro-
active payments made under supplemental benefit payment plans executed by
bargaining agents and employers. You inquired whether such payments should be
processed for base period purposes on the basis of when the wages were actually
paid or when the wages were earned. You further inguired as to whether such
payments made with respect to given weeks would affect the eligibility of a

claimant who had been paid benefits by the Employment Security Commission for
such weeks. '

The answer to the first of the above questions, we think, is contained in
Section 96-12 (b) which reads as follows:

"(b) Each eligible individual whose benefit year begins

on and after the first day of the month immediately fol-
lowing June 10, 1957, and who is totally unemployed in

any week as defined by § 96-8 (10) a shall be paid benefits
with respect to such week or weeks at the rate per week
appearing in the following table in Column II opposite

which in Column I appear the wages paid to such individual
during his base period with respect to employment: * * * ,

You will note that this particular section specifically provides that an
individual shall be paid benefits as outlined, based upon wages paid during

“his base period, and nothing is said concerning payment of benefits based

upon wages earned during the base period. '

We wish to call to your attention one exception to the above ruling; that is
contained in Section 96-8 (13) a which sets forth what shall be included as
wages. The pertinent proviso of that section reads as follows:
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"¥ % % Provided, if the remuneration of an individual

is not based upon a fixed period or duration of time or
if the individual's wages are paid at irregular intervals
or in such manner as not to extend regularly over the
period of employment, the wages for any week or for any
calendar quartier for the purpose of computing an indi-
vidual's right to unemployment benefits only shall be
determined in such manner as may by authorized regula-
tions be prescribed. Such regulations shall, so far as
possible, secure results reasonably similar to those which
would prevail if the individual were paid his wages at
regular intervals: * * % "

The history of this proviso goes back to the 1947 Legislature when the maritime
provisions of our law were enacted. At that time it was felt that a seaman who
had been on a prolonged cruise of eight to nine months and who received all of
his pay for services on such cruise upon his return to his home port should
have such wages apportioned to the period of his services so that he could draw
unemployment insurance benefits based thereon rather than holding him strictly
to the other provisions of the law in which case he would only be entitled to

draw benefits based upon the earnings as reported in the quarter irn which they
were paid.

You will recall thet prior to 1941 contributions were payable upon wages payable
for services in a given quarter and that the 1941 legislature amended the law
to provide that contributions should be payable upon wages paid in a given
quarter, irrespective of the quarter in which such wages were earned. Our
answer, therefore, to your first inquiry as to the effect of retrocactive pay-
ment of awards as set forth above upon benefit years established prior to the
payment of such awards is that such payments can only apply to any benefit

year based upon the quarters in which the payments are actually made and not
with respect to the guarters in which such payments were earned.

The second question is what effect would such payments have upon the eligi-
bility of a claimant who had been paid benefits during a benefit year and who
subsequently was paid such payments covering the weeks of the benefit year
with respect to which unemployment insurance benefits had been made.

This question, we think, is answered by Section 96-8 (10) a or b, as the

case may be, which is the definition of total and partial unemployment. Under
this section an individusl is deemed to be totally unemployed in any week with
respect to which no wages are payable to him and during which he performs no
services. An individuzl is deemed to be partially unemployed in any week in
which because of lack of work he worked less than sixty percent of the custo-
mary hours of the indusiry or plant in which he was employed and with respect
to which the wages payable to him are less than his weekly benefit amount, etc.
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It is our conclusion that under the statute we would be compelleld to set up
an overpayment against an individual who had been paid unemployment insurance
benefits for a given week and who later was paid under a National Labor
Relations Board ruling or who later was paid supplemental benefits with re-
spect to the benefit week for which he had been paid unemployment insurance
benefits.

Summarizing, you would not recompute a monetary determination based upon
retroactive payment or supplemental benefits. However, you would recalculate
any benefits that might be due to an individual who had been paid benefits and
who subsequently was paid such retroactive payments or supplemental benefits
with respect to the same week, ‘

Adopted as an official Interpretation of the Commission on July 19, 1960.



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 165

R. Fo Martin, Director
R, B. Overton, Attorney

Interpretation of Section 96-10 (d) of the Employment Security Law of North
Carslira =-- Liability of Purchaser of Business for Unpaid Contributions of
Przdecessor

Ysu have requested an interpretation of the provisions of Section 96-10 (d)
as it would apply to the foliowing factual situation. A, a covered employer,
cells kis business to B, who, as of the date of purchase, was not a covered
employer under the provisions of the law. A owes contributions to the
Commission and is liable during the year in which the sale or transfer is
made solely by reason of the fact that he had failed to exercise a right of
termination as provided in Section 96-11 (b) of the law. Within the statu-
tory pericd of sixty days B files a written request with the Commission to
be relieved from the provisions of Section 96-8 (5) (b). Such a request is

-alicwed by the Commission.

Questicn: Is B liable for unpaid contributions owing by A at the time
of the transfsr of ths business?

o

Section 96-10 (d), :r. sutstancs, provides that contributions or taxes impocsed
ty Chapter 96 ard subse:mitns theveunder of the law shall be a lien upon the
assets of any empioyer sutjest o the provisions of the law who shall lease,
transfer, sell ou: h.s ctusiness, or shall cease to do business. Such section
further provides thzt suach empl:yex-(predecessor) shall be required by the
rext reporting cday as prescribed by the Commission te file such reports and
pay all certTituiine 2.e with respect to wages payable for employment up te
txz date of suzr icace zransfer, sale, or cessation of business. It further
providss that the p.riraser emplCyer-SuCCessSCT, ir business shall te required
+o wiihheld suffiziens zf the purchase mcney %o cover the amount of said ccn-
tyibntiops due ntl. Satt time as the former ocwner shall produce a receipt
f~er *he Comm.:zs.on snow-ing that contributions have been paid or showing that
ncne are due. It ¢ further provided that if the purchaser cf a business or
a suosssesr of such ecplcyer shall fail to withhcld such purchase money or
any mcrey dus to such employer In consideration of a lease or other transfer
and tr: contrituiien: shall be due and unpaid afver the nex: reporting dave,
sugh su cc— skall bte perscnally liable %o the extent of the assets of the
zquired for the payment of the centributions accrued and unpaid
tre cperaticn of the business by the former owner or employer.



Interpretation No. 165

It is our interpretation of this statute that the purchaser of a business need
not necessarily become a successor employer under the provisions of Section
96-8 (5) (b) to effectuate liability for unpaid contributions of the seller.
Liability for such unpaid contributions attaches by reason of the provisions
of Seation 96-10 (d) when the business is sold, leased, or otherwise trans-
ferred, It is, therefore, concluded that the purchaser of a business as
outlined in your inquiry who is relieved from the operations of the successor-
skip clause of the law; that is, Section 96-8 (5) (b), would be personally
liable to the extent of the assets acquired for any contributions remaining

urpaid by the predecessor after the next reporting date following the date
cf transfer.

Adopted as an official Interpretation of the Commission on May 2 1961,



EMPLOYMENT SECURITY COMMISSION OF NORTH CARCLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 167

Ro F. Martin, Director
W. D, Holoman, Chief Counsel

Supplemental Unemployment Benefits

On June 26, 1956, the Commission adopted Interpretation No. 138, Ruling
on the Ford Supplemental Unemployment Benefits Plan, which we have
followed since that time in respect to Supplemental Unemployment Benefits
in general. It was concluded that any sums paid as Supplemental Unem-
ployment Benefits were wages and would be considered as earnlngs in
determining the amount of benefits due a claimant.

On November 1, 1961, the Supreme Court of this state entered its Opinion
No. 23 involving certain employees of the Dayco Southern Division of
Dayco Corporation in which it held that sums paid to individuals under

a Supplemental Unemployment Benefit Plan were not wages within the meaning
of the Employment Security Law. We cannot, therefore, consider such
Supplemental Unemployment Benefit payments as earnings 1n determining

the amount of benefits due a claimant,

»

Adopted as an official Interpretation of the Commission on November 28,
1961,

Cancels and replaces Interpretation No. 138 adopted June 26, 1956.
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FROM:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 168

R. Fs Mariin, Director
W. D. Holoman, Chief Counsel

Interpretation of Section 96-8 (6) a of the Employment Security Law of North
Carolina - Employment, Employer and Employee - On-the-job Training under

the Division of Vocational Rehabilitation of the North Carolina Department of
Education

The question has arisen as to the status under the Employment Security Law

of trainees taking "on-the-job training" under a program carried on by the
Division of Vocational Rehabilitation of the North Carolina Department of
Education. To be more precise, are these trainees employees of the trainer?
To answer this question it must be determined whether the common law relation-
ship of master and servant exists between the trainer and the trainee.

The section of the law that is involved is Section 96-8 (6) a, which defines
employment in part as follows:

[ ]
"1Employment' means service * * * performed for wage or under
any contract of hire, written or oral, express or implied,

" in which the relationship of the individual performing such
service, and the employing unit for which such service is
rendered is, as to such service, the legal relationship
of employer and emplcyee. * * ¥

The ccmmon law relationship of master and servant contemplates a contract
of hire. ~

In reviewing this subject, and from the information obtained in respect to
the Vocational Rehabilitation program, it appears that the training program
is usually from four to eight months, depending upon the particular trade
being taught. The courses that are given are usually arranged because the
Division does not have regular schools for these subjects in this state.
They include such things as radio and television, automobile mechanics,

shoe repairing, cleaning and pressing, sewing, et cetera. The Division - :
does not pretend to make a person a first-class mechanic in the short period
allowed but tries to get him to the point where he is a first-class apprentice
and able itc start drawing a wage that would enable him tc earn his living
while he ccntinues to master the trade.

The Division has two basic tuition contracts; one is a straight contract
where the Division pays the trainer or employing unit §20.00 a month.
The other is a sliding scale contract under which the Division pays the
trainer $60.00 tuition for the first month and the trainer agrees with
the Division to pay the trainee $6.00 as spending money. Please note
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that the contract or agreement is between the Division and the trainer

as distinguished from a contract between the trainer and the trainee. Under
the sliding scale contract, the second month the Division reduces its payment
to the trainer by $8.00, and the trainer increases his payment in the same
amount. In neither case does the Division consider the handicapped person

to be employed, and the trainer does not pay a wage. If the trainee needs
assistance with his subsistence, the Division pays for it. There may be
variations in these two types of contracts. In any case, any sum paid by

the trainer to the trainee is considered a gratuity by both the trainer and
the Division of Vocational Rehabilitation as there is no obligation, con-
tractually or otherwise;, on the part of the trainer to pay the trainee any sum.

There is no contractual relationship between the trainer and trainee, and there
must be a legal obligation on the part of the trainer or employing unit to pay
remuneration to one for services rendered, or there must be a contract of hire,
written or oral, express or implied, before the relationship of employer and
employee is created. Such relationship does not exist in the case of these
trainees taking on-the-job training under the contract between the Division

of Vocational Rehabilitation and the employing unit or trainer. The spending
money that is paid by the trainer to the trainee under one type of contract

is paid as a result of the contract between the Division and the trainer,

and the trainee has nothing to do with such contract and has no contract of
hire with the trainer.

Under the circumstances related above, we do not feel that the employer-employee
relationship exists between the trainer and the trainee. Any amount paid by

the trainer to the trainee outside of the tuition agreement would be purely a
gift on the part of the trainer and is not a stated wage agreed to between the
trainer and the trainee by negotiation. We are of the opinion that these
trainees are not employees in the accepted sense of the relationship as con-
strued by the courts at common law. Anything paid above the tuition agreement
is purely a gratuity. -

We should not ccnsider trainees under this program as being in employment.
Consequently. they should not be counted in determining an employing unit's
liability. If the trainer is already an employer, any sums paid by such em-
ployer to such trainees would not be wages and, therefore, would nct be taxable.

This same interpretation would apply to a similar educational program where
there appears to be no contract of hire between the trainer and the trainee
and where the governmental agency sponsoring such program pays tuition and
provides subsistence to the trainee.

This interpretation is in line with the opirion of the Attorney General on
the same subject as expressed in a letter dated January 18, 1960, to the
Honoratle Charles F. Carroll, Superintendent of the Department of Public
Instruction, and the letter from the Attorney General to me under date of
December 18, 1961. It is also in line with Interpretation Nos 60 which
involved veterans taking refresher or training courses under the G. I.
Bill of Rights. Since that program is no longer in existence, it appears
that this interpretation shculd cancel and replace Interpretation No. 60.
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Adopted as..an official Interpretation of the Commission on January 2, 1962.

This Interpretation cancels and replaces Interpretation No. 60, adopted
May 29, 1945. o
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FROM: .

III. Section 96-8

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 169

R. FP. Martin, Director
R. B. Billings, Attorney

Interpretation of the Employment Security Law of North Carolina -
Covered Employment
I. Section 96-8 (6) £ 4, 96-8 (6) g 6, and 96-8 (20) - American Aircraft
II. Section 96-8 g 2 - Federal Instrumentalities
§6g g 8 - Nonprofit, Charitable, Religious, and Educational
Organizations
IV. Section 96-8 (6) g1l - Fraternal Benefit Socletles, Orders, or
Assoclatlons

The 1961 General Assembly amended the Employment Security Law of North
Carolina to conform to certain changes enacted by Congress to the Federal
Unemployment Tax Act. These changes relate to certain types of coverage
effective Jamary 1, 1962. Employer liability brought about by these
changes must be based on the general coverage provision of our act which
requires the employer to have as many as four or more workers in twenty
different weeks. This requirement would be appllcable to the calendar
year 1962 and any subsequent years. These types of coverage fall into

four categories; namely, workers in commection with American aircraft
overseas; certain federal instrumentalities; nonprofit organizations;
certain types of services formerly exempt and consisting of services per-
formed in commection with the collection of dues or premlums for a fraternal
society, order, or association performed away from the homQ office or which
are ritualistic in connection with such society; and services of an indi-
vidual performed in any calendar quarter for an organization exempt from
income tax under Section 501 (a) of the Internal Revenue Code where re-
muneration for such services is less than $50 in a calendar guarter.

These types of organizations will be enumerated in-this interpretation

in a full discussion of this group later. '

I. American Aircraft

- With respect to the first category relating to workers performing services

in connection with American aircraft overseas, it was necessary that
Section 96-8 (6) f 4, Section 96-8 (6) g 6, and Section 96-8 (20) be
amended. These changes provided that services in connection with an
American aircraft are covered only under a contract which is entered into
in the United States, or if during the performance of the services and
while the employee is employed on the aircraft it touches at a port in
the United States, provided that such individual is employed on or in
connection with the aircraft when outside of the United States. The
services, in order to be within the definition of employment under the
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law, must also be performed on or in connection with the operations of an
American airecraft which are regularly supervised, managed, directed, and
controlled from an operating office maintained in North Carolina. "American
aircraft" is defined as meaning an aircraft registered under the laws of

the United States. In connection with this change in the North Carolina

law it is out opinion that no individuals will be found who are performing
services under the conditions necessary to bring such services within
coverage of our law. We do not know of any operating office of any airlines
located or doingwsiness in North Carolina ‘from which any overseas activities
of an aircraft are regularly supervised, managed, directed, and controlled.

II. Pederal Instrumentalities

With respect to the change in the Federal Unemployment Tax Act relating to
federal instrumentalities, it was not necessary that any amendment be made
during 1961 to the Employment Security Law of this state for the reason that
an amendment has previously been enacted into the law which provided for
coverage of federal instrumentalities in case the Congress of the United
States permitted such coverage. The authority to bring the federal instru-
mentalities under the coverage of the North Carolina act as permitted by

the 1960 amendments of the Federal Unemployment Tax Act is provided in
Section 96-8 (6) g 2 of our law. In this section it is provided that federal
instrumentalities are brought within coverage to the extent permitted by the
Congress. The permission granted by Congress in the 1960 amendments to the
Federal Unemployment Tax Act makes applicable all the provisions of the
Employment Security Law of North Carolina with respect to the instrumentality
to the same extent and on the same terms as to all other employers. The
permission granted by Congress in the 1960 amendments does not include any
permission for federal instrumentalities to come within the voluntary coverage
provisions of the law. These instrumentalities, of course, in order to be
within coverage of the North Carolina act, must have had four or more workers
in at least twenty different weeks during 1962, or some other calendar year
thereafter, in order to establish liability. The instrumentalities which
are affected by the amendment are: federal reserve banks, federal home loan
banks, federal land banks, federal land bank associations, and federal credit
unions. A list of these instrumentalities will be furnished to the field
representatives. - _

III. Nonprofit, Charitable, Religious, and Educational Organizations -

Section 96-8 (6) g 8 of the act was amended relating to services performed
after January 1, 1962, by individuals in the employ of certain nonprofit,
charitable, religious, and educational organizations. The change in the act
was made to conform to the change in the Federal Unemployment Tax Act and
primarily brings under coverage "feeder organizations" which are formed for
the purpose of making profits which in turn are donated to a nonprofit
charitable or religious organization, or the other types of organizations

of this nature which are exempted under the law. : C-
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Before the amendment to the Federal Unemployment Tax Act, services were
exempted if performed by an individual in the employ of a corporation,
community chest, fund, or foundation, organized and operated exclusively for
religious, charltable, scientific, literary, or educational purposes, or for
the prevention of cruelty to children or animals, no part of the net earnings
of which inured to the benefit of any private shareholder or individual and
no substantial part of the activities of which was carrying on propaganda,

or otherwise attempting to influence legislation. The Federal Act was changed
to provide that services are exempt in the employ of a religious, charitable,
educational, or other organization described in Section 501 (c¢) (3) (Internal
Revenue Code, 1954) which is exempt from income taxes under Section 501 (a).
The organizations referred to in Section 501 (¢) (3) are the same organiza-
tions formerly containéd in Section 3306 (c) (8), which have been enumerated
above. The additional requirement for exemption under the amendment is that
the particular type of the organization must also be exempt from income taxes
under Section 501 (a) of the Internal Revemue Code, 1954,

In bringing this additional provision for exemption into the Federal Unemploy-
ment Tax Act, it brought about the inclusion in the definition of employment
services performed in the employ of "feeder organizations." A "feeder organi-
zation" is defined in Section 502 of the Internal Revenue Code as "an organi-
zation operated for the primary purpose of carrying on a trade or business

for profit," and it is further provided that such organization shall not be
exempt from income taxes under Section 501 (a) of the Code on the ground

that all its profits are payable to one or more organizations exempt from
taxation under Section 501 (a). The term "trade or business" shall not include

the rental by an organization of its real property (including personal property
leased with the real property).

The North Carolina amendment made the same changes as did the federal amend-
ment with respect to the exemption from income taxes under Section 501 (a)

of the services performed by an individual in the employ of a corporation,
community chest, fund, or foundation, organized and operated exclusively for
religious, charltable, scientific, testing for public safety, literary, or
educational purposes, or for the prevention of cruelty to children or animals,
when no part of the net earmings of such organizations inure to the benefit
of any private shareholder or individual.

Ordinarily, in applying the provisions of the new amendment effective

January 1, 1962, to these particular types of services, it can be stated

that in those cases where there is a separate legal entity organized for
profit and which contributes such profits to one of the types of organizations
referred to in Section 96-8 (6) g 8 of the North Carolina act, services per-
formed for the separate entity are not exempted from employment because its

profits are donated to religious, charitable, educational, scientific, etc.,
type organizations.
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It is to be noted that in order for the services to come within the exemption
contained in Section 96-8 (6) g 8, such services must be performed for the
particular type organization specifically named and, in addition, the organi-
zation must be organized exclusively for one or more of the purposes enumer-
ated; no part of its earnings may inure to the benefit of any private share-
holder or individual; and the organization must be exempt from income tax
under Section 501 (a) of the Internal Revenue Code.

If the organization or employing unit is engaged in an unrelated trade or
business, services performed for such organization would not be exempt under
the law. The term "unrelated trade or business" means any trade or business
whose conduct is not substantially related, apart from the need of such
organization for income, to the performance by an exempt organization of its
charitable, educational, or other tax-exempting functions. The term does not
apply to any trade or business carried on by a college or university primarily
for the convenience of its members, students, patients, officers, or employees.
(United States Code Annotated, Title 26, Guide, page 83.)

Therefore, where a college or school or other exempt type organization is
operating a store, barbershop, or other business as a convenience for its
students, employees, officers, and members as a part of its normal operations,
services performed in such businesses would not be taxable and would still
fall within the exemption contained in the act. If the school or college, or
other exempt type organization {except a church, convention, or association
of churches) operates a business not related to its exempt functions; for
instance, if a college should operate a business of some type selling mer-
chandise and products at a location removed from its premises and such opera-
tion was not primarily for the conveniénce of its students, members, offices,
or employees, and also operated as a commercial enterprise catering to the
general public and for the purpose of making profits, the services would not
come within the exemption of the law. This is true even though the profits
would go to and be used for the purpose for which the exempt organization
was formed. A church or convention of churches may operate an unrelated
business or activity and still not be brought within coverage of the act

by so doing.

Generally speaking, in the administration of the provision after January 1,
1962, relating to services performed in the employ of religious, charitable,
and other type organizations named in Section 96-8 (6) g 8, it is felt that
the only additional coverage which will result from the change will be the

bringing in of any "feeder organizations" which may be operating in North
Carolina.

IV. Fraternal Benefit Societies, Orders, or Associations

Prior to January 1, 1962, services performed by individuals in connection
with the collection of dues or premiums for a fraternal benefit society,
order, or association performed away from the home office, or its ritua-
listic service in commection with any such society, order, or association
were specifically exempted from the definition of employment under the
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provisions of Section 96-8 (6) g 11. In conformance with the amendments
of the Federal Unemployment Tax Act, this section of the North Carolina law
was amended to provide that these types of services are only exempted prior
to January 1, 1962; therefore, all such services performed on and after

January 1, 1962, are employment under the provisions of the Employment
Security Law.

V. Organizations Exempt from Income Tax under Section 501 (a) and
Section 521 of the Internal Revenue Code

Amendments to Section 96-8 (6) g were.passed which added to the section
certain paragraphs, the provisions of which exclude services in the employ
of certain organizations exempt from income tax under the provisions of
Section 501 (a) or Section 521 of the Internal Revenue Code if the remunera-
tion for such services amounts to less than $50 in any calendar quarter.

The organizations exempt from income tax under Section 501 (a) and Section
521 of the Internal Revenue Code are:

A. Farmers' Cooperatives - Such cooperatives are defined under the
income tax law as follows: The farmers! cooperatives exempt
from taxation to the extent provided in subsection (a) are
farmers', fruit growers', or like associations organized and
operated on a cooperative basis for the purpose of marketing
the products of members or other producers and turning back
to them the proceeds of sales, less the necessary marketing
expenses, on the basis of either the quantity or the value of
the products furnished by them, or for the purpose of purchasing
supplies and equipment to them at actual cost, plus necessary
expenses, (Section 521)

B. Corporations organized for the exclusive purpose of holding
title to property, collecting income therefrom, and turning
over the entire amount thereof, less expenses, to an organi-
zation which itself is exempt under this section.

C. Civic leagues or organizations not organized for profit but
operated exclusively for the promotion of social welfare, or
local associations of employees, the membership of which is
limited to the eaployees of a designated person or persons
in a particular municipality, and the net earnings of which
are devoted exclusively to charitable, educational, or
recreational purposes.

D. Labor, agricultural, or horticultural organizations

E. Business leagues, chambers of commerce, real-estate boards, or
boards of trade, not organized for profit and no part of the net
earnings of which inures to the benefit of any private share-
holder or individual.



Interpretation'169 -6 -

G.

I.

Clubs organized and opefated exclusively for pleasure,=recreatidn,
~ and other nonprofitable purposes, no part of the net earnigs of
"which inures to the benefit of any private shareholde:.

Fraternal beneficiary societies, orders, or associations--

1. operating under the lodge system or for the exclusive
benefit of the members of a fraternity itself opera-
ting under the lodge system, and '

2, providing for the payment of life, sick, accident, or
other benefits to the members of such society order,
or association or their dependents.

Voluntary employees' beneficiary associations providing for the
payment of life, sick, accident, or other benefits to the members
of such associations or their dependents, if--

1. no part of their net earnings inures (other than through
such payments) to the benefit of any private shareholder
or individual, and

2. 85 per cent or more of the income consists of amounts
collected from members and amounts contributed to the
association by the employer of the members for the sole
purpose of making such payments and meeting expenses.

Voluniary employees! beneficiary associations providing for the
payment of life, sick, accident, or other benefits to the members

"of such association or their dependents or their designated

beneficiaries,. if--

1. admission to membership in such association is limited
to individuals who are officers or employees of the
United States Government, and

2. no part of the net earnings of such association inures
(other than through such payment) to the benefit of any
private shareholder or individual.

Teachers' retirement fund associations of a purely local.
character, if--

1. no part of their net earnings inures (other than
through payment of retirement benefits) to the
benefit of any private shareholder or individual, and

2. the income consists solely of amounts received from
public taxation, amounts received from assessments on
the teaching salaries of members, and income in
respect of investments.
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K. Benevolent life insurance associations of a purely local character,
mutual ditch or irrigation companies, mutual or cooperative tele-
phone companies, or like organizations; but only if 85 per cent or
‘more of the income consists of amounts collected from members for
the sole purpose of meeting losses and expenses.

L. Cemetery companies owned and operated exclusively for the benefit
of their members or which are not operated for profit; and any
corporation chartered solely for burial purposes as a cemetery
corporation and not permitted by its charter to engage in any
business not necessarily incident to that purpose, no part of
the net earnings of which imures to the benefii of any private
shareholder or individual.

M. Credit unions without capital stock organized and operated for
mutual purposes and without profit; and corporations or associations
without capital stock organized before September 1, 1951, and
operated for mutual purposes and without profit for the purpose of

providing reserve funds for, and insurance of, shares or deposits
in--

1. domestic building and loan associations,

2. cooperative banks without capital stock organized and
operated for mutual purposes and without profit, or

3, mutual savings banks not having capital stock
represented by shares.

N. Mutual insurance companies or associations other than life or marine
(including interinsurers and reciprocal underwriters) if the gross
amount received during the taxable year from interest, dividends,

rents, and premiums (including deposits and assessments),does not
exceed $75,000.

It is important to keep in mind that services performed for the type of s
organizations hereinbefore listed are only excluded in any calendar guarter
if the remuneration for such services is less than $50. If the remuneration
for the services of the individual during any calendar guarter is $50 or
more, all the services of the individual are included in employment during
the quarter unless the organization is one which is specifically exempted

by some provision of our act.

VI. Exempt Services Performed by Students

The law now provides, as a result of the 1960 amendment to the Federal
Unemployment Tax Act, to which we conform, that services performed by a
student who is enrolled and regularly attending classes at a school, college,
or university are exempted if such student performs the services in the

employ of the school, college, or university at which he is regularly
attending classes.
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It may be that in some instances it will be difficult for us to interpret the
provisions of the income tax laws in order to administer the new provisions
of our statute which have been enacted., The above information probably does
not cover all situations brought -about by the changes in the law, and it
may become necessary later to furnish additional information concerning
these changes. If this is found to be advisable and necessary, further
steps will be taken to give any additional information which comes to our
attention'in this matter. In some instances we may have to ask the coopera-
tion of the federal Internal Revenue Bureau with respect to interpreting the
provisions relating to income taxes. We feel that we shall be able to get
the cooperation of this agency if we find it necessary.

Adopted as an official Interpretation of the Cdmmission on January 16, 1962.



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CARCLINA

Interpretation No. 172

TO: R. F. Martin, Director
FROM: W, D. Holoman, Chief Counsel

SUBJECT: Interpretation - General Statutes Chapter 59 - Partnerships

Mr., Pearce's memorandum to Mr, Pitman dated November 23, 1960 raised certain
questions with respect to partnerships. Chapter 59 is the chapter in the
General Statutes dealing with partnerships., The Uniform Partnership Act

is Section 59-31 through 59-8L.1.

Section 59-59 provides as follows: "The dissclution of a partnership is the
change in the relation of the partners caused by any partner ceasing to be
associated in the carrying on as distinguished from the winding up of the
business,” Section 59-60 provides as follows: "On dissolution the
partnership is not terminated, but continues until the winding up of
partnership affairs is completed.” Section 59-61 provides that: "Dis-
solution is caused: (L) By the death of any partner, unless the partnership
agreement provides otherwisej; i % x4

Section 59-63 provides, in effect, that except so far as may be necessary to
wind up partnership affairs or to complete transacticns begun but not then
finished, dissolution terminates all authority for any partner to act for the

partnership when the dissclution is by such act, bankruptecy, or death of a
partner, '

Section 59-66 prevides that the dissclution of the partnership does not of
itself discharge existirg liability of any partner. The individual property
cf a deceased partrer stall be liable for all obligaticns of the partnership
incurred while he w»as a partner but subject to the prior payment of his
separate debts,

Section 59-67 prewizes that, unless otherwise agreed, the partners who have
not wrongfully disscived the partrership or the legal representative of the
last surviving partrer has the right to wind up The partnership affairs,
provided, however, thrat any partner, his legal representative, cr his assignee,
upon cause shewn, rmay cbtain winding up by the court,

Section 59-7L deals with the 1liability of persons continuing the business in
certain cases, In effect, this section provides that when a new partner

is admitted into an existing partnership or when any partner retires and

assigns (or the representative of the deceased partner assigns) his rights

in partnership property to two or more cf the partners, or to one cr more of
the partners ard one cr more third persons, if the business is continued without
liguidation of the partnership affairs, creditors of the first or dissolved
partnership are also crediters of the partnership so centinuing the '
business, It is also provided in that section that when any partner



Interpretation No. 172

retires or dies and the business of the dissolved partnership is continued
with the consent of the retired partners or the representative of the
deceased partner, but without any assigmment of his right in the partnership
property, rights of creditors of the dissolved partnership and of the
creditors of the person or partnership continuing the business shall be as
if such assignment had been made,

Section 59-7L provides, in effect, that upon the death of any member of a
partnership, the surviving partner shall, within thirty days, execute
before the Clerk of Superior Court a bond with sufficient surety for the
faithful performance of his duties for the settlement of the partnership
affairs,

Section 59-76 provides, in effect, that when a member of any partnership
dies, the surviving partner, within sixty days after the death of the
‘deceased partner, together with the personal representative of the deceased,
shall make a complete inventory of the assets of the partnership, together
with a schedule of the debts and liabilities thereof, a copy of which shall
be retained by the surviving partner and a copy shall also be furnished to
the personal representative of the deceased partrer. There are provisions
also which provide for the inventory when the surviving partner fails to
make such inventory.

Section 59-78 provides, in effect, that every surviving partner, within
thirty days after the death of the deceased partner, shall notify all
persons having claims against the partnership which were in existence at
the time of the death of the deceased partner, to exhibit the same to the
surviving partner within twelve months from the date of the first publica-
tion of such notice,

There are certain provisions for the purchase by the surviving partner,
Then Section 59-82 provides that if the surviving partner does not purchase
the interest of the deceased, he shall within twelve months from the date
of the first publication of the notice to creditors file with the Clerk of
Superior Court an account stating his action as surviving partner and shall
come to a settlement with the executor or administrator of the deceased
partner,

In answer to Mr, Pearce's memcrandum, I will state that the partnership is
dissolved immediately upon the death of any partner. The surviving partner
then has twelve months within which to settle estate as outlined above. If,
by assignment or consent of the perscnal representative of the deceased
partner, the business is continued without liquidation of the partnership
affairs by the surviving partner or by a new partnership whereby the
surviving partner may take in an additional partner, then the creditors of
the first or dissolved partnership are also the creditors of the partnership
so continuing the business, Even if there is no assignment by the personal
representative of the deceased but with the consent of the personal
representative of the deceased for the surviving partner to continue the
business, the creditors of the perscn or partners continuing the business
shall be as if such assignment had been made,
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In respect to Mr. Pearce's memorandum, the surviving partner or partners
may continue the business without the consent of the personal representa-
tive of the deceased or without assigmment, but under such circumstances
only for the purpose of winding up the estate of the partnership. The
surviving partner or partners, when winding up the affairs of the partner-
ship, take possession of the partnership assets sclely for the purpose

of winding up the partnership, and title to the partnership property vests
at once in the surviving partner and not in the personal representative of
the deceased, Sherrod vs. Mayo, 156 N.C. 1Lk,

Section 59-66 (d) provides that the individual property of(a‘deceased
partner shall be liable for all obligations of the partnership incurred
while he was a partner, but subject to the prior payment of his separate
debts, ‘

In reference to the third paragraph of Mr. Pearce's memorandum, he is
correct that the heir of the deceased partner, who may by will inherit
the assets of the deceased partner, will not automatically become a
partner of the surviving partner or partners., The heir could become a
partner by buying into the new partnership and continuing on, but even
then that would not relieve the surviving partner or partners of the
responsibility of settling with the estate of the deceased partner,

Mr, Pearce is correct in his statement in the fourth paragraph of his
memorandum when he states that the administrator or administratrix cammot

be censidered in the place of the deceased partner as the title to all the
property vests into the surviving partner or partners and not in the personal
representative of the deceased,

In respect tc the fifth paragraph cof Mr. Pearce's memorandum where there is
a three-way partnership and one partner dies, upon the death of that one
partner the partnership is dissolved by Statute., If the surviving partners
continue tc operate that business only for the purpose of winding up the
affairs of the three-way partnership, no new number -shall be assigned; and
it -is not nesessary to transfer reserve accounts, and the surviving partners
retain the same rate only for the purpose of winding up the business, If,
however, there is an assignment by a personal representstive of the deceased
to the surviving partners and if no assignment but by consent, the personal
representative consents for the surviving partners to continume the business,
not for the purpose of winding up the affairs, then a new number should be
assigned ard the transfer of the reserve account may be made in the usual
manner, Either one of the surviving partners can sign as the transferring
emp_oyer and as the acquiring employer as the surviving partner or partners
by Statute is vested with the authority to wind up the business of the former
th-ee-way parinership,

In other words, if the surviving partner is merely winding up the affairs
of the partnership, no new number is necessary and he retains the rate of
the former partnership until the business of the partnership is ligquidated.
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FROM:

SUBJECT:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

Interpretation No. 17k

R. F. Martin, Director
R. B, Overton, Attorney

Interpretation - Decision Which Has Become Final May Be Amended to Correct
Clerical Errors or to Make the Decision Express the Intent of the Deputy

We have Mr. Branham's memorandum to you dated October 23, 1961, pertaining
to the correction of an apparent error in a decision (docket no, 2592-12),
It will be noted that in such decision the Claims Deputy found as a fact
that on September 10, 1960, the claimant voluntarily quit his job in order
to return to college, He further made a finding that the claimant had
finished college and is at this time (June 30, 1961) able and available for
work, It will also be noted that the Claims Deputy, under Conclusions,
concluded that:

"This claimant's separation from his last employment was voluntary
and without good cause attributable to the employer, Section 96-1L (1)
of the law."

Thereafter under the decision the Claims Deputy entered the following:

"No disqualification for reason of the claimant's separation,
from his last employment,"

Under the facts as found and the law as written, it is apparent that the
decision rendered by the Claims Deputy was inadvertently entered, as an
examination of his notes entered at the time of the hearing discloses that
it was his intention to disqualify the claimant for four weeks, June 20,
1561, through July 17, 1951, as such notations entered on the notice of
the hearing where the deputy made notes as the hearing progressed, Under
these facts it is clearly within the prerogative of the deputy to correct
his decision, even though the appeal period has expired,

In McIntosh's North Carolina Practice and Procedure it is stated:

" % % % A final judgment ends the proceeding as to the matter adjudicated
and is presumed to be correct, but where there are clerical errors, or

the judgment entered does not express correctly the action of the caurt,
it may be corrected to make the record speak the truth. It is the duty

of the court to see that the record correctly sets forth the action taken,
and this it may do without regard to the effect upon the rights of the
parties or of third persons. The correction of such errors is not
limited to the term of court, nor within a year, but may be done at any
time, upon motion, or the court may of its own motion make the corrections
when such defects appear, # x % " f
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Justice Cormor in the case of Ricaud v. Alderman, 132 N. C, (6L) used this
language:

"This motion is properly made, and is a direct attack upon the integrity
of the judgment. It is, in fact, a motion to correct the record so that
it may speak the truth. This power is inherent in every court, and its
exercise has been so frequently approved by this Court that it would
seem unnecessary to cite authorities to sustain it in this case., * % * oM

We also find in the case of Cureton v, Garrison, 111 N, C. (271), Justice
" Burwell in a case where the jury had answered an issue "no" and in which the

judge inadvertently entered judgment contrary to the issue as answered by
the jury, the Court said:

"We think that his Honor had power to make the record express truly

the ruling of the court and the action taken in the cause, and to

hear evidence for the purpose of ascertaining the facts, and if fully
satisfied that the rulings of the former judge were not correctly put
in writing, and that the record does not truly express his judgment on
account of some inadvertence--that he meant to adjudge that the plaintiffs
owned what they claimed, to wit, six-sevenths of the tract; and that, by
some clerical error, he was made to say that plaintiffs own the entire
tract--his Honor had power to so amend the judgment at Fall Temrm, 1890,
as to make it speak the truth., Brooks v. Stephens, 100 N. C., 297, and
cases there cited, We think, therefore, that there was error in holding
that the matter was res adjudicata, and we remand the cause, that the
record may be so amended as to make it truly express the judgment of

the court at Fall Term, 1890, if, upon investigation, it is found that

there was a mistake made in putting that judgment into writing and on
the record.”

We, therefore, are of the opinion that the Claims Deputy, upon his own motion,
should render a corrected decision in this case, setting forth the amount of
disqualification to be imposed by reason of the voluntary separation of the
claimant fram employment without good cause attributable to the employer, as
under the statutes it is mandatory that an individual who voluntarily
separates from employment without good cause attributable to his employer must
be disqualified for not less than four nor more than twelve weeks,

Adopted as an official Interpretation of the Commission on June 12, 1962,



TO:

FROM:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

Interpfetation No. 177

R. F. Martin, Director
W. D, Holoman, Chief Counsel

Interpretation of Section 96-8 (6) of the Employment Security Law of North
Carolina - Services Preformed Under Contract by One Employing Unit for
Another Employing Unit -

The question has been raised in respect to the proper interpretation to be
placed upon services being performed by the employees of one employing
unit under contract to furnish services to another employing unit.

Generally speaking, where one employing unit has an oral or written
contract, or an agreement with another employing unit whereby it will
furnish services to the second employing unit which are necessary to the
operations of the second employing unit, and under the contract or agree-
ment the first employing unit agrees to furnish such services and carries
the individuals who perform such services on its payroll, and retains the
right to direct and control those employees performing the services, such
employees should be considered in the employ of the first employing unit
which agreed to furnish such services,

This is a general statement and there will be shades of differences in
different cases which may arise and each case must stand on its own. It
is impossible to give a2 hard and fast rule in cases of this nature ,
because of the shades of differences which may arise, but what has been
said in the preceding paragraph may be used as a guide for our field
forces in making liability determinations, as well as determining who
shall pay contributions on the earnings of such individuals.

Adopted as an official Interpretation of the Commission on June 26, 1962.



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 184

T0s R. P, Martin, Director

FROM: R. B. Billings, Attorney

RE: Interpretation of Section 96-8 (6) g 7 of the Employment Security Law of
North Carolina - Employment of Stepson by Stepfather

The question has been raised as to whether a minor stepson in the employ of

kis stepfather is engaged in exempt employment under Section 96-8 (6) g 7.
This provision reads as follows:

"The term 'employment! shall not includes

"7T. Service performed by an individual in the employ of
his son, daughter, or spouse, and service performed
by a child under the age of twenty-one in the employ
of his father or mother;"

Should the statute be interpreted to mean that the exemption applies only in

those cases where a child under the age of 21 is employed by his natural
father or mother?

It has been ruled by the Attorney General that the exemption does not apply
to services performed by a father or mother employed by an administratrix
of a son's estate. In his ruling the Attorney General stated:

M % ¥ To my mind the statute intended to exempt this family
employment at lcng as the individuals were alive and in close
personal relaticnsnip with each other. It was not intended to
carry this exezption beyond the boundaries of death and over
into the fieid of a symbol or legal fiction such as a personal
representative who may or may nct be a relative., * * *" (Inter-
pretation No. :18)

In the present case the exempiicn is not carried over into a field of a
symboi or legal fiction. The administratrix or personal representative in
tze capacity as such has no family relatiornship upon which any exempt
serviges could be based. In the ruling referred to it was also pointed
out that under the law the legal representative of the deceased person
was a distinct employing unit. This was also true with respect to the

:1ing which was made concerning the case in which the father and mother
worked for a partnership composed of two sons. Here the partnership was
considered as a separate legal entity and a distinct employing unit., and
the exemption was held not to apply in such zase.
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The services exempted under the section referred to, Section 96-8 (6) g 7,

. are based upon and are excepted from employment because of the existence of
a family relationship between the employee and the individual employing him.
In construing the Federal Unemployment Tax Act concerning the same type of
exemption contained in the Act, the Bureau of Internal Revenue has held such
services to be exempt., We quote from the ruling of the Internal Revenue
Bureau as follows:

"Services performed by a foster parent in the employ of his or
her foster child; by a stepparent in the employ of his or her
stepchild, and by a child under the age cf 21 in the employ

of his or her foster parent or stepparent, are excepted."

S. S. T. 313 (CB 1938-2, 335).

The Bureau of Internal Revenue has limited the exemption, however; by a rul-
ing, E. M. T.436 (CB 1942-2, 209), with respect to a father's services for
the administratrix of his son's estate. Such services were held not exempt
from the tax provisions on the principle that, generally, any services by
employees after the employer's death are performed in the employ of the
employer's estate which is a new employing unit. It does not appear, there-
fore, that the opinion of the Attornmey General, Interpretation No. 118, is
in conflict with the ruling of the Internal Revenue Bureau insofar as a
father's services for the administratrix of his son's estate are concerned.

The basis of the exemption is that it is a family exemption and intended to
allow a parent, foster or otherwise, to engage the services of a child whom

he or she as a general rule supports, either voluntarily or by a legal obli-
gation, without the further obligation of paying unemployment compensation
contributions for any reimbursement that may be given for the services. This
is the view taken by the Montana agency with respect to that type of employment.

The Unemployment Compensation Division in the State of North Dakota in an
interpretative opinion relating to the same type of services stated the
following:

"The relationship of a minor stepchild to its stepfather is
not essentially different from a relationship of a child to
his normal parent. It can be safely assumed that in most
cases a stepfather provides support for his stepchild much
as he would for a natural child. Under the circumstances,
it is proper for him to utilize the services of such step-
child. Services performed by a minor stepchild for his
stepfather do nct constitute employment under the terms of
the statute.”
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It is our opinion that the services of a stepcbild performed for a
stepfather should not be considered as employment, and such services, in
our opinion, are exempt under Section 96-8 (6) g 7, and that such exemption

would also apply to services performed by an adopted child or foster child
in the employ of his stepfather or stepmother.

Adopted as an official Interpretation of the Commission on May 21, 1963.



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION KO. 187

TO: R. F. Martin, Director
FROM: R. B. Billings, Attorney

RE: Interpretation of General Statutes 59-1 to 59-30 Inclusive - Limited
Partnerships

We received a memorandum on January 28, 1964, in which it is requested that
we give an outline which would assist the field representatives in determining
whether a limited partnership exists in certain instances.

Under the provisions of General Statutes 59-1 through 59-30 and various sub-
sections thereunder is set forth the Uniform Limited Partnership Act. It
would be unduly burdensome and possibly confusing to attempt to €0 into every
subsection or phase of a limited partnership as set forth in the statutes.

We are, therefore, making reference only to certain of the more pertinent
provisions. :

A limited partnership is defined in the act as follows:

"A limited partnership is a partnership formed by two
or more persons under the provisions of 8 59-2, having
as members one or more general partners and one or more
- limited partners. The limited partners as such shall
not be bound by the obligations of the partnership."
(Gc So 59'1)

It can be seen, therefore, that one of the basic characteristics of the
limited partner is that he is not bound by the obligations of the partner-
ship and is liable only to the extent of the contributions which he makes
to the business. The act further provides that a limited partner's contri-
bution may be cash or other property, but not services. (G. S. 59-4)

G. S. 59-2 relates to the formation of a limited partnership and sets forth
the requirements necessary to be fulfilled in order that a limited partner-
ship be brought into existence. This section reads as follows:

"(a) Two or more persons desiring to form a limited
partnership shall

"(1) sSign and swear to a certificate which
shall state

2. The name of the partnership,

b. The character of the business,

c. The iocation of the principal
place of business,
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d. The name and place of residence of
each member; general and limited part-
ners being respectively designated,

e. The term for which the partnershlp is
to exist,

f. The amount of cash and a description of
and the agreed value of the other property
contributed by each llmited‘partner,

g. The additional contributions, if any, agreed
to be made by each limited partner and the
times at which or events on the happening
of which they shall be made,

h. The time, if agreed upon, when the contri-
bution of each limited partner is to be
returned,

i. The share of the profits or the other com-
pensation by way of income which each

- limited partner shall receive by reason of
"his contribution,

Jo The right, if given, of a limited partner
to substitute an assignee as contributor
in his place, and the terms and conditions
of the substitution,

k. The right, if given; of the partners to
admit additional limited partners,

1, The right, if given, of one or more of the
limited partners to priority over other
'1imi ted partners, as to contributions or
as to compensation by way of income, and
the nature of such priority,

- m. The right, if given, of the remaining
general partner or partners to contimue
the business on the death, retirement,
or insanity of a general partmer; and

n. The right, if given, of a limited partner
to demand and receive property other than
cash in return for his contribution.

"(2) File for record the certificate in the office of
the clerk of the superior court of the county where

the principal place of business is located according
to the statement in such certificate.

"(b) A limited partnership is formed if there has been substantial
compliance in good faith with the requirements of subsection

(a).n

The act also sets forth the rights of the limited partner. In this connection
the limited partner has the same rights as a general partner to (1) have the
partnership books kept at the principal place of business of the partnership
and at all times to inspect and copy any of them, (2) have on demand true

and full information of all things affecting the partnership and a formal
account of partnership affairs whenever circumstances render it just and
reasonable, and (3) have dissolution and winding up by decree of court.
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The limited partner shall also have the right to receive a share of the
profits or other compensation by way of income and to the return of his con-
tribution as provided under certain conditions. (G. S. 59-10)

The act further sets forth that a limited pertner's interest in the partnership
is personal property. (G. S. 59-18)

The law further provides that the surname of a limited partner shall not appear
in the partnership name unless it is also the surname of a general partner, or
that prior to the time when the limited partner became such, the busginess had
been carried on under a name in which his surname appeared. It is also pro-
vided that if a limited partner's name appears in a partnership name contrary
to the provisions of the act, he is liable as a general partner to the partner-
ship creditors who extend credit to the partnership without actual knowledge
that he is not a general partner. (G. S. 59-5)

It is well to call to the attention of the field representatives that one
significant characteristic of the limited partner is that he does not have any
right to manage, control, or bind the partnership. These functions are those
possessed by a general partner. If a limited partner is performin service-

for remuneration, he is in employment and is an employee.

There are other indicia relating to the creation of limited partnerships. It
is felt, however, that the above information may be of some benefit in deter-
mining whether a particular relationship is that of a limited partnership.
These are the types of cases which are very difficult in some instances to
determine. It is suggested, therefore, in all cases where there is any doubt
as to the existence of a limited partnership that the facts be assembled and
forwarded along with any written contracts to the central office. We than can
give the field representatives the benefit of our thinking as to whether there
is a limited partnership involved.

Adopted as an official Interpretation of the Commission on February 11, 1964,
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FROM:

RE:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 190

R. F. Martin, Director
Wo. Do Holoman, Chief Counsel

Interpretation of the Employment Security Law of North Carolina - Section
96-15 (b) (1), Redetermination of an Initial Monetary Determination

With respect to your request for an interpretation of Section 96-15 (b) (1)
of the Employment Security Law, it will be noted that it deals only with
initial or monetary determinations, and it does not deal with any other
kind of determinations; therefore, in answer to the first question, the
one-year statute of limitations imposed by Section 96-15 (o) (1) will
apply and no redetermination may be made after one year. This is because
such initial determination was a monetary determination as is contemplated
by such section. Irrespective of this section, and even though a year has
expired and no redetermination cam be made, and it is determined that we
have erroneously or improperly paid a claimant benefits to which he was
ndt entitled, we should not charge such to the employer's account as this
section deals only with initial determinations and not with the cha¥ging
provisions of the law. '

In answer to the second question, it appears that the one-year statute of
limitations imposed by Section 96-15 (b) (1) would apply to wages erromeously
credited to an individual's account as this would be a monetary or initial
determination contemplated by such sectioa.

In answer to the third question, the one-year statute of limitations will
likewise apply to a monetary determination of eligibility even though the
determination of benefit status was made as a result of a non-disclosure
or misrepresentation of a material fact as the determination referred to
is an initial or monetary determination.

The one-year statute of limitations contained in Section 96-15 (b) (1)
will not apply if it appears that a claimant willfully and knowingly

made a non-disclosure or misrepresentation of a material fact, as this
would constitute fraud. This one-year statute does not apply in cases
other than those involving an initial or monetary determination. ‘

Adopted as an official Interpretation of the Commission on December 1, 1964,



TO:,

FROM:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 205

R. Fuller Martin, Director
D. G. Ball, Chief Counsel

Interpretation of Section 96-15 (b) (2) of the Employment Security Law of North
Carolina and Sectioms 1-593 and 103-4 of the General Statutes - Effect of Legal
Holidays upon Appeal Period - Interpretation No. 161

We have received a request for an interpretation concerning the computation of time

in cases where an appeal is filed late and the last day of the appeal period is a
holiday. Reference in the memorandums which we have received has been made té Sections
103-4 and 103-5 of the General Statutes. Section 103-5 is not the provision appli-~
cable to computation of time with respect to the filing of appeals under the Employ-
ment Security Law. The question is raised primarily with respect to appeals before
the Claims Deputy, and for that reason we are referring to Section 96-15 (b) (2)
relating to such appeals. It is as follows:

" * * * Unless the claimant or any such interested party, within five
calendar days after such notification was mailed to his last known
address, files an appeal from such decision, such decision shall be
final and benefits shall be paid or denied in accordance therewith,
and for the purpose of this subsection the Commission shall be deemed
an interested party:  Provided, however, that on claims filed outside
of this state, the claimant or such interested party, shall have ten
calendar days from the date of mailing such notification to his last
known address in which to file notice of appeal., * * *n

It is to be noted that the time within which the appeal is to be made is provided in
the statute; therefore, in our opinion, General Statutes, Chapter I, Section 593, is
applicable in computing the time within which the appeal shall be filed. This section
reads as follows: -

"The time within which an act is to be done, as provided by law,
shall be computed by excluding the first and including the last

day. If the last day is Saturday, Sunday, or a legal holiday,
it must be excluded." (Underscoring ours.)

Applying this section to appeals from decisions of the Claims Deputy, it is apparent
that the day upon which the decision is mailed to the parties is to be excluded in
counting the number of days which have elapsed in the period allowed from the appeal
as set forth in the law. If the last day of the period falls on Saturday, Sunday,

or is a legal holiday, then it must also be excluded in the computation of the.time

as well as the first day. This means that an appeal filed on the next day following

a Saturday, Sunday, or a legal holiday would be within the time allowed by the statute,
provided the Saturday, Sunday, or legal holiday is the last day of the period provided
in the statute for filing the appeal.

No difficulty is involved when the last day of the period for filing appeals falls on
Saturday or Sunday. There is, however, some difficulty in determining when to permit
the filing on the day following a legal holiday for the reason that there is some
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confusion as to what is meant by a legal holiday. In our opinion the statute in
Section 103-4 specifically sets forth those days which are to be considered legal
holidays in this state, and we are of the opinion that these are the days which are
to be considered as legal holidays in applying Section 1-593 which has been quoted
hereinbefore. Under Section 103-4 it is provided as follows:

" (a) The following are declared to be legal public holidays:

(1) New Year's Day, January 1

(2) Robert E. Lee's birthday, January 19

(3) Washington's birthday, the third Monday in February

(4) Anniversary of signing of Halifax Resolves, April 12

(5) Confederate Memorial Day, May 10 (supplied -- See proviso
following (15).)

(6) Anniversary of Mecklenburg Declaration of Independence, May 20

(7) Memorial Day, the last Monday in May (supplied--See proviso
following (15).)

(8) Easter Monday (supplled-—See proviso following (15).)

(9) Independence Day, July &4

(10) Labor Day, first Monday in September

(11) Columbus Day, the second Monday in October

(12) Veterans Day, the fourth Monday in October

(13) Tuesday after the first Monday in November in years in

which-a general election is held.
(14) Thanksgiving Day, the fourth Thursday in November
(15) Christmas Day, December 25

"Provided that Easter Monday‘and Memorial Day, the last Monday in May, shall
be a holiday for all state and national banks only.

"(b) Whenever any public holiday shall fall upon Sunday, the Honday following
shall be a public holiday."

It is our opinion, therefore, that we should consider any appeals as having been made
within the time permitted by the statute if such appeals are made on the day following
any of the above-specified days when any of such days is the last day of the period
allowed for the filing of the appeal. If the last day within which the appeal is to
be made falls on a Saturday, it follows that the next day, Sunday, is also excluded
from the computation and that if the appeal is postmarked on the following Monday, it
would be within the time permitted by the statute. If the particular Monday is a
legal holiday, the appeal, if postmarked on Tuesday, would be within the time per-
mitted by the statute. As to Easter Monday and Memorial Day, the last Monday in May,
however, these days shall be considered as legal holidays only in those cases in
which state and national banks are involved in the filing of late appeals since the

statute specifically provides that as to these particular days they shall be holldays
only for all state and national banks.

Adopted as an official Interpretation of the Commission onr February 2, 1971.

Cancels and replaces Interpretation No. 161, adopted July 12, 1960.



TQO:

FROM:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 207

R. Fuller Martin, Director
D. G. Ball, Chief Counsel

Interpretation of the Employment Security Law of North Carolina

(1) Section 96-13 (3), Commission-Approved Training, and (2) Section

96-18 (f), Larceny and Embezzlement

The 1971 amendments provide that they shall be in full force and effect

upon ratification. The laws were ratified on June 25, 1971. Thus this

is the effective date of such laws.

In our opinion, any individual now attending a training program or voca-

tional school which has been approved by the Commission and who heretofore

has been held unavailable for work where he was receiving a training allow-
ance is eligible for benefits as of June 25, 1971, under section 96-13 (3)
(1971 amendment), nothing else appearing. However, any unemployment insurance
benefits payable would be reduced by the amount of any suchktfaining allowance.

The deletion of the penalty under section 96-18 (f) (also effective Jume 25,
1971) has the effect or is in the nature of a remedial statute and has a
retroactive connotation. Therefore, we are of the opinion that acts of
larceny or embezzlement committed prior to the effective date of the
amendment do not create an issue after the effective date of the amendment.

I have conferred with Mr. Ralph Moody, Deputy Attorney General, about

these matters; and as a result of the conference, I have reached the
conclusions set out above.

Adopted as an official Interpretation by the Commission on July 27, 1971.



FROM:

RE:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 220

R. Fuller Martin, Director
D. G. Ball, Chief Counsel

Interpretation of Sections 96-8 (5) k., and 96-8 (6) g. 17. of the
Employment Security l.aw of North Carolina - Orphanages

Inquiry has been made as to whether an orphanage supported and operated
by a religious dernomination would be exempt from coverage under the
Employment Security Law under the 1971 amendments.

Information as to whether such orphanage was exempt from income tax
under Section 501 (a) of the Internal Revenue Code of 1954 was not
available. ‘ :

Subparagraph (i) of Section 96-8 (6) g. 17. provides that the term
“employment'" shall not include:

"17. TFor the purposes of paragraphs j and k (of subdivision
(5) of this section), the term 'employment' does not apply

to services performed (i) in the employ of a church or
convention or association of churches, or an organization
which is operated priparily for religious purposes and which
is operated, supervised, controlled, or principally supported
by a church or convention or association of churches;"

"Subparagraph (i) . --4s used in this subparagraph, the word
'church' is used in its limited sense and is synonymous with
an individual ‘house of worship' maintained by a particular
congregation. 'Convention' and 'association' refer to formal
and informal groups of churches, clergy or laymen, whether

of a continuing nature or meeting periodically, whose purpose
is primarily concerned with religious and denominational
matters of the group or groups represented. Any service by
an individual for a churchk, convention or association of
churches is excluded from coverage. IHowever, the exclusion
does not apply to service performed for an organization '
which may be religious in orientation unless it is operated
primarily for religious purposes 2nd is operated, supervised,
controlled or principally supported by a church (or con-
vention or association of churches). Thus, the service of the
janitor of a church is excluded, but the service of a janitor
for a separately incorporated college, although it may be
church related, is covered. Service for a college devoted
primarily to the preparation of students for the ministry is
exempt, as is service for a novitiate or a house of study
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training candidates to become members of religious orders.

On the other hand, a church related (separately incorporated)
charitable organization (such as an orphanage or a home for
the aged) is not considered under this subparagraph, to be
operated primarily for religious purposes.'

(Reference - Draft Legislation, Public Law 91-373, H. R.
14705, Explanatory Commentary, U. S. Department of Labor,
Manpower Administration, Unemployment Insurance Service,

page 27) :

Thus, it can readily be seen that the orphanage would not be exempt from
coverage under the Employment Security Law effective January 1, 1972,

in that it is not considered to be operated primarily for religious
purposes.

If an orphanage can meet the test as set out in G. S. 96-8 (5) k., then it
would be covered if it had as many as four or more individuals in employ-
ment for 20 weeks or more in a calendar year. Otherwise, G. S. 96-8 (5)

a. would apply making coverage if the employing unit had one or more for 20
weeks, etc. (See Interpretation No. 208.)

Adopted as an official Interpretation of the Commission on November 16, 1971.



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 221

TO: R. Fuller Martin, Director
FROM: D. G. Ball, Chief Counsel
RE: Interpretation of Sections 96-8 (5) k, 96-8 (5) a., and 96-8 (6) g. 17. (iv

of the Employment Security Law of North Carolina - Vocational Workshop -
Rehabilitation Facility

X Corporation, a charitable organization, operates a vocational
workshop for the purpose of carrying on a program of rehabilitation
for handicapped workers. The corporation provides such individuals
with remunerative employment. The corporation has a staff of eleven
individuals who operate or administer the rehabilitation program.

It appears that the Federal, city, and county governments make funds
available to the corporation for its operation besides the money
‘received from sales and contract work.

It is not shown whether the nonprofit corporation is exempt from
income tax under Section 501 (a) of the Internal Revenue Code of
1954, However, it appears that this type of operation would be
exempt from Federal income tax. If so, liability would be estab-
lished under G. S. 96-8 (5) k. If not, liability would attach
under G. S. 96-2 (5) a., because the corporation has eleven regular
employees on which contributions must be paid.

The services performed by the handicapped employees are exempt
under G. S. 96-8 (6) g. 17. (iv).

Adopted as an official Interpretation of the Commission on November 23, 197)



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

- INTERPRETATION NO. 231

sy

. TO: R. F. Martin, Director

FROM: D. G. Ball, Chief Counsel
: Interpretation of the Employment Security Law of North Carolina - Nonprofit
Organizations: (1) Sections 96-8 (5) a, 96-8 (5) k, and 96-11 (c) (1) -
. Employer ‘and ’ - .
(2) Section 96-9 (d) = Method of Financing

1. Question: Can a nonprofit organization held liable under 96-8 (5) a
elect to make payments by way of reimbursement in lieu of contributions? -

Answer: No. G. S. 96-9 (d) provides that for the purposes of this paragraph
a nonprofit organization is an organization described in Section 501 (c¢) (3)
of the Internal Revenue Code of 1954 (sSee' Interpretation 208 for detailed
explanation as to coverage). If the nonprofit organization meets the test
and is covered under G. S. 96-8 (5) k, then under G. S. 96-9 (d) (1) b, it
may elect to make payments by way of reimbursement in lieu of contributions.

If a "nonprofit organization" does not meet the test for coverage under G. S.
96-8 (5) k, then it becomes an "ordinary" employing unit and, under G. S.

96-8 (5) a, has no election and must pay contributions. We are assuming, of
course, that the employing unit had within the current or preceding calendar
Year one or more employees in 20 different calendar weeks or more or had in
any calendar quarter in either the current or preceding calendar year paid for
services in employment wages of $1,500 or more.

2. Question: Can a nonprofit organization failing to meet the conditions

of 96-8 (5) k be held liable under 96-8 (5) a?
Answer: Yes. (See Interpretation No. 208 and answer to No. 1 above.)

3. Question: Can a nonprofit organization which meets the conditions of 96-8
(5) k, but does not have as many as 4 or more individuals in employment in 20
calendar weeks or more voluntarily elect coverage under G. S. 96-11 (c¢) (1)?

Answer: Yes. A nonprofit organization meeting the conditions of G. S. 96-8
5) k, but not having as many as 4 or more employees in 20 different weeks in
the current or preceding calendar year, may elect coverage under G. S. 96-11
(¢) (1) with written approval of such election by the Commission.

It should be noted that under G. S. 96-11 (c) (3) any political subdivision
of the state operating a hospital or institution of higher education may
elect coverage under the Act without having to have the approval of the
Commission. If election is made, the statute requires payments in lieu of
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contributions. It should also be noted that all such hospitals or insti-
tutions of higher education owned and operated by the political subdivision
(city or county) of the state must be covered. For example, a city operating
two or more hospitals cannot voluntarily elect to cover just one of its
hospitals.

4, Question: Can an employer voluntarily liable under No. 3 above elect
to make payments by way of reimbu:sement?

Answer: No. G. S. 96-11 (c) (1) provides that any employing unit not
otherwise subject to the Employment Security Law may elect coverage with

the consent of the Commission, and such employing unit becomes an employer
subject thereto to the same extent as all other employers. We are of the
opinion that this means that the employing unit must pay the contributions
at the standard rate in the same manner as "all other employers." Therefore,
under this circumstance, there is no choice.

Adopted as an official Interpretation of the Commission on December 21, 1971.



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 232

R. F. Martin, Director

)
S
LX)

FROM: D. G. Ball, Chief Counsel

RE: Interpretation of Sections 96-8 (5) k and 96-8 (6) g 17 (v) of
the Employment Security Law of North Carolina - Nonprofit Organi-
zation and Exempt Employment

X Corporation is a nonprofit organization as set out in Sectionm

501 (c) (3) and exempt from income tax under the Internal Revenue
Code of 1954 (501 (a)). The purpose is to maintain a work-training
prezram for school dropouts, age range 16 to 17. The corporation
is funded by the U. S. Department of Labor and started operations
in Karch, 1966. It appears that there are five staff members em-
ployed by the corporation to operate or administer the program.

We are of the opinion that the corporation will be subject to the
act under G. S. 96-8 (5) k, effective January 1, 1972, if it had
four or more employees (administrative staff) in twenty weeks or
more in 1971. The individuals being served who receive remunera-
tion for their services in the work-training program are exempt
under G. S. 96-8 (6) g 17 (v).

Adopted as an official Interpretation of the Commission on
December 28, 1971,



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
BALEIGH, NORTH CAROLINA

_ INTERPRETATION NO. 237
R. FULLER MARTIN, DIRECTOR
D, G. Ball, Chief Counsel

Interpretation of Sectioms 96-11 (¢) (1) and 96-10 (i) of the Employment.
Security Law of North Carolina - Request -by Employer X Held Liable under
the Federal Unemployment Tax Act for Eight Years That He Be Allowed to
Volunteer Coverage under the Employment Security Law for All Eight Years in
Order to Get Tax Credit Beyond the Five-Year Statute of Limitations

Employer X has had four employees for 20 weeks or more in each year since 196k.
It was first "discovered" in 1972 that he was liable. Under the Federal Unem-
ployment Tax Act, the Internal Revenue Service is going back eight years, 1964
through 1971. X had no employees whose services did not constitute employment
as defined by the act. . X desires to pay the Commission the tax for the years
1964 through 1971 so that he can get credit from the Internal Revemue Service
for all eight years. To do this, it is his desire to volunteer coverage for

the years 1964, 1965, 1966.

We are constrained to say that employer X camnot volunteer coverage- under G.- S.

‘96-11 (c¢) (1) because this statute provides in part that any employing unit not

otherwise mcht to this chapter may elect coverage. Since the employer was

"otherwise subject to this chapter," he cannot make a voluntary election. There-
fore, Regulation 1.213 relative to voluntary elector would not be applicable
with respect to an effective date.

By way of observation, G. S. 96-10 (i) is a 5-year statute of limitations with
respect to the collection of unpaid contributions or establishment of liability.
This section provides that no suit or proceeding for the purpose of establishing
liability may be begun with respect to any period occurring more than five years
prior to the first day of January of the year in which such suit or proceeding
is instituted, in the absence of fraud.

The statute further provides that a proceeding shall have been instituted or
begun upon the date of issuance of an order by the Chairman or upon the date that
notice and demand for payment is mailed. In interpreting a statute, we look to

~the intent of the Legislature. We think that the intent was to bar the Commission

from any action toward establishing liability or collecting contributions after
five years as the case may be.

When employer X has been liable for eight years, if such fact had not been brought
to light, it is our thinking that we should not go beyond the S-year limit with
respect to establishing liability or for collecting contributions.

We do not think that X could volunteer coverage and pay the tax for the three
years prior to the 5-year limit and have such tax applied for the purpose of
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getting tax credit under the Federal Unemployment Tax Act. However, it
could make a voluntary contribution under G. S. 969 (5) (2) g, but such
contribution could not be designated as payment for any particular period.

Adopted as an official Interpretation of the Commission on
February 15, 1972.

Cancels and replaces Interpretation No. 236, adopted January 25, 1972.



TO:

FROM:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 239

R. Fuller Martin, Director
D. G. Ball, Chief Counsel

Interpretation of Section 96-10 (b) (1) of the Employment Security law of North
Carolina - Collection of Contributions Where Employer Does Not Protest or
Request a Hearing Within Apt Time

As a result of an investigation by a Field Representative, we administratively
held X liable. We notified him by letter on December 20, 1971, that he was
liable effective January 1, 1969. On December 31, 1971, we issued a Notice and
Demand for Payment of contributions due for 1969 and 1970, which was received by
X on January 3, 1972. Expiration date was January 10, 1972. On February 2,
1972, we received a letter from X protesting the tax assessment and requesting
a hearing. '

Form NCUI 649, Notice and Demand for Payment, sets out that unless a protest in
writing or request for hearing is made within 10 days, the assessment shall become
final and the Commission will docket a certificate in the office of the Clerk of
Superior Court in the county in which X carries on business operations. Not
having heard from the employer, we did docket a judgment on January 13, 1972.

" G. S. 96-10 (b) (1) provides in part that if any contribution imposed by this

chapter, or any portion thereof, and/or penalties duly provided for the non-
payment thereof, shall not be paid within 30 days after the same become due and
payable, and after due notice and reasonable opportunity for hearing, the Commis-
sion, under the hand of its chairman, may certify the same to the clerk of the
superior court of the county in which the delinquent resides or has property,

and additional copies of said certificate for each county in which the Commission
has reason to believe such delinquent has property located. Such certificate
and/or copies thereof so forwarded to the clerk of the superior court shall imme-
diately be docketed and indexed on the cross index of judgments, and from the date
of such docketing shall constitute a preferred lien upon any property which said
delinquent may own in said county, with the same force and effect as a judgment
rendered by the superior court.

Contributions in this case were first due and payable on July 31, 1969. The
employer was given notice that he could protest the tax assessment and have a
hearing to determine his status. Upon his failure we docketed a judgment

covering 1969 and 1970 based upon an administrative determination which was not’
protested in apt time. The certificate so docketed by statute has the same force
and effect as a judgment rendered by the Superior Court. Because of the procedure
in cases of this nature as set out in the statute, this matter has become final
as to the status of the employer during 1969 and 1970.
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The employer feels that one of the persons administratively determined by the
Commission to be an employee is actually an independent contractor and should
not be considered; therefore, he desires a hearing to determine his status.
Since the certificate or judgment covers the employer's operations for 1969

-and 1970 only, there is a possibility that the status of the individual in
question has changed since that time.

When we get a case of this kind in the future, it is suggested that we inform
the employer that the matter is final with respect to the years or periods
covered by the judgment, but that we will afford him an opportunity for a
hearing on future periods or years if he will make his wishes known.

Adopted as an official Interpretation of the Commission on February 22, 1972.



FROM:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

INTERPRETATION NO. 248

R. Fuller Martin, Director
Garland D. Crenshaw, Attorney

(ILA) International Longshoremen Association, Guaranteed Annual
Income Plan (GAI) - South Atlantic Labor Contract

As part of a labor contract negotiated between the ILA Union and
the stevedoring companies within the South Atlantic ILA region, a
plan has been devised wherein eligible workers will be guaranteed
1,000 hours work annually (or 1,000 hours of pay if work is not
available) beginning February 1, 1973. An eligible member is
defined as one who worked as much as 700 hours during the preceding
contract year. The minimum hourly pay involved is $5.55 per hour
(as of February 1973). The plan is called a Guaranteed Annual
Income Plan. Each eligible member would be entitled to a maximum of
$5,550 annually which figures out to approximately $106 per week.
Certain benefits, including unemployment insurance, are deducted
from the amounts to which the eligible members would otherwise be
entitled. Also, the "guaranteed" amount can be further reduced
under certain prescribed circumstances; for example, failing to
report to work when work is available. There are, I believe,

about six other such factors. This plan obviously is not a
supplemental unemployment benefit plan inasmuch as eligibility

for state unemployment insurance benefits is not a condition
precedent to the members' entitlement to GAI payments.

The Plan is financed as follows: The stevedoring (shipping)
companies are assessed contributions based upon tonnage and type

of cargo moved, which contributions are paid over into a trust fund
jointly administered by a number of trustees, -half of whom represent
the companies, half of whom represert the union. The GAI payments
are, of course, paid from this trust fund to the eligible members.

' As stated heretofore, the plan guarantees 1,000 hours of work

(or pay) annually to each eligible member, which breaks down to

250 hours per quarter. The eligible member, upon application, may
receive payment of up to 75% of the guaranteed amount at the close

of each calendar guarter (or a reasonable time thereafter). The

Plan contains a reimbursement provision in case of an overpayment

to a member. Final settlement is made at the -end of the contract year.
In actual practice then, the member receives a GAIl payment only four
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times a year at the most.

In a memo of February 27, 1973, it was requested that I obtain
an IRS ruling on the '"Plan." IRS could not, of course, under
the law oblige us. They did, however, send us a copy of
Revenue Ruling 73-22 as the same appears in Internal Revenue
Bulletin 1973-2, page 15. 1In that case, somewhat similar to
the plan in question here, the IRS ruled that the guaranteed

. annual wage plan in question was not a supplemental unemploy-
ment compensation plan as described in Revenue Ruling 56-249,
and Revenue Ruling 60-330; that accordingly, GAI payments made
to eligible members were held to be "wages'" for purposes of
FICA, FUTA, and income tax.

It should be pointed out that in Revenue Ruling 73-22, the GAI
Plan was administered by an association of employers. In our
case, the plan is administered jointly by equal numbers of
trustees representing both the union and the shipping companies.
I do not believe that the distinction is significant, however,
because the basic purpose of the plan in each case is to pro-
vide the employees with a guaranteed annual income. The IRS so
stated in Revenue Ruling 73-22.

The following specific questions have been posed:

1. Would payments by employers into the trust fund for payments
under the plan be taxable?

I concur with the conclusions that the payments into the
fund by the employers are not taxable. It is my opinion
that payments from the fund to the employees are taxable

as "wages." As stated in the IRS rulings, it matters not
that the payments are disbursed by an association of employers
rather than individual employers. That the employers have
chosen the device of a trust fund administered by trustees
representing both themselves and the union.to honor the
provisions of the labor contract seems not significant. The
basic purpocse remains thet of providing a guaranteed annual
income to its emvnloyees.

2. Under the plan, would longshoremen be eligible for unemploy-
ment insurance benefits since it is my understanding they
must report daily and be azvailable for longshore work continuously?

"It is my understanding that they must shape up in the morning
Just prior to working hours and again after the lunch hour. I
do not know whethcr the "continuous availability" refers to the
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making of the twice-daily ''shapes' or whether they are required
to stand around the docks all day. In either event, it seems

to me that if checking in, or making the '"shape', prevents his
being available to take other work in the area at the time when
such workday normally begins, he could not be considered
"available for work." However, such would be a finding of fact
to be resolved in each case. Certainly, if he is required to
stand around the docks all day, he could not be considered
"available." It is my understanding that in hearings before

the Claims Deputy, some of these individuals have testified that
they have to be at "shape" for somewhere between one and two hours

each morning.

3. Can we provide New York Shipping Association with the amount -
of unemployment insurance benefits paid so such benefits may
be deducted from payments under the plan?

The Chairman has previously ruled that we cannot supply such
information; the ruling was based not only on the '"nondisclosure'
provisions of our Law but also because such would not have been
administratively feasible or desirable.

Adopted as an Official Interpreation of the Commission on May 1, 1973.



EMPLOYMENT SECURITY COMMISSION CF NORTH CAROLINA
RAIETGH, NORTH CAROLINA

INTERPRETATION NO. 251

John R. Branham, Assistant Director (UI)
Garland D. Crenshaw,:Attorney

Interpretation of Section 96-8 (13) b of the Employment Security Law
of North Carolina - Annuity Plan

"Wages" shall not include any payment made to, or on behalf of,
an employee or his beneficiary from or to a trust which quali-
fies under the conditions set forth in section 401 (a) (1) and
(2) of the Internal Revenue Code of 1954 or under or to an
annuity plan which at the time of such payment meets the re-
quirements of section 401 (a) (3), (4), (5), and (6) of such
code and exempt from tax under section 501 (a) of such code

at the time of such payment, unless such payment is made to

an employee of the trust as remuneration for services ren-
dered as such employee and not as beneficiary of the trust."

We received a letter from Employer "A," dated September 28, 1973, raising
several questions relating to the meaning of the subject subsection of
the Law.

The writer states that an employer has several classes of workers who
have payments deducted from their wages and paid into a section 401 (a)
annuity fund, said fund being exempt from income taxes under section
501 (a) of the Internal Revenue Code.

The writer asks if the payments deducted from the workers' wages and paid
into the annuity fund as aforesaid are excluded from the definition of
"wages'" under the provisions of G. S. 96-8 (13) b for the purposes of
the North Carolina Employment Security Law. I have concluded that the
rayments made by the workers camnnot be excluded from the definition of
"wages," that each worker's full wages are taxable up to the $4200
limitation.

G. S. 96-8 (13) b contemplates that the "payments" to be excludable from
"wages" be made by the employer (not an employee) into a trust or an annuity
for the benefit of his employees; also that such payments from such an annu-
ity or qualified trust made to an employee shall not be considered "wages"
to the beneficiary. The reference in the subsection to a 501 (a) exemption
refers to the income tax status of the trust or annuity fund itself, not to
the workers' employer's status. For the purposes of G. S. 96-8 (13) b, it
would not matter whether the employer was a 501 (c) (3) organization.

The purpose of the General Assembly in enacting G. S. 96-8 (13) b was to
bring our state law into conformity with the FUTA.
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Section 401 (a) of the Internal Revenue Code of 1954, as amended, (26 USCA 401)
describes the requirements for qualified pension, profit-sharing, and stock

bonus plans (trusts and annuities). In McClintock-Trunkey Co. v. C. I. R.,

217 F. 2d 329, the federal court said that the purpose of this section, estab-
"lishing requirements to qualify for exemption of contributions of employer to
employees' trust or amnuity plan, is to insure that profit-sharing plans, etc.,

be operated for welfare of employees in general. There appears to be no difference
between payment to 2 qualified trust described in section 401 (a) and a plan
described in section 403 (a).

The cross references of section 401, "Payments under section not wages for
purposes of--Federal Unemployment Tax Act, see section 3306(b)(5) of this title."

Section 3306(b)(5) reads as follows:

"Wages--For purposes of this chapter, the term'wages' means all
remuneration for employment, including the cash value of all
remuneration paid in any medium other than cash; except that
such term shall not include--

"(5) any payment made to, or on behalf of, an employee or his
beneficiary--

(4) from or to a trust described in section 401 (a) which is
exempt from tax under section 501 (a) at the time of such pay-
ment unless such payment is made to an employee of the trust
as remuneration for services rendered as such employee and
not as a beneficiary of the trust, or

(B) under or to an annuity plan which, at the time of such
payment, is a plan described in section 403 (a), or * * *."

Section 403 relates to taxation of employee annuities generally. In my opinion
this provides that amounts contributed by a 501(c)(3) employer to a qualified
annuity contract for its employees shall be excluded from the gross income of
the employee for the taxable year with certain provisions and qualificatiomns.
However, in construing this section, the Court said in the case of ILiewellyn v.
C. I. R., 295 F. 2d 649, that: ‘

"Provisions of this section dealing with taxation of employee
annuities do nct apply to amounts paid by employer out of
employee's compensation, at employee's direction."

The citation above fully answers the questions raised. Since the employer
contributed nothing to the employee's annuity, the employer is not entitled
to exclude any amount from the wages of his employees and their total wages
must be reflected on Form NCUI 625.

Adopted as an official Interpretation of the Commission on March 5, 1974.
Cancels and replaces Interpretation No. 250, adopted October 20, 1973.



TO:

FROM:

SUBJECT:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
INTERPRETATION NO. 252

Employment Security Commission

T. S. Whitaker, Acting Chief Counsel

Interpretations

I have examined all of the interpretations of the Commission and the

following interpretations are recommended for retention. All other
interpretations should be rescinded.

3 98 : 146 190
17 101 153 205
18 108 158 . 207
27 113 163 220
33 114 165 221
46 118 167 231
48 119 168 232
49 121 163 237
55 ' 122 & Supp. 172 239
69 124 173 248
79 131 174 251
87 139 177

88 144 184

92 & Supp. 145 & Supp. 187

It is further recommended that the current practice concerning
request for interpretations continue. Any member of the Commission
or department head desiring a written interpretation of the
Employment Security Commission may make a written request for such.

Interpretations issued by the Chief Counsel on behalf of the
Commission will continue to be considered as a written
interpretation or legal opinion of the Commission and shall be
continued to be considered as a precedent in all issues considered
in the written interpretation. Copies of all interpretations should
again be made available for our employees and to the public.

I also recommend that the Statements of Policy be rescinded.

Adopted as an official interpretation by the Commission
on December 1, 1981.



FROM:

SUJBECT:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA

INTERPRETATION NO. 253
Employment Security Commission
T. S. Whitaker, Chief Counsel

Total and Partial Unemployment

We have received inquiries recently on behalf of employers who have
elected payments in lieu of contributions pursuant to G.S. 96-9(d).
The question raised is whether such a "reimbursement” employer
should be charged, and the claimant paid benefits, when the claimant
had full-time work with another employer and part-time work with the
"reimbursement"™ employer, and was then laid off from the full-time
work with the part-time work unchanged. Since G.S. 96-9(c) (2)b.
does not apply to "reimbursement” employers, the "reimbursement”
employer will be charged its pro rata share (based on the wages paid
in the base period) of the benefits paid even though it is still
providing the amount of work it has always provided. The inquiries
urge the Commission to consider the total hours worked for both
employers in determining whether the claimant worked less than the
equivalent of "three customarily scheduled full-time days" in an
attempt to render the claimant not unemployed.

The phrases "in the establishment, plant, or industry in which he
has payroll attachment...” or "in which he is employed...,”

G.S. 95-8(10)a.l., b.2., immediately follow the 60 percent formula.
These phrases, in our opinion, make it clear that the Commission
cannot, the way the law is written, consider the total hours for
both employers, but must consider the 60 percent formula with
reference to the full-time employer, the employer from whom the lack
of work originated and with whom the claimant has payroll attachment
or is employed. 1In other words in the example given, the 60 percent
formula applies only to the full-time employer in determining
whether there is unemployment, and the earnings from both are
considered only for purposes in determining the ineligible amount.
Although in this type of situation the "reimbursement" employer is
treated differently than a taxpaying employer, such different
treatment is the effect of the election the "reimbursement" employer
has made, which in most other cases is much more favorable treatment.

Adopted as an official interpretation by the Commission on
FPebruary 23, 1982.
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TO:
FROM:

SUBJECT :

Mﬁﬁaﬂcg

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA
INTERPRETATION NO. 254

DATE: May 17, 1983

Glenn R. Jernigan, Chairman

-T.. 8. Whitaker, Chief Counsel

Disclosure of Information

Interpretation of Sectionms 96-4(g)(1l), 96-10(b)(2), 96-15(j),
96-18(a), 96-23, of the Employment Security Law, Section 126-22
through 126-29 of the Privacy Act of State Employee Personnel

Records, and 5 USC 552(a), 26 USC 3304(16)(a), 42 USC 503(e), and
42 USC 503(d). ,

One of the major functions of the Employment Security Commission of
North Carolina is that of fact-finding and assembling all kinds of
information necessary to the effective operation of the Commission
and to the fulfillment of the aims and purposes for which the
Commission was created. Thus, in an Agency erected to administer
the'Employment Security Law of North Carolina, the assemblage of
information from employers and employees is perhaps one of its most
important functions. It must obtain the wage record and employment
history of the individual. This requires the individual to divulge
many personal facts about himself. In the same manner employers
are required to provide information about their operations and

payrolls and financial structure. This information also is of a

personal nature. The problem created by this necessity of
assembling information is obvious: Under what circumstances could
or should any or all of this information be divulged? Because an

‘increasing number of requests for information are being served on
. the Commission, and because of the lack of a uniform policy for
~responding to such requests, established herein are the policies of

the Employment Security Commission governing the disclosure of
information and the procedures for carrying out such policies.

I. It is the Policy of the Employment Security Commission of North

Carolina to. permit disclosure of information from the files and
records of the Employment Security Commission of North Carolina:

A. To individual applicants and émployers_fo the extent
‘ necessary for the efficient performance of recruitment,

placement, employment counseling, and other agency
functions.

B. To any properly identified claimant for benefits or
-payments under a state, territorial, or federal
unemployment compensation or readjustment allowance law, or
to his duly authorized representative, information which
directly



1I.

concerns t. . claimant and is reasonably necessary for the
proper presentation of his claim.

C. To any officer or employee (including law enforcement
offices) of any agency of the federal government or of a
state or territorial government, lawfully charged with the
administration of a federal, state, or territorial law, but
only for purposes reasonably necessary for the proper
administration of such law and only after receiving a
written request for information.

D. To applicants, employers, and the public, general
information concerning employment opportunities, employment
levels and trends, and labor supply and demand, provided
such release or publication does not include information
identifiable to individual applicants, employers, or
employing establishments.

Information Covered by the Policy.

The policies governing disclosure of information apply to all

information received from workers, employers, or other persons

or groups as an incident to the operation of the Employment
Security Commission of North Carolina, and available from
records in the custody of the Employment Security Commission of
North Carolina. The following items do not deal with all types
of information or all situations in which information is
disclosed, but only with those points in the policy which are
not self-explanatory. ' ‘

A. Disclosure of Information Concerning Applicants to Employers.

Information concerning an individual applicant which is
pertinent to placement may be disclosed, at the time of
referral, to an employer who is considering the applicant
for a job. Such disclosure should be restricted to
information which will indicate whether or not the applicant
meets the employer's specifications. This information may
include names of previous employers, length of experience,
type of experience, reasons for leaving jobs, education,
personal qualifications, etc. Care must be taken, however,
not to reveal any confidential information which has no
bearing on the applicant's qualifications for the job or his
ability to meet any legitimate employer specifications.

Employers ordinarily should not be permitted to examine or
review application cards. However, when essential to

- expedite placement, an employer may be permitted to examine
applications provided that the cards have been selected
beforehand by an interviewer and do not contain any



information which should not be disclosed. Employers are
not permitted access to the whole application file, or

portions of it, or to other local office records.

Information concerning individual applicants is usually

"pertinent to placement only at the time the applicant is

being considered by the employer for a specific job. The
address of a former employee may be disclosed to an employer
who wishes to call him back to his job. Other information
should not be disclosed to employers who make inquiries
concerning their current or past employees who have
applications on file in the local office.

Disclosure of Unemployment Insurance Claims Information to a
Claimant or Employer or Duly Authorized Representative.

A claimant for unemployment insurance benefits or his last
employer or a duly authorized representative (See 96-17(b))
shall be given information from agency records which is
necessary for the proper presentation of a claim or defense
thereto. No person shall be deemed a 'duly authorized
representative" unless he has been authorized as such by the
claimant or employer in writing. A copy of the writing
shall be retained by the agency.

Disclosure of Information doncerning Labor Market
Information.

The Public Information Officer is responsible for the
release of all labor market information to the news media.
Local offices will be provided with a copy of the releases

-and are encouraged to supply local application and

interpretation of published releases to meet the needs of
each community.

Local office managers shall use only published information
when discussing employment and unemployment trends for their
areas. Local office managers shall not speculate or draw
conclusions that are not supported by the information
released by the Public Information Office. :

Disclosure of Information pursuant to the Federal Privacy
Act. :

The Federal Privacy Act does not apply to the Employment
Security Commission of North Carolina. That Act applies
only to federal agenc1es. No information shall be released

-because of any provisions contained in the Federal Privacy

Act.
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Iv..

E. Disclosure of Information to Officers and Employees of a
State or Federal Government including Law Enforcement
Officers.

Disclosure of information to law enforcement officers of
governmental agencies or commissions with enforcement
responsibilities is included in the policy stated in section
I. C. All requests for information from any officer or
employee of a state or federal government shall be made in
writing and any release of information shall be in writing
except a director, department head or local office manager
may authorlze a verbal disclosure when:

1. Presented with proper identification; i.e., sheriff's
badge, FBI badge; and

2. Verbal release is deemed necessary by the director,
department head or local office manager for the proper
administration of the law administered or enforced by
the public officer; and

3. Verbal disclosure shall be documented by the director,
department head or local officer manager who authorizes
a verbal disclosure. :

Referring Special Requests to the State Office.

From time to time requests may be made for the disclosure of
information in which special circumstances may appear to justify
the disclosure or in which there may be doubt as to whether the
information may be disclosed under existing policies. 1In such a
situation, the request shall be referred to the state office
(legal department) for approval or rejection. The local office
will be notified in writing of the decision.

Disclosure of Information to Courts When a Subpoena is Served.

When any subpoena or other compulsory process is served by a
court or other tribunal upon an employee of the Employment
Security Commission calling for information from the files and
records of the Commission, such information may be disclosed if
the disclosure is otherwise permitted under the policy on
disclosure of information or 1nterpretat1ons of the policy.

When a subpoena or other compulsory process is served calling
for information which may not be disclosed under the policy or
interpretations of the policy, the state office. (legal

depar tment) shall be notified immediately. The legal department
will take appropriate steps promptly to insure that a motion to
quash the subpoena is made and supported or other appropriate
action is taken to protect the agency.
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Disclosure of Employee Personnel Records.

Every state agency is required to maintain a personnel record of
each of its employees. The Employment Security Commission
complies with this requirement by maintaining a personnel record
for each of its employees. Each employee may examine his own
personnel record. The following information with respect to
each employee is not confidential and is open for inspection and
examination. Any request for inspection must be directed to the
Director of Employee Relations who is the custodian of such
records.

A. Name

B. Age

C. Date of original employment or appointment to State service

D. Current position and title

E. Current salary

F. Date and amount of most recent increase or decrease in salary

G. Date of most recent promotion, demotion, transfer,
- suspension, separation or other changes in position
classification

H. The office or station to which the employee is currently
assigned :

All other information contained in a personnel file is
confidential and shall not be open for inspection and
examination except for the following persoms:

A. The employee, applicant for employment, former employee, or
his properly authorized agent who may examine his own
personnel file in its entirety except for (i) letters of
reference solicited prior to employment, or (ii) information
concerning a medical disability, mental or physical, that a
prudent physician would not divulge to a patient. An
employee's medical record may be disclosed.to a licensed
physician designated in writing by the employee;

B. The supetvxsor of the employee,

c. Members of the General Assembly who.may inspect and examine
personnel records under the authorlty of G. S. 120—19

D. A party by authorlty of a proper court order may inspect and
examine a particular confidential portion of a state
employee's personnel file; and

E. An official of an agency of the federal government, state
government or any political subdivisicn thereof. Such an
.official may inspect any personnel records when such
inspection is deemed by the department head of the employee
whose record is to be inspected or, in the case of an



applicant for employment or a former employee, by the
department head of the agency in which the record is
maintained as necessary and essential to the pursuance of a
proper function of said agency; provided, however, that such
information shall not be divulged for purposes of assisting
in a criminal prosecution, nor for purposes of assisting in
a tax investigation.

Any subpoena or proper court order calling for the
production or examination of personnel records shall be
forwarded to the legal department for review and any
appropriate action.

VI. Questions and Answers.

From time to time, various questions concerning the release of
information have been received. Listed below are some of the
most common questions and their answers,

Q.

What information, taken during the fact-finding
investigation, may be released and to whom?

The claimant, the employer, and the representative for the
claimant and employer have the right to see the claim folder
at any time there is not a final decision in a matter.

May an FBI agent, a law enforcement agent, a sheriff, deputy
sheriff, policeman, etc., be supplied with the name,
address, social security numer, etc., of a claimant?

If the request is made in the offical performance of duty,
the information should be released.

If an agent of Social Services, Housing Authority, etc.,
requests information on a claimant, can that information be
released?

The information can be released if the request is made in
the official capacity of the agent. The information must,
of course, be for official business.

May family members or friends obtain information on behalf
of the claimant?

No.

Since CETA and other manpower-type programs are currently in
a state of evolution, do not release any information on CETA
or other manpower-type programs; call the legal department
in Raleigh at (919) 733-4636.



A,

To whom should a subpoena be directed?

If the information is in the local office, it should be
directed to the person with custody of the records; i.e.,
the local office manager, the field tax auditor, the appeals
referee. If the information is in the state office, it
should be directed to the Commission's process agent.

Now that the law allows for subpoenas to be served by
telephone, may an agent of the Commission accept a subpoena
by telephone service?

No. The Commission will accept only in-person service.

'Who is the process agent for the Commission?

T. S. Whitaker
Chief Counsel

P. 0. Box 25903

214 W. Jones Street
Raleigh, NC 27611

If a valid request for information is received but the
information requested is not readily available or will cause
an excessive amount of time or cost to comply, what should be
done?

Contact the legal department and inform the person making
the request that you are doing so.

Adopted as an official Interpretation of the Commission on May 6,

1983.

Rescinds Interpretation No. 202 adopted September 30, 1969, which
rescinded Interpretation No. 195 adopted August 8, 1967.



FROM:

SUBJECT:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
Interoffice Communication

Date: April 23, 1982

Holders of Interpretation‘Manual

Glenn R. Jernigan, Chairman

Interpretation No. 255

In accordance with Interpretation No. 252, the attached
Interpretation No. 255 has been adopted as an official
Interpretation by the Commission and shall be distributed to all

holders of the Interpretations.

Any questions about this Interpretation should be directed to the
office of the Chief Counsel at (919) 733-4636.

Attachment



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA

INTERPRETATION NO. 255

Employment Security Commission
T. S. Whitaker, Chief Counsel

Payments Made to Claimants

Shortly after In re Tyson, 253 N.C. 622, 117 S.E.2d 854 (1961),
ruled that separated employees, who are entitled to severance and
vacation pay, are not entitled to unemployment benefits until the
monies paid as severance and vacation pay have been exhausted by
time elapsed at the employee's weekly wage rate, Interpretation

No. 182 was issued. Thereafter, Interpretation No. 203 was issued
which updated No. 182. 1In order to make the Commission's
application of the law in this area current, this Interpretation is
being issued. :

The basic definition of "wages" is contained in G.S. 96-8(12),
(13)a. and b. By these definitions, "wages" means all remuneration
for services from whatever source, including commissions and
bonuses, and the cash value of all remuneration in any media other
than cash. Regulations 1.25, 1.26 and 1.27 also contain references
to "wages"™ but basically do not add or detract from the substance of
the definitions contained in Chapter 96. In determining whether
certain payments are "wages," the determination should include, as a
general rule, the same treatment of monies paid for purposes of
contributions and purposes of claims. In other words, monies paid
cannot be wages for purposes of contributions and not earnings for
purposes of claims. Any monies paid to persons out of an

employer /employee relationship which are required to be reported as
income to the Internal Revenue Service, the North Carolina
Department of Revenue, or the Commission shall be considered as
earnings for unemployment benefit claims. If the monies paid are
attributable to particular weeks, for claims purposes, they should
be considered earnings for those weeks. If the earnings are not
directly attributable by the employer to certain weeks, they
normally should be considered earnings only for the week received
unless they fit the Tyson situation and G.S. 96-8(10)c. In either
case, earnings are taxable only in the calendar quarter in which
they are paid.

Although retirement or other similar payments clearly are not
"wages" due to specific wording in the definitions, G.S. 96-14(9)
modifies the preceding general rule because of its specific wording
and requires an effect on claims. Also, Supplemental Unemployment
Benefits will not be counted as wages for contribution purposes or
earnings for benefit purposes. Bonuses, longevity pay, and other
similar types of payments will be counted as wages and earnings.
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If a claimant is to receive a payment as contemplated by the Tyson
case, but the payment will be made at some future date not
associated with the separation date, the payment will be considered
attributable to weeks including and immediately following the date
on which the payment is actually made rather than to the weeks
immediately following the date of separation. Here again, such sums
are taxable in the quarter in which they are paid.

Adopted as an official Interpretation by the Commission on April 19,
1982. ‘



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
UNEMPLOYMENT INSURANCE DIVISION
Raleigh, North Carolina
July 27, 1982

UI Procedural Letter 35(82)

TO: Directors, Managers, and Supervisors

Special Attention: Local Office Managers

FROM:  Warren G. Wittmer, UI Director

RE: Monies Paid To Members Of The State National Guard or Air National Guard

Reference is made to UI Procedural Letter 24(80) dated June 6, 1980,
and Interpretation Number 255 adopted by the Commission on
April 19, 1982.

Since the extension of coverage to state and local government in 1978,
we had considered wages from the State National Guard and/or Air
National Guard as not being reportable as earnings nor useable to
remove, or assist to remove an indefinite disqualification. The de-~
cision not to treat such wages as reporfable earnings was based on
their exclusion from coverage under our law as base period wages.

The same reasoning applied to other types of employment exempt from
coverage (e.g., elected officials, legislators, etc.). However,
Interpretation Number 255 reverses that procedure. Effective imme-
diately, these wages are to be handled as follows:

1)  They must be reported as earnings on continued claims
when earned (weekend drill, etc.)

2) They can be used to remove, or assist to remove an
indefinite disqualification.

3) They cannot be used as wages in order to establish,
or help to establish a claim for benefits, and;

4) They cannot be used as wages to establish, or help
to establish the ten times test for subsequent
benefit years.

1) and 2) are tied directly to Interpretation 255 because these wages
are monies reported to the Internal Revenue Service and the N. C.
Department of Revenue. 3) and 4) constitute no change - they are
tied directly to Section 96-8 (6) i of the law which lists certain
specific government positions which are excluded from the definition
of employment.

- Over -



UI Procedural Letter 24(80) also mentions income from a sideline
venture. We are now reviewing just what consitutes a sideline
venture, and a better interpretation of the term will soon be
forthcoming. 1In the meantime, continue to handle income from
sideline ventures just as you have in the past. Use your own
Jjudgment, based on your knowledge of the situation and your
interpretation of the law.

If you have any questions, clear them through the usual channels.



TO:
FROM:

SUBJECT:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
Interoffice Communication

Date: January 28, 1986

Holders of Interpretation Manual
I. S. Whitaker, Chief Coumsel

Interpretation No. 255, Supplement No. 1

In accordance with Interpretation No. 252, the attached
Interpretation No. 255, Supplement No. 1 has been adopted as an
official Interpretation by the Commission replacing the prior
Supplement No. 1 and shall be distributed to all holders of the
Interpretations. (The legislative amendment to G.S. 96-8(10)c in
1983 supersedes the prior Supplement No. 1, adopted 11-10-82).

Any questions about this Interpretation should be directed to the
office of the Chief Coumsel at (919) 733-4636.

Attachment



TO:

FROM:

SUBJECT:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA

INTERPRETATION NO. 255, SUPPLEMENT NO. 1

Employment Security Commission
T. S. Whitaker, Chief Counsel

National Guard and Reserve Pay

National Guard Pay is not to be comsidered as reportable wages or
earnings for amy purposes under Chapter 96. :

G.S. 96-3(6)i(c) specifically declares that 'such service is not
employment. Since it is not employment under Chapter 96, National
Guard pay cannot be used as wage credits to establish a benefit
year nor is it reportable as wages pursuant to G.S. 96-12(c). It
is not work pursuant to G.S. 96-8(24). It also canmnot be used to
remove a disqualification under G.S. 96-14(10).

G.S. 96-8(10)c, in pertinent part, provides that ..."(s)ums
received by any individual for services performed as a member of
the N.C. Nationmal Guard, as defined in G.S. 127A-3, or as a member
of any reserve component of the United States Armed Forces shall
not be considered in determining that individual's employment
status under this subsection.”

Considering the above cited law and G.S. 96-8(6)k.2., only those
earnings from federal military service which can be used to
establish a UCX (Unemployment Compensation to Ex-Service Personnel)
are reportable for any purposes under Chapter 96. (Normally, this
requires 180 or more days of consecutive service.) In other words,
earnings from federal military service are not to be considered in
establishing a valid claim, as earnings reportable pursuant to G.S.
96-12(c), or eartings to remove a disqualification under G.S.
96-14(10) ucless those earnings also could be used in establishing
a "UCX" clais. : ’

Adopted as an ofiicial Interpretation by the Commission on
January 28, 1986. :




TO:
FROM:

SUBJECT:

EMPLOYMENT SECURLTY COMMISSION OF NORTH CAROLINA
INTERPRETATION NO. 255, SUPPLEMENT No. 2

Employment Security Commission

" T. S. Whitaker, Chief Coumsel

Vacation Payments

The question has been raised whether receipt of vacation Pay
constitutes earnings for claims purposes when received. The answer
is in the affirmative.

An Appeals Referee recently held that vacation pay received during a
lay—off did not count as earnings since the vacation had been

"saved” and could have been taken during some other time. The
claimant filed for weeks ending June 30 and July 7, 1984. During
the week ending June 30, 1984, the claimant’ requested and received 3
weeks of vacation pay. The three weeks of time away from work could
be taken after he returned from layoff. The Appeals Referee held
that those monies were not to be counted as earnings during the
weeks ending Junme 30 and July 7, 1984, since the claimant was not
permanently separated but only temporarily laid off. He
misconstrued In re Tysom, 253 N.C. 622, 117 S.E.2d 854 (1961), and:
did not apply Interpretation No. 255.

If a claimant receives vacation pay for a week claimed, that payment
is to be considered earnings for that week. If the payment is for
more than that week, it will be prorated. 1It-is immaterial whether
or not the claimant elected to receive the payment, already had
taken vacation weeks with or without having received pay, "was
entitled to take vacation weeks in the future with or without pay or
was temporarily or totally separated. :

Adopted as an official Interpretation by the Commission on
January 17, 1986.

"



FROM:

SUBJECT:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
Interoffice Communication

Date: April 23, 1982

Holders of Interpretation Manual

Glenn R. Jernigan, Chairman )ﬁb‘ij/,

Interpretation No. 256

In accordance with Interpretation No. 252, the attached
Interpretation No. 256 has been adopted as an official
Interpretation by the Commission and shall be distributed to all
holders of the Interpretations.

Any questions about this Interpretation should be directed to the
office of the Chief Counsel at (919) 733-4636.

Attachment



FROM:

SUBJECT:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
INTERPRETATION NO. 256
Employment Security Commission
T. S. Whitaker, Chief Counsel
Unemploymeht of Part-Time Claimants

We have received inquiries recently asking whether part-time workers
are eligible for unemployment insurance benefits. Interpretation

. No. 253 concerned a situation in which a claimant had full-time work

with one employer and part-time work with another employer. The
question to be resolved in this Interpretation is whether a
part-time worker is eligible to receive unemployment insurance
benefits if his part-time work at the time a claim is filed is
substantially the same as it has been contemplated by both the
employer and the claimant to be. The mere acceptance of a cut in
hours from forty (40) to twenty (20) for a day or a week will not in
most cases be sufficient to show a change in the hours contemplated
but the acceptance for several months would. The sixty (60) percent
formula in determining partial unemployment applies to the
particular work and the particular claimant. If a claimant accepted
a job for twenty (20) hours per week with an employer, and the
employer continues to fulfill its obligations under the contract of
employment by continuing to provide twenty (20) hours of work per
week, we are of the opinion the claimant is not partially
unemployed. If we use the twenty (20) hours per week example, the
claimant only would be partially unemployed if he worked fewer than

twelve (12) hours per week.

We reach this result because of the specific wording of

G.S. 96-8(10)a.l. and b.2. which contains no limitation or
definition of what is full-time work. It is our opinion that the
Employment Security Law is intended to provide unemployment
insurance protection only to those who are unemployed through no
fault of their own. Any claimant who worked for a certain number of
hours cannot be considered unemployed by any definition unless his

. hours are reduced to less than sixty (60) percent of those

contemplated in the work. Therefore, a claimant is not unemployed
and not eligible for unemployment insurance benefits until and
unless the work provides him less than sixty (60) percent of the
hours contemplated by his normal and usual schedule, whether the
hours originally contemplated were forty (40) hours, thirty (30)
hours, twenty (20) hours, or even less.

It should be noted that if a claimant had been on a twenty (20) hour
schedule and then is totally separated from the work, the.claimant
in order to be eligible would have to be available for and seek
part-time work, full-time work, temporary and permanent work, and
not limit his availability to work of twenty (20) hours per week.

Adopted as an official Interpretation by the Commission on April 19,
1982.



TO:

FROM.:

SUBJECT:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA

INTERPRETATION NO. 256, SUPPLEMENT 1 REVISED

Employment Security Commission of North Carolina
C. Coleman Billingsley, Jr., Chief Counsel

Unemployment of Part-Time Claimants

Since the adoption of this Interpretation on April 19, 1982, there have been
numerous questions raised. In general, the questions have been directed to
whether the acceptance of part-time work by an individual already in claim
status will render him/her ineligible based on this Interpretation. Also,
subsequent to the issuance of Supplement 1 on November 29, 1982, there have
been law changes. In order to clarify the Interpretation, this Supplement is being
revised and adopted.

We are of the opinion that the material question to be answered in any of the
examples posed by the many questions is whether the part-time work was
intended by the individual to be his/her regular employment on a full-time or
permanent basis or merely whether it was intended to be an acceptance of part-
time work concurrent with or until full-time employment could be obtained.
While this determination necessarily involves a question of the intent of the
individual, that same determination is made every day by those who examine the
eligibility of individuals for unemployment insurance benefits.

An individual who had been working part-time not concurrent with a full-time
job for several months before filing a claim would have a great burden in order
to show that his/her acceptance of the part-time employment for such a period
was merely a stop-gap measure while he/she sought to obtain full-time work.
For an individual already in claim status, the acceptance of part-time work
would not render him/her ineligible merely because he/she had accepted it so
long as he/she still was seeking full-time work and was willing and able to
accept it. In those cases in which the individual chooses to work part-time when
full-time work is available, the individual is not eligible or unemployed within
the meaning of Chapter 96. In those cases in which the employer had changed
the work to fewer hours, the determination as to the intent of the acceptance still
is the controlling factor, although certainly this is less likely to indicate the
ineligibility for “regular” employment. _



Following are some examples:

A. Ordinary Part-time Employment for an Individual Usually Employed Full-

time

As contemplated in this paragraph, “ordinary” part-time employment is
employment entered into by an otherwise unemployed claimant with the full
understanding that it is temporary, stop-gap work of less than the usual full-
time hours for that type of job. The following rules of eligibility for part-
total unemployment benefits apply: ’

1.

The work must be part-time because the employer cannot furnish full-
time work for the claimant. If the claimant is the one who elected to
make the job a part-time one, the claimant is not eligible or unemployed.

. A claimant, whose base period wages were from full-time work, must be

able to work full-time, available for full-time work, and actively seeking
full-time work each week with other employers. (With the passage of
G.S. §96-13(a)(6), effective for claims with an effective date of June 22,
2003 or after, if a claimant’s base period wages are predominately from
part-time work, the claimant is seeking work under essentially the same
conditions, and the claimant imposes no other restrictions and there is a
reasonable demand for the part-time work, then the claimant is eligible
and qualified for benefits.)

. The number of hours worked in a part-time week is immaterial, as long as

they are less than the full-time hours for that employer for the work being
done. If otherwise eligible, earnings of less than the ineligible amount
will be the determining factor for payment.

. If the part-time employment continues on a more or less routine basis as

the weeks go by, the claimant’s eligibility must be carefully examined
after 10 weeks. Ifthere is an indication that the claimant no longer meets
the standards set out above, he/she shall be considered to be working
full-time and not unemployed.

If a claimant quits or is discharged from part-time employment, there is a
separation issue. However, if the claimant quits one part-time job for
another part-time job with equal or greater earnings, then no separation
issue should be raised.

B. Part-time Emplovment Caused by Reduced Work Schedules

This section has to do with the permanent employee whose hours have been
reduced by the employer for the foreseeable future. Assuming such an



individual remains a permanent employee and the reduction in regular hours
is caused by lack of work, the individual will be partially unemployed and
the employer must prepare Form NCUI 501 for each week the person works
less than the equivalent of 3 customary days under the former schedule (or
60% of the former hours).

1. An individual has been working a 5-day 40-hour week. Because of
reduced business, the employer decides to reduce the work week to a 4-
day 32-hour week for an indefinite period. Until and unless the work
week is reduced permanently* by the employer or the reduction is due to
something other than lack of work, the 5-day 40-hour week will continue
to be considered the customary week for this person.

*What is meant by “permanently”? All cases are different — use
judgment and a reasonable approach.

2. There are industries (usually the out-of-doors type) whose customary
work week may vary with the season. In some types of construction, the
work day may be 10 hours from mid-spring to mid-fall to take advantage
of the longer period of daylight, but reduced to 6 hours for the rest of the
year when suitable temperatures and daylight are limited for outdoor
work. In situations like this, it is perfectly reasonable and logical to
approve the 2 different work schedules for the applicable periods for
purposes of determining when 501s are to be prepared by the employer.
This is not to say that a new “customary” work schedule can be
established for 501 purposes every few weeks or months. It should be
done only in situations similar to that described in this paragraph.

W)

. When an individual’s hours of work are reduced because the individual
requested the reduction, that person cannot be considered unemployed.

4. When an employer reduces a person’s hours of work for a reason other
than lack of work, there can be no fixed procedure. Each case must be
handled individually in accordance with the basic principles set forth in
Interpretation 256 and this Supplement. The factors set forth in G.S.
§96-14(1b) must be considered.

C. Last Emplovment ‘

A claimant’s last employer is the individual, company, firm, organization,
partnership or whatever for whom he/she worked most recently before applying
for benefits. A person who continues to work part-time in secondary
employment after losing a primary job is ordinarily part-totally unemployed
because of the loss of the primary job. The primary employer must be



considered the last employer. [See G.S. §96-8(24) and ESC Precedent Decision
No. 36, In re Bright, for its specific limitation to his interpretation.]

L.

Claimant lost a full-time job with R; still has a part-time job with S.
He/she is pari-totally unemployed. The last employer is R. If separation
was for a disqualifying reason, the part-time work may be used to
terminate the disqualification. If there is no disqualification, able and
available may be an issue. “Part-time” non-charging can, if applicable,
be applied to S.

Same situation as “1,” except that 3 weeks later S fires him/her. If the
employment with S was a regularly held part-time job, separation would
become an issue with respect to that job. If sporadic, there is no issue.
(This is very definitely a matter of judgment.) “Part-time” non-charging
is applicable to S. :

Same situation as “1,” except that claimant waits 2 months after losing
job with R to file a claim, continuing to work part-time with S in the
interim. The job with S is considered full-time, and the person is not
unemployed unless the  claimant delays filing due to the receipt of
separation, vacation, or some other type pay.

Claimant worked part-time with S while going to school. Graduated (or
left school), got full-time work with R, continued to work part-time with
S. Lost job with R after 5 months, filed a claim; S is the only base period
employer, continues to work with S. The last employer is R; employer S
could be non-charged. [The intent of the law is to provide for relief of
charges regardless of whether the primary full-time “occupation” during
the base period was employment (as stated in the law), unemployment
while seeking full-time work, or school.]

Claimant had a full-time job and a regular part-time job. Lost full-time
job because of lack of work then, later in the same day, quit the part-time
job. The last employer is the one who furnished the part-time job.

Claimant worked 2 full-time jobs. Lost one; kept the other. Claimant is
not unemployed.

Claimant fired from a regular full-time job with R. Got temporary work
with T for a few days which ended because of lack of work. Filed a

claim. Last employer was R pursuant to G.S. §96-8(24). That the last
employer is R is a rebuttable presumption.

In applyiﬁg this Supplement and the Interpretation, the key is to determine whether the
individual who is claiming benefits is unemployed within the words and spirit of



Chapter 96, and whether the individual is fully able and available for part-time, full-time
(if applicable), temporary and permanent work. Acceptance of part-time work while in
claim status and while still seeking full-time work is, using common sense, much
different from filing a claim after a period in which the status quo of part-time work by
itself had not changed substantially. In the former case, one would be unemployed,
available and eligible; in the latter case, one would not be.

Adopted as an official Interpretation by the Commission on November 29, 1982.

Revision adopted as an official Interpretation by the Commission on April 1, 2004.



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA

INTERPRETATION NO. 257

TO: Employment Security Commission
. FROM: T. S. Whitaker, Chief Counsel

SUBJECT : Limited Partnership Agreement

The question has arisen: Where a group of barbers who have executed a written
agreement called a “limited partnership agreement' the terms of which provide
that the contribution of the limited partners shall only be their “time,
knowledge and experience" and which provides for the compensation of both the
limited partner and the general partner by a weekly distribution of sixty to
seventy percent of the receipts generated by each partner plus a yearly
distribution of one percent of the remaining net profits of the partnership to
each limited partner and ninety-six percent to the single general partmer,
whether the barbers named in the agreement as limited partners are employees
in the employ of the barber named as the general partner?

N.C.5.S. Chapter 59 provides that in order to form a valid limited
partnership, the provisions of the limited partnership act must be
substantially complied with in good faith, N.C.G.S. 59-2(b), and further
provides that "the contributions of a limited partner may be cash or other
property, but not services,'" N.C.G.S. 59-3.

Additionally, where a third party creditor sued a member of a partnership,
characterized by a defective partnership agreement as a limited partner, for a
debt owed by the insolvent partnership, it has been held that the effect of
the unsuccessful attempt to form a limited partnership is the formation of a
general partnership. Atlanta Stoveworks; Inc. v Keel, 55 N.C. 421, 121 S.E.2d
607 (1961).

It is concluded that on the facts stated, the relationship of the barbers is
that of general partners. The parties clearly intended to establish a
partnership of some kind and just as clearly failed to establish a limited
partnership due to the contribution of services as the sole contribution of
capital by the "limited partners." The legal effect of their agreement, in
light of the Keel case, appears to be the formation of a general partnership
with the "general partner" occupying the position of managing partner.

While it is true that a limited partner may also be an employee of the
partnership, the parties in the case at hand, by their solemn written
undertaking, expressed no intent to form an employer/employee relationship
either by or in addition to their partnership relationship.
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Additionally, while the relationship that obtains between the parties to this
agreement, particularly as regards the powers and duties of the barber named
in the agreement as the '"general partner,' exhibits certain of the common law
indicia of employer/employee relationships, many of these powers and duties
are not inconsistent with the powers and duties of a managing partner of a
general partnership. That being the case, it would appear very difficult to
establish that the "limited partner" barbers were in employment as that term
is defined in the Employment Security Law.

The conclusion reached herein does not necessarily mean that in every case
where a group of persons attempt or claim to form a limited partnership, no
employment relationship can be found. For example, an employer/employee
relationship might be found where:

(1) The executed agreement provided for the voiding of the
agreement if a limited partnership were not formed;

(2) Where the facts and circumstances surrounding the
carrying on of the business enterprise showed a
employer/employee relationship in-addition to the
partnership relationship;

(3) Where the right to manage the business or the
participation in the profits of the business were so
severely limited as to negative any intent that the
individual involved be a partner in fact (a state of facts

that may have existed in the case at hand if the
partnership agreement had limited the income of the
"limited" partners to a sum certain);

(4) Where the alleged partnership agreement is not in
~writing and the common law indicia of employment exists;

(5) Wnhere the ostensible partners, over a substantial
course of dealing, have failed to observe the provisions of
their claimed agreement.

Therefore, the determination of whether an employment relationship exists
where an attempted limited partnership has failed must continue to be
made on a case by case basis considering all the facts and circumstances
arising therein.

Adopted as an official Interpretation by the Commission on
August 27, 1982.



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA

INTERPRETATION NO. 258

Employment Security Commission
T. S. Whitaker, Chief Counsel

Separation Payments

Several questions have been raised concerning the treatment of
separation pay for claims purposes. After a review of the .
applicable statutes, court cases, and Commission regulations, it

is my opinion that proper procedure in the stated fact situations
is as follows.

I

Facts: The claimant has received a large, lump sum payment of

severance pay based on his length of service with the employer
who has separated the claimant from employment. The claimant has
been advised by local office staff that he is not considered
unemployed under G.S. 96-8(10)c during the time to which the
severance pay applies and the claimant decides, based on this
advice, to file no claim for benefits. When the time to which
the severance pay applies has run out, the claimant again comes
to the local office and applies for benefits. The claimant does
not establish a benefit year (or establishes a benefit year at a
substantially reduced weekly benefit amount or maximum duration)
because the whole amount of the severance pay has been reported

in the one calendar quarter in which it was paid. The claimant

protests his wage transcript and monetary determination and asks
that his severance pay be prorated for claims purposes.

Question: Should the severance pay be prorated?

Answer: Yes. G.S. 96-8(13)a provides that "wages" include “any
sums paid to an employee by an employer . . . by private
agreement . . . for loss of pay by reason of discharge.”™ This
provision has been applied to severance pay by the North Carolina
Supreme Court in In re Tyson, 253 N.C. 622, 117 S.E.2d4 854
(1961). Additionally, G.S. 96-8(13)a provides that

"if the remuneration of an individual is not based upon
a fixed period or duration of time or if the
individual's wages are paid at irregualar intervals or
in such manner as not to extend regularly over the
period of employment, the wages for any week or for any
calendar quarter for the purpose of computing an :
individual's right to unemployment benefits only shall
be determined in such a manner as may by authorized
regulations be prescribed.”

(Emphasis Added)



The Commission has promulgated such a regulation in Regulation
9.15 which says:

Wages reported in a single quarter which represent
bonuses, profits, dividends, commission, or like
remuneration awarded annually for services rendered
throughout the year may be prorated by the Commission to
other applicable quarters for benefit claim purposes
only, provided all of the following conditions are met:

(A) The individual to whom the‘payment was made
has claimed benefits;

(B) Either the claimant or the employer has
protested the monetary determination on the basis that
the wages reported for at least one of the base period

' quarters are disproportionately great or small in
relation to the other quarters because the wages
reported in a single quarter within or without the base

period were for services rendered in more than one
quarter; : -

(C) The wages as reported have resulted in a
monetary determination which is clearly inequitable and
causes a distorted result when benefits are determined;

(D) The proration of the wages to the other
quarters in which they were earned would result in a
monetary determination which, when benefits are

determined, would correct the inequity otherwise
existing.

While it may not appear on first reading that the above-quoted
regulation addresses severance pay, when it is read in context
with 96-8(13)a and the Tyson case, severance pay is both
sufficiently linked to past services and sufficiently like
bonuses, etc. to come within the ambit of the regulation.

Moreover, it is crystal clear that the Commission has implicitly
(1if not expressly) prorated the lump sum severance pay for one
purpose (defining "unemployment” under 96-8(10)a, b & ¢c) and
fundamental fairness would seem to require that this same
proration be made for other claims purposes.

Therefore, on the facts stated above or in any similar fact
situation where severance pay is paid in a lump sum and where the
four criteria set out in Regulation 9.15 are met, that severance
pay should be prorated for both the purpose of determining whether
the claimant is unemployed and, where necessary to avoid clear
inequity, for the purpose of establishing a benefit year or
maximizing benefits after the separation pay runs out.



Question: -Wﬁatvshould local offices tell claimants about
severance pay?

Answer: It isg perfectly permissable to inform prospective
claimants that the law deems them to be "not unemployed” while
they are receiving severance pay. If there appears to be no
conflict between the claimant and the employer concerning the
amount or duration of severance Pay, it would not be improper for
responsible local office staff to give these claimants a date on
which they would be unemployed under the law. However, if such a
claimant still desires to file a claim or if there is any doubt as
to the amount or duration of the severance pay, a claim should be
taken and forwarded, properly flagged and documented, for
Commission processing and/or adjudication.

When a claimant who hag been in severance pay status subsequently
files a claim, the local office should process that claim as usual
without trying to determine how the severance pay received will
affect the claimant's wage transcript and monetary determination.
If, upon receipt of the wage transcript and monetary
determination, the claimant wishes to protest, the local office
should explain that lump sum severance pay may (not will) be
prorated if the four criteria in Commission Regulation 9.15 are
met. The claimant's wage transcript and monetary determination
protest should be processed as usual.

Question: Will the Commission now prorate regular wages earned in
the base period but paid outside the base period if such a
proration will make it possible for the claimant to establish a
benefit year?

Answer: Probably not. Unless these regular wages are in such an
amount and of a type as to fall within the provisions of
Commission Regulation 9.15, regular wages should not be prorated.
Example: a claimant who cannot establish a benefit Year because
his last base period month's wages were paid and properly reported
in the following month, will not be able. to get that month's wages
reassigned to the base period. ‘

I1

Facts: The claimant discloses (or employer iﬂformétibn reveals)
that the claimant is entitled to severance pay bqq“fgt some Treason

chooses not to accept the séverance pay.
Question;' Is the claimant unemployed for‘claims}purpqses?

Answer: G.S. 96-8(10)c provides that separation pay renders a
claimant to be oot unemployed during any week with respect to
which he "is recelving, has received, or will receive” separation
pay. G.S. 96-8(13)a has been held to.define separation pay as
wages. Tyson, supra. Commission Regulation 1.26 defines wages as
"constructively paid” when they are freely at the disposal of the
employee. Therefore, the answer to this question depends on the
reason for the claimant's nonacceptance. . '

-3_‘



(1) If the claimant refuses to accept the severance pay because
the employer requires that the claimant waive all rights of action
against the employer arising out of the claimant's separation from
work, these monies are not freely at the disposal of the employee
and, therefore, have neither been actually or constructively paid
nor is there any substantial certainty they will be paid. 1In
cases such as this, a claim should be taken and the matter
referred for adjudication. If the facts are found as related
above, the claimant should be paid benefits but notified that any
subsequent receipt of the severance pay will result in the '
establishment of overpayments pursuant to G.S. 96-14(8).

(2) If the claimant's reason for refusal is his contention that
he is owed more séverance pay, the claimant's claim should be
taken and referred for adjudication. This adjudication should
ordinarily result in a determination that no valid claim has been
filed 1if it appears that the claimant could receive the amount
offered by the employer without prejudicing his right to pursue
the additional amounts claimed by him.

(3) If the claimant's reason for refusal is some personal
consideration (e.g., more favorable income tax treatment through
deferring payment) a claim should be taken only if the claimant
insists. If the claimant insists, the claim should be referred
for adjudication on the issue of wvalid claim, where the claimant
should ordinarily be determined to be "not unemployed” by reason
of constructive payment of severance pay. '

II1

Facts: The claimant filed a claim and neither the claimant nor
the employer indicated that the claimant was or would be receiving
separation pay. The claimant is paid benefits, and the payment of

Separation pay either is made retroactively or only then comes to
light.

Question: Should the claimant's benefit Year be taken down?

Answer: Not ordinarily. 1In the above fact situation, the
claimant may have known about the separation pPay and wilfully not
disclosed it. In such a case, a fraud investigation would be
appropriate. Whether the claimant knew or did not know about

those weekly sums correspond to wages actually lost). While it
could be argued that a claimant who received retroactive

" separation pay was not unemployed in the first instance, the
statute does not seem to contemplate taking down the benefit year
in such cases (nor should it since a retroactive disqualification
under G.S. 96-14(8) will result in an overpayment) and, in the
case of fraud, taking down the benefit year would be singularly
inappropriate. Additionally, in an analogous situation
(retroactive back pay), Commission Interpretation 163 specifically
Tejects taking down the benefit year.

-~ 4 -



Summarizing, if, as discussed elsewhere herein, the present (or
reasonably certain future) payment of separation pay is known when
the claim is filed, the result should ordinarily be a
determination that no valid claim has been filed because the
claimant is not unemployed as that term is defined in G.S.
96-8(10)a & c. 1If, however, the separation pay issue is not
apparent at the time the initial claim is filed, but the eclaimant
is later pald separation pay, the result would ordinarily be to
leave the benefit year in place, to impose a disqualification
under G.S. 96-14(8) and, if circumstances warrant, to commence a
fraud investigation.

Adopted as an official Interpretation by the Commission on
November 12, 1982.



TO::

FROM:

SUBJECT:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA

INTERPRETATION NO. 259

Employment Security Commission
T. S.fWhitaker hief Counsel

Voluntary Contributions

G. S. 96-9(b)(3)g permits any employer to make a voluntary
contribution in order, in effect, to lower its rate. There is,
however, a thirty (30) day limit after the date of mailing by the
Commission of the notification of charges and rate. Due to the
complexity of some protests to the list of charges, it is
impossible for the Commission to resolve them within thirty days.
This places employers in a position of not knowing the results of
the protests until after the thirty-day period has expired.

In order to interpret the law in a consistent and fair manner, we
are of the opinion that the legislature obviously intended the
thirty-day period to begin when the notice of charges and rate is
mailed or if it .is protested, when the resolution of the protest is
mailed to the employer. In other words, an employer has -thirty
days to make a voluntary contribution after the final notification
of the charges and rate. ’

AdOptedgas an official Interpretation by the Commission on
November 23, 1982.
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EMPLOYMENT SECURITY COMMISSION
INTERPRETATION NO. 260

DATE: August 5, 1983

Employment Security Commission
T. S. Whitaker, Chief Counsel

Referrals to the State Bureau of Investigation

From time to time, various employees of the Commission have
contacted the State Bureau of Investigation concerning violation of
various criminal laws of the state. G.,S. 114-15.1 provides that
anyone employed by the state of North Carolina who receives
information or evidence of a crime against or misuse of state
personal property, buildings, or real property, shall, within three
days of receipt of such information or evidence, report such to his
immediate supervisor who shall report to the head of the agency who
shall make a written report to the Director of the State Bureau of
Investigation within ten days.

Any requests for an investigation by the State Bureau of
Investigation shall be sent immediately to the legal department.
The legal department shall immediately review the request and, if
appropriate, immediately prepare the necessary materials to forward
the matter under the Chairman's signature to the Director of the
State Bureau of Investigation.

Requests for handwriting analysis from the SBI laboratory concerning
possible fraudulent cashing of unemployment insurance checks need
not be forwarded through the legal department.



TO:

FROM:

SUBJECT:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA

INTERPRETATION NO. 261

Employment Security Commission
T. S. Whitaker, Chief Counsel

Leaves of Absence; Recission of UI Procedural Letter 33 (81)

The Commission has recently settled a court case challenging the
handling of questions involving a separation from employment that
occurs during or incident to 2 leave of absence. Pursuant to that
agreement, UI Procedural Letter 33 (81) is hereby rescinded and
the following sets forth the Commission's position on these
questions, :

Nothing contained herein shall be interpreted to conflict with
federal and State Statutes; specifically, with 26 U.S.C. Section
3304(a)(12) providing that unemployment benefits may not be denied
"solely on the basis of pregnancy or termination of pregnancy,"”
Nor is this interpretation intended to confliet with longstanding
Commission practice that:

(1) a pregant woman is involuntarily separated from her
employment where her employment is terminated solely because
her employer does not provide work suitable for her in view
of her Pregnancy; and ’

(2) an individual who is discharged solely because she is
pregnant is unemployed through no fauit of her own.

This interpretation is intended only to be a guide to the

" adjudication of the issues that may arise where a worker and the

employer agree to a leave of absence and the worker, for any
Teason, including temporary disability, then or thereafter files a
claim for unemployment insurance benefits before returning to work,

occurrence or termination of some particular factor. Set forth
below are fact situations which probably will cover most questions
that arise,
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1. If a leave of absence is granted to an individual because
of lack of work, the claim should be handled in the same way
as a claim for anyone who is separated because of lack of
work, - Paragraphs (2); (3), (4), and (5) below would not
apply to such individuals, It is interesting to note that
leaves of absence of this type are becoming more frequent
when employment is curtailed because of lack of work, but the
seniority of people for whom no work 1s available is retained
by giving them a leave of absence. It should be understood
that individuals unemployed for this reason must be fully
available for and seeking other work. State employees,
including of course Commission employees, who are affacted by
the current Reduction in Force fall into this category, They
may be considered "On Furlough” or "Leave Without Pay” but it
1s still a leave of -absence and when a claim is filed, the
separation should show lack of work.

2, If the leave of absence - except for one caused by lack
of work - is still in existence and the reason for the leave
of absence still exists in whole or in part, the igsue of
separation is to be adjudicated. The filing of an
unemployment insurance claim alone is not evidence of a
voluntary quit. The critical fact to be determined is
whether, based on specific facts or circumstances found to
exist at or before the filing of the claim, the claimant
previously has VOIuntarily terminated any employment
relationship with the employer that granted the leave of
absence, If the reason which still exists for the leave of
absence gives rise to a question of able and available under
G.S. 96-13(a)(3), that issue also shall be adjudicated,

3. If the leave of absence - except for ome caused by lack
of work - still exists but the reason for the leave has ended
completely, the issue of separation is to be adjudicated,

The filing of an unemployment claim alone is not evidence of
a voluntary quit. The critical facts to be determined are
whether the claimant has taken such actions as are reasonable
under the circumstances of the individual case to resume work
with the employer that granted the leave of absence and, if
so, whether the employer provides suitable re—~employment,
There is no issue of able and available merely because of the
leave of absence.

4. If the leave of absence - except for one caused by lack
of work - has ended and the reason for the leave still exists
in whole or in part, but the individual has not attempted to
renegotiate the leave of absence or resume work for the
employer, the issue of separation is to be adjudicated. The
filing of an unemployment claim alone is not evidence of a
voluntary quit,
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The critical facts to be determined are whether the claimant
has taken such steps as might be reasonable under the
circumstances of the individual case (or reasonably omitted
to take such steps) to either extend the leave of absence or
Teturn to work and, if so, whether the employer granted the
extension or provided suitable re-employment, if sought, If
the reason for the leave of absence gives rise to an issue of
able and available, that issue shall also be adjudicated,

5. 1If both the leave of absence and the reason therefore
have ended completely, the only issue which arises is the
claimant's separation from work. Again, the filing of an
unemployment claim alone is not evidence of a voluntary
quit. The critical facts to be determined are whether the
claimant has attempted to return to work and, if so, whether
the employer provided suitable re-employment,

Adopted as an official Interpretation by the Commission on
January 9, 1984,



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA

INTERPRETATION NO. 262

. TO: Employment Security Commission
.'.’VJ
FROM: T. S. Whitaker,/°Chief Counsel

SUBJECT: Bona Fide Permanent Employment

Inquiry has been made whether a claimant should be referred on an
issue of voluntary leaving under the following circumstances. The
claimant has had a non-disqualifying separation and is receiving
unemployment insurance benefits and is referred to permanent
employment by the Commission or secures it through the claimant's
own efforts. The claimant then works between one day but not
greater than 30 days and quits. Currently some local offices are
not referring such a claimant since the claimant did not work for
greater than 30 days as described in G.S. 96-8(24). .

G.S. 96-8(24) provides:

Work, for purposes of this Chapter, means any bona fide
permanent employment. For purposes of this definitionm,
"bona fide permanent employment” is presumed to include
only those employments of greater than 30 consecutive
calendar days duration (regardless of whether work is
performed on all those days) provided: (a) the
presumption that an employment lasting 30 days or less
is not bona fide permanent employment may be rebutted
by a finding by the Commission, either on its own
motion or upon a clear and convincing showing by an
interested party that the application of the
presumption would work a substantial injustice in view
of the intent of this Chapter; (b) Any decision of the
Commission on the question of bona fide employment may
be disturbed on judicial review only upon a finding of
plain error.

We are of the opinion that a substantial injustice in view of the
intent of the Chapter would occur if any claimant were to use this
process of ac:epting the permanent work offered and voluntarily
leaving prior to the 30-days duration in order to avoid refusing
the offered worih and raising an issue under G.S. 96-14(3). If any
possible issue of this is épparent to any employee of the
Commission or brought to the Commission's attention, it should be
raised and adjudicated.

Example 1 - The claimant is on a temporary layoff from the employer
and files forms NCUI 501 and thereafter becomes a totally separated
claimant. The claimant then is recalled to permanent employment
with the prior employer, works between one day but not greater than
30 days and then quits.
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The last day the claimant worked during this recall period and left

wag the last day of work. This period of time was the last bona

fide permanent employment, and the claimant should be referred to

the Adjudicator on a voluntary leaving issue, :

Example 2 - The claimant 1s on a temporary layoff and files forams
NCUI 501 for two weeks without earnings. The claimant is then
recalled to the work and quits after working between one day but

not greater than 30 days.

The last day the claimant worked during this recall period and then
left is the last day worked., This period of time was the last bona
fide permanent employment and should be referred to the Adjudicator
on a voluntary leaving issue.

Example 3 - The claimant has been totally separated for
non-disqualifying reasons, either as determined by adjudication or
by permanent layoff; the claimant is then offered the same work on
a permanent basis by the last employer, works between one day but
not greater than 30 days and then quits,

Again, the last day the claimant worked during this recall period

and then left was the last day of work. This period of time was

the last bona fide permanent employment and should be referred to

the Adjudicator on a voluntary leaving issue. Q‘””

Example 4 - The ‘claimant has been totally separated for
non-disqualifying reasons, either as determined by adjudication or
by permanent layoff. The claimant is then referred to work by the
local office or secures permanent work through the claimant's own
efforts with a different employer than the last one, accepts it but
then quits after having worked between one day but not greater than

30 days.

Again, the last day the claimant worked during this period and then
left is the last day of work. This period of time was the last
bona fide permanent employment and should be referred to the
Adjudicator on a voluntary leaving issue.

The main point to remember is that the presumption in G.S. 96-8(24)
is rebutted when a clear and convincing showing is made that the
presumption would work a substantial injustice in view of the
intent of this Chapter, The injustice exists equally whether the
claimant otherwise would not receive the benefits due to being
unemployed through no fault or otherwise would receive them when

not due them.

Adopted as an official Interpretation by the Commission on
July 6, 1984. ’
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TO:

FROM:

SUBJECT:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
INTERPRETATION NO. 262

SUPPLEMENT I

Employment Security Commission
T. S. Whitaker, Chief Counsel

Bona Fide Permanent Employment

Interpretation No. 262, adopted by the Commission on July 6, 1984,
addresses the issue of a claimant who has accepted permanent
enmployment but works between one day but not greater than 30 days,
and who then quits and reopens the claim. Prior to Interpretation
262, this employment was not considered as it was not greater than
30 days duration. )

Interpretation 262 specifically does not address the situation where
a claimant has accepted permanent employment between one day but not
greater than 30 days and is discharged. Based on inquiries received
subsequent to the adoption of Interpretation 262, if any possible
issue of this situation in a discharge context under G.S. 86-14(2)
or (2A) is apparent to any employee of the Commission or brought to
the Commission's attention, it also should be raised and
adjudicated. This Supplement and the prior Interpretation apply to
any individual who has established a valid benefit year and also to
a case wherein a benefit year ends and the claimant subsequently
accepts permanent employment between one day but not greater than 30
days and becomes unemployed with an issue under G.S. 96-14(1), (2)
or (2A) before establishing a new benefit year. In the latter
situation, this Interpretation and Supplement apply even though the
claim is within a new benefit year.

Whether or not the claimant is Treceiving unemployment insurance
benefits when the employment. occurs is not material since Commission
Regulation 2.14 defines a "claimant" in- terms of one who "files a
claim” and not one who is receiving benefits.

Adopted as an official Interpretation by the Commission on
April 12, 1985. This Supplement I cancels and replaces
Supplement I, Interpretation No. 262, adopted on September 21, 1984,
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EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA

INTERPRETATION NO. 263

TO: Employment Security Commission
FROM: T. S. Whitaker, Chief Counsel

SUBJECT: Between Terms Denial for Educational Personnel

Questions have arisen concerning the interpretation of N.C.G.S. 96-13(b)(1)
with regard to the requirements of 26 USC 3304(a)(6). This interpretation is
to clarify the meaning of N.C.G.S. 96-13(b)(1l) to assure, as required by
N.C.G.S. 96-20, that the application of the North Carolina Employment Security
Law is compliant with all relevant Federal law, declared by the General
Assembly of North Carolina in N.C.G.S. 96-19 to be the purpose of our law,

Question #1 - In view of the provisions of 26 USC 3304(a)(6) can N.C.G.S.
96-13(b)(1) conformably require the retroactive payment of benefits to
instructional and principal administrative (professional) personmnel in or for
educational institutions?

A. The U. S, Department of Labor has interpreted 26 USC
3304(a)(6)(i) to allow the retroactive payment of benefits to
professional educational personnel only where the Commission
determines that the reasonable assurance upon which the
disqualification is based was faulty when given. As of the
effective date of this interpretation, N.C.G.S. 96-13(b)(1) is
interpreted to allow the retroactive payment of benefits to
personnel in instructional, research or principal administrative
capacities only upon a redetermination under circumstances
allowed by Federal guidelines, (See Supplement #1, Q&A
Supplementing Draft Language and Commentary to Implement the
Unemployment Compensation Amendments of 1976 — Public Law
94-566, Question 7, Page 20). Any questions regarding
retroactive claims payments to professional personnel should be
routed directly to the Legal Department.

Question #2 -~ May non-professional educational workers be disqualified under
N.C.G.S5. 96-13(b)(1) for periods of leave between non-consecutive school
terms, i.e., during leaves of absence or sabbaticals?

A. No. Federal law does not allow such disqualifications.
Such non-professional educational workers must be treated as any
other worker on leave of absence. Therefore, if a leave of
absence is with pay, an issue of whether the worker is
unemployed within the meaning of N.C.G.S. 96-8(10) will arise if
a claim is filed during the pendancy of the leave., Similarly,
unpaid leaves of absence shall be treated in accordance with
usual Commission procedures.
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Question #3 - Does G.S. 96-13(b)(1) require a disqualification for weeks
occurring between terms or years or during a vacation period of professional
and non-professional employees of educational service agencies who perform
services in an educational imstitution covered by G.S. 96-13(b)(1)?

A. It does. N.C.G.S. 96-13(b)(1) requires between terms
denials for claims "with respect to services in . . .
educational institutions.” The Commission's interpretation of
this language as reaching educational service agencies has
recently been approved by the North Carolina Court of Appeals.

Question #4 - Do the provisions of G.S. 96-13(b)(1) require the
disqualification of all educational persomnel during a vacation period or
holiday recess if the individual worked prior to such period and has a
reasonable assurance of employment after such period?

A. Such disqualifications are required. The Commission has
alvays interpreted the language of 96-13(b)(1l), except as
interpreted in Answer #2 above, to comprehend all periods of
vacation or recess.

Question #5 - May an individual who has worked in one capacity during one
school year, e.g., non—professional, be denied benefits at the beginning of
the summer if the employment in the next year for which a reasonable assurance
is offered is in another capacity, e.g8., professional work? May retroactive
benefits be denied if the work offered at the end of the summer is in a
different category? :

A. The U.S. Department of Labor interprets Federal law to
forbid such “"crossover” disqualifications. Therefore, if the
only assurance of continued employment or the only job offered
is in a substantially different capacity, the claimant may not
be disqualified between terms or denied retroactive benefits,

Adopted as an offical Interpretation of the Commission effective
September 10, 1984,



TO:

FROM:

SUBJECT:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
INTERPRETATION NO. 263

SUPPLEMENT I

Employment Security Commission
T. S. Whitaker, Chief Counsel

Between Terms Denial

Recently the General Assembly amended G.S. 96-13(b)(1) by deleting
the period at the end of the last sentence and adding the following
words and punctuation. ,

or who performed such services in an educational
institution while in the employ of an educational service
agency, and for this purpose the term "educational
service agency” means a governmental agency or
governmental entity which is established and operated
exclusively for the purpose of providing such services to
one or more educational institutions.

The amendment applies to all claims weeks beginning on or after
March 3, 1985. The effect of this amendment is that individuals
who are performing services in an educational institution and who
are employed by non-governmental educational service agencies are
not denied benefits due to the "between terms" provision. For
example, food service workers at a college who are employed by a
private caterer are not to be denied benefits while the cafeterla
or smack bar is closed at Christmas or Spring Break.

Adopted as an official Interpretation by the Commission on
April 12, 1985,



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
INTERPRETATION NO. 263, SUPPLEMENT IL
TO: Employment Security Commission
] v
FROM: T. S. mwer,ﬁhief Counsel
SUBJECT: Public Health Nursing Positions with Schools

An inquiry has been received from a county personnel department whether or not
individuals performing services in public health nursing positions with the
county's secondary schools are subject to ''between terms denial’ if such
individuals' positions are reduced from 12 months to 10 months, to coincide
with the school term.

N.C. Gen. Stat. §96-13(b)(1) provides for what is known as "'between terms
denial" for individuals performing services for nonprofit organizations,
hospitals, State hospitals, State or other institutions of higher education,
or secondary schools.

The answer, therefore, is in the ﬁfﬁ_rmative since those in the public health
nursing positions are performing ". . . services for . . . secondary schools
subject to . . ." the Employment Security Law. N.C. Gen. Stat. §96-13(b) ),
by its specific terms, is not limited to teachers or teaching-related
services. The test is whether or not the services are performed for those
employing entities listed.

Adopted as an official Interpretation by the Commission on June 1, 1987.



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
INTERPRETATION NO. 263

SUPPLEMENT III

TO: EMPLOYMENT SECURITY MMISSION

FROM: Thomas S. Whitaker ief Counsel

REFERENCE: ESC Interpretation No. 263; Supplements I and II
SUBJECT: Between Terms Denial - "REASONABLE ASSURANCES™

N.C.G.S. §96-13(b) (1) requires the ineligibility for unemployment
insurance benefits of educational personnel during all periods of
vacation or recess if they have reasonable assurance of employment
with the educational institution after such periods expire. What
constitutes "reasonable assurance" of employment has been a
problematic area for adjudicators and appeals referees.

In the majority of cases, the existence of "reasonable assurance"
must be determined by considering (1) the historical relationship
between the claimant and the educational institution, (2) the
educational institution’s policies and procedures regarding
continuing employment and the claimant’s knowledge thereof, (3) the
degree of certainty, if any, expressed in the correspondence or
discussion between the claimant and the educational institution’s
authorized representative regarding continuing employment, and (4)
what the educational institution intended to convey to the claimant
regarding its commitment to furnishing continuing employment and
what the claimant understood. The following items, standing alone
or combined, will not constitute "reasonable assurance" of

erployment:

1. Continuing insurance coverage since there are laws
which control such matter;

2. The right to carry over unused leave should the
claimant be reemployed by the educational institution;

3. A mere statement that the claimant will be considered
or eligible for reemployment; and,

4. A possibility of employment contingent on the
educational institution’s receipt of sufficient funding,
or on the educational institution not having to give
priority consideration to other individuals.
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A letter received by the claimant from the educational institution
stating that his/her contract of employment will not be renewed for
the period after the vacation or recess is a Presumption that there is
no "reasonable assurance" of continuing employment. The presumption
is not rebutted by a mere showing that the letter contains reference
to a possibility of an extension of employment if sufficient funding
is received by the educational institution. Evidence that the
historical relationship or discussion between the claimant and the
educational institution establishes that the letter was a mere
formality is sufficient to rebut the presumption of no “reasonable

assurance" of continuing employment.

It is imperative that the attached ESC Interpretation No. 263,
Supplements I and II be reviewed by all ESC personnel responsible for
raising issues and/or adjudicating issues under G.S. §96-13(b) (1) .
Also, resource personnel should be utilized if questionable situations
arise. The Legal Department Staff will assist the resource personnel
as much as possible to provide answers.

Attachments

Adopted as an official Interpretation of the Employment Security
effective May 27, 1992.



' TO;
FROM:

SUBJECT:

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA

INTERPRETATION NO. 264

",'Employment Security Commission

T. é, Whitaker, Chief Counsel

N.C.G.S. 96-8(10) - Application of thisAsection in cases where an
employer's incentive pay plan results in an employee being paid for
more hours than he actually worked =

N.C.G.S. 96-8(10)a.1. provides:

For the purpose of establishing a benefit year, an
individual shall be deemed to be unemployed if he has
payroll attachment but, because of lack of work during
the payroll week for which he is requesting the
establishment of a benefit yvear, he worked less than
the equivalent of three customary scheduled full-time
days in the establishment, plant, or industry in which
he has payroll attachment as a regular employee. If a
benefit year is established, it shall begin on the
Sunday preceding the payroll week ending date.

N.C.G.S. 96-8(10)b.2. provides:

For benefit weeks within an established benefit year,
a claimant shall be deemed to be partially unemployed,
if he has payroll attachment but because of lack of
work during the payroll week for which he is
requesting benefits he worked less than three
customary scheduled full-time days in the
establishment, plant, or industry in which he is
employed and whose earnings from such employment
(including payments defined in subparagraph ¢ below)
would qualify him for a reduced payment as prescribed
by G.S. 96-12(c).

The wording of these sections requires that the Commission look at
the number of hours of work which were available and actually worked
by the individual, and is based on a five-day, forty-hour work week.
For work weeks which are not set up on a five-day, forty-hour basis,
the Commission has interpreted these provisions in terms of
percentages, e.g., where an individual works less than 60% of his
customary work week, he may be partially unemployed. See
Interpretation No. 256.
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Based on the wording of the statute and Interpretation No. 256, a
decision as to whether an individual is partially unemployed should
be based on the number of hours actually available for the individual
to work and not upon the number of hours for which the employer

elects to pay an individual under the employer's particular incentive
pay plan. '

“>Adopted as an official Interpretation by the Commission on

November 14, 1984,



FMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
INTERPRETATION NO. 264, SUPPLEMENT I

TG: Employment Security Commission
FROM: T. S. Whitaker, Chief Counsel

SUBJECT: Attached Unemployment; N.C. Gen. Stat. §96-8(10).

Interpretation No. 264 prohibits the use of wages from an incentive pay plan in
adding to the computation of the number of days or hours worked or paid for the
-unemployment threshold test as set out in N.C. Gen. Stat. $96-8(10). Although
that Interpretation specifically is limited to incentive pay plans, some
questions have arisen. An incentive pay plan contemplated under that
Interpretation is one in which an employer adds an amount in terms of a
portion or percentage of the base hourly wage to the employee's pay due to the
employee's meeting or exceeding a certain production or performance standard.
The situation then under study involved an employer's request to divide the
total wages paid, including the incentive ay, by the base hourly wage to
determine the number of hours ”effectivelyP' paid during the week in question.
All that Interpretation intended was to prohibit an employer's attempt to raise
the number of hours for the unemployment threshold test by using such plan.

For example, an employee who actually had worked twenty hours had been paid
more than the sum determined by multiplying the twenty hours worked by the base
hourly wage because of incentive or production pay. The amount actually paid
might have been equal to 24 hours times the base hourly wage, and the employer
was attempting to have 24 hours used as tie number of hours for determining
"unemployment'' for purposes of N.C. Gen. Stat. 396-6(10). Interpretation No.
264 holds to the contrary. It does not address or Liold that other pay should
be ignored.

N.C. Gen. Stat. 396-8(10) a.l. and b.2. limit unemployment for attached
individuals to instances in which an individual works or is paid "less than
three customary scheduled full-time days'' or 0U% of the customary scheduled
full-time hours. See, Interpretation No. 25¢. Some have concluded from -
Interpretion No. 264 that unless an attached individual actually works at
least the three days or ©0% threshold, that individual is unemployed even if
paid for more than the regular or customary amount of wages for three days or
60%. The thrust behind Interpretation 264, however, is that an employer
cannot use an incentive or production pay plan in adding to the total used for
determining the threshold. Any otter wages or pay including bormus, vacation
pay, etc., however, must be applied in determining whether the three days or
607 has been met. ‘

N.C. Gen. Stat. §96-8(6)a. provides in pertinent part that '"[aln employee who
is on paid vacation or is on paid leave of absence due to illness or other
reason shall be deemed to be in employment irrespective of the failure of such
individual to perform services for the employing unit during such period." A
"leave of absence' is not defined in the Eiployment Security Law and must
therefore be given its customary meaning; that is, leave or permission to the
employee from the employer to be absent from work. If the employer pays the
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employee tie regular or customary wages for that period of absence, then that
employee is ''in employment' and therefore not "unemployed.' For example, an
employee who works three days (or 60%), is paid vacation or holiday pay for
these three days (or 60%), or any combination thereof equalling three days (or
6U%), is not within the threshold test for 'unemployment.' :

In determining what wages count, the first consideration is what wage rate the
employer customarily uses when it pays its employees for sick leave, holiday
pay, vacation pay, etc. This rate must be at least the applicable minimum
wage; if not, that applicable minimum wage rate will be used. Next and only
for purposes of the three days or 6(% test, any incentive or production pay is
subtracted from the total pay for the week. It is immaterial what the
employer calls the incentive or production pay. For purposes of this
Interpretation and Supplement, incentive or production pay means additional
wages due to meeting or exceeding any production standard during the period in
which the employer calculates the earnings for that period for the employee.
Vacation, bonus or any other pay is not subtracted. That sum then is divided
by the customary hourly wage rate or applicable mimimum wage. If the quotient
is at least the equivalent of ''three customary full-time days'' or 60% of the
customary scheduled full-time hours, the employee does not meet the tlweshold
test for ''unemployment.'

Vacation wages already paid prior to the week in question but attributed by
the employer to the week in question also must be used in this determination,
unless those wages already have been considered as wages in a test for
"unemployment'' in a prior week or used as earnings for purposes of N.C. Gen.
Stat. §96-12(c). For example, if vacation pay for two days had been paid
several months prior to the week under consideration, but that vacation pay
had been used either by the employer or the Commission in determining whether
or not the employee then met the test for "unemployment'', that vacation pay or
wages again camnot be considered or used. E

Adopted as an official Interpretation by tle Commission on June 9, 1987.
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EMPLOYMENT SECURITY COMWMISSION OF NORTH CAROLINA
UNEMPLOYMENT INSURANCE DIVISION
RALEIGH, NORTH CAROLINA

June 16, 1987

UI Bulletin No. 11 (87)

UI Management Staff and Outstationed Personnel

Special Attention: Local Office'Managers

FROM:
SUBJECT:

bei
Preston L. Johnson, UI Director |

Eligibility for Attached Unemployment

Please Refer to Interpretation No. 264, Supplement 1, dated June 9,
1987.

The Employment Security Law, Section 96-8 (10) 1limits unemployment
for payroll attached individuals to instances in which an individual
works or is paid "less than three customary scheduled full-time
days" or 60% of the customary scheduled full-time hours. The intent
of Interpretation No. 264 is to prevent an employer from using
incentive or production pay in determining the number of hours
"effectively" paid during a given week. However, any other wages or
pay including bonus, vacation pay, holiday pay, etc..., must be
applied in determining whether the three days or 60% threshold has
been met.

This bulletin supersedes UI Bulletin 1 (85) which is now obsolete.

EXPIRATION DATE: Indefinite
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INTERFRETATION RO, 263

TO: Euployment Security Co*miséion
Tt
FROM: T. S. Whitaker, Bhief Counsel

SUBJECT: Seasonal Pursuits, N.C. Gen. Stat. $96-16.

inquiry has been made whether any federal employment can be determined a
"'seasonal pursuit'' under this section of the Employment Security Law. Pursuant
to 5 U.5.C. 338501 et seq., and 20 C.F.R. §§605.1 et seq., wages from services
performed in federal civilian service are assigned under applicable State law
for determination and payment of unemployment insurance benefits. North
Carolina, of course, by agreement with the U.S. Secretary of Labor, is a
recipient of such assignment of wages and pays unemployment insurance benefits
on this "UCFE" (unemployment compensation for federal employees) type of claim.

20 C.F.R. §609.9 sets forth the provisions of any State law applicable to UCFE
claims. Vhile claims, information, notices, decisions, eligibility
requirement, disqualifications, wage combining, and other procedural
requirenents are applicable, no mention is made of "seasonal pursuits' applied
for by any "federal agency," as defined in 20 C.F.R. §609.2(e). From this
omission in federal law and regulations, we conclude that benefit claims and
payments are under North Carolina law, but employee coverage is not. This
conclusiﬁn is supported by 20 C.F.R §60Y.2(f) which defines "federal civilian
service.

To determine such service as a ''seasonal pursuit'' under N.C. Gen. Stat.
§50-16, tiiis Commission would have to make such determination in terms of
"Pursuit," which is defined as '. . . an employer or branch of an employer."
N.C. Gen. Stat. §96-16(j)(1). Federal law and regulations prohibit this State
from making such determination.

In sumary, no ''seasonal pursuit'' determination on federal civilian service
can be made by tliis Commission pursuant to N.C. Gen. Stat. 896-16, although,
presumably, the Congress or the U.S. Secretary of Labor could amernd the law
and regulations to provide for such determination to be considered. No such
application has been received from any federal agency ror such determination,
and none is under consideration. If any application is received, it will be
denied by this Commission based on current federal law and regulation.

Adopted as an official Interpretation by the Commission on tarch 31, 1987.
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INTERPRETATION NO. 265

TO: Employment Security Commission
FROM: T. S. Whitaker, Chief Counsel

SUBJECT: Authority to Reconsider State UI Claims

In order to implement their revised interpretation of the
effective date of Section 1430(a) of the Omnibus Trade and
Competitiveness Act (OTCA) of 1988 (the 1988 Amendments), the
United States Department of Labor has required by Section 5.b..
of General Administration Letter No. 15-90 the North Carolina
Employment Security Commission to review the authority
contained in the North Carolina Employment Security Law
(Chapter 96 of the North Carolina General Statute) to
redetermine or reconsider unemployment insurance benefit
claims. The United States Department of Labor has also
required the State to apply such authority to Trade
Readjustment Allowances (TRA) and Trade Adjustment Assistance
(TAA) claims under the same conditions that are applied to
State unemployment insurance benefit claims.

A review of tha North Csrolina Employment Security Law reveals -
that North Carolina General Statute 96-15 (b) (1) provides,
inter alia, that at any time within one year from the date of
the making of an initial determination, the Employment Security
Commission on its own initiative may reconsider such
determination if it finds that an error in computation or
identity has occurred in connection therewith or that
additional wages pertinent to a claimant benefit status have
become available, or if such determination of benefit status
was made as a result of a nondisclosure or misrepresentation of
a material fact. There are no other provisions in the North
Carolina Employment Security Law providing for any authority to
redetermine or reconsider unemployment insurance benefit clainms.

This Interpretation is issued to clarify the authority
contained in the Employment Security Law to redetermine and
reconsider unemployment insurance benefits and to serve as the
certification required in General Administration Letter No.

15-90.

Adopted as an official Interpretation by the Commission on
March 1, 1991.



EMPLOYMENT SECURITY COMMLSSION OF NORTH CARCLINA
INTERPRETATION NO. 267

TO: Employment Security Commission

J .
FROM: T. S. Whitakerhief Counsel
SUBJECT: Disability Pension Offset Requirements

The Federal Unemployment Tax Act (FUTA), 26 U.S.C. §3304(a) (15), requires
~ that the amount of unemployment compensation payable to an individual for
any week during which the individual is Teceiving a governmental or other
pension, retirement or retired Pay, annuity, or any other similar periodic
payment which is based on the previous work of such individual shall be
reduced (but not below Zero) by an amount equal to the amount of such
pension, retirement or retired pay, annuity, or other payment which is
reasonably attributable to such week, provided that such payment is under
a plan maintained (or contributed to) by a base period or chargeable
employer. N.C. Gen. Stat. §96-14(9) adopted such federal requirement,

Inquiry has been made whether this subsection of North Carolina law
applies to disability retirements. pue to the clear similarity with
federal law, and persuaded by the U.S. Department of Labor's Unemployment
Insurance Program Letter No. 22-87, expiration date 4-30-88, we are of the
opinion it does. ’ ‘

such individual, it applies only to retirement income collected by the
person who actually earned this income. It does not apply, for example,
to a survivor's or widow's or widower's benefit that is payable to a
survivor, and is not based on the previous work of that survivor
Likewise, temporary  disability  insurance payments and worker's

iy
although they may be unger N.C. Gen. Stat. §96-13(a) (4). Mo exhaustive
list of all the kinds of payments that are deductible is available.
Payments provided for under the plans or programs listed below are subject
to the pension offset requirements:

* 1. Primary social security old age and disability Tetirements,
including those based on self-employment;

2. State and local govermment pensions of all types;

. Federal Civil Service pensions, including disability pensions;

3
4. Private for-profit employer pensions;
5. Non-profit employer pensions;

6

. Military retirement pensions and disability retirement pensions;
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7. Railroad Retirement annuities;

8. Benefits derived from Individual Retirement Accounts; ang

9. Benefits based on Keogh plans.

** If an &X-service person is receiving a‘retirement pension based on
length of service, or disability, from the branch of military service
in which served, this. pension ig deductible; however,” if the
disability bPayment is from the Veteran's Administration, the
disability Payment is not deductible, '

In contrast to N.C, Gen. Stat. 396-8(10)c. , unless the claimant or the
employer specifies otherwise, lump-sum Tetirement payments are to .pe
deducted only in the week received, :



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
RALEIGH, NORTH CAROLINA

October 15, 1991

TO: Holders of Interpretation Manual
FROM: Ann Q. Duncan, Chairman §g}ﬁff

SUBJECT: Interpretation No. 268

In accordance with Interpretation No. 252, the attached
Interpretation No. 268 has been adopted as an official
Interpretation by the Employment Security Commission and
shall be distributed to all holders of the Interpretations.

Interpretation No. 265 issued March 1, 1991 is renumbered
as Interpretation 266. Please make the appropriate changes

on your copy.

Any questiohs about this Interpretation should be directed
to the Office of the Chief Counsel at (919) 733-4636.

‘Attachment



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA

INTERPRETATION NO. 268

TO: Employment Security Commission
X

FROM: T. S. Whitak@ief Counsel

SUBJECT: Extended Benefits

Charging of Benefits

REQUESTED BY: Preston L. Johﬁson, Director

Unemployment Insurance Division

QUESTION:

(1)

(2)

Does Section 96-9(c) (2)b apply to the state portion of the
extended benefits paid?

Does Section 96-9(c) (2)a apply to the state portion of the
extended benefits paid?

CONCLUSION: (1) Yes.

(2) Yes.

N.C.G.S. §96-12(e)G, in pertinent part, provides as follows:

This

On or after January 1, 1978, the federal portion of
any extended benefits shall not be charged to the
account of any employer who pays taxes as required by
this Chapter but the State portion of such extended
benefits shall be charged to the account of such
employer. All state portions of the extended
benefits paid shall be charged to the account of
governmental entities or other employers not liable
for FUTA taxes who are the base period employers.
(Emphasis added.)

provision mandates the charging of the State portion of

extended benefits to experienced rated and reimbursement base
period employers. It does not define what charging method or
scheme the State should use to allocate the extended benefits
payments to the accounts of the base period employers.
Furthermore, it does not, expressedly or impliedly, ‘1limit the
applicability of any provision of G.S. §96-9(c) (2).
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The above provision is consistent with the Federal Unemployment
Tax Act (FUTA) 26 U.S.C. 3301-3311, and Federal Regulations.
Regulation 20 CFR 615.10(a) reads as follows:.

(a) Charging contributing employers. Section 3303(a)
(1) of the Internal Revenue Code of 1954 (26 U.S.C.
'3303(a) (1)), does not require that Extended Benefits
paid to an individual be charged to the experience
rating accounts of employers. A State law may,
however, consistently with Section 3303(a) (1),
require the charging of Extended Benefits paid to an
individual, and if it does, it may provide for
charging all or any portion of such compensation
paid. Sharable regular compensation must be charged
as all other regular compensation is charged under the
State law.

Accordingly, North Carolina has the right to choose whether or not
to charge extended benefits to employers’ unemployment insurance
tax accounts.

The North Carolina General Assembly has provided a standard
statutory scheme for charging benefit payments. That scheme is
set forth in G.S. §96-9(c)(2)a which provides as follows:

Benefits paid shall be allocated to the account of
each base period employer in the proportion that the
base period wages paid to an eligible individual in
any calendar quarter by each such employer bears to
the total wages paid by all base period employers
during the base period, except as hereinafter provided
in paragraphs b, ¢, and d of this subdivision, G.S.
96-9(d) (2)c, and 96-12(e)G. The amount so allocated
shall be multiplied by one hundred twenty percent
(120%) and charged to that employer’s account.
Benefits paid shall be charged to the employers’
accounts upon the basis of benefits paid to claimants
whose benefit years have expired.

This subsection contains no language from which it may be
concluded that the charging method or scheme set forth therein

is limited to the charging of regqular benefit payments, and not
applicable to extended benefit payments. The “except as
hereinafter provided in . . . 96-12(e)G" language is included to
exclude from the definition of "benefits paid" the federal portion
of extended benefits which "shall not be charged to the account of
any employer who pay taxes as required by this Chapter . . .V

G.S. §96-12(e)G. ' This is a reasonable interpretation of this
"except" language bécause all other statutory provisions
referenced provide for the "non-charging" or exclusion of specific
benefit payments.



INTERPRETATION NO. 268
Page Three of Three

For extended benefit payments made prior to January 1, 1978, the
Legislature specifically stated that G.S. §96-9(c) (2)b was not to
be applied to the charging of extended benefit payment. No such
language is contained in the pertinent part of G.S. §96-12(e)G, as
set out above, which addresses extended benefit payments made
after January 1, 1978. By its specific language, G.S.

§96-9(c) (2)a makes G.S. §96-9(c) (2)b applicable to the charging of
benefit payments. In view of the exclusionary language used by
the Legislature as to extended benefit payments made prior to
January 1, 1978, it is reasonable to assume, and it is concluded,
that the inapplicability of G.S. §96-9(c) (2)b must be specifically
stated in order for it not to be applied to the charging of any
benefit payments.

In sum, the statutory charging scheme of benefit payments set
forth in G.S. §96-9(c) (2), paragraphs a and b included, is
applicable to the charging of the State portion of extended
benefits to the accounts of base period employers.

Adopted as an official Interpretation by the Commission on October
14, 1991.



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA
Interoffice Communication

Date: February 28, 1992

TO: Holders of Interpretation Manual
FROM: T. S. Whitakeréﬁg%ief Counsel

SUBJECT: Interpretation No. 269

In accordance with Interpretation No. 252, the attached
Interpretation No. 269 has been adopted as an official
interpretation by the Commission and shall be distributed to all
holders of the Interpretations. Also attached is a current index.

You also should make a pen and ink correction to Interpretation No.
265 "Authority to Reconsider State UI Claims" to make it
Interpretation No. 266.

Any questions about this Interpretation should be directed to the
office of the Chief Counsel at (919) 733-4636.

Attachments



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA

INTERPRETATION 269

TO: The Employment Security Commission
FROM: T. S. Whitaker,' Chief Counsel

SUBJECT: Who May Appeal and/or Protest an Unemployment Tax Rate
- Assignment, an Unemployment Tax Assessment and Demand
for Payment, or an Employer’s Status and/or Liability

The Tax Department of the Unemployment Insurance Division
has asked who may appeal an Unemployment Tax Rate
Assignment, an Unemployment Tax Assessment and Demand for
Payment, or an employer’s status and/or liability.

An appeal or protest of an Unemployment Tax Assessment
and Demand for Payment, an Unemployment Tax Rate
Assignment, or an employer’s status and/or liability
pursuant to N.C.G.S. 96-4(m) must be made in writing by
the following appropriate individual. For a sole
proprietorship, the sole proprietor must enter the appeal
or protest. For a partnership, any partner may enter the
appeal or protest. For a corporation, a corporate
officer may enter the appeal or protest. An employee of
a corporation may appeal for the corporation provided the
"employee shows that he has been delegated the authority
by the corporate officers or the Board of Directors.
Proof of such delegation would be a copy of the minutes
so delegating, an affidavit, or some other document
equally worthy of proof. The appeal or protest from this
employee shall be accepted contingent upon the
corporation providing the proper proof. An appeal or
protest may be entered for any entity by an attorney
representing the entity. An appeal or protest may be
entered by a non-attorney who is supervised by an
attorney pursuant to N.C.G.S. 96-17(b). The attorney who
supervises a non-attorney must provide written
verification of this supervision with each appeal or
protest.

The authority granted by a power of attorney is governed
by N.C.G.S. 32A-2(12). If the power of attorney grants
the power to act in tax matters generally without
restriction, the individual or corporation holding the
power of attorney may prepare, execute, verify, and file
in the name of the principal and on behalf of the
principal any and all types of tax returns or amended
returns. It may file reports and applications for
corrections. Also, said individual or corporation may
obtain an attorney to institute and carry on any
proceeding that would constitute a "legal proceeding."
It has no authority to institute or carry on such
proceeding without an attorney.



A semantics problem has evolved from the Commission

'interchangeably using the terms appeal, protest, appeal

and request for a hearing, and protest and request for a
hearing. If an individual or corporation with a power of
attorney enters a document that is labelled or uses the
words appeal, protest, appeal and request for a hearing,
or protest and request for a hearing, it should be
accepted and acknowledged as a request for information to
which a response is made. Therefore, any documents so
labelled shall not be treated as an appeal or protest
that would lead to a hearing and will not toll the
running of the time to enter an appeal or protest that
will lead to the hearing. The individual or corporation
filing said document shall be so notified. However, it
should be treated as an inquiry concerning the tax rate,

. tax assessment, status, or liability to which a reply is

to be made. If any error is found, the correction shall
be made. '

Adopted as an official Interpretation by the Commission on February

28,

1992



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA

INTERPRETATION NO. 270

TO: The Employment Security Commission
FROM: Thomas S. Whitaker, Chief Counsel

SUBJECT: Temporary Help/Services Agencies
(1) Job Listings Requirement
(2) Fee-Charging Restriction

QUESTION #1:

Does the Vietnam Era Veterans Readjustment Act of 1974 require
temporary help/services agencies who have subcontracts with Federal
contractors to list all suitable employment openings with the
Employment Security Commission? ~

ANSWER: Yes

DISCUSSION:

In a letter dated March 25, 1992, the Regional Director of the U.S.
Department of Labor Employment Standards Administration Office of
Federal Contract Compliance Programs responded to this and similar
questions posed by the General Counsel of the National Association
of Temporary Services, Incorporated. The following is a verbatim
excerpt from that letter which supports the foregoing answer:

The Act does require temporary help firms/agencies that
have subcontracts with Federal contractors to list all
suitable employment openings received from customers with
the State Employment Service including those occurring at
an establishment of the subcontractor other than at the
establishment at which the contract work is being
performed.

Even though the temporary help firm regularly maintains a
list of qualified temporary employees previously screened
or hired, it is not exempt from the requirements to list
the opening with the State Employment Security Commission
upon receipt of the job orders. The interpretation that
customer orders filled from within the temporary agency’s
own organization is within the meaning of the regulatory
requirements is incorrect. The temporary agency is not
filling job openings within its organization; it is
filling orders for the Federal contractors. The
reqgulations at 60 CFR 250.4(b) (3) should not be
interpreted in a manner to circumvent the intent of the
requirements under the Act.
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In addition, when a Federal contractor uses an employment
agency to recruit, screen, and refer potential employees,
both the temporary agency and the Federal contractor may
be liable if there is any violation of the Job Listing
Requirements.

In summary, the focus is targeted at job opportunities
and the emphasis placed on proceeding with good faith
efforts toward making job opportunities available to
covered veterans where there is federal contract coverage.

QUESTION #2:

Is 29 U.S.C. §49(1) (b) (1) applicable if an individual who is
referred by a Job Service Office to a temporary help agency is
required as a condition of his/her employment with the
temporary help agency to sign a contract specifying that the
applicant will become an applicant of the fee-charging unit of
the temporary help agency beginning when the applicant obtains
permanent employment with a client of the temporary help agency?

ANSWER: Yes.

DISCUSSION:

29 U.S.C. §49(1) (b(1) provides as follows:

Nothing in this chapter shall be construed to prohibit
the referral of any applicant to private agencies as long
as the applicant is not charged a fee. (Emphasis added.)

This provision permits a Job Service Office to refer an applicant to
a temporary help agency who will employ the applicant as its own
employee and assign him/her to perform various jobs for fee paying
clients of the temporary help agency. Even though the temporary help
unit may be a part of or attached to an applicant fee-charging
agency, 29 U.S.C. §49(1) (b) (1) will still permit a Job Service Office
to refer the applicant to the temporary help unit provided it is made
clear to the dual-unit agency that only its temporary help unit is
being served by the Job Service Office. Furthermore, the applicant
must be made aware at the time of referral that the referral is to
the temporary help unit, and that the temporary help unit is a part
of or attached to an applicant fee-charging agency.

The foregoing presumes, however, that the two (2) units of the dual
agency operate independently to the extent that the applicant’s
employment with the temporary help unit is not dependent on his/her
either becoming or potentially becoming an applicant of the
fee-charging unit. If the Job Service Office knows or have reason to
pelieve that as a condition of employment with the temporary help
unit, the referred applicant will be required to contract to become
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an applicant of the fee-charging unit and be liable for a fee upon
the occurrence of a specific event, the referral by the Job Service
Office is to the temporary help unit and the fee-charging unit. That
the fee would only become due and owing if the applicant obtains
permanent employment with a temporary help unit’s client does not
alter the fact that the applicant must contract to pay this fee to
the fee-charging unit in order to obtain employment with the
temporary help unit.

In summary, 29 U.S.C. §49(1) (b) (1) would prohibit a Job Service
office from referring an applicant to a temporary help agency that
would require, as a condition of employment, the applicant to sign a
contract to become an applicant of its fee-charging operations.

Adopted as an official Interpretation by the Commission on June 2,
1992.



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA

INTERPRETATION NO. 270

SUPPLEMENT 1

TO: The Employment Security Commission
FROM: Thomas S. Whitaker, Chief Counsel @

SUBJECT: Temporary Help/Services Agencies
Fee-Charging Restriction

QUESTION (submitted by Taylor Temporary Services, Incorporated in a
letter dated February 7, 1994):

Does the restriction on fee-charging of applicants referred by the
Employment Security Commission to temporary help/services agencies
prohibit such agencies requiring these applicants, after being
hired, to pay for charges for work-related items such as drug tests,
safety equipment, tools, and other similar items, incurred after
employment commences?

ANSWER: No

DISCUSSION:
29 U.S.C. §49(1)(b(1l) provides as follows:

Nothing in this chapter shall be construed to prohibit
the referral of any applicant to private agencies as long
as the applicant is not charged a fee. (Emphasis added.)

This provision permits a Job Service Office to refer an applicant to
a temporary help agency who will employ the applicant as its own
employee and assign him/her to perform various jobs for fee paying
clients of the temporary help agency. As stated in Interpretation
No. 270, adopted by the Employment Security Commission on June 2,
1992, a temporary help/services agency hiring of an applicant may not
be premised on the willingness of the applicant to pay a fee to the
agency, before or after hiring. This fee-charging restriction also
extends to any requirement that an applicant, prior to being employed
by the agency, be charged for work related items that may be required
by the agency.
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After the applicant becomes an employee of the temporary agency, the
fee-charging restriction is not applicable to charges for required
drug tests, safety equipment, tools, and similar work-related items
incurred after employment commences. Non-temporary help/services
agency employers may require payment for such charges by its
employees and referrals to these employers by the Employment Security
Commission are not terminated or limited because of this
requirement. To restrict temporary agency employers who have hired
applicants referred by the Employment Security Commission in this
manner, but not non-temporary agency employers, would result in
different treatment without a justifiable basis.

As with any other employer, a Job Service Office must inquire of the
temporary help/services agency whether an applicant, after being
hired, may be required to pay charges for work-related items, as
described above, incurred after employment commences. This
information must be noted on the job order and shared with the
applicant by the Job Service Office at the time of referral.

SUMMARY :

Neither 29 U.S.C. §49(1)(b)(1l) nor Interpretation No. 270 would
prohibit a temporary help/services agency employer from requiring an
employee, hired after referral by the Employment Security Commission,
to pay charges for drug tests, safety equipment, tools, and similar
work-related items incurred after employment commences. To ensure
that the applicant knowledgeably accepts employment and any
conditions applicable thereto, the Job Service Office must obtain
this information from the temporary help/services agencies, as well
as other employing entities, at the time the job order is submitted,
and share this information with the applicant at the time of referral.

Adopted as an official Interpretation by the Employment Security
Commission on February 25, 1994.



EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA

Interoffice Communication

TO: Holders of ESC Interpretation Maﬁual

FROM: - Harry E. Payne, Jr., Chairman

SUBJECT: ESC Int¢rpretation No. 271

DATE: December 14, 2005

In accc;rdance with ESC Interpretation No. 252, the attached ESC Interpretation No. 271
has been adopted as an ESC official interpretation and shall be distributed to all holders

of the ESC Interpretation Manual. Also attached is a new page 7 for the current index.

Any questions about this ESC Interpretation should be directed to the office of the Acting
Chief Counsel at (919) 733-4636.

Attachments



EMPLOYMENT SECURITY COMMISSION
OF NORTH CAROLINA

ESC INTERPRETATION NO. 271

TO: Employment Security Commission
FROM: David L. Clegg, Acting Chief Counsel

SUBJECT: Raising Separation from Employment [ssues:
Reduction in Force Plan - Separation Determined by Employer

QUESTION:

If an employee offers to be included in his/her employer's established reduction-in-force plan (1) that
extended to employees with high-level of seniority an opportunity to be separated from employment due to
Jack of available work in order for the employer to avoid separating other employees with less seniority, (2)
under which the employer expressly retained the right to accept or reject the offer and (3) under which the
employee could not revoke the offer after it was accepted by the employer, (a) who determines if a
separation from employment will occur and, (b) must ESC raise and _adjudicate a separation from
employment issue when the employer accepts the offer of the employee and he/she subsequently files a
claim for unemployment insurance benefits?

ANSWER: (a) Employer; (b) No.
DISCUSSION:

The Commission stated in ESC Precedent No. 15, In re Vaughn (1984) that we must look at whose, the
employer's or the employee's, "act effected the" separation from employment. Under N.C.G.S. §96-14, an
issue of separation from employment is raised and adjudicated only if the employee became unemployed
through his/her own fault or that of hisfher employer.

In the question as presented, under the employer's reduction-in-force plan, the employer expressly and
specifically retained the right to accept or reject the offer made by the employee. The offering employee's
separation from employment was not automatic or conclusively determined because she/he offered to be
included in the employer's reduction-in-force plan. The "act that effected" the employee's separation from
employment had to be the employer's decision to accept the employee's offer, which precluded the
employee from revoking the offer. Thus, under the employer's reduction-in-force plan if the employer
accepted the employee's offer the employee would be separated from employment due to a lack of
available work because the remaining work was only available to employees with less seniority. -

INTERPRETATION NO. 271



Page 2 of 2

SUMMARY:

Unemployment due to a lack of available work does not establish an issue of separation from employment
that must be raised and adjudicated under G.S. §96-14. If the information received from a claimant and
employer established similar circumstances as described herein, no issue of separation from employment
should raised. If the issue is raised, inadvertently or as a result of incomplete information received,
subsequent adjudication should conclude that there was no at-fault separation from employment.

Adopted as an official Interpretation by the Employment Security Commission on November 16, 2005.



TO:

FROM:

EMPLOYMENT SECURITY COMMISSION
OF NORTH CAROLINA

ESC INTERPRETATION NO. 272

Employment Security Commission

Thomas H. Hodges, Jr., Chief Counsel

SUBJECT: Application of the Provision under N.C.G.S. §96-14(1)

Since the 2009 amendment of the statutory provision relating to separations due to disability or
other health reasons under N.C.G.S. §96-14(1), several questions have been received as to its

applicability. In a question/answer format, this Interpretation provides guidance to those ESC

Relating to Separations Due to Disability or Other Health Reasons

employees who are authorized to raise and decide issues pursuant to G.S. §96-15.

STATUTORY PROVISION:

Where an individual is discharged or leaves work due solely to a disability incurred
or other health condition, whether or not related to the work, he shall not be
disqualified for benefits if the individual shows:

a. That, at the time of leaving, an adequate disability or health condition of the
employee, of a minor child who is in the legally recognized custody of the individual,
of an aged or disabled parent of the individual, or of a disabled member of the
individual's immediate family, either medically diagnosed or otherwise shown by
competent evidence, existed to justify the leaving; and

b. That, at a reasonable time prior to leaving, the individual gave the employer
notice of the disability or health condition.

QUESTION:
Who is "a member of the individual's "immediate family"?

ANSWER:
G.S. §96-8(27) defines "immediate family" as follows:

"Immediate family" means an individual's wife, husband, mother, father, brother,
sister, son, daughter, grandmother, grandfather, grandson, granddaughter, whether
the relationship is a biological, step-, half-, or in-law relationship.
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QUESTION:
Does "is in the legally recognized custody," mean that the individual maintains "legal physical custody” of
the minor child?

ANSWER:
No. The individual merely has to show that a legal relationship exists between the individual and the minor
child and the individual provides care to the minor child.

QUESTION:
How broadly and/or liberally shall the terms "disability" and "disabled" be defined and applied?

ANSWER:

Because the purpose of this provision is to hold an employee not disqualified from receiving unemployment
insurance benefits when he/she separates from employment because a necessity exists to provide care to
a member of his/her immediate family, "disability" and “disabled” are broadly defined and must be applied
liberally. That is, "disability" and "disabled" include any physical or mental disorder or impairment that
impairs an individual's ability to perform a major life activity. A major life activity includes, but is not limited
to, caring for oneself, performing manual tasks, seeing, hearing, eating, sleeping, walking, standing, lifting,
bending, speaking, breathing, learning, reading, concentrating, thinking, communicating, working, and the
operation of a major bodily function, including but not limited to, functions of the immune system, normal
cell growth, digestive, bowel, bladder, neurological, brain, respiratory, circulatory, endocrine, and
reproductive functions. Neither the physical nor mental disorder or impairment nor the resulting
disability is required to be total or permanent.

QUESTION:
Does "adequate . . . other health condition, . . . either medically diagnosed or otherwise shown by
competent evidence," apply to a parent who is not "aged"?

ANSWER:

Yes. This provision must be applied when an employee must separate from employment because a
necessity exists to provide care, temporarily or permanently, to any member of the employee's immediate
family. The "other health condition" is not required to be permanent.

QUESTION:
Is an individual required to exhaust all available paid employment-related leave before leaving work under
the above statutory provision to avoid being disqualified from receiving unemployment insurance benefits?

ANSWER:
Yes.
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QUESTION:

Is an individual required to exhaust all available unpaid employment-related leave before leaving work
under the above statutory provision to avoid being disqualified from receiving unemployment insurance
benefits?

ANSWER:

Yes and No. Yes, if the individual would be able to return to work on or before the expiration of the
available leave. No, if the individual conclusively shows that unpaid leave would be insufficient to cover the
length of his/her required absence from work and the employer would not excuse absences beyond the
unpaid leave expiration date or grant additional leave, and there is no other available and suitable work with
the employer. As to the latter, although the Commission encourages an individual to maintain an
employment relationship whenever possible, it does not require an individual to act futilely.

QUESTION:

Should an individual be disqualified from receiving unemployment insurance benefits if he/she failed to
give the employer notice of the disability or health condition “at a reasonable time prior to leaving”
employment?

ANSWER:

Consistent with the ESC precedent decisions and North Carolina court cases addressing the existence of
good cause for not providing notice of an absence from scheduled work when deciding whether an
individual was discharged from work due to misconduct or substantial fault, Yes and No. Yes, the
individual should be disqualified if the evidence establishes that it was possible for the individual to do so
and he/she did not have good cause for not giving prior notice. No, the individual should not be
disqualified if he/she had good cause for not giving prior notice, but did provide notice as soon as
reasonably possible. In determining the existence of good cause, the test to be applied is whether the
individual has acted as a person of ordinary prudence under the existing circumstances.

SUMMARY:

If the information received from a claimant and employer established all the elements required under this
statutory provision, subsequent adjudication should conclude that there was a non-disqualifying separation
from employment. The employer's account will not be charged the benefits paid to the claimant.

Adopted as an official Interpretation by the Employment Security Commission on October 2010.





