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TRANSMITTAL LETTBR

May 16,2012

[Back to Top]

TO THE MEMBERS OF THE 2012 REGULAR SESSION
OF THE 2011 GENERAL ASSEMBLY

The Legislative Research Commission herewith submits to you for your
consideration its report and recommendations to the 2012 Regular Session of the
2011 General Assembly. The report was prepared by the Legislative Research

Commission's Committee on Criminal Record Expunctions, pursuant to G.S. 120-

30.70(1).

Respectfully submitted,

Senator Philip E. Representative Thomas R. Tillis
Le Senate Speaker of the House of Representatives

Co-Chairs
Legislative Research Commission

President Pro Tempore of the Senate
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PREFACE
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The Legislative Research Commission, established by Article 68 of Chapter 120 of
the General Statutes, is the general purpose study group in the Legislative Branch of State

Govemment. The Commission is co-chaired by the President Pro Tempore of the Senate

and the Speaker of the House of Representatives and has five additional members

appointed from each house of the General Assembly. Among the Commission's duties is

that of making or causing to be made, upon the direction of the General Assembly, "such

studies of and investigation into governmental agencies and institutions and matters of
public policy as will aid the General Assembly in performing its duties in the most

efficient and effective manner" (G.S. 120-30.17(1).

The Legislative Research Commission authorized the study of Criminal Record

Expunctions, under authority of G.S. 120-30.17(1). The Committee was chaired by
Representative N. Leo Daughtry. The full membership of the Committee is listed under

Cornmittee Membership. A committee notebook containing the committee minutes and

all information presented to the committee will be filed in the Legislative Library by the

end of the20tl-201.2 biennium.
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COMMITTEE PROCEEDINGS

fBack to Topl

The Legislative Research Commission's Committee on Criminal Record Expunctions
met two times after the 2011 Regular Session. The Committee's Charge can be found
here. The following is a brief summary of the Committee's proceedings. Detailed minutes
and information from each Committee meeting are available in the Legislative Library.

November 1.7. 20L1. Meetine

The initial meeting of the LRC Committee on Criminal Record Expunctions began

with a review of the Committee's charge and the adoption of an operating budget for the
Committee. Committee staff provided an overview of North Carolina laws pertaining to
the expunction of criminal records. (See Appendix E)

Committee members engaged in an open discussion of issues and concems for
consideration during the course of the Committee's deliberations. The Committee
provided interested parties an opportunity to be heard on the issue.

April 18.20L2

The Committee met to finalize and adopt its final report containing its findings and

recommendations to the Leeislative Research Commission.
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1.

FINDINGS AND RECOMMENDATIONS

lBack to Topl

Findings
The Committee makes the following findings regarding the expunction of criminal
records:

In general, expunction is allowed in limited circumstances to remove information
about a charge or conviction of a criminal offense from the records of certain classes

of people. Once the record is expunged, any information related to the offense is

permanently deleted from the record and the individual may deny the incident ever

occuned.

In North Carolina, individuals who are eligible for expunction include:
. Those who had charges brought against them, but those charges were ultimately

dismissed or the person was found not guilty.
. Those who received a pardon of innocence from the Governor of North Carolina.
. Those who were the victim of identity theft (i.e. the person arrested for the crime

provided another person's name and information to the police instead of their
own).

. Those 18 years of age or older wishing to expunge juvenile records of minor
offenses.

. First-time offenders 2L years old or younger charged with a minor alcohol offense
or drug possession crime.

Information about a person's criminal record can be accessed by potential employers,
landlords and others running criminal background checks. Consequently, many
people are increasingly aware of the effect a criminal conviction can have on their
lives and how it can impact everything from their ability to get a job or rent an

apartment, to their ability to gain credit or to retain a professional license.

Expunction is a process that can and should be used to give people who have
committed minor crimes a clean slate and a fresh start, especially when a significant
amount of time has passed without further trouble.

Recommendation

The Committee recommends that the General Assembly enact Legislative Proposal I:

AN ACT TO PROVIDE FOR EXPUNCTION OF NONVIOLENT FELONIES OR
NONVIOLENT MISDEMEANORS AFTER 15 YEARS FOR PERSONS WHO HAVE
HAD NO OTHER CONVICTIONS FOR FELONIES OR MISDEMEANORS OTFIER
THAN TRAFFIC VIOLATIONS UNDER THE LAWS OF THE UNITED STATES,
THIS STATE. OR Ai{Y OTHER JURISDICTION.

-).

4.
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The Legislative Research Commission's Committee on Criminal Record Expunctions
may study whether current law strikes an appropriate balance between an employer's
need for access to accurate criminal history information about potential employees and

the need for a person who committed a relatively minor offense in the distant past to
obtain employment in spite of the person's criminal history. If the Committee finds that it
may be possible to achieve a better balance between these interests, then the Committee
may further consider what type of expunction procedure may be developed and

implemented that addresses the interests and concems of employers, but also affords
some appropriate relief to persons with a relatively minor past criminal conviction. In its
study, the Committee may consider all of the following:

(1) The effect of a person's criminal record with regard to a person's ability to obtain
employment.

(2) The reasons that an employer may need to know about a potential employee's
criminal record.

(3) What types of criminal records may or may not be relevant with regard to certain
types of employment.

(4) What criminal offenses, if any, it may be reasonable to allow to be expunged from
a person's record, the time period or other criteria that should be used to determine
whether it is appropriate to allow the expunction, and whether the offense should
be completely erased from the criminal record so that the person has no criminal
record, or retained but limit the accessibility of the record only for certain
purposes.

(5) Any other issues the Committee considers relevant to this topic.

Authority: LRC 2011 HJR 760
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STATUTORY AUTHORITY

fBack to Topl

NORTH CAROLINA GENERAL STATUTES
ARTICLE 6B.

Legislative Research Commission.

120-30.17. Powers and duties.
The Legislative Research Commission has the following powers and duties:

(1) Pursuant to the direction of the General Assembly or either house

thereof, or of the chairmen, to make or cause to be made such studies

of and investigations into governmental agencies and institutions and

matters of public policy as will aid the General Assembly in
performing its duties in the most efficient and effective manner.
To report to the General Assembly the results of the studies made.

The reports may be accompanied by the recofilmendations of the
Commission and bills suggested to effectuate the recommendations.

(3), (4) Repealed by Session Laws 1969, c. 1184, s. 8.

(5), (6) Repealed by Session Laws 1981, c. 688, s. 2.
(7) To obtain information and data from all State officers, agents, agencies

(8)

and departments, while in discharge of its duty, pursuant to the
provisions of G.S. 120-L9 as if it were a committee of the General
Assembly.
To call witnesses and compel testimony relevant to any matter properly
before the Commission or any of its committees. The provisions of
G.S. 120-19.1 through G.S. 120-19.4 shall apply to the proceedings of
the Commission and its committees as if each were a joint committee
of the General Assembly. In addition to the other signatures required
for the issuance of a subpoena under this subsection, the subpoena
shall also be signed by the members of the Commission or of its
committee who vote for the issuance of the subpoena.
For studies authorized to be made by the Legislative Research

Commission, to request another State agency, board, commission or
committee to conduct the study if the Legislative Research

Commission determines that the other body is a more appropriate
vehicle with which to conduct the study. If the other body agrees, and

no legislation specifically provides otherwise, that body shall conduct
the study as if the original authorization had assigned the study to that
body and shall report to the General Assembly at the same time other
studies to be conducted by the Legislative Research Commission are to
be reported. The other agency shall conduct the transferred study
within the funds already assigned to it.

(2)

(e)
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Appendix D - Legislative Proposal I

1
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4
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6

7
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LEGISLATIVE PROPOSAL I
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A BILL TO BE ENTITLED
AN ACT TO PROVIDE FOR EXPUNCTION OF NONVIOLENT FELONIES

OR NONVIOLENT MISDEMEANORS AFTER 15 YEARS FOR PERSONS
WHO HAVE HAD NO OTIIER CONVICTIONS FOR FELONIES OR
MISDEMEANORS OTHER THAN TRAFFIC VIOLATIONS UNDER THE
LAWS OF TIM UNITED STATES. THIS STATE, OR ANY OTTIER
JURISDICTION.

The General Assembly of North Carolina enacts:
SECTION L. Chapter 15A of the General Statutes is amended to

add a new section to read:
" lgs;Jg-ggg

limitation.
(g) For purposes of,.thi[ section. the term "nonviolent misdemeanor" or

"nonviolent felony" means any rnisdemeanor or f.elony except the following:
f!) A Class A throqgh G felony qt a Class Al misdemeanor.
(!) An ottbnse that includes assault as an essential element of the offense.
(3) An offense reellriring registration pursuant to Article 27A of Chapter

14 of the General Statutes. whether or not the person is currentlv
required to registsr,

(*) Any of the following sex-related or stalking offenses:
G.S. 14-27.7Ab). 14-190.7" 14-190.8. t4-190.9. 14-202. 14-208.11A.
L4-208.r8. t1-277 .3. 14-27 7 .3 4. r4-32r.r.

$) Any felony offense in Chapter 90_of the General Statutes where the
offense involves metharnphetamines. heroin. or possession with intent
to sell or deliver or sell and deliver cocaine.

($) An offense uncler G.S. 14-12.12(b). 14-12.13. or 14-12.14. or anv
offensq._ floj__lvhich puni$hnrent wa-s. determined pursualil. to
G.S. 14-3(c).

Q An ollense r-rnder G.S. 14-401.16.
(8) Any t'elony offense in which a commercial motor vehicle was used irt

the commissi_on of the offensg
&) Notwithstanding any other provision of law. if the person is convicted of rnore

than one nonviolent felonll or nonviolent misdemeanor in the same session of court and

none of the nonviolent t'elonies or nonviolent misdemeanors are alleged to have occurred

Ajfter the person had already been sgrved with criFinal process for the cornmissior! pf a
nonvicllent felonv or nonviolent rnisderneanor. then the rnultiple nonviolent felony or
misdemeanor convictions shall be treated as one nonviolent l-elony or misdemeanor
conviction under this section. and the expunction order issued under this section shall
plovide that the rnultiple nonviolent felony corlviction,s.pr rnisderneanor convictions shall
be expunged from the person's record in accordance with this section.
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Appendix D - Legislative Proposal I

|g) A person mav file a petition in the court where the person was convicted fbr
exp$nction of a nonyipleut rnisd_gl$eanor or nonviolent felony .g.o..Uviction from the
person's criminal record if the person has no other misdemeanor or felony convictions.
other than a tralllc violation. and was convicted of a nonviolent misdemwrror or
nonviolent felony that is eligible pursuant to subsection (b) of this section. The petition
sh-all nct be fiied earlier.th.AJr 15 yg.ars_after the date of the convictipn or.When any active.
sentence" perii:d of probation. and post-r'elease superviskrn has been served. whichever
occLrs later. The petition shall contain. but not be limited to. the lbllowing:

0l An alfidavit by the petitioner that the petitioner has been of good

b.ghavior since....lhe completion of any....-.sente.nc-e....{-e.grejygd for tlre
nonviolent misdemeanor or nonviolent felony" and has not been
convicted of anv other felony or misdemeanor other than a traffic
violation under the laws of the United States or the laws of this State

or any other stat%
(?) Verified affidavits of tw<l persons who are not related to the petitioner

or to each other bv blood or marriag:. that they know the character and
reputation of the petitioner in the comrnunity in which the petitioner
lives and that the.pQfitioner's character and r.gpltation are good.

G) A statement that the petition is a motkln in the cause in the case

wherein the petitioner was convicted.
g) An application on a fbrrn approved by the Administrative Office of the

Cgults reqllesting and Quthorizing a name-based State and national
criminal record check by the Department of Justice using any
information required by the Administrative Office of the Courts to
identify the indiviciual ancl a search of the confidential record of
expunctions maintained by the Administrative Office of the Courts.
The application shall be forwarded to the Department of Justice and to
the Administrative Office of the Courts. which shall conduct the
searches and report their findings to the court.

(fl An affidpvit by. .the petitioner that no restituliol.otdpJ$*-or-.civil
judgments representing amounts ordered for restitution entered against
the petitioner are outstanding.

Upon filing of the petition. the petition shall be served upon the district attorney of
the court wher:ein the case was tried resulting_ln-qoru,iction. The district attorney shall
have 30 days thereafter in which to file any objection thereto and shall be duly notified as

to the date of the hearing of the petition. Upon goocl cause shr:wn. the court rnay grant the

clistrict attomey an additional 30 davs to file obiection to the petition.
The plesidine..iqdge is authorized.tt) call upon a probation officer for any additional

investigation or verification of the petitioner's conduct since the cornpletion of any
sentence received {br the nonviolent misdemeanor or nonviolent lelony.

If the court. afler hearing. tinds that the petitioner has not been previously granted an

*xpunction wtdeil this sectipr. o.s. l5.A-145. l5A-145.1. l5rL.L45J. llA-145.3. or l5A-
1-45.4. the petitioner has no other felony or misdemeanor convictions. other than a traffic
violation. the petitioner has no outstanding restitution orders or civii judgrnents

representing amounts ordered for restitution entered asainst the petitioner. and the
petitioner was convictgd_of an offense eligible for expunction under this section and was

C riminal Re c o rd E xp un ctio n s- LRC Page 16



I
2
aJ

4
5

6

7

8

9

10

IT
T2

13

l4
15

l6
t7
18

t9
20
2I
22
23

24
25

26

27

28

29

30

3l
32
33

34

35

36

JI
38

39

40
4T

42
43

Appendix D - Legislative Proposal I

convicted ct". and completed any sentence received tor. the nonviolent misdemeanor or
nonviolent..fel.o.Iy at least l5..J-ears prio.r. to the filing of the petition. it shall order th4t
such person be restored. in the contemplation of the law. to the status the perseitr occttpied
before such amest or indictment or inlormation.

iO Ntt ptt-, *ti ltl !+ lvit$-ffi t-rlr qrder !ra,r beqn q:tgtpdpqrs-uar{ ti} s-ub,secti(-}rr

{c) *f this secticn shall}e trrcld thqrea{'ter unde{ iur}, Fror.'ision *f iiny laws to .be

Sltih:r r-rf psrjur]'*J*otherwise SiXigS ii lalse stiiternent by renson u{-{hat pqfson's.

l"ailllJe t$ r'ecite Llr ugRno\,v'ledge the fln'est. indictnlelt- inf'orrnaliun"-*Hjirl" or
c<l.nv.:iction. Persons pnrsuin# certific_ati$n under the i:reivL$ions of (lhapter,,1.,7q,,Qf

l7H q:"f' ghp Sisnerql Sf"*)llt"fp-*, horvp"ysr, shall-rlifi"qlets ixqy a$d all cqnvir:iiwq tp tlrg
c.ertii.)iin,g (J.$.nuliss.ion tp_g;rdless. of. r*'he_ther or n*t tlle convictions w"e{p

expunfled pursuant to the provisions of tltis sectian.
Persons recluir*d Lr.v Sifate law tcl obtain a pr:iminal history record check on a

prosFective empioyee shall nrit be deemecl to have knowlecige of any*convictions
expunged under this se-c_ti.clil*

{_d 3he c$urt sha.ll .;}lsCI {}rd.e.r that {hg*Qguyicti{in be sxprmsed fr{}m the
rpgeJd.s ot'che court ancl d.ir:ect all l;r.w enfj:rc.erne.n.t agencies heatjng rer:ord of the

snme to_S:{,punge t}reir recnr:ds <f the colrvictio.n. '}he .clerk s}rnll nqtifJ .$-t?.tp i.*:ti"

Ioc;rl agencies t:f the court's order as nravided in G.S. l5A:L50.
{O An}'erther applicable State or locirl $ovemrnent ageilcy sirall expunge

f rorn its recorais $ntries rnade as i! result. p{jhe convictiur ordr:red expunged under
this s.qction. The;ig.$$py shali iil.$Jtj3:verse any *durinis.trativ-.e at-ti.on{ fitkgtt again.s!

a pers<ln..wilofe recolci is exp.llngecf undgr thi$.*$^g$-t:kr!r i}s a result of the charges r>r

r".*nvictions exp"u.nged. 'Ilhis sui:secii<lr: shall n*.t ap.ftly io. ihe D.epartilient of Ju.ltiSS

fer D_N.A rec*r:ds and samples stoled iq the State DNA Datal]ase and the $Iiltg
IINA fiatiibank.

(g) A person who tiies a petition tor expunction of a criminal record under
this section must pay the clerk of superior court a fee of one hundred seventy-five
deLla:rs ($175.00) at the tine the petiti<ln is filed. Fees collected under this
subsection shall be deposited in the.General Fund. This subsection does Jrpt arrply
to netitions filed b)' an indigent."

SECTION 2. G.S. I5A-L45.4 reads as rewritten:
"$ 15A-145.4. Expunction of records for first offenders who are under 18

years of age at the time of the commission of a nonviolent felony.
(a) For purposes of this section, the term "nonviolent felony" means any

felony except the following:
(1) A Class A through G felony.
(2) A felony that includes assault as an essential element of the

offense.
(3) A felony that is an offense

ticte 2T A of
Chapter 14 of the General
person is.currently required to reqister.
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Appendix D - Legislative Proposal I

gt + f*eny tqat is
Artieie ATA 0f elulpte
the-eerrrnis*ien of t*le offbnse b$t dees re$rire regisfratien en the

6XO Any f'el<xry pffense lurdeJ the
following sex-related or stalking offenses: G.S. 14-27.7 A(b),
+44#14-190.7, 14-190.8, 14-202, 14-208.114, 14-208.18,
14-277 .3. 14-277 .3A, 14-321.1.

(4,)(!) Any felony offense @ Chapter 90 of the

General Statutes where the offense involves methamphetamines,
heroin, or possession with intent to sell or deliver or sell and
deliver cocaine.

fJ(6) A felony offense @ G.S. I4-12.12(b),
I4-12.t3, or I4-I2.14, or any felony offense eharf,ed:-*r*
l.i+enyfor wttcn punisnment w pursuant to G.S.
r4-3(c).

{8}fl A felony offense @ G.S. 14-401. 16.

SD(8) #-Agllfelony offense in which a commercial motor vehicle was
used in the commission of the offense.

(b) Notwithstanding any other provision of law, if the person is convicted
of more than one nonviolent felony in the same session of court and none of the
nonviolent felonies are alleged to have occurred after the person had already been

@served with criminal process for the commission of a

nonviolent felony, then the multiple nonviolent felony convictions shall be ffeated
as one nonviolent felony conviction under this section, and the expunction order
issued under this section shall provide that the multiple nonviolent felony
convictions shall be expunged from the person's record in accordance with this
section.

(c) Whenever any person who had not yet attained the age of 18 years at the

time of the commission of the offense and has not previously been convicted of
any felony or misdemeanor other than a traffic violation under the laws of the
United States or the laws of this State or any other state pleads guilty to or is guilty
of a nonviolent felony, the person may file a petition in the court where the person
was convicted for expunction of the nonviolent felony from the person's criminal
record. The petition shall not be filed earlier than four years after the date of the
conviction or when any active sentence, period of probation, and post-release
supervision has been served, whichever occurs later. The person shall also perform
at least 100 hours of community service, preferably related to the conviction,
before filing a petition for expunction under this section. The petition shall contain
the following:

(1) An affidavit by the petitioner that the petitioner has been of good
moral character since the date of conviction of the nonviolent
felony in question and has not been convicted of any other felony

Criminal Record Expunctions- LRC Page 18



Appendix D - Legislative Proposal I

1 or any misdemeanor other than a traffic violation under the laws
2 of the United States or the laws of this State or any other state.

3 (2) Verified affidavits of two persons who are not related to the
4 petitioner or to each other by blood or marriage, that they know
5 the character and reputation of the petitioner in the community in
6 which the petitioner lives and that the petitioner's character and
7 reputation are good.
8 (3) A statement that the petition is a motion in the cause in the case

9 wherein the petitioner was convicted.
l0 (4) An application on a form approved by the Administrative Office
11 of the Courts requesting and authorizing (i) a State and national
12 criminal history record check by the Department of Justice using
13 any information required by the Administrative Office of the
14 Courts to identify the individual; (ii) a search by the Department
15 of Justice for any outstanding warants or pending criminal cases;

16 and (iii) a search of the confidential record of expunctions
17 maintained by the Administrative Office of the Courts. The
18 application shall be forwarded to the Department of Justice and
L9 to the Administrative Office of the Courts, which shall conduct
20 the searches and report their findings to the court.
2I (5) An affidavit by the petitioner that no restitution orders or civil
22 judgments representing amounts ordered for restitution entered
23 against the petitioner are outstanding.
24 (6) An affidavit by ttre petitioner that the petitioner has performed at

25 least 100 hours of community service since the conviction for the
26 nonviolent felony. The affidavit shall include a list of the
27 community services performed, a list of the recipients of the
28 seryices, and a detailed description of those services.
29 (7) An affidavit by the petitioner that the petitioner possesses a high
30 school diploma, a high school graduation equivalency certificate,
3I or a General Education Development degree.

32 The petition shall be served upon the district attorney of the court wherein the

33 case was tried resulting in conviction. The district attorney shall have 30 days
34 thereafter in which to file any objection thereto and shall be duly notified as to the
35 date of the hearing of the petition. The district attorney shall make his or her best
36 efforts to contact the victim, if any, to notify the victim of the request for
37 expunction prior to the date of the hearing.
38 (d) The court in which the petition was filed shall take the following steps

39 and shall consider the following issues in rendering a decision upon a petition for
40 expunction of records of a nonviolent felony under this section:
4l (1) Call upon a probation officer for additional investigation or
42 verification of the petitioner's conduct during the four-year

C riminal Re c ord E xp unctio n s- LRC Page 19



Appendix D - Legislative Proposal I

1 period since the date of conviction of the nonviolent felony in
2 question.
3 (2) Review the petitioners juvenile record, ensuring that the

4 petitioner's juvenile records remain separate from adult records

5 and files and are withheld from public inspection as provided
6 under Article 30 of Chapter 7B of the General Statutes.
7 (3) Review the amount of restitution made by the petitioner to the

8 victim of the nonviolent felony to be expunged and give
9 consideration to whether or not restitution was paid in full.
10 (4) Review any other information the court deems relevant,

11 including, but not limited to, affidavits or other testimony
12 provided by law enforcement officers, disffict attorneys, and

13 victims of nonviolent felonies committed by the petitioner.
14 (e) The court may order that the person be restored, in the contemplation of
15 the law, to the status the person occupied before the arrest or indictment or
16 information if the court finds all of the following after a hearing:
L7 (1) The petitioner has remained of good moral character and has

18 been free of conviction of any felony or misdemeanor, other than
lg a traffic violation, for four years from the date of conviction of
20 the nonviolent felony in question or any active sentence, period
2l of probation, or post-release supervision has been seryed,

22 whichever is later.
23 (2) The petitioner has not previously been convicted of any felony or
24 misdemeanor other than a traffic violation under the laws of the

25 United States or the laws of this State or any other state.

26 (3) The petitioner has no outstanding warants or pending criminal
27 cases.

28 (4) The petitioner has no outstanding restitution orders or civil
29 judgments representing amounts ordered for restitution entered

30 against the petitioner.
31 (5) The petitioner was less than 18 years old at the time of the

32 commission of the offense in question.
33 (6) The petitioner has performed at least 100 hours of community
34 service since the time of the conviction and possesses a high
35 school diploma, a high school graduation equivalency certificate,
36 or a General Education Development degree.

37 (7) The search of the confidential records of expunctions conducted
38 by the Administrative Office of the Courts shows that the

39 petitioner has not been previously granted an expunction.
40 (f) No person as to whom an order has been entered pursuant to subsection
4l (e) of this section shall be held thereafter under any provision of any laws to be

42 guilty of perjury or otherwise giving a false statement by reason of that person's

43 failure to recite or acknowledge the arrest, indictment, information, ffial, or
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conviction. Persons pursuing certification under the provisions of Chapter IlC or
17E of the General Statutes, however, shall disclose any and all felony convictions
to the certifying Commission regardless of whether or not the felony convictions
were expunged pursuant to the provisions of this section.

Persons required by State law to obtain a criminal history record check on a
prospective employee shall not be deemed to have knowledge of any convictions
expunged under this section.

(g) The court shall also order that the nonviolent felony conviction be

expunged from the records of the court and direct all law enforcement agencies
bearing record of the same to expunge their records of the conviction. The clerk
shall notify State and local agencies of the court's order as provided in G.S.
15A-150.

(h) Any other applicable State or local government agency shall expunge
from its records enfries made as a result of the conviction ordered expunged under
this section. The agency shall also reverse any administrative actions taken against
a person whose record is expunged under this section as a result of the charges or
convictions expunged. This subsection shall not apply to the Department of Justice
for DNA records and samples stored in the State DNA Database and the State

DNA Databank.
(i) Any person eligible for expunction of a criminal record under this

section shall be notified about the provisions of this section by the probation
officer assigned to that person. If no probation officer is assigned, notification of
the provisions of this section shall be provided by the court at the time of the
conviction of the felony which is to be expunged under this section."

SECTION 3. G.S. 15A-145(dl) is repealed.
SECTION 4. G.S. 154-146 reads as rewritten:

"$ L5A-1.46. Expunction of records when charges are dismissed or there are
findings of not guilty.

(a) If any person is charged with a crime, either a misdemeanor or a felony,
or was charged with an infraction under G.S. 188-302(r) prior to December 1,

1999, and the charge is dismissed, or a finding of not guilty or not responsible is

entered, that person may apply to the court of the county where the charge was
brought for an order to expunge from all official records any entries relating to his
apprehension or trial. The court shall hold a hearing on the application and, upon
finding that the person had not previously received an expungement under this
section,G.S.15A-145,G.S.15A-145.1,15A-145.2,ffi
1sA-145.4 or 15A-145.5" and that the person had not previously been convicted
of any felony under the laws of the United States, this State, or any other state, the

court shall order the expunction. No person as to whom such an order has been
entered shall be held thereafter under any provision of any law to be guilty of
perjury, or to be guilty of otherwise giving a false statement or response to any
inquiry made for any pu4)ose, by reason of his failure to recite or acknowledge
any expunged entries concerning apprehension or trial.
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Appendix D - Legislative Proposal I

(a1) Notwithstanding subsection (a) of this section, if a person is charged
with multiple offenses and all the charges are dismissed, or findings of not guilty
or not responsible are made, then a person may apply to have each of those

charges expunged if the offenses occurred within the same l2-month period of
time or if the charges are dismissed or findings are made at the same term of court.
Unless circumstances otherwise clearly provide, the phrase "term of court" shall
mean one week for superior court and one day for district court. There is no
requirement that the multiple offenses arise out of the same ffansaction or
occwrence or that the multiple offenses were consolidated for judgment. The court
shall hold a hearing on the application. If the court finds (i) that the person had not
previously received an expungement under this subsection, or that any previous
expungement received under this subsection occurred prior to October 1, 2005 and
was for an offense that occurred within the same 12-month period of time, or was

dismissed or findings made at the same term of court, as the offenses that are the
subject of the current application, (ii) that the person had not previously received
anexpungementunderG.S.15A-145,15A-I45,I,I5A-|45.2'@
145.3. 15A-145.4. or l5A-145.5. and (iii) that the person had not previously been

convicted of any felony under the laws of the United States, this State, or any
other state, the court shall order the expunction. No person as to whom such an

order has been entered shall be held thereafter under any provision of any law to
be guilty of perjury, or to be guilty of otherwise giving a false statement or
response to any inquiry made for any putpose, by reason of his failure to recite or
acknowledge any expunged entries concerning apprehension or trial.

(b) The court may also order that the said entries, including civil
revocations of drivers licenses as a result of the underlying charge, shall be
expunged from the records of the court, and direct all law-enforcement agencies,
the Division of Adult Correction of the Departrnent of Public Safety, the Division
of Motor Vehicles, and any other State or local government agencies identified by
the petitioner as bearing record of the same to expunge their records of the entries,

including civil revocations of drivers licenses as a result of the underlying charge

being expunged. This subsection does not apply to civil or criminal charges based
upon the civil revocation, or to civil revocations under G.S. 20-16.2. The clerk
shall notify State and local agencies of the court's order as provided in G.S.
154-150. The clerk shall forward a certified copy of the order to the Division of
Motor Vehicles for the expunction of a civil revocation provided the underlying
criminal charge is also expunged. The civil revocation of a drivers license shall not
be expunged prior to a final disposition of any pending civil or criminal charge
based upon the civil revocation. The costs of expunging the records, as required
under G.S. 15A-150, shall not be taxed against the petitioner.

(b1) Any person entitled to expungement under this section may also apply
to the court for an order expunging DNA records when the person's case has been
dismissed by the trial court and the person's DNA record or profile has been

included in the State DNA Database and the person's DNA sample is stored in the
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State DNA Databank. A copy of the application for expungement of the DNA
record or DNA sample shall be served on the district attorney for the judicial
district in which the felony charges were brought not less than 20 days prior to the
date of the hearing on the application. If the application for expungement is
granted, a certified copy of the trial court's order dismissing the charges shall be

attached to an order of expungement. The order of expungement shall include the
name and address of the defendant and the defendant's attorney and shall direct the

SBI to send a letter documenting expungement as required by subsection (b2) of
this section.

(b2) Upon receiving an order of expungement entered pursuant to subsection
(b1) of this section, the SBI shall purge the DNA record and all other identifying
information from the State DNA Database and the DNA sample stored in the State

DNA Databank covered by the order, except that the order shall not apply to other
offenses committed by the individual that qualify for inclusion in the State DNA
Database and the State DNA Databank. A letter documenting expungement of the

DNA record and desffuction of the DNA sample shall be sent by the SBI to the

defendant and the defendant's attorney at the address specified by the court in the

order of expungement.
(c) The clerk shall notify State and local agencies of the court's order as

provided in G.S. 15A-150."
SECTION 5. G.S. 15A-151(a) reads as rewritten:

"$ l.5A-151. Confidential agency files; exceptions to expunction.
(a) The Administrative Office of the Courts shall maintain a confidential file

containing the names of those people for whom it received a notice under G.S. 15A-150.
The information contained in the file may be disclosed only as follows:

(1) To a judge of the General Court of Justice of North Carolina for the
purpose of ascertaining whether a person charged with an offense has

been previously granted a discharge or an expunction.
(2) To a person requesting confirmation of the person's own discharge or

expunction, as provided in G.S. l5A-I52.
(3) To the General Court of Justice of North Carolina in response to a

subpoena or other court order issued pursuant to a civil action under
G.S. 15A-152.

(4) If the criminal record was expunged pursuant to GS={54-{454
G.S..153.-145.4 or C.S. 15A-145.5. to State and local law enforcement
agencies for employment purposes only.
If the criminal record was expunged pursuant to GS'.-{5A.-1454
G.S. 15A-145.4 or G.S. l5A-145.5. to the North Carolina Criminal
Justice Education and Training Standards Commission for certification
purposes only.
If the criminal record was expunged pursuant to G'S'{5A.-[454
G.S. l5A-145.4 or G.S. 154-145.5. to the North Carolina Sheriffs'

(s)

(6)

Education and Training Standards Commission for certification
purposes only."

SECTION 6. G.S. 17C-13(b) reads as rewritten:
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1 l "(b) Notwithstanding
2 the Commission may gain access to a person's felony conviction records, including
3 those maintained by the Administrative Office of the Courts in its confidential
4 files containing the names of persons granted expunctions. The Commission may
5 deny, suspend, or revoke a person's certification based solely on that person's

6 | felony conviction, whether or not that conviction was expunged."
7 SECTION 7. G.S. 17E-12 reads as rewritten:
8 l "(b) Notwithstanding
9 the Commission may gain access to a person's felony conviction records, including
10 those maintained by the Administrative Office of the Courts in its confidential
11 files containing the names of persons granted expunctions. The Commission may
12 den!, suspend, or revoke a person's certification based solely on that person's

L3 felony conviction, whether or not that conviction was expunged."
14 SECTION 8. Sections 2, 3, and 4 of this act become effective
15 December l, 2012, and apply to petitions filed on or after that date, but petitions
16 filed prior to that date are not abated by this act. The remainder of this act

17 becomes effective December 1.2012.
18
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expunction and a person may generally be granted only one expungement in his or her lifetime. Provisions

contai
xpunction of criminal records are set out in Article 5, Chapter 15A of the General Statutes. This memorandum

a brief overview of the circumstances under which expunction is authorized in this State.

Dismissed Or Person Found Not Guilty - G.S. 15A-146 provides for the expunction of records when

are dismissed or there is a finding of not guilty. A person charged with any crime, whether a

or a felony, who is not convicted of that offense, can apply to have the charge expunged.

ersons who have previously received an expungement under this or other specified provisions, or persons

have previously been convicted of a felony would not qualify under this provision.

Dismissed Or Person Found Not Guilty As A Result Of ldentity Fraud. ' G.S. I5A-147 provides for
expunction of records when a charge is dismissed or there is a finding of not guilty in a case where a person

s charged with a crime as a result of someone else using the person's identifying information to commit an

nfraction or crime. When the charge against the person is dismissed, a finding of not guilty is made, or the

iction is set aside, the person can apply to have the charge expunged. There is no limit to the number oJ

a person who is the victim of identity fraud can qualify for an expungement under this provision.

s Dismissed Or Person Found Not Guilty Of Certain Drug-Related Offenses Committed While Not
TheAgeOf 21- G.S. 154-145.2(b)providesfortheexpunctionof recordswhenapersonischargedwith

isdemeanor possession of a controlled substance or possession of less than I gram of cocaine*, and the

harges are subsequently dismissed or there is a finding of not guilty. An order of expunction must be entered iJ

he court deturmines that the person was not over 2l at the time of the offense for which the person was
A similar provision is contained in G.S. 15A-145.3(b) with regard to misdemeanor violations of the

oxic Vapors Act and possession of drug paraphernalia. *Note: Effective 12-l-11 this provision applies to
misdemeanor and felony drug possession.

'ardon of Innocence - G.S. l5A-149 provides for the expunction of records when a person has been

a pardon of innocence by the Governor.
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Expunction When the Offender Was Undtr a Specified Aee at the Time of the Offense

o Juvenile Records - G.S. 7B-32OO provides for a person to petition for the expunction of
records relating to the person's having been adjudicated delinquent or undisciplined while
a minor. This provision does not allow the expunction of records relating to an offense

that would have been a Class A-E felony if committed by an adult. The statute also
provides for expunction of juvenile records when a juvenile petition was dismissed
without adjudication.

o Convictions of Misdemeanor Cornmitted While under the Age of 18 - G.S. l5A-145
provides for the expunction of records for first offenders convicted of a misdemeanor

committed while under the age of 18. A person who is convicted of a misdemeanor

committed prior to reaching the age of 18 may have that conviction expunged after 2

years, provided the person has completed any term of probation and assuming there have

been no other convictions within that time period.

Misdemeanor Possession of Alcohol Committed While und.er the Age of 2l - G.S. 15A-

145 also provides for the expunction of records for first offenders convicted of
misdemeanor possession of alcohol who were under the age of 2I at the time the offense
was committed. A person who is convicted of misdemeanor possession of alcohol
committed while under the age of 21 may have that conviction expunged after 2 years,

provided the person has completed any term of probation and assurning there hnve been

no other convictions in that time period.

Misdemeanor Cyberbultying Committed While under the Age of 18 - G.S. 14-458.1(c)
provides for the conditional discharge and dismissal of a misdemeanor cyberbullying
offense committed while under the age of 18 and provides that expunction may be

obtained pursuant to G.S. 15A-146. (See Charges Dismissed or Person Found Not Guilty
above)

Certain Gang Offenses Committed While under the Age of 18 - G.S. 15A-145.1 provides
for the expunction of records for first offenders who are either: (i) convicted of, or (ii)
discharged and dismissed, for certain gang offenses, when the offense was committed
while the offender was under the age of 18. A person who is convicted of, or discharged
and dismissed for, one of these offenses committed while under the age of 18 may have
that conviction expunged after 2 years, provided the person has completed any term of
probation and assurning there have been no other convictions in that time period.

Nonviolent Fel.onies Committed While under the Age of 18 - (Effective Decemher 7,

2011) G.S. 15A-145.4 (as enacted in Senate 8il1397, Session Inw 2011-278) provides for
the expunction of records for first offenders who are convicted of a Class H or Class I
felony committed while the offender was under the age of 18. The provision does not
apply to any felony that includes assault as an essential element of the offense, or to any
offense that requires the person to register as a sex offender or that is otherwise
specifically excluded. A person who is convicted of an eligible felony offense committed
while under the age of 18 may have that conviction expunged after 4 years, provided the
person has completed any active sentence, period of probation, and post-release

supervision, and there have been no other convictions in that time period. A petitioner
seeking expunction under this provision must possess a high school diploma, a high school
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graduation equivalency certificate, or a GED, and must have completed at least 100 hours
of community service since the conviction.

Conditional Discharge and Expunction for First-time Drug Offenders Not Over Age 2I -
G.S. 15A-145.2(a) and G.S. 15A-145.3(a) authorize the expunction of records for offenses
discharged and dismissed pursuant to G.S.90-96(a) or (a1) or G.S.90-113.14(a) or (a1).

These conditional discharges and dismissals are for first offenders who were not over the age

of 2I at the time the offense was committed, and who have not previously been convicted of
any offense under North Carolina's Controlled Substances Act, Toxic Vapors Act, or Drug
Paraphernalia Act, or under corresponding federal law or the laws of another state. When
such person pleads guilty to or is found guilty of misdemeanor drug possession, possession of
less than one gram of cocainex, possessing drug paraphernalia, or inhaling or possessing any

substance having the property of releasing toxic vapors or fumes, the court may, without
entering a judgment of guilt and with the consent of such person, defer further proceedings

and place the offender on probation under certain conditions. Discharge and dismissal under
this provision may occur only once with respect to any person. *Note: Effective 12-1-11 this
provision applies to both misdemeanor andfelony drug possession.

Cancellation and Expunction for First-time Drug Offenders Not Over Age 21- G.S. 15A-
145.2(c) andG.S. 15A-145.3(c)applytofirstoffenderswhowerenotovertheage of 2Iat
the time the offense was committed, and who have not previously been convicted of any
offense under North Carolina's Controlled Substances Act, Toxic Vapors Act, or Drug
Paraphernalia Act, or under corresponding federal law or the laws of another state. No
sooner than 12 months after conviction, the person may apply to the court to have a
conviction of misdemeanor drug possession, possession of less than one gram of cocainex,
possessing drug paraphernalia, or inhaling or possessing any substance having the property of
releasing toxic vapors or fumes, cancelled and records of that conviction expunged.
Cancellation and expunction under this provision may occur only once with respect to any
person. *Note: Effective 12-1-ll this provision applies to both misdemeanor and felony
drug possession.

o Misdemeanor Larceny - G.S. 15A-145(d1) provides for the expunction of a misdemeanor
conviction of misdemeanor larceny pursuant to G.S. l4-72(a) if the person has no felony
convictions, it has been at least 15 years since the conviction for misdemeanor larceny, and

the person has had no felony or misdemeanor convictions during that 15 year period.
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EXPUNCTION OF CRIMINAT RECORDS IN NORTH CAROTINA

CITATION ELIGIBTE OFFENSES WAITING PERIOD STIPULATIONS

G.S. 15A-146

Charges Dismissed or there is a

finding of Not Guilty

Misdemeanor or felony.

Infraction under G.S. 188-302(i)

[purchase or possession of malt
beverages or unfortified wine, or
consumption of any alcoholic
beverage, by a person 19 or 20
years oldl prior to December 1,

1999.

None Charges dismissed or finding of
not guilty for offense.

Not applicable if person has had
previous expungement* of any
kind or has a felony conviction.

*Unless the previous expungement
was prior to October 7, 2005 ond wos

for on offense thot occurred within
the some 72-month period or wos
dismissed in the same term of court
as the offense(s) for which the current
expunoement is souoht.

G.S. l-5A-147

Charges Dismissed or there is a

finding of Not Guilty, as Result of
ldentity Theft

Infraction, misdemeanor or felony None Charges brought as result of
identity theft and charges
dismissed, finding of not guilty, or
conviction is set aside.
No costs taxed against petitioner.

G.S. 1sA-14s.2(b)
G.S. LsA-14s.3(b)

Charges Dismissed Certain
Offenses/Toxic Vapors Act

Drug

-Misdemeanor possession of a

controlled substance, violation of
the toxic vapors act, or possession

of drug paraphernalia.

-Felony possession of less than 1

gram of cocaine.*
* Effective 72-7-77, includes felony
possession of any controlled
substance. (HB 642, Session Low
2011-192)

None Charges dismissed or finding of
not guilty.

Person must be 2L or under at
time of offense.

a8e



Appendix E - Expunction in North Carolina

CITATION EtIGIBtE OFFENSES WAITING PERIOD STIPULATIONS

G.S. 154-149
Pardon of Innocence

Any offense None Petitioner has received pardon of
innocence from the Governor

G.S.78-3200(h)
Juvenile Records

Alleged Delinquent/Undisciplined

Any allegation of juvenile

delinquency.

Any allegation of undisciplined
juvenile.

Petitioner is 16 years or older.

Petitioner is 18 years or older.

Delinquency alleged, but juvenile
petition dismissed.

Undisciplined alleged, but juvenile
petition dismissed.

G.S. 7B-3200(a),(b)
Juvenile Records

Adjudicated
Delinquent/Undisciplined

Any adjudication of undisciplined.

Any adjudication of delinquency
for a misdemeanor or Class F-l

felony.

Petitioner is 18 years or older.

For delinquency, at least 18

months after release from
juvenile court jurisdiction.

Petitioner has had no subsequent
delinquent adjudications or
convictions of a misdemeanor or
felonv as an adult.

G.S. 154-145
First Offender Under 18

(Age 21for certain alcohol offenses)

Misdemeanor
Whichever of the following is
later:
. 2 years after the date of

conviction;
o Completion of any period of

probation,

No other convictions, and

Petitioner must have been:
o Under 18 at the time of the

offense; or
o lf offense is misdemeanor

possession of alcohol in
violation of G.S. 189-302(b)(1),
petitioner must have been
under 21 at the time of the
offense.

G.S. 154-145.1and G.S. 14-50.29

Certain Gang Offenses
Class H felony under Street Gang

Suppression Act

Enhanced offense under G.S. 14-

50.22 (enhances any criminal
offense by one class if done as

part of gang activity)

After discharge and dismissal ; or
For convictions, whichever of the
following is later:
. 2 years afterthe date of

conviction;
o Completion of any period of

probation.

Petitioner must have been under
18 at the time of the offense.

Petitioner has no prior
misdemeanor or felony
convictions.
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CITATION EtIGIBtE OFFENSES WAITING PERIOD STIPULATIONS

G.S. 14-458.1(c)
Cyberbullying

Cyberbullying by person under
the age of 18 years.

Upon discharge and dismissal. Petitioner must have been under
18 at the time of the offense.

Expunction is pursuant to G.S.

15A-146.

G.S. 154-145.2(a)
G.S. 15A-145.3(a)

First-time drug offenders
(Discharge & Dismissal)

Misdemeanor possession of a
controlled substance, violation of
the toxic vapors act, or possession

of drug paraphernalia.

Felony possession of less than 1

gram of cocaine.*
* Effective 72- 7-1 7, i ncl udes fe lony
possession of any controlled
substance (HB 642, Session Low
2011-192)

Upon discharge and dismissal
under G.S. 90-96(a) or (a1) or G.S.

90-113.14(a)or (a1).

Petitioner must have been under
21at the time of the offense and

must have no prior convictions
and no prior discharge and
dismissal under this statute.

G.S. L5A-L45.2(c)
G.S. 15A-145.3(c)

First-time drug offenders
(Convicted)

Misdemeanor possession of a
controlled substance, violation of
the toxic vapors act, or possession

of drug paraphernalia.

Felony possession of less than 1

gram of cocaine*
* Effective 72- 7-7 7, i ncl udes fe I ony
possession of any controlled
substance (HB 642, Session Law
2011-192)

No sooner than 12 months after
conviction.

Petitioner must have been under
21 at the time of the offense and

must have no prior convictions
and no prior expunctions under
this statute.

G.S. 1sA-14s(d1)
Misdemeanor Larceny

Misdemeanor larceny pursuant to
G.S. L4-72(a); value of goods

S1,000 or less.

15 years from date of conviction. Petitioner must have no felony
convictions; and no misdemeanor
convictions in the 15 years prior
to petition for expunction.
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Chart Prepared by: Brenda Carter & Susan Sitze, Staff Attorneys
Research Division. NC General Assembly

CITATION EtIGIBtE OFFENSES WAITING PERIOD STIPULATIONS

G.S. 15A-r.4s.4
(os enocted in Senote Bill 397,
Session Low 2077-278 ond
effective December 7. 20771

Nonviolent Felony

Class H or Class I felony that does
not include assault as an essential

element of the offense, does not
require the offender to register as

a sex offender, or is otherwise
specifically excluded.

Four years from date of
conviction

Petitioner must have been under
18 at the time of the offense.

Petitioner must possess o high

sch ool di pl om o, g ro d uation
equivalency certificate, or o GED;

and must have completed at least

700 hours of community service
since the conviction.
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