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PREFACE

The Legislative Research Commission, established by Article 6B of Chapter 120 of the
General Statutes, is the general purpose study group in the Legislative Branch of State
Government. The Commission is cochaired by the Speaker of the House of Representatives and
the President Pro Tempore of the Senate and has five additional members appointed from each
house of the General Assembly. Among the Commission's duties is that of making or causing to
be made, upon the direction of the General Assembly, "such studies of and investigations into
governmental agencies and institutions and matters of public policy as will aid the General
Assembly in performing its duties in the most efficient and effective manner" (G.S. 120-
30.17(1)).

The Legislative Research Commission, prompted by actions during the 1998 Session and
1999 Sessions, has undertaken studies of numerous subjects. These studies were grouped into
broad categories and each member of the Commission was given responsibility for one category
of study. The Cochairs of the Legislative Research Commission, under the authority of G.S.
120-30.10(b) and (c), appointed committees consisting of members of the General Assembly and
the public to conduct the studies. Cochairs, one from each house of the General Assembly, were
designated for each committee.

The study of marriage license laws was authorized by Section 2.1 of Part II of Chapter 395
of the 1999 Session Laws (Regular Session, 1999). Part II of S.L. 1999-395 allows for studies
authorized by that Part for the Legislative Research Commission to consider House Joint
Resolution 1365 in determining the nature, scope and aspects of the study. The relevant portions
of Chapter 395 and House Joint Resolution 1365 are included in Appendix A.

The Legislative Research Commission authorized this study under authority of G.S. 120-

30.17(1) and grouped this study in its Human Resources and Health Issues area under the




direction of Senator Ed N. Warren. The Committee was chaired by Senator Jeanne Lucas and .
Representative Ronnie Sutton. The full membership of the Committee is listed in Appendix B of
this report. A committee notebook containing the committee minutes and all information

presented to the committee will be filed in the Legislative Library following the 1999-2000

biennium.




COMMITTEE PROCEEDINGS

The Marriage License Laws Committee held two meetings before the 2000 Session of the 1999 General
Assembly. The Committee decided not to report to the 2000 General Assembly, but to continue its study
after the Short Session. The Committee held three meetings after the 2000 Session of the 1999 General

Assembly.

First Meeting — March 24, 2000

At its first meeting, held on March 24, 2000, Wendy Graf, Committee Counsel, began by
explaining the Committee’s charge. The Committee was specifically directed to study the following
issues:

The responsibility of the Register of Deeds in issuing marriage licenses.
The requirements for issuing licenses to underage applicants.

Who is authorized to give consent to the marriage of an underage applicant.
Who is authorized to solemnize marriages in North Carolina.

Penalties for those who solemnize marriages without a license.

The duration and geographical scope of a marriage license.

Any other issues the Committee deems relevant.

Next the Committee heard from William A. Campbell from the Institute of Government at the
University of North Carolina. Mr. Campbell gave the Committee an overview of the marriage license
laws in North Carolina. A copy of Mr. Campbell’s article, North Carolina Marriage Laws: Some
Questions, was distributed to the Committee members at the meeting.

Mr. Campbell then walked the Committee through the procedures an individual must go through
to get a marriage license. He explained to the Committee that an unmarried male and female must appear
in person at the Register of Deeds office to apply for the marriage license. After answering the
appropriate questions and furnishing a photo ID, the Register of Deeds issues the license. (Ms. Ann
Shaw, President of the North Carolina Association of Registers of Deeds and the Register of Deeds for
Randolph County, agreed to provide the Committee members with a list of questions they ask couples
when they apply for a marriage license.) The couple must then be married by a person authorized to
solemnize a marriage, in the county in which the license was issued, within 60 days of the date of
issuance. The individual who solemnized the marriage then returns the license to the Register of Deeds to
be filed.

Mr. Campbell then explained to the Committee that the marriage license laws in North Carolina
have been in existence for over 100 years and that, over time, several issues have arisen which are either
not clearly addressed by the outdated statutes or that were not anticipated, and therefore not addressed,




| issues that he felt should be addressed by the Committee.

when the statutes were first enacted. Mr. Campbell then provided the Committee with a list of seven kei

L . Who should be authorized to solemnize marriages in North Carolina? The statutes

| currently allow only a very narrow list of individuals to solemnize a marriage. This has

' raised constitutional questions because the effect of the statute is that certain religious
groups are given preferential treatment. Marriages performed according to the customs of -
some religious beliefs are not recognized under North Carolina law as valid because they
are not solemnized by a person authorized to solemnize marriages under this narrow
statute. In addition, there are specific exceptions carved out for two religious groups, the
Society of Friends and the Baha’is, singling them out over other groups and making their
marriages valid. The statute causes confusion as a practical matter as well because a
couple may be married by someone they believe is authorized to solemnize their marriage
only to find out later that their marriage is not valid under the law.

. Geographical scope of a marriage license. Under the current law, a marriage license is
only valid in the county in which it is issued. This has presented problems in our
increasingly mobile society for individuals who live in one county, but wish to marry in
another.

i . Designation of race on the marriage license. The marriage license statutes currently

‘ require that race be designated on the marriage license, however the options listed for

| applicants to choose from are “white”, “colored”, or “Indian”. Mr. Campbell pointed o

| to the Committee that this terminology is outdated and is not inclusive of all races. ﬂb
| question was also raised as to whether there is a need to continue to require that this

‘ ' information be included on the license.

| . Determination of mental competence of applicants for a marriage license. Over time, and
with the elimination of requirements for medical examinations, the burden of determining
whether an applicant for a marriage license is mentally competent has fallen on the

| Register of Deeds. The problem is that the statutes are vague as to what exactly the

| Register of Deeds is required to determine about the applicant before issuing the license.

| Registers of Deeds have been put in a position where they may be required to make
determinations of things they are not qualified to determine.

| . Issuing marriage licenses to underage applicants. Under the current statute, a female

| applicant between the ages of 12 and 16, who is pregnant or has given birth to a child, may

| marry the putative father of the child with the appropriate consent. However, the statute

| does not address male applicants under the age of 16. Another problem with the statute is
that it is not always clear who is authorized to give consent for the underage applicantto -
marry. Specifically, it is often difficult for a Register of Deeds to determine when
someone is standing in loco parentis. Mr. Campbell also pointed out that the statute is very -
permissive with regard to very young applicants, and that, as a policy issue, the Committee
may want to examine whether the State should be emphasizing the importance of
legitimating children through marriage over the interests of the underage applicants. ‘




J Marriage of prisoners. Under the current statutes, both applicants are required to appear at
the Register of Deeds office to apply for a marriage license. The Supreme Court has held
that prisoners have a constitutional right to marry, but the statutes do not address situations
where an individual is incarcerated and is unable to appear in person. Registers of Deeds
are not required by law to go to prisons so that prisoners may apply for a license and have
refused to do so. Therefore, in effect, these individuals are being denied their
constitutional right to marry.

. Correction of errors in a marriage license. The marriage license statutes currently provide
a procedure by which corrections can be made to the names of the parties when there is a
mistake on the application or license. However, there is no procedure set out in the
statutes for the correction of other technical errors.

Following Mr. Campbell’s presentation, Representative Hill told the Committee that he had been
contacted by the American Civil Liberties Union (ACLU), and that they indicated to him that they have
concerns about the marriage license statutes as they are now, one of which involves who may solemnize a
marriage. He further indicated that the ACLU intends to pursue these issues based on their belief that
much of the law is unconstitutional.

Second Meeting — April 28, 2000

At the second meeting, held on April 28, 2000, Committee Counsel, Wendy Graf, first reviewed
the research materials provided to the Committee members. These materials included:

. A summary of issues discussed at the first meeting provided by Mr. William Campbell.

o A memorandum from Ms. Ann Shaw which included the list of questions asked of
applicants for a marriage license and a copy of the current marriage license application.

A copy of the Uniform Marriage and Divorce Act. -

A list of states that have adopted the Uniform Act in whole or in part.

A chart comparing the marriage laws of the fifty states, DC and Puerto Rico.

A National Conference of State Legislatures sample listing of state laws regarding persons
authorized to solemnize marriages.

Next, Ms. Deborah Ross, Executive and Legal Director of the American Civil Liberties Union
(ACLU), addressed the Committee. Ms. Ross began by explaining why the Committee was initially
formed. The ACLU had received several complaints regarding the constitutionality of the requirement
that Social Security Numbers be provided before a marriage license could be issued. This issue was
resolved when the General Assembly passed Senate Bill 1018 which allowed applicants to submit an
affidavit stating that he or she does not have a Social Security Number. The bill also included a provision
for continuing a study of the marriage license procedure.

Ms. Ross went on to explain that the ACLU responds to complaints from individuals who feel that
their rights have been violated, and they have received several complaints from individuals who feel their




constitutional rights are being violated by the statute that sets forth who may solemnize a marriage in
North Carolina. Ms. Ross made a recommendation to the Committee that the language in the statute ,
broadened to include all religious groups. An example of this would be the language used in the Uni

Marriage and Divorce Act.

Discussion ensued regarding whether the language in the Uniform Act was too broad and how it
can be determined if a religious belief is valid or not. Ms. Ross pointed out that the issue is not whethera -
religious belief is valid or legitimate according to a standard set forth by the State, but whether the
religious belief is sincerely held. The problem is that there are many religious groups and beliefs that the
General Assembly is unfamiliar with, and it is those people’s rights that are being discriminated against.

The Committee then discussed the possibility of licensing or registering individuals who are
authorized to solemnize a marriage so that the State would have some record of those individuals and
some control over the process. It was pointed out to the Committee that constitutionality issues could
arise if the State were allowed to investigate the legitimacy of a religious belief and refuse to license an

individual on that basis.

Next, the Committee heard from Senator Kinnaird, an attorney with Prisoner Legal Services.
Senator Kinnaird gave the Committee a brief overview of the constitutional issues involved with prisoner
marriages. She stated that, although in some cases Registers of Deeds have arranged to go to prisons so
that prisoners may apply for marriage licenses, other Registers of Deeds have refused, thereby denying

prisoners their constitutional right to marry.

Mr. Campbell, with input from Ms. Shaw, then reviewed the seven issues addressed at the ﬁrs’
meeting. The Committee then discussed and prioritized these issues, agreeing that several of the issu
can be resolved fairly easily, but that the issue of who should be authorized to solemnize a marriage is the

key issue to be addressed above all others.

Third Meeting — September 28, 2000

The third meeting, held on September 28, 2000, began with Committee Counsel, Wendy Graf,
giving the Committee a brief overview of the seven issues addressed at the first two meetings held before
the Short Session, along with some possible solutions. Committee discussion followed on each of the

issues.

. Persons authorized to solemnize a marriage. Several examples of language to broaden
the statute regarding persons who are authorized to solemnize marriages were discussed,
including examples of statutes from other states. It was agreed that the statute needs to be
amended so that particular religious groups are not singled out and given preferential
treatment. Representative Sutton added that he would like to see a registration process
included in the statute so that citizens would have some assurance that their marriage will

be recognized as a valid marriage in North Carolina.




0 Geographical scope of a marriage license. The Committee agreed with the proposal to
amend the statute to make a marriage license valid in any county in North Carolina as there
is no compelling reason to limit the geographical scope.

J Designation of race on a marriage license. The Committee discussed whether the
requirement of designation of race on the marriage license should be left in the statute with
an expansion of the options to choose from or eliminated altogether. Committee members
questioned the purpose of the requirement. Mr. A. Torrey McLean, NC State Registrar of
Vital Records, informed the committee that the information is used for genealogical
research. In light of this information the Committee agreed that the designation of race
should remain on the marriage license, with an expansion of options, but that it should be
optional as it is on the North Carolina drivers license and other public records.

. Determination of mental competence of applicant. Committee members agreed that it
was unfair to place the burden of determining mental competence of an applicant on the
Register of Deeds when they are not qualified to make such a determination. The
Committee agreed with the proposal of requiring only that the Register of Deeds verify
objective requirements.

J Marriage of underage applicants. It was agreed that the statute should be amended to
reflect the same restrictions on male applicants that are put on female applicants. The
majority of Committee members expressed the opinion that the consent requirements
should be more restrictive, especially with very young applicants where the female is
pregnant or has given birth, although it was generally felt that more research needed to be

‘ done on this issue. There was disagreement among Committee members as to which
interest should carry greater weight — the interest in legitimating the child or the best
interest of the underage applicant.

o Marriage of prisoners. The Committee agreed with the proposal that a procedure should
be included in the statutes by which an incarcerated applicant, who is unable to appear in
person at the Register of Deeds office, could apply for a marriage license. It was also
brought out through discussion that there are other individuals who may not be able to
appear in person. Representative Sutton suggested that a form for an affidavit be designed,
with the help of the Registers of Deeds, to be submitted by applicants in lieu of personal
appearance when circumstances prevent them from appearing in person.

o Correction of errors on a marriage license. The Committee agreed that the statute
should be amended to allow the correction of all errors on a marriage license through the
same procedure that is set forth for the correction of errors in the names of the parties so
that the parties do not have to go through the process of getting a court order to make
technical corrections.

Following the Committee discussion, Senator Lucas informed the Committee that the chairs would
meet with staff to work on a proposed bill draft that would incorporated the ideas discussed at the
I meeting. Senator Lucas added that if Committee members or other interested parties had any further




suggestions for a bill draft, they could send proposals to the chairs or staff prior to the next Committee
meeting.

Fourth Meeting — December 11, 2000

At the fourth meeting, held on December 11, 2000, the Committee first heard a brief presentation
from Ann Winner from the North Carolina Chapter of the National Organization for Women. Ms. Winner
provided the Committee with some statistics on marriages of females between the ages of 12 and 14. She
encouraged the Committee to approve a bill draft that requires judicial approval for applicants under the
age of 16, as is required in the Uniform Marriage and Divorce Act. She emphasized the importance of
promoting the best interests of the applicants over the interest of legitimating children. Committee
discussion ensued regarding these competing interests. Ms. Winner pointed out that there are processes
available, under current North Carolina laws, to legitimate a child other than allowing the underage

applicant to marry.

The Committee then heard a presentation from Committee Counsel, Wendy Graf, on a proposed
bill draft that included provisions suggested at previous meetings. This bill draft does the following:

Broadens the list of persons authorized to solemnize a marriage to be more inclusive.

Expands the geographical scope of a marriage license so that the license is valid in any
county in North Carolina, as long as the license is returned to the Register of Deeds in the

county in which it was issued.

. Makes designation of race on a marriage license optional, and expands the list of optic‘
choose from if an applicant chooses to include race on their application.

. Clarifies the responsibilities of the Register of Deeds to require that they only verify
objective requirements of applicants.

. Requires judicial approval for applicants between the ages of 12 and 14 where the female

applicant is pregnant or has given birth, clarifies who is authorized to consent to the
marriage of underage applicants, and makes the requirements for underage male applicants
the same as underage female applicants.

. Provides a process by which an applicant who is unable to appear in person at the Register
of Deeds office can submit a sworn and notarized affidavit in lieu of personal appearance.
. Allows for the correction of all errors on a marriage license or application through the

same procedure currently allowed for the corrections of errors in the parties’ names.

Following the presentation, the Committee discussed the provisions of the bill draft, and suggested
several clarifying changes to be included in the bill draft for the final report..

Fifth Meeting — Januarv 5, 2001

The Committee held its final meeting on January 5, 2001. The Committee reviewed and approved

its final report to the Legislative Research Commission.




FINDINGS AND RECOMMENDATIONS

The Legislative Research Commission's Committee on Marriage License Laws met five times.
The primary focus of these meetings was the review of the marriage license statutes in North Carolina. In
its study the Committee found that these statutes have been in place for over 100 years and need to be
updated. Inrecent years several issues have arisen that are not clearly addressed in the statutes, some
even raising questions about the statutes' constitutionality. After extensive study and discussion the
Committee found that the marriage license statutes should be amended to address the key issues raised at
its meetings.

FINDING 1: The Committee found that the current law regarding who may solemnize a
marriage in North Carolina is so narrow that it excludes many religious groups, while singling out two
specific religious groups, the Society of Friends and the Baha'is, as exceptions. The Committee found
that the statute, in showing preferential treatment to certain religious groups, raises serious constitutional
questions. The Committee found that the statute also raises practical concerns in that individuals may be
married by a person they believe to be authorized to solemnize a marriage, only to find out later that they
were not, making their marriage invalid in North Carolina.

RECOMMENDATION 1: That the General Assembly amend G.S. 51-1 to broaden the list of
persons authorized to solemnize marriages to be more inclusive. (See LEGISLATIVE PROPOSAL 1 at
Appendix J)

FINDING 2: The Committee found that, although the current law requires a marriage to be
performed in the county in which the marriage license was issued, it has become more and more common
over the years, in a more mobile society, for people to live in one county and want to be married in
another. The Committee found that there was not a compelling reason for this restriction because, as long
as the license was returned to the Register of Deeds in the county in which it was issued, expanding the
geographical scope of the license would not create any additional record keeping burdens for the
Registers of Deeds.

RECOMMENDATION 2: That the General Assembly amend G.S. 51-16 to make a marriage
license issued in North Carolina valid in any county in North Carolina, as long as it is returned to the
Register of Deeds in the issuing county. (See LEGISLATIVE PROPOSAL 1 at Appendix J)

FINDING 3: The Committee found that, while information regarding an applicant's race can be
useful for genealogical research, this use is not compelling enough to require designation of race on the
license. The Committee also found that the terminology used in the current statute is outdated and
certainly not inclusive of all races.




RECOMMENDATION 3: That the General Assembly amend G.S. 51-16 to make the
designation of race on a marriage license optional, and to update and expand the options an applican
to choose from to be inclusive of all races. (See LEGISLATIVE PROPOSAL 1 at Appendix J)

FINDING 4: The Committee found that, over the years, the burden of determining whether an
applicant for a marriage license is mentally competent has fallen to the Register of Deeds who issues the
license. However, the statute is vague as to what exactly the Register of Deeds responsibilities are in
issuing a license. The Committee found that the Register of Deeds should only be responsible for
verifying requirements that they are qualified to verify.

RECOMMENDATION 4: That the General Assembly amend G.S. 51-8 to specifically require
that a Register of Deeds only has to verify objective requirements before issuing a marriage license. (See
LEGISLATIVE PROPOSAL 1 at Appendix J)

FINDING 5: The Committee found that the current statute regarding applicants for a marriage
license who are under the age of 18 presents problems in that it is vague in some instances, t0o permissive
in some instances, and simply fails to address some situations. The Committee found the statute to be
vague as far as who is authorized to give consent for an underage applicant to marry. The Committee
found the statute to be too permissive with regard to female applicants under the age of 14 who are
pregnant or have given birth and wish to marry the putative father. The Committee also found that there
is no provision in the statute concerning consent on behalf of a male applicant under the age of 16 when
he seeks to marry a female who is pregnant with, or has given birth to, his child, and that this situati

needs to be addressed.

RECOMMENDATION 5: That the General Assembly amend G.S. 51-2 to clarify who is
authorized to consent to the marriage of an applicant between the ages of 16 and 18, to require the same
type of consent for applicants who are 14 or 15 years old when the female applicant is pregnant or has
given birth, to require judicial approval in cases where an applicant is 12 or 13 years old and the female
applicant is pregnant, and to make all of the provisions applicable to both male and female applicants.
(See LEGISLATIVE PROPOSAL 1 at Appendix J)

FINDING 6: The Committee found that, although the Supreme Court has held that prisoners
have a constitutional right to marry, some prisoners are being denied that right because they are unable to
appear in person at the Register of Deeds office to apply for a marriage license. In addition, the
Committee found that there may be other circumstances, such as a physical disability, that prevent an
individual from physically appearing to apply for a license, and the current statutes do not address these

types of situations.

RECOMMENDATION 6: That the General Assembly enact a new provision that creates a
procedure whereby an individual who is unable to appear in person at the Register of Deeds' office may
apply for a marriage license by submitting a sworn and notarized affidavit in lieu of personal appearance.

(See LEGISLATIVE PROPOSAL 1 at Appendix J)




FINDING 7: The Committee found that the current marriage license statutes allow for
corrections of errors in the names of the parties on an application or license, but do not allow for
corrections of other errors. The Committee found no compelling reason why the same procedure should
not be available for correcting other types of mistakes on the application or license.

RECOMMENDATION 7: That the.General Assembly amend G.S. 51-18.1 to allow all errors
on an application or license to be corrected through the same procedure set out in the statute for the
correction of errors in the names of the parties. (See LEGISLATIVE PROPOSAL 1 at Appendix J)

FINDING 8: The Committee found that, while the current marriage license statutes
provide a penalty for a person obtaining a license by misrepresentation, there is not a penalty for
a person aiding in obtaining the license.

RECOMMENDATION 8: That the General Assembly amend G.S. 51-15 to provide
the same penalty for a person aiding and abetting in obtaining a license by misrepresentation as
for the person obtaining the license, and to increase the penalty from a Class 3 misdemeanor to a
Class 1 misdemeanor. (See LEGISLATIVE PROPOSAL 1 at Appendix J)
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. APPENDIX A

CHAPTER 395
1999 Session Laws (1999 Session)

AN ACT TO AUTHORIZE STUDIES BY THE LEGISLATIVE RESEARCH COMMISSION, TO
CREATE VARIOUS STUDY COMMISSIONS, TO DIRECT STATE AGENCIES AND
LEGISLATIVE OVERSIGHT COMMITTEES AND COMMISSIONS TO STUDY SPECIFIED
ISSUES, AND TO AMEND OTHER LAWS.

The General Assembly of North Carolina enacts:

PART L.-----TITLE
Section 1. This act shall be known as "The Studies Act of 1999".

PART II.-----LEGISLATIVE RESEARCH COMMISSION

Section 2.1. The Legislative Research Commission may study the topics listed below. When
applicable, the bill or resolution that originally proposed the issue or study and the name of the sponsor
is listed. Unless otherwise specified, the listed bill or resolution refers to the measure introduced in the
1999 Regular Session of the 1999 General Assembly. The Commission may consider the original bill or
resolution in determining the nature, scope, and aspects of the study. The following groupings are for

‘ reference only:
...(4) Human Resources and Health Issues:
...f. Marriage license laws (H.J.R. 1365 — Hill; H.B. 973 —Hill; S.B. 1018 — Dalton)...

PART XXII.-----BILL AND RESOLUTIONS REFERENCES

Section 22.1. The listing of the original bill or resolution in this act is for reference purposes
only and shall not be deemed to have incorporated by reference any of the substantive provisions
contained in the original bill or resolution.

PART XXIIIL.-----EFFECTIVE DATE AND APPLICABILITY
Section 23.1. Except as otherwise specifically provided, this act becomes effective July 1, 1999.
If a study is authorized both in this act and the Current Operations Appropriations Act of 1999, the study
shall be implemented in accordance with the Current Operations Appropriations Act of 1999 as ratified.
In the General Assembly read three times and ratified this the 21st day of July, 1999.

s/ Dennis A. Wicker
President of the Senate

s/ James B. Black
Speaker of the House of Representatives

s/ James B. Hunt, Jr.
Governor

Approved 9:03 p.m. this 5th day of August, 1999
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APPENDIX C

North Carolina Marriage Laws:
Some Questions

William A. Campbell

F or most people, the legal aspects of getting mar-
ried in North Carolina are the most problem-free
features of the entire process: they present themselves
at the local register of deeds’ office, fill out an appli-
cation, pay a fee of 540, and receive a license, which
they take to the minister or magistrate who is to per-
form the ceremony. After they recite their vows, the
person who performed the ceremony returns the li-
cense to the register’s office, and the register records
and indexes this legal evidence of the mar-
riage. The procedure does not always run
so smoothly, however, and in a number
of situations the North Carolina mar-
riage laws either give no guidance
about the factors that govern
whether the marriage is valid or
dictate a result that may be ques-
tionable as a matter of public policy.,
That is not surprising, since the
North Carolina marriage statutes
have not been comprehensively re-
viewed in over a century. This article raises
some questions about the general clarity of those
statutes and the social policies that they reflect.
Consider the following situations:

1. A couple obtains a marriage license in Wake
County on March 18, 1997. They are married by

The author is an Institute of Government faculty member whose
areas of specialization include state and local taxation and duties
of registers of deeds.

a minister in Orange County on April 3. Is the
marriage valid?

2. A man and a woman arrive at the register of
deeds’ office to apply for a marriage license. The
woman appears to be distracted and constantly
talks to herself. She appears to be addressing
some invisible companion. When the register
asks whether she understands that she is apply-
ing for a marriage license, the woman responds,
“I think so.” Must the register issue the license

even though she has doubts about the
woman’s mental competence?

3. Two Muslims who have lived in
North Carolina! for their entire
lives wish to be married accord-
ing to Islamic customs. Docs
North Carolina law authorize
such a marriage?

4. A fourteen-year-old girl who
ran away from her parents in
Ohio has been living with her
seventeen-vear-old boyfriend and his
father in North Carolina for six months. The fa-
ther provides her shelter and pays for her food
and clothing. She is pregnant. She and her boy-
friend, accompanied by his father, appear at the
register’s office to apply for a marriage license.
and the father offers to give his consent to the
marriage on the girl's behalf. May he do so?

Before addressing the issues raised in these four
situations, we need to look at North Carolina’s mar®
riage statutes.” Two single persons, male and female,
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e at least eighteen years old may apply for a li-

5 marry.’ The statutes do not require that the

a ats be residents of North Carolina or even that

they be United States citizens. Nor do the statutes

require a waiting period between the date the license

was applied for and the date it was issued or between

* the date the license was issued and the date of the

marriage. Further, the law does not require applicants

. to present the results of a medical examination in or-
der to obtain a license.

An applicant between sixteen and eighteen years of
age may obtain a license only with the written consent
of one of the following parties: (1) the applicant’s
mother or father if the applicant lives with both par-
ents; (2) the applicant’s father if the applicant lives
with the father but not with the mother; (3) the
applicant’s mother if the applicant lives with the
mother but not with the father; and (4) a “person,
agency, or institution having legal custody, standing in
loco parentis, or serving as guardian of such male or
female child applying to marry.”™ If a female applicant
is pregnant or has borne a child, is at least twelve years
old, and wishes to marry the putative father of the

2 written consent may be given by any of the per-
‘sted above and also by the director of the de-
1 nt of social services of the county of residence
o. .er applicant.’?

The license is valid for sixty days, and it is valid for
a marriage only in the county where it was issued.®

The North Carolina Supreme Court has said that
North Carolina does not recognize marriage by con-
sent (common-law marriage) and requires that the
vows be recited in the presence of one of the statuto-
rily recognized officiants.” Even so, during some pe-
riods in the state’s history, marriages by consent were
in fact recognized.® Be that as it may, the statute now
requires that a marriage be solemnized in the pres-
ence of a magistrate, an ordained minister of any re-
ligious denomination, or a “minister authorized by his
church.” Marriages performed according to the cus-
toms of the Society of Friends and the Baha'is are
excepted from this provision. Ministers and magis-
trates may not marry couples without a valid license,’
and a $200 penalty may be assessed against a person
who violates this prohibition.!’ The minister or mag-
istrate must return the license to the register of deeds

wlin ten davs of the ceremony; the penalty for fail-
do so is $200."

\e statutory requirements regarding who may
anize a marriage have teeth. If an unqualified
person performs the marriage ceremony, the marriage

is invalid. We know this from State v. Lynch,"? in
which a marriage performed by a person who had
obtained a mail-order certificate giving him the “cre-
dentials of minister” in the Universal Life Church,
Inc., was held void for purposes of a bigamy prosecu-
tion. Although the court in that case said that such a
person was not an ordained minister or “minister au-
thorized by his church,” it unfortunately provided
little guidance regarding what characteristics are nec-
essary to meet the statutory requirements. Thus a
couple who chooses someone not in the mainstream
of ordained or otherwise authorized clergy to solem-
nize their marriage risks being held not married.

Certain marriages are declared void by statute.
These are marriages between persons who are nearer
of kin than first cousins, between persons either of
whom is under the age of sixteen unless the fernale is
pregnant or a child has been born to the parties, be-
tween persons either of whom is impotent, between
persons either of whom is incapable of contracting for
want of will or understanding, and between parties
one of whom is already married.”* Although the stat-
ute provides that these marriages are void, in every
case but one the court has held that such marriages
are not void but voidable; that is, the marriage is valid
for all civil purposes until it is annulled by a court."”
The exception is when one of the parties to the mar-
riage was already married; such a marriage (bigamous)
is absolutely void.?

With this background in mind, we can examine the
four situations described above.

e The first one dealt with a couple who obtained
a marriage license in Wake County but was married
in Orange County. A couple’s obtaining a marriage li-
cense in one county and being married in another
county happens fairly often for several reasons. Some-
times the register of deeds or his or her deputy or as-
sistant forgets to tell the couple that the license is
valid only in the county where issued; sometimes the
couple is told about the jurisdictional limits of the hi-
cense but forgets; and sometimes, especially when the
wedding is held in a rural church, there is genuine un-
certainty about which county the wedding is to
be performed in. The statute is clear, however, that
the license is valid only in the county where it was
issued.!'®

Nevertheless, the marriage is valid, even though
the license was not. This is one of the interesting
twists of North Carolina marriage law: even though
the statutes require a marriage license, and even
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though a minister or magistrate is subject to a penalty
for solemnizing a marriage without a license, the state
supreme court has held that a marriage performed by
one of the statutorily authorized persons without
a license or with an invalid license is still a valid
marriage.!”

Whatever policy reason there may have been for
limiting the effectiveness of a marriage license to the
county where it was issued, the limitation has been
rendered meaningless by court decisions. But it still
can cause trouble. Couples who were married in a
county other than the one where the license was is-
sued may become concerned about the validity of
their marriage. Registers of deeds frequently are un-
certain about how they should handle such a license
when it is returned. Section 204 of the Uniform Mar-
riage and Divorce Act makes the license effective
statewide, and this would seem to be a sensible reso-
lution of the issue in North Carolina.’® (The Uniform
Marriage and Divorce Act is one of a number of uni-
form acts drafted and recommended by the National
Conference of Commissioners on Uniform State
Laws for adoption by the states. As of 1996, all or sub-
stantial portions of the Uniform Marriage and Divorce
Act had been adopted by eight states.)

* The second situation involved an applicant for a
license who is visibly disturbed mentally and emotion-
ally. We know from the general discussion of marriage
requirements that the marriage of a person who was
incapable of understanding that he or she was enter-
ing a marriage contract is voidable. The question here
is the responsibility of the register of deeds in decid-
ing whether to issue a license when the register has
reason to believe that one of the applicants may not
be mentally competent. Before 1994, when the re-
quirement for a medical examination was repealed,
the examining physician had to certify whether the
applicant was mentally competent.!® This certification
relieved the register of responsibility in the matter.
Now, however, the register must consider the provi-
stons of G.S.51-8 and G.S. 51-17. G.S. 51-8 states that
a license is to be issued “if it appears that such persons
are authorized to be married in accordance with the
laws of this State.” G.S. 51-17 imposes a $200 penalty
on a register who issues a license “for the marriage of
any two persons to which there is any lawful impedi-
ment, or where either of the persons is under the age
of 18 years, without the consent required by law.” The
matter is further complicated by a decision of the
North Carolina Court of Appeals that mental compe-

tency to marry is to be determined as of the date the 21 able to challenge under the First Amendment because

person was married.”” Thus a register who takes these
statutes seriously is forced to make a guess at the time
the license is issued about the mental competence of
the applicant on some future date.

It should go without saying that G.S. 51-8 and G.S.
51-17 require registers to make decisions regarding the
fitness of the applicants that they are neither qualified
to make nor, as a practical matter, able to make. In
issuing a license, the register of deeds should be re-
sponsible for determining that the applicants meet the
age or consent requiremnents and should require state-
ments from the applicants regarding the termination
of any prior marriages—matters capable of objective
verification—and nothing more.

* The third situation involved a Muslim couple
who desires to be married according to Islamic prac-
tices. Although practices may vary among different
sects, in a typical Islamic wedding ceremony, the mar-
riage contract is witnessed and signed by two adult
male Muslims; an “imam” then holds the couple’s
hands and recites a prayer. The presence of the two
witnesses is essential to the validity of the marriage.”!
An imam is a prayer leader at a mosque and may have
some advanced religious training.? How does such a
method of solemnization square with the North Caro-
lina statutory requirements? There is no difficulty
with the two witnesses because they are required by
North Carolina law.? Of more concern is the imam’s
role. He is not an “ordained minister,” terminology
applied to Protestant Christians, and it is stretching
the meaning of the words considerably to contend
that he is a “minister authorized by his church.” First,
though an imam is a leader of prayers, he is not a min-
ister in the Christian sense. Second, he is not formallv
authorized to solemnize marriages but gains his role
from the respect he is given by other Muslims. Third,
while Islam is one of the world’s major religions, it is
not a “church.”

North Carolina’s failure to provide for the solem-
nization of marriages according to Islamic practices
represents more than an inconvenience to Muslims.
who must choose between a possibly invalid religious
ceremony and a civil ceremony before a magistrate. [t
also is a matter of constitutional concern because
under the First Amendment of the- United States
Constitution,” a state may not prohibit the free ex-
ercise of religion,” and being married according to the
practices of one’s religious faith would seem to be an

important element in the free exercise of religion. The
North Carolina statute appears to be especially vulner-
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.kes special exceptions for the Society of Friends
“xe Baha'is, but not for Muslims or those who
N other religious faiths.

‘I'he Uniform Marriage and Divorce Act™® handles
the issue by authorizing solemnization “in accordance
with any mode of solemnization recognized by any re-
ligious denomination, Indian Nation or Tribe, or Na-
tive Group.”™ Although, strictly speaking, Islam is a
religion, not a religious denomination—as is, for ex-
ample, the United Methodist Church—the Uniform
Act clearly makes a broader grant of solemnization
authority than does the North Carolina statute, prob-
ably broad enough to avoid constitutional difficulties.

e The last situation involved a pregnant fourteen-
year-old living with her seventeen-year-old boyfriend,
who is the putative father of her child, and his father.
The boyfriend’s father agrees to consent to the mar-
riage on the girl’s behalf. May he do so? Yes, appar-
ently so. The statute authorizes consent to be given
in a situation like this by a person “standing in loco
parentis” to the applicant.”® The marriage statutes do
not say what constitutes standing in loco parentis, but

North Carolina Juvenile Code defines a person
tands in loco parentis as one “other than parents
B .a] guardian, who has assumed the status and
"+jon of a parent without being awarded the le-
y  astody of a juvenile by a court.”™® Absent any
other definition, it appears that the boyfriend’s father
fits this definition because for six months he has pro-
vided the girl with food, clothing, and shelter—some
of the basic obligations of a parent. Thus, with the
father’s consent, the register of deeds will probably
issue the license and the couple will be married.

Is this sound as a matter of public policy, even
though the girl's parents might have objected? The
North Carolina statutes have a bias toward enabling
a marriage when the female applicant for a license,
though vounger than eighteen, is pregnant or has
borne a child to the male applicant—as is shown by
the fact that the statute grants consent authority to
someone who stands in loco parentis and, as a last re-
sort, to the director of social services. The reason for
this bias is probably a concern that the child be legiti-
mate, but it subordinates other interests, such as those
of the parents or guardian of the underage applicant

the long-term welfare of both the child and its

er.
he Uniform Marriage and Divorce Act is more re-
tive regarding consent to the marriage of persons
ager than eighteen, and it makes no exceptions
even when the underage female applicant is pregnant.

For applicants between the ages of sixteen and eigh-
teen, the act requires (1) the consent of both parents or
the guardian or (2) judicial approval. No other persons
may give consent.’® If no parent or guardian can be
located to give consent, or if consent is refused, then a
court may order the issuance of a marriage license. In
every case in which one of the applicants is under age
sixteen, the license may be issued only by the court’s
order.’! In contrast to the North Carolina statute’s lib-
eral policy inallowing the marriage of underage appli-
cants, the Uniform Act provides that a court may order
a license issued when one of the applicants is under age
“only if the court finds that the underage party is ca-
pable of assuming the responsibilities of marriage and
the marriage will serve his best interest. Pregnancy
alone does not establish that the best interest of the
party will be served.”?

There are three fundamental questions to be asked
regarding any state’s marriage laws: What are the
minimum requirements necessary for a valid marriage
contract? Who is authorized to give consent to the
marriage of underage applicants? What are the precise
responsibilities of the public officials who issue mar-
riage licenses? North Carolina’s statutes in some cases
give uncertain answers to these questions and in oth-
ers give answers that are questionable as a matter of
social policy. This is not surprising, since a compre-
hensive review of the marriage laws has not been un-
dertaken in the twentieth century. The legislature
needs to undertake such a review. The Uniform Mar-
riage and Divorce Act provides a useful starting point
and gives guidance on many issues, but its recommen-
dations must be considered in the context of other
family and juvenile laws and in light of contemporary
society’s understanding of the necessary legal prereq-
uisites for a marriage contract.

Notes

1. Albert Shakir, the imam of the Islamic Center in
Durham, North Carolina, estimates that about 10,000 Mus-
lims live in the Research Triangle area. Merrill Wolf, “Baha’i
to Buddhist, believers cite tolerance,” News & Observer (Ra-
leigh, N.C.), November 29, 1996, sec. E, p. Z.

2. For a more complete discussion of these statutes, see
Janet Mason, North Carolina Marriage Laws and Procedures,
3d ed. (Chapel Hill, N.C.: Institute of Government, The
University of North Carolina at Chapel Hill, 1994).

3. N.C. Gen. Stat. §§ 51-1, -2. Hereinafter the General
Statutes will be cited as G.S.

4. G.S.51-2.

5.G.S. 512
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. See, e.g., State v. Lynch, 301 N.C.
479, 272 S.E.2d 349 (1980).

8. John E. Semonche, Common-Law
Marriage in North Carolina: A Study in
Legal History, 9 AM. J. LEGAL HISTORY
320 (1963). -

9. G.S.51-6.

10. G.S. 51-7.

11. G.S. 51-7.

12. Lynch, 301 N.C. at 479, 272 S.E.2d
at 349.

13. G.S. 51-3.

14. See Geitner ex rel. First Nat’] Bank
v. Townsend, 67 N.C. App. 159, 312
S.E.2d 236, cert. denied, 310 N.C. 744, 315
S.E.2d 702 (1984).

15. Pridgen v. Pridgen, 203 N.C. 533,
166 S.E. 591 (1932).

16. G.S. 51-16.

17. See Sawyer v. Slack, 196 N.C. 697,
146 S.E. 864 {1929); Wooley v. Bruton, 184
N.C. 438, 114 S.E. 628 (1922); and Maggett
v. Roberts, 112 N.C. 71, 16 S.E. 919 (1893).

18. Uniform Marriage and Divorce Act,

AL 157 (1987).
9. G.S. 51-9, repealed by 1996 N.C.
=cs, Laws ch. 647. '

Y. Geitner, 67 N.C. App. at 159, 312
_d at 236, cert. denied, 310 N.C. at 744,
315 S.E.2d at 702.

21. This description is taken from D. S. Rob-
erts, Islam: A Concise Introduction (New York:
Harper & Row, 1981), 135.

22. Roberts, Islam, 37-38.

23. G.S. 51-16. v

24. U.S. Const. amend. L.

25. See, e.g., Wisconsin v. Yoder, 406
U.S. 205 (1972) (children of Old Order
Amish may not be required to attend
high school because such attendance is
contrary to their religious beliefs and prac-
tices); and Church of Lukumi Babalu
Ave v. City of Hialeah, 113 S. Ct. 2217
(1993) (city could not prohibit animal sac-

_rifices that were part of Santeria religious
practices).

26. Uniform Marriage and Divorce Act,
U.L.A. 157 (1987).

27. Uniform Marriage and Divorce Act
§ 206.

28. G.S. 51-2.

9. G.S. 7A-517(16.1).
50. Uniform Marriage and Divorce Act
\ 203.

31. Uniform Marriage and Divorce Act

J3.
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| At the Institute

Gregory Allison

Moore and Allison Join Institute Faculty

n September 1, 1997, Jill D.

Moore joined the Institute of
Government faculty in public health
law. She will conéentrate on legal
issues associated with the structure
and functioning of public health agen-
cies in a rapidly changing health care
environment.

“I'm delighted to be here,” Moore
said. “This is the perfect opportunity
to combine my public health back-
ground with my legal education and to
continue my involvement in North
Carolina state and local government.
Also, as a former client of the Insti-
tute, I am excited about the opportu-
nity to return some of the service I
have received. I'm looking forward to
my conversations with public health
officials.”

Moore received her J.D. in 1996
from the School of Law at The Univer-
sity of North Carolina at Chapel Hill.
Her previous education includes both
the bachelor’s degree and the master
of public health degree from UNC-
CH’s School of Public Health.

Before attending law school, Moore
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worked for five years in the public
health field, with a focus on childhood
injury prevention. She has been re-
search associate with the UNC Injury
Prevention Research Center, director
of the South Carolina Childhood In-
jury Reduction Project, and executive
director of the North Carolina Child
Fatality Task Force.

“I gained not only an understanding
of the public health system,” Moore re-
lates, “but also an appreciation for the
concerns of public health officials,
which are not always the same as the
concerns of other health care profes-
sionals.”

“Public health agencies often have
clientele who also are served by other
social services agencies, so they need to
coordinate with those agencies,” Moore
explains. “Unlike a private clinic, a pub-
lic agency may need to provide trans-
portation for its clients, or it may get
involved with the schools during a
measles outbreak.”

Moore broadened her perspec-
tive with a legal background. At the
UNC-CH School of Law, she was a
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ATTACHMENT 1

APPENDIX D
Institute of Government
The University of North Carolina at Chapel Hill
Memorandum
To: Marriage License Laws Committee
From: William A. Campbell
Date: April 25, 2000

Subject: Summary of marriage license issues

This memorandum summarizes the marriage license issues that I
discussed at the committee’s meeting on March 24, 2000.

1 Persons authorized to perform a marriage ceremony. Pursuant
to G.S. 51-1, a marriage ceremony must be performed by an
ordained minister, a minister authorized by his church, a
magistrate, or according to the practices of the Society of
Friends or the Baha’is. The language regarding an ordained
minister or minister authorized by his church is terminology
drawn from the experience of Protestant Christian
denominations. It is not an apt description of a Roman Catholic
priest or a Jewish rabbi. The concept of a “minister authorized
by his church” is subject to various interpretations. What sort
of authority is required? Must there be something in writing?
Must the person have specialized training? The most serious
defect in this statute is that it does not recognize marriage
ceremonies performed according to the customs of Native
American tribes, Muslims, Hindus, or other religious faiths.
This defect very likely makes the statute subject to a successful
constitutional challenge. A fundamental question about this
particular statute is what concern is it of the State of North
Carolina as to who performs the ceremony? Put another way, if
the bride and groom agree to be married in the presence of
witnesses and a marriage license serves as the legal record of
this agreement, why does the state care how the ceremony was
performed or who officiated at the ceremony?

2. Geographical scope of a license. Pursuant to G.S. 51-16, a
marriage license is valid only in the county where it is issued.
This means that if a marriage is performed in a county other
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than the one where the license was issued, the marriage was
performed with an invalid license. Nevertheless, the North
Carolina Supreme Court has held that such a marriage is valid,
Sawyer v. Slack, 196 N.C. 697 (1929). If no sound policy is
served by this geographical limitation, it would seem to make
sense to allow a license to be used in any county of the state,
but still require that the license be returned to the register of
deeds who issued it.

. Designation of race on the license. According to G.S. 51-16, the
race of the applicants must be designated on the license, and
the only choices are “white,” ‘colored,” or “Indian.” If it is
thought to be important for the compilation of public health
statistics—or for other reasons—to continue to indicate the
applicants’ race, the choices should be expanded and the
terminology should be brought up to date. If no purpose is
served by asking for the race of the applicants, then the
requirement should be deleted.

. Determination of mental competence. G.S. 51-8 and G.S. 51-17
appear to require the register of deeds to make a determination
of whether the applicants for a license are mentally competent
to understand that they are entering a marriage contract. The
register is subject to a $200 penalty for issuing a license to a
person who does not meet all of the qualifications for a license.
Not only is a register of deeds not trained to make this
determination in most cases, but a court decision has held that
the determination of mental competence must be made at the
time of the marriage, not the time of issuance of the license,
Geitner ex rel. First Nat’l Bank v. Townsend, 67 N.C. App. 159,
312 S.E.2d, cert. denied, 310 N.C. 744, 315 S.E.2d 702 (1984).
One way of dealing with this is to limit the register’s liability for
improperly issuing a license to situations where an applicant
was underage and the register did not obtain the required
consent. Another way is to amend the statute to provide that
the register shall not issue a license to an applicant who is
unable to answer or understand the questions regarding age,
marital status, and intention to marry.

. Marriage of applicants under the age of 18. Pursuant to G.S.
51-2, applicants between 16 and 18 may marry with the
consent of a parent, guardian, person having custody, or person
standing in loco parentis. If a female applicant is pregnant or
has borne a child, she may marry the putative father of the
child if she is between 12 and 18 and consent is given by a
parent, custodian, guardian, person standing in loco parentis,
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or the director of the county department of social services. One
difficulty with this statute is that it makes no provision
concerning consent on behalf of a male applicant between the
ages of 12 and 18 when he seeks to marry a pregnant female
applicant in that age range. This statute makes it relatively easy
for underage applicants to marry. It appears to have a bias in
favor of legitimating children to the exclusion of other
considerations, such as the maturity and economic status of
the applicants. A fundamental policy issue with this statute is
whether the state should continue to make it relatively easy for
underage applicants to marry.

. Marriage of prisoners. Under the current statutes, registers of

deeds must require both applicants for a marriage license to
appear in the office so that they can identify the applicants,
obtain their social security numbers, and determine their
eligibility for a license based on age and marital status. By a
memorandum dated June 8, 1998, Robert C. Lewis, Division of
Prisons, North Carolina Department of Correction, informed all
prison superintendents that prison inmates are not to be
transported to the office of the register of deeds to complete a
marriage license application. Registers of deeds are under no
legal duty to travel to a prison unit and are reluctant to do so.
Yet, the United State Supreme Court, in Turner v. Safley, 482
U.S. 78 (1987), held that prisoners have a constitutional right to
marry. The current marriage statutes make no provision for
license applications by prisoners. This could be remedied by
requiring a prison official to assist a prisoner-applicant in
completing the application and to certify to the register of deeds
that the answers were completed in his or her presence. The
statutes should provide that a register who relies on the
certificate of a prison official in this situation is not liable for
wrongfully issuing a license.

. Correction of errors in a license. Pursuant to G.S. 51-18.1, the

only correction that can be made in a recorded license is in the
name of the husband or wife. No provision is made for the
correction of other errors such as in the location of the
marriage, names of witnesses, or date of the marriage. This
deficiency could be remedied by providing that an application
for the correction of any error can be made by submitting
affidavits to the register of deeds that furnish the correct
information, and on this basis the register could forward the
correction to the Vital Records Office in Raleigh and also make
the correction in the local records.

31




32




ATTACHMENT 2
APPENDIX E

Study Chapter 51
Marriage License Statute

Typically, the first question the register of deeds staff asks of applicants is if they intend
to be married within that county within the next 60 days. The deputy or assistant will
then proceed by asking for proper identification which will determine if age or consent
requirements are met, and documentation of the applicants’ Social Security numbers or
an affidavit that they are not eligible for a Social Security number.

The deputy will continue by obtaining biographical information on the bride and groom
as specified on the license. Many registers require written proof of death/divorce if the
previous marriage ended within 30 days — 6 months of the subsequent marriage.

The following oath is printed on the marriage license form that applies to information
supplied by the applicants:

e We hereby make application to the Register of Deeds for a marriage license
and solemnly swear that all of the statements contained in the above
application are true. We further make oath that there is no legal impediment
to such marriage.

Registers usually repeat the oath or ask the couple to verify that all of the typed
information is correct and explain that by signing the license, they are taking
responsibility for supplying correct information. Both applicants must sign the marriage
license in triplicate and their signatures are witnessed by the staff person who issued the
license.

The following instructions are printed above the portion of the license which is
completed by the official who performs the wedding ceremony:

e To any ordained minister of any religious denomination, minister authorized
by his or her church, or Magistrate, you are hereby authorized, at any time
within 60 days from the date hereof, to celebrate the proposed marriage at any
place within the above named county. The minister or other person
celebrating this marriage is required within 10 days to fill out and sign both
copies of this Certificate of Marriage, and return them to the Register of
Deeds who issued the license. Failure to do so subjects person celebrating
marriage to a forfeiture of $200.00 to anyone who sues for the same.

The couple is instructed to take the license to person who will officiate at the ceremony,
charged $40 for the license, and, in my office, we wish them a lot of luck before we send
them on their way.

Ann Shaw, President, NCARD
March 27, 2000
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RTANT: 1. bems 20, use typewriter when passible; otherwise, ball point pen must be used.
= 2. Remove carbons, give first and second copies to applicants. =
0215-0442-8208 ©1998, Moore D nt S Al nghts d - 05

APPLICATION, LICENSE AND CERTIFICATE OF MARRIAGE

« .& OF NORTH CAROUNA
DEPARTMENT OF HEALTH AND HUMAN SERVICES
STATE CENTER FOR HEALTH STATISTICS, NC VITAL RECORDS
UCENSE NUMBER COUNTY
( 1. GROGM-NAME FIRST MIDDLE LAST
20. RESIDENCESTATE 2b. COUNTY 2c. CITY, TOWN, OR LOCATION 2d. INSIDE CITY UMITS
{Specify Yes or No)
m 2e. STREET AND NUMBER 3. BETHPLACE [COUNTY & STATH da. DATE OF BIRTH (Month, Day, Yeor) 4b. AGE
Sa. FATHERINAME Sb. STATE OF BIRTH 5Sc. ADORESS (f Living]
6a. MOTHER-MAIDEN NAME 6b. STATE O BIRTH 6c. ADDRESS {(f Living)
i 7. RACEGROOM 8. NUMBER OF THIS MARRIAGE IF PREVIOUSLY MARRIED 10. EDUCATIONSSPECTFY HIGHEST GRADE COMPLETED
i FIRST, SECOND,
£TC. SPECIFY] ~%a. usrmmgs& ENDEDBY | 9b. DATE ELEMENTARY HIGH SCHOOL COUEGE
, Divorce, Or Anmuiment [Specity) MONTH YEAR | (0,1,23,4.0r8)| (1,23, 0r4) .23, 40 5
\,
/" 1o. BRIDENAME FIRST MIDDLE LAST 11b. MAIDEN SURNAME (if Different)
i BRIDE
i 12a. RESIDENCESTATE 125, COUNTY 12c. GTY, TOWN, CR LOCATICN 124, INSIDE CITY WWTS
! . {Specify Yas or No}
12e. STREET AND NUMBER 13. BIRTHPLACE [COUNTY & STATE) 14a. DATE OF BIRTH {Month, Day, Year) 14b, AGE
: 150 FATHERINAME 15b. STATE OF BIRTH 15c. ADDRESS (# Living)
150, MOTHERMAIDEN NAME 16b. STATE OF BIRTH 16c. ADDRESS {f Living]
i 17. RACEBRIDE 13. ;;:s»?ess_:c %FNrgus MARRIAGE IF PREACUSLY MARRIED 20. SUCATIONSPECIFY HIGHEST GRADE COMPLETED
: ETC. (SPECFY) : (’> :;u:r mg:ca ENDED BY e | 19b. DATE ELEMENTARY HIGH SCHOOL COUEGE
, Di . Annuiment 3
: ivorca, oviment (Specify) MONTH  YEAR |(0.1,2.3,4--or 8| (1,2, 3, or 4) .23, 4or 5}

WE HERESY MAKE APPUCATICN TO THE REGISTER CF DEEDS FOR A MARRIAGE UCINSE AND SOLEMNLY SWEAR THAT ALL CF TreE STATEMENTS CONTAINED IN THE ABOVE APPUCATICN ARE TRUE. WE
FURTHER MAKE OATH THAT THERE 1S NO LEGAL IMPECIMENT TO SUCH MARRIAGE.

SIGNATURE OF GROCM

SIGINATURE OF BRIDE

To any ordained min:: of any reigi 1 J outhorized by his or her church, of MagisiTate, You are neregy Quinorzed, ot any me within 60 oays ;Tom ines date nereot, 1o ceienrate ‘he
proposed marriage at any slace within the above named county. The minister or other person calebrating this morriage is required within 10 days ie All out and sign bath copies of this Certificate of Marriags,
and refurn them te the Register of Dewds wha issued the license. Failure to do so subjects person celebrating marmage to a farfeiture of 5200.00 o anyones who sues for the same.

’ SWORN TO AND SUBSCRIBED BEFORE ME

THIS 19
REGISTER OF DEZDS DEPUTY ASSISTANT
2la. 1 CIRTIFY THAT THE ABOVE MCNTH DAY YEAR 21b. PLACE OF MARRIAGE - CTY, TOWN OR TOWNSHIP, CCUNTY
NAMED PERSONS WERE MARRIED ON
21c. SIGINATURE CF OFFICIANT 21d. TME
21e. NAME OF OFFICIANT [PUINT/TYPE} 21f. ACDRESS
226, SIGNATURE CF WITNESS 23a. SKGNATURE CF 'MTNESS
225. NAME OF WITNESS (PRINT/TYPE} 23b. NAME OF WITNESS PUNT/TYPE)
: DATE RETURNED TO REGISTER CF CEEDS ' RECEIVED BY :
. DHHS 2132
VITAL RECORDS VS-80 ’l ﬂ2 9 2 8 O
Revised 04/98) : RV, Z

REZGISTER COF DE=ZDS COPY
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APPENDIX F
MARRIAGE AND DIVORCE ACT

ATTACHMENT 3

PART II

MARRIAGE

§ 201. [Formalities].

Marriage is a persona
of a civil contract to which
licensed, solemnized, and r

State. A marriage may be contracted,

only as provided by law.

As amended in 1973.

| relationship between a man and a woman arising out
the consent of the parties is essential. A marriage
egistered as provided in this Act is valid in this

maintained, invalidated, or dissolved

Comment

The effect of this section is to validate all
marriages performed in the enacting state
in accordance with its provisions. The
provision does not necessarily invalidate
marriages performed in the state which
are not '‘licensed, solemnized, and regis-
tered’’ in accordance with this Act. For
example, although an applicant for a mar-
riage license may have given a false name
to the clerk [see section 202(a) ], the gen-
eral policy favoring the validity of mar-
riages would require that the marriage be
held valid. This position is in accord with
the case law. See Clark, Domestic Rela-
tions 41 (1968). Indeed, because Section
208 narrowly circumscribes the traditional
annulment remedy, formal errors commit-
ted during the licensing, solemnization, or
registration process could not be raised
under that section. In accordance with
established usage, marriage is required to
be between a man and a woman. These
terms refer to all persons authorized by
the Act to marry, and are not confined to
those who have attained the legal age of
majority. Cochran v. State, 91 Ga. 763,
185 S.E. 16 (1893); Thomas v. Novas, 47
Hawai'i. 605, 393 P.2d 645 (1964); State
v. Burt, 75 N.H. 64, 71 A. 30, Ann.Cas.
19124, 232 (1908); Kenyon v. Peo., 26 N.Y.
203, 84 Am.Dec. 177 (1863) (per Baltron,
1), Blackbumn v. State, 22 Ohio St. 102
(1971); Massa v. State, 37 Ohio App. 532,

‘17'5 N.E. 219 (1930); State v. Seiler, 106

Wis. 346, §2 N.W. 167 (1908). The gener-

al course of decision holds that not every

175

deviation from formal prescribed proce-
dures renders a marriage subject to suc-
cessful attack. Substantial compliance. in
the light of attendant circumstances and
statutory policy, results in a substainable
marriage. Wallace v. Screws. 227 Ala.
183, 149 So. 226 (1923); Russell v. Taglia-
lavore, 153 So. 44 (La.App.1934); Knapp v.
Knapp, 149 Md. 263, 131 A 329 (1925):
Johnson v. Johnson, 214 Minn. 462, 3
N.W.2d 620 (1943); Hartman v. Valier &
Spies Milling Co., 356 Mo. 424, 202
S W.2d | (1947); Christensen v. Christen-
sen, 144 Neb. 763, 14 N.W.2d 613 (1944);
Ponina v. Leland, 454 P.2d 16 (Nev.1969):
Portwood v. Portwood, 109 S.W.2d 515
(Tex.Civ.App.1937) (writ of error dis-
missed or refused). As to attacks on mar-
riages which, though performed in accor-
dance with the formal requirements of the
Act, are either prohibited or are not per-
mitted by the regulatory provisions of Sec-
vion 202-207, consult Section 208, and
comment thereto.

This section zdditionally emphasizes the
legal concept of marriage as a civil con-
tractual status, in distinction from any reli-
gious significance also attached thereto.
In prescribing that a “marriage may be
contracted, maintained, invalidated or dis-
solved only as provided by law,” it does
not preclude giving effect to the statutes
and derisions of jurisdictions other than
the enacting state.
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Amendments

The 1973 amendment rewrote this section,

which prior thereto read:

“"A muarriage between a man and a woman
licensed, solemnized. and registered as provided

in this Act is valid in this state.”

Action in Adopting Jurisdictions

Variations from Official Text:

KENTUCKY

Omics this section.

Law Review and Journal Commentaries

Burton and Burton: Extending marital prop-
erty rights to premarital cohabitants. Note, 68

Or.L.Rev. 246 (1989).

Duty in divorce: Shared income as a path to
equalityv. Jane Rutherford. 38 Fordham L.Rev.
339 (1990).

Library References

Marriage &=1, 3.
WESTLAW Topic No. 253.
C.J.S. Marriage §§ 1, 4, 3

WESTLAW Elecironic Research

See WESTLAW Electronic Research Guide following the Preface.

Notes of Decisions

Conlflict of laws 1

Doctrine of ab initio nullity 3

Evidence of marriage 2

Power of state 4

Private marriage contract 6

Validity of marriage where contracted 3

1. Conilict of laws

Wlinois was state of husband and wife's domi-
cile at time of husband’s death, for purposes of
determining which state’s laws would deter-
mine validity of that marriage, which occurred
in Arkansas at time husband was still married to
another woman: wife's petition for letters of
administration asserted that husband's resi-
dence at time of his death was in Illinois, and
that evidence was uncontradicted. In re Estate
of Banks, [Il.App. 5 Dist.1994, 629 N.E.2d 1223,
196 lll.Dec. 379, 258 IL.App.3d 529.

Need te resolve conflicting claims to property
situated in state of Washington and belonging to
a deceased state resident provided Washington
with a dominant interest in the validity of the
deceased resident’s marriage, despite fact that
such marriage was contracted in Alaska; thus,
the laws of Washington. giving retroactive effect
to a nunc pro tunc California divorce decree,
applied to validate marriage between husband
and wife which took place before husband's

divorce in a previous marriage was final, in the
absence of a clearly contrary policy in Alaska.
In re Estate of Shippv. Wash.App.1984, 78
P.2d 848, 37 Wash.App. 164.

Domicile of the parties is one factor tending
to create a substantial relation between a state
and the parties and their marriage, for choice of
law purposes in determining validity of mar-
riage. In re Estate of Shippv, Wash.App.1984.
678 P.2d 848, 37 Wash.App. 164.

Validity of marriage is tested under laws of
jurisdiction where marriage took place. In re
Marriage of Fetters, Colo.App.1978, 384 P.2d
104, 41 Colo.App. 281.

Validity of a marriage is determined substan-
tively, thcugh not procedurally, by law of place
where it is contracred. Yun v. Yun, Mo.App.
W.D.1995, 908 S.w.2d 787, rehearing and'or
transfer denied.

2. Evidence of marriage

Evidence that marriage ceremony occurred.
that irnpediment of previous marriage was re-
moved some months after ceremony, and that
couple continued to cohabit after prior divorce
was official met statutory requirements tor pre-
viously void marriage te become lawful. Estate
of Whyte v. Whyvte, IlLApp. 1 Dist.1993, ol4
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NE.2d 372, 185 [lDec. 233 234 {llApp.3d
746.

In all civil actions other than bigamy, adul-
terv or criminal conversations. evidence with
respect to reputation, cohabitation, and the ac-
knowledgement of the parties is sufficient evi-
dence of marriage. Matter of Bailey's Estate.
Il.App. 5 Dist. 1981, 423 N.E.2d 483, 53 ll.Dec.
104, 97 llL.App.3d 731.

3. Validity of marriage where contracted

Husband's second wife was his “legal wife” at
time of his death. thereby qualifying her as heir
and as legal representative of his estate, even
though their marriage, which was contracted in
Arkansas, was invalid at time it occurred in that
husband was still married to his first wife; un-
der Illinois Marriage and Dissolution of Mar-
riage Act, husband and second wile’s marriage
became valid when husband and first wife's
marriage was dissolved. [n re Estate of Banks.
Il.App. 5 Dist.1994, 629 N.E.2d 1223, 196 IlL
Dec. 379, 258 Ill.App.3d 529.

A marriage that is invalid where contracted
should not necessarily be invalid in other states
if it would be valid under the law ot some other
state having a substantial relation to the narties
and the marriage. In re Estate of Shippy.
Wash.App.1984, 678 P.2d 848, 37 Wash.App.
164.

Missouri will recognize marriage valid where
contracted unless to do so would violate public
policy of Missouri. Hesington v. Hesington's
Estate, Mo App. S.D.1982, 040 S.W.2d 824.

4. Power of state

Rational relationship exists between require-
ment that marriages of any sort be licensed and
strong continuing interest in State in institution
of marriage; thus State may require obtaining

§ 202

of State-issued license for marriage. People v.
Schuppert. [lLApp. 3 Dist.1991, 5377 N.E.2d
328, 160 [ll.Dec. 503, 217 IllApp.3d 715, ap-
peal denied 587 N.E.2d 1022, 167 [ll.Dec. 407,
143 111.2d 646.

Rational relationship exists between require-
ment that marriages be licensed and strong
continuing interest of state in institution of mar-
riage, and thus requiring marriage license is
appropriate regulation of marriage. Nelson v.
Marshall, Mo.App. W.D.1993, 869 S.W.2d 132,
rehearing and/or transfer denied.

5. Doctrine of ab initio nullity

Under Washington law, marriage is prohibit-
ed where one has spouse still living, and second
marriage under these circumstances is void ab
initio. Seizer v. Sessions, Wash.App. Div. 2
1996, 915 P.2d 533, 82 Wash.App. 87, review
granted 925 P.2d 989, 130 Wash.2d 1001, re-
versed 940 P.2d 261, 132 Wash.2d 642.

Missouri is among states whose licensing stat-
ute plainly makes unlicensed marriage invalid,
although doctrine of ab initio nullity of -mar-
riages is looked upon with disfavor. Nelson v.
Marshall, Mo.App. W.D.1993, 869 S.W.id 132
rehearing and/or transfer denied.

6. Private marriage contract

Private marriage contract, entered into by
putative husband and putative wife without ob-
taining marriage license, was not enforceable as
to marriage; any terms of contract relating to
establishment of marriage were unenforceable.
and anv rights given to putative husband arising
out of purported marital relationship cculd not
be enforced. Moran v. Moran, Ariz.App. Div. 1
1996, 933 P.2d 1207, 188 Ariz. 139, reconsider-
ation denied, review denied, certiorari denied
118 S.Ct. 78, 139 L.Ed.2d 37.

§ 202. [Marriage License and Marriage Certificate].

(a) The [Secretary of State, Commissioner
the form for an application for a marriage 1

following information:

(1) name, sex, occupation, address, social

of Public Health] shall prescribe
icense, which shall include the

security number, date and place

of birth of each party to the proposed marriage;

1ge
:age ceremeny occurred,
2vious marriage was re-
:fter ceremony, and that
-habit after prior divorce
yry requirernents for pre-
tvo-become lawful. Estate
LApp. | Dist.1993, 614

inarried. his name. and the date, place,

(2) if either party was previously
dissolved or declared invalid or the date

and court in which the marriage was
and place of death of the former spouse;
dress of the parents or guardian of each party; and

ted to.each other and, if so, their relation-

(3) name and ad

(4) whether the parties are rela
ship.
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(5) the name and date of birth of anv child of which both parties are
parents, born before the making of the application, unless their parental
rights and the parent and child relationship with respect to the child have
been terminated.

.(b) The [Secretary of State, Commissioner of Public Health] shall prescribe
| the forms for the marriage license, the marriage certificate, and the consent to

marriage.
As amended in 1973.

Comment

The Act assumes that each state will
adapt its existing marriage licensing stat-
ute so that it conforms to the substantive
regulatory provisions of the Act. Such
statutes varv substantially from state to
state; and there is no special interest in
obtaining uniformity as to the form uti-
lized for marriage licenses and registra-
tions. This section permits the state to
forego legislative regulation by leaving
the elaboration of forms to an appropri-
ate state official. States unwilling to
break completely with past legislative pat-
terns nonetheless may want to review,
modernize, and simplifv legislation delin-
eating license and registration forms.

The inclusion of social securitv numbers
will facilitate the enforcement of duties of
support. if this later becomes necessary.
The information regarding prior mar-
riages and their termination similariy will
prove helpful in a variety of situations
making investigation appropriate. Infor-
mation as to occupation mayv be useful to
a determination of whether an underage
marriage should be approved (Section
203), or in passing on issues as to main-
tenance, support, property division, or
child custody. The name of a party who
has been married previously of course
should be that which he or she bore dur-
ing that marriage.

Amendments

The 1973 amendment added subsec. (a)(3).

Action in Adopting Jurisdictions

Variations from Official Text:

KENTUCKY

Omits this section.

Library References

Marriage @=23, 31.
WESTLAW Topic No. 253.
C.J.S. Murriage 8§ 24, 33.

Notes of Decisions

Certificate without ceremony |
Death 2

1. Certificate without ceremony

Persons were not married under (llinois iaw,
even though they had marriage certificate from
state, where thev had never undergone ceremo-

nv. Farrell v. Peters, C.A.7 (11l 1962, 931 F.2d
862, rehearing denied.

2. Death

No valid marriage existed, where ceremonial
marriage occurred without application for or
issuance of marriage license, and “groom'" died
before license was obtained. Nelson v. Mar-
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shall, Mo App. W.D.1993, 359 S.w.2d 132, re-
hearing and/or transfer deaied.

§ 203. [Licenseto Marryl.

When a marriage application has been complete

{0 a prospective marriage and at leas

(marriage license] ¢
(martiage license] clerk shal
form upon being furnished:
(1) satisfactory proof that each p
age of 18 years at the ti
attained the age of 16 years and has
both parents or his guardian, or ju
years, has both the consent of both
approval;] and

leck and paid the marriage license fee of [S
| issue a license to marry and a marriage certificate

§203

d and signed by both parties

t one party has appeared before the
], the

arty to the marriage will have attained the
me the marriage license is effective, or will have

either the consent to the marriage of

dicial approval; [or, if under the age of 16

parents or his guardian and judicial

(2) satisfactory proof that the marriage is not prohibited; (and]

[(3) acert
laws of this State].

ificate of the results of any medical examination required by the

Comment

To avoid inconvenience when one of the
parties to the prospective marriage is re-
siding, temporarily or permanently, out-
side the state, the Act requires that only
one of the parties appear personally before
the clerk to provide the information re-
quired by this section. Both parties must
have signed the application. [t is not in-
tended that the state should create a new
office to handle marriage license applica-
tions; the title of the official presently
charged with the responsibility should be
substituted for the bracketed phrase
“marriage license]” clerk wherever it ap-
pears in this Part. Each state should in-
sert in the brackets its marriage license
fee.

If both partes to the marmiage have
reached the age of 18, neither parental not
judicial consent is required to obtain a
license. A number of states have already
adopted this position; and it is consistent
with the trend in federal as well as state
law to lower to 18 the age at which per-
sons are permitted to voiz and to make
autonomous decisions about important
matters affecting their lives. A party un-
der 13 must have consent of both of his
parents to the marriage, if both are living
and have capacity to consent.

If one ot

his parents is unavailable, or if either or
both of his parents refuses for any reason
to consent, judicial approval must be ob-
tained pursuant to the provisions of Sec-
tion 2035. The Act requires judicial as well
as parental consent to the martiage if one
of the parties is below the age of 16. The
provision respecting the issuance of 2 li-
cense for marriage o persons under the
age of 16 is bracketed, to signify that states
having a policy against marriage by per-
sons $O young may omit that provision,
without doing violence to the concept of
uniformity. The standard governing judi-
cial approval is provided in Section 2053.
“Satisfactory proof’ of age and of re-
quired consent includes such methods 3as
may be prescribed under Section 202(b) in
the license form, or any other proof that
should satisfy a reasonable official exercis-
ing unarbitrary judgment.  See United
States v. Lee Huen, 113 Fed. 442, 437
(N.D.N.Y.1902).

Subsection (3) is bracketed because the
Conference concluded that the traditional
forms of premarital medical examination,
now required by the marriage laws of
most of the states, need not be preservec.
The premarital medical examination r2-
quirement serves eicher to inform the pro-
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spective spouses of health hazards thar
; may have an impact on their marriage, or
| ST WAL pusiic health officials of the pres-
ence of venereal disease. For the latrer
| purpose, the statutes have been proved to
be both avoidable and highly inefficient.
See Monahan, State Legislation and Con-

trol of Marriage, 2 Journal of Family Law

30, 34-35 (1962). Moreover, the cursory
blood rest which satisfies the requirements
of most states provides very little service tg
the prospective spouses themselves. Ifa
statz decides to preserve its traditional
premartal examination, a reference to its
statute should be included in the cross.
references to this section.

Action in Adopting Jurisdictions
| Variations from Official Text:
KENTUCKY

Omits this section.

Law Review and Journal Commentaries

Uniform marriage and divorce act—marital
age provisions. 57 Minn.L.Rev. 179 (1972).

Library References
Marriage €25(3), (4).
WESTLAW Topic No. 2523,
C.J.S. Marriage § 25.

§ 204. [License, Effective Date].

A license to marry becomes effective thro
date of issuance, unless the [

when issued, and expires 180 days afte

ughout this state 3 davs after the
] court orders that the license is effective
r it becomes effective.

Comment

A relatively short premarital waiting pe-
riod has been chosen. The information
available suggests tha: longer waiting peri-
ods do not discourage potentially unstable
marriages; and, at any event, are often
waived by judges. The other major func-
tion served by a waiting period, to discour-
age ~r eliminate the “dare” and
mar

See Ellsey, Marriage or Divorce?, 22
U.Kan.City L.Rev. 9, 17 (1933). Each
statz should insert in the brackets the
name of the appropriate court. The 180
day limit on the effectiveness of the license
is for the convenience of engaged couples
who need to pian for wedding dates long
in advance. Obviously, this limit applies
to all licenses.

Fgin’
=4

tizges, can be accomplished by the
three day delay required by this section.

Action in Adopting Jurisdictions
Variations from Official Text:

KENTUCKY

Omits this section.

Library References
Marriage =23,
WESTLAW Topic No. 253,

C.J.S. Marriage § 24. 180
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§ 205. [Judicial Approval].

(a) The [ ] court, after a reasonable e
nderaged party, may order the [marriage license]

se and a marriage certificate form:

parents or guardian of each u
clerk to issue a marriage licen

[(1)] to a party aged 16 or 17 year
consenting to his marriage, or whose parent or guar

his marriage; [or

(2) to a party under the age of 16 years

parents to his marriage, if capable

(b) A marriage license and a marriage certificate fo

§ 205

ffort has been made to notify the

s who has no parent capable of
dian has not consented to

who has the consent of both
of giving consent, or his guardian].

rm may be issued under

this section only if the court finds that the underaged party is capable of

assuming the responsibilities of marria

interest. Pregnancy alone does not esta

will be served.
(c) The [

proxy upon the showing required by the provi

ge and the marriage will serve his best
blish that the best interest of the party

] court shall authorize performance of a marriage by

sions on solemnization.

Comment

The court given responsibility for ap-
proving youthful marriazes should be
identified in the statute. Many states, cort-
tinuing existing practice, will assign this to
the juvenile court; in other states, the pro-
bate court is used and in still others the
designated court is a family court or the
trial court of general jurisdiction. In ac-
cordance with the decision taken in Sec-
tion 203, in respect o marriages of per-
sons under 16 vears of age, the provision
concerning issuance to such persons has
been bracketed.

The Act deliberately avoids detailing
procedural rules to govern the judicial
proceedings it establishes unless some spe-
cial procedural device is essential to ac-
complish a substantive result sought by the
Act. Thus, subsection (a) requires only
that the court make a ‘'reasonable effort”
to notify the parents that an underaged
party has sought judicial approval of a
marriage license. (As to what constitutes

reasonable effort tc notify a person, see

Merrill on Notice, Chapters 13, 14 and

19.) Since a party under the age of 16

vears needs the consent of both his par-

ents, if they are alive and have capacity to
consent, as well as judicial approval, the
court clerk will have to noufy both parents
when the judicial proceeding is com-
menced. ~ But when a person aged 16 or

181

17 seeks judicial approvai because one of
his narents refuses to consent, the court
can approve the application if the parent
cannot be located or even if a recalcitrant
parent avoids receiving formal notifica-
tion.

The legal standard for judicial approval
requires the judge to estimate the capacity
of the underaged party to assume the re-
sponsibility of marriage and.to determine
whether the marriage would serve the best
interest of that party. The judge obviously
will want to obtain personal information
about the other party to the prospective
martiage as well; but the statute does not
permit the judge to refuse his approval
because he believes the marriage would
not serve the best interest of the party over
18. The substantive standard necessarily
is somewhat vague. Nonetheless, a num-
ber of considerations are implicit in the
language and structure of the subsection:
since judicial approval is a substitute for
parental consent for 16 and 17 year old

applicants, such applicants cannot be de-

nied judicial approval solely because a

parent or parents have 1efused to consent

to the marriage; although the prospective
wife's pregnancy is not alone a sufficient
ground for judicial approval, neither does
the subsection mean that the judge may
withhold approval solely because the pro-
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spective wifg (whether she or her prospec- ages of 16 and 18 or is under the age of
tive spouse is the applicant) is pregnant. 16, the judge no doubt will investigate
Prlegnancv iIs one, but only one, of the vounger appTicants more thoroughly. The
\re evlz]mt gons:deratxons the judge will provision ‘indicates that the judge would be
veigh in determining the applicant’s best abusing his discretion if he were to decide
interest.  Although the standard is the thatno 16 or 17 vear old is mature enough
same whether the applicant is between the to marrv. ) )

Action in Adopting Jurisdictions

Variations from Official Text:

KENTUCKY
Onmits this section.

Library References

Marriage &25(4).
WESTLAW Topic No. 253.
C.J.S. Marriage § 25.

§ 206. [Solemnization and Registration].

(a) A marriage may be solemnized by a judge of a court of record, by a public
of.fic'ial whose powers include solemnization of marriages, or in accordance
with any mode of solemnization recognized bv anyv religious denomination,
Indiap Nation or Tribe, or Native Group. Either the per;on solemnizing the
marriage, or, if no individual acting alone solemnized the marriage, a pa;tw' to
the marriage, shall complete the marriage certificate form and forward it to the
[marriage license] clerk.

(b) If a party to a marriage is unable to be present at the solemnization, he
may authorize in writing a third person to act as his proxy. If the person
solemnizing the marriage is satisfied that the absent partv. is unable to be
present and has consented to the marriage, he mayv solemnize the marriage by
proxy. if he is not satisfied, the parties may peti[ic:n the [ ] zour.t
for an order permitting the marriage to be solemnized by proxy.

(c.:) Upon receipt of the marriage certificate, the [marriage license] clerk shall
register the marriage.

(d) The solerpnization of the marriage is not invalidated by the fact that the
person solemnizing the marriage was not legally qualified to solemnize it, if
neither party to the marriage believed him to be so qualified.

Comment

[EdSubsecuo*l (a) lists the ofticials permit-  marriage ceremony to complete the mar-
ted ltrc:d)svcil&&r;?laz:mrlrla;{éioe Wl;hedeclaused riage ce:jtificatcz. fgrm and forward it to the
to take account of the mc:ez;s n: ter;cligel;;i\' approprince official for registration.  The
: i phrase “'Native Group’, was added to take
of marrving couples to want a personal- P
zed ceremony, without traditional church,
religious or civil trappings. This provision
authorizes one of the parties to such a

account of indigenous or other aboriginal
cultural groups who do not consider them-
selves to be Nations or Tribes, such as
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some of the native groups found in Alaska
and Hawaii.

Subsection (b) authorizes the solemniza-
tion of marriage by proxy. During World
War II, special proxy marriage statutes
were enacted to facilitate marriages when
one of the prospective spouses could not
be present because of military responsibili-
ties. Although it is not expected that
proxy marriages will be common, there
are many reasons why, in individual cases,
couples may prefer such a ceremony. So
long as the marriage license procedure has
been followed and the official performing
the ceremony has no reason to doubt the
intentions of the absent prospective
spouse, there is no reason why a proxy
marriage should be prohibited. As to the
form of proxy, any written document in
the well-known form of a proxy such as is
used in other serious transactions suffices.
Compare State v. Anderson, 239 Ore. 200,
396 P.2d 558 (1964). The proceeding for
an order authorizing proxy marriage is
special, and may be informal, so long as

§207

the two conditions precedent to solemniza-
tion by proxy are demonstrated to the
court's judicial satisfaction. If the official
solemnizing the marriage is not satisfied
that the absent party has consented to the
marriage, he may refuse to perform the
ceremony until the parties obtain a court
order authorizing the marriage by proxy.
[Section 205(b).]

Subsection (c) does not deal with the
subject of procuring a copy of the registra-
tion of the marriage. This will be gov-
erned by the law of each state as to the
procurement of certified copies of public
records. A state that does not provide for
the registration of marriages should make
provision therefor upon adoption of this
Act, cither through a specizl statute or by
administrative rule.

Subsection (d) states definitelv what
probably would be the meaning of the
section without it. However, it probably is
wise to remove any possibilitv of miscon-

ception.

Action in Adopting Jurisdictiors

Variations from Official Text:

KENTUCKY
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Library References

Marriage €23, 27, 31, 3.
WESTLAW Topic No. 233.
C.J.S. Marriage §§ 28, 29, 33.

§ 207. [Prohibited Marriages].

(a) The following marriages are prohibited:
(1) a marriage entered into prior to the dissolution of an earlier marriage

of one of the parties;

(2) a marriage between an ancestor and a d
brother and a sister, whether the relationship is

blood, or by adoption;

(3) a marriage between an unc

nephew, whether the relationship
to marriages permitted by the e

(b) Parties to a marriage prohibited unde
removal of the impediment are lawfully marrie

the impediment.

escendant, or between a
by the half or the whole

le and a niece or between an aunt and a
is by the half or the whole blood, except as
stablished customs of aboriginal cultures.

¢ this section who cohabit after
d as of the date of the removal of

183
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(c) Children born of a prohibited marriage are legitimate.

Comment

The Act eliminates most of the tradition-
al marriage prohibitions and, consistent
with the national trend, eliminates all af-
finity prohibitions. Only bigamous and in-
cestuous marriages are prohibited. The
Act follows the recent legislative trend to.-
ward permitting first cousin marriages,
but uncle-niece and aunt-nephew mar-
riages are prohibited unless such mar-
riages are permitted by the established
custom of aboriginal cultures. The
phrase, “aboriginal cultures”, is based on
language employed in government docu-
ments. It is used to denote a cultural
practice recognized by the original or ear-
liest known inhabitants of a region (see
Random House Dictionary’s illustration:
“aboriginal customs”). The intent is to
save those special customs of Indian
tribes, of Alaskan natives of various ethnic
origins, and of Polynesians, which may not
accord with the incest taboos of Western
culture. Rhode Island, in considering this
section, must take into account the effect
of R.I.Gen.Laws (1956) § 15-1—4, in order
to determine whether the Uniform Act, in
this respect, should be conformed to local
policy. See In re May's Estate, 305 N.Y.
486, 114 N.E.2d 4 (1957). Marriages of
brothers and sisters by adoption are pro-
hibited because of the social interest in

discouraging romantic attachments be-
tween such persons even if there is no
genetic risk. The adoption provision is
addressed directly to avoiding questions as
to the impact of adoption on marriage law,
since the adoption statutes in many states
have not expressly resoived the issue. CF.
6 & 7 Eliz.,, 2 c. 5§ 13(3) (1958). The Act
does not prohibit uncle-niece and aunt-
nephew marriages where an adoption has
created the relationship.

Subsection (b) is intended to cure a de-
fect arising under the laws of many states.
For one reason or another, manv persons.
whose marriages are invalid because of
prohibitions, neglect to contract formal
marriages afier the impediment is re-
moved. If thev reside in a state where
common law rnarriage is recognized, there
is no problem. But, in other jurisdictions.
serious harm can result to legitimate inter-
ests of the surviving partner, of a sort
which the legislators verv likelv would not
have sanctioned had the possibility oc-
curred to them. This subsection is intend-
ed to protect those interests.

Subsection (c) enacts the general mod-
ern trend to treat the offspring of prohibit-
ed marriages as legitimate.

Action in Adopting Jurisdictions

Variations from Official Text:

KENTUCKY

Omits this section.

Law Review and Journal Commentaries

Sarm2-Sex marriage and choice-of-law: If we
narry in Hawaii. are we still married when we

return home? Barbara J. Cox. 1994 Wis.
L.Rev. 1033.

Library References

Marriage &4 10 11,
WESTLAW Topic No. 233,
CJ.S Marriage §§ 3. 10 et seq.

Notes of Decisions

»habitation 6
Astruction and appiication 2

Cousins 4

184

46

i
2f
NI

MARRIAGE AND DIVOR

Judgment or decree 7 X
Purpose 3

Removal of impediment 3
validity 1

1. Validity

Section of Marriage and .-
riage Act providing lor rewon.
to prohibited marriages is con
Matter of Schisler’s Estate. i
401 N.E.2d 301, 30 [lI.Dec -
280.

Section of Marriage and -
riage Act, as it confers Mo
pu{ati\'e spouse [0 an it
currence of certain conditic:
inite, explicit, and consisters
Matter of Schisler’s Estate & %
401 N.E.2d 301, 3o IN.Dec -
280.

Lnconstitutional provisiu:
riage between a brother ang
ad(;ption is severable ag
preceding provision
tween a brother ang
whcle blood. Israet T
P.2d 762, 193 Colo. 2e3. —

2. Construction and applicatio

No equitable basis existgd ol
tion of rule against validits ¢
spouse seeking 1o sustain .
knew that problem existed w1t}
ity of marriages between tirs:
e&lual means to discg\'cr favis
law, and where marriage i
such short duration that vow
ceive anv real prejudice. I
Adams, Mont.1979. 60+ P.2d 3

3. Purpose

Even though statute. winer
and under what circumstanyy
idate marriage, refers mery
which are “‘prohibited”, legi-i:
encompass martiages which &
void. Ferguson v. Ferguson.
S.w.2d 923, -

4. Cousins

Narriage between first o
initio. In re¢ Marrige v
604 p.2d 332, 133 Mont. o2

5. Removal of impediment

First husband'~s |
wife's marriage o
wife continued to <@ .
death, and, thus. mai o




E AND DIVORCE ACT

®

antic  attachments  pe.
ns even if there is pg
* adoption provision js
0 zfvoiding questions as
aption on marriage law
statutes in many state;
resolved the issue. Cf
£-13(3) (1958). The Act
uncle-niece and aunt.
where an adoption has
ship.

intended to cure a de-
he laws of many states.
another, many persons
ire invalid because of
<t to contract formal
¢ impediment is re-
side in a state where
:ge is recognized, there
in other jurisdictions
sult to legitimate inter-
‘g partner, of a sort

s very likely would not
id the possibility oc-
s subsection is intend-
tere

act reneral mod-
2 of. "2 of prohibit-
ima\e.* ’

ra J. Cox. 1994 Wis.

3

P

P os it

.

L

MARRIAGE AND DIVORCE ACT

Judgment or decree 7
purpose 3

removal of impediment 3
validity 1

1. Validity

Section of Marriage and Dissolution of Mar-
riage Act providing for removal of impediment
10 prohibited marriages is constitutionally valid.
satter of Schisler’s Estate, Ill.App. 3 Dist. 1980,
401 N.E.2d 301, 36 LL.Dec. 620. 81 IlL.App.3d
230.

Section of Marriage and Dissolution of Mar-
riage Act, as it confers marital rights upon a
putative spouse to an invalid marriage on oc-
currence of certain condition, is sufficiently def-
inite. explicit, and consistent with public policy.
Matter of Schisler's Estate, [IL.App. 3 Dist. 1980,
10! N.E.2d 301. 36 Ill.Dec. 620, 81 IlL.App.3d
280.

Unconstitutional provision prohibiting mar-
riage between a brother and sister related by
adoption is severable and may be stricken from
preceding provision orohibiting marriage be-
tween a brother and sister related by half or
whole blood. Israel v. Allen. Colo. 1978, 577
P.2d 762, 195 Colo. 263,

2. Construction and application

No equitable basis existed to forestall applica-
tion of rule against validity of marriage, where
spouse seeking to sustain validiry of marriage
knew that problem existed with respect to valid-
itv of marriages between first cousins and had
equal means to discover facts concerning the
jaw. and where marriage of 13 months was of
such short duration that court could not per-
ceive anv real prejudice. In re Marriage of
Adams, Mont.1979. 604 P.2d 332, 135 Mont. 63.

3. Purpose

Even though statute, which delineates when
and under what circumstances court may inval-
idate marriage, refers merely to marriages
which are “'prohibited”, legislative intent was t0
encompass marriages which are prohibited and
void. Ferguson v. Ferguson, Kv.App.1980, 610
S.W.2d 925.

4. Cousins

~ Marriage between first cousins was void ab
initio. In re Marriage of Adams, Mont.1%79,
604 P.2d 332, 185 Mont. 03.

5. Removal of impediment

First husband's death removed impediment te
wife's marriage to third husband with wiom
wife continued to cohabit after first husband’s
death, and, thus, marriage to third husband

§ 207

Note 7

became valid under [llinois law. McEvers s
Sullivan, C.D.11L.1992, 783 F.Supp. 1321.

Where decedent was divorced from second
wife on December 21. 1977, and third wife,
whom he married on December 18, 1974, lived
with decedent as his wife for a time after that
date, prohibited third marriage to third wife
became lawful as of date of divorce. Matter of
Schisler’s Estate. IlLApp. 3 Dist.1930. 401
N.E.2d 301, 36 [ll.Dec. 620, 31 I1L.App.3d 230.

Wife's verified complaint that she was mar-
ried to second husband on August 3, 1979, and
that there was one minor child of that union
and one child from previous marriage. for
whom it was alleged insufficient property exist-
ed to support, supported decision in equity that
judgment of dissolution of wife’s first marriage,
entered on August 10, 1979, should be vacated
and new judgment dated August 3, 1979, substi-
tuted nunc pro tunc, where evidence supported
finding second husband's interest in escaping
accountability for spousal maintenaace or com-
munity property through annulment was out-
weighed by removing any taint of bicamy and
bastardy from mother and child. Malott v. Mai-
ott, Ariz.App.1983, 703 P.2d 531, 145 Ariz. 337,

Divorced wife's marriage to former husband
impeded her contracting common-law marriage
with another man until date of dissolution and.
thus. former husband had to establish concur-
rence of elements of common-law marriage af-
ter that date to prove common-law marriage
existed under law of Texas which released for-
mer husband from maintenance obligations.
Whitlev v. Whitlev, Mo.App. w.D.1939, 778
S.W.2d 233.

6. Cohabitation

Cohabitation required under statute providing
that parties to prohibited marriage who cohabit
after removal of impediment are lawfully mar-
ried as of date of removal of impediment need
not occur with knowledge that prior impedi-
ment to marriage has been removed. In re
Marriage of May, [lLApp. 3 Dist.1997. ¢78
NE.2d 71, 222 1l.Dec. 664, 286 ILApp.3d
1060.

Statute providing that parties to a prohibited
marriage who cchabit after removal of impedi-
ment are lawfully married as of date of removal
of impediment operates to ratify bigamous mar-
riage regardless of whether parties have knowl-
edge that iinpediment is removed. In re Mar-
riage of May, 1lLApp. 3 Dist.1997. 6738 N.E.2d
71, 222 Ul.Dec. 664, 286 1i.App.3d 1060.

7. Judgmant or decree

In action brought to invalidate marriage be-
rween first cousias, exception to statute which
provides that court may find after consideration
of all relevant circumstances that interests ot

185




50:2.;077 MARRIAGE AND DIVORCE ACT

justice require not making decree retroactive  stances that interests of justice require not mak-
was not applicable, the district court having ing decree invalidating a marriage retroactive
made no such finding. In re Marriage of grants power 10 district judge to make such
Adams, Mont.1979, 604 P.2d 332, 185 Mont. 63. determination without regard to anv distinction
s a. ’ ¢ . is oi v ‘ '
Provision of statute which permits court to blselo I\;théhf{axwr?argneai? ::d;?xl]c: O\l”kr;e[rfé}?;Oldoa;
find after consideration of all relevant circum-  P.2d 332, 185 Mont. 63. - . °

§ 208. [Declaration of Invalidity].

(a)‘The [__._] court shall enter its decree declaring the invalidity of a
marriage entered into under the following circumstances:

(1).a party lacked capacity to consent to the marriage at the time the
marriage was solemnized, either because of mental incapz;citv or infirmity or
because of the influence of alcohol, drugs. or other incapacitating substances,
| or a party was induced to enter into a marriage by force or duress. or by
fraud involving the essentials of marriage; o -

(2) a party lacks the physical capacitv to consummate the marriage by
sexual intercourse, and at the time the marriage was solemnized the :)the}
party did not know of the incapacity: )

'(3) a party [was under the age of 16 vears and did not have the consent of
his parents or guardian and judicial approval or] was aged 16 or 17 vears
and did not have the consent of his parents or guardian or judicial approval;
or .

(4) the marriage is prohibited.

(b) A declaration of invalidity under subsection (a)(1) through (3) mav be
spught by any of the following persons and must be commenced within the
times specified, but in no event may a declaration of invalidity be sought after
the death of either party to the marriage: ) )

(1) for a reason set forth in subsection (a)(1), by either party or by the legal

representative of the party who lacked capacitv to consent, no later than 90

| days after the petitioner obtained knowledgé of the described condition;
| (2) for the reason set forth in subsection (a)(2), bv either party, no later
| than one year after the petitioner obtained knowiedge of the described
| condition; -

(3) for the reason set forth in subsection (a)(3), bv the underaged party, his

parent or guardian, prior to the time the underagea party reaches the age a

which he could have married without satisfving the omitted x‘equirer;lent.
Alternative A

[(CL-), A declaration of invalidity for the reason set forth in subsection (a)(4)
rﬁay e sougl.'xt by either party, the legal spouse in case of a bigamous marriage,
the [appropriate staie official], or a child of cither party, at any time prior to the
death of one of the parties.] )

Alternative B

L(Ck)) A declaratiop of invalidity for the reason set forth in subsection (a)4)
may be sought by either party, the legal spouse in case of a bigamous marriage,
186
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§ 208

the [appropriate state official] or a child of either party, at any time, not to
exceed 5 vears following the death of either party.]

(d) Children born of a marriage declared invalid are legitimate.

(e) Unless the court finds, after a consideration of all relevant circumstances.
including the effect of a retroactive decree on third parties, that the interests of
justice would be served by making the decree not retroactive, it shall declare
the marriage invalid as of the date of the marriage. The provisions of this Act
relating to property rights of the spouses, maintenance, support, and custody of
children on dissolution of marriage are applicable to non-retroactive decrees of

invalidity.

Comment

This section is designed to replace the
traditional law of annulment of marriage.
Some of the common grounds for annul-
ment, such as fraud, have been abolished
completely. Others have been restated to
avoid unnecessary overlap with the disso-
lution sections.

This section states the circumstances un-
der which the marriage may be terminated
by a “declaration of invalidity,” and estab-
lishes the “‘defenses’” to each of the bases
for a declaration. Subsection (b) states a
general policy against declarations cf in-
validity after the death of either party to
the marriage, and subsection (&) states a
policy in favor of applying the dissolution
provisions of Part III to the spcuses’ finan-
cial affairs following a declaration of inval-
idity.

Subsection (a)(1) states that declaration
of invalidity may be obtained where there
is proof that one of the parties to the
marriage lacked capacity to consent to the
marriage because of emotional illness or
other mental disturbance or because of the
incapacitating effect of alcohol or drugs.
In the case of drugs and alcohol, the court
is entitled to be somewhat skeptical about
a claim of incapacity because of the pro-
tective features of the three day waiting
period required by Section 204. Courts
construing the “‘lacks capacity to consent”
language of Subsection (a)(1) will un-
doubtedly continue to apply existing strin-
gent standards by holding that a declara-
tion of invalidity is appropriate only if the
petitioner offers clear and definite evi-
dence that one of the spouses lacked “suf-

ficient mental capacity to understand intel-
ligently the marriage contract ... and the
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obligations it imposed upon him.” Ertel
v. Ertel. 40 N.E.2d 85, 313 IlLApp. 326
(1942). The proceeding must be com-
menced within ninety days after petitioner
discovered the existence of the condition.
[Subsection (b)(1).] If a party was inca-
pacitated by drugs or alcohol, the “statute
of limitations' would of necessity begin to
run shortly after the ceremony; thus, most
claims of invalidity on such grounds will
e stale a few months after the marriage.
A declaration of invalidity may come later
if one of the spouses is mentally retarded.
has other mental infirmity, or is emotion-
ally unstable; but the court would proper-
ly be skeptical if the petitioner asserted,
after a substantial period of cohabitation,
that he had discovered, only within the
preceding three months, his spouse's lack
of capacity, on their wedding day. to con-
sent.

Subsection (a)(2) authorizes a declara-
tion of invalidity if one of the spouses was
unable to consummate the marriage by
sexual intercourse, so long as the other
spouse did not know of the condition at
the time of the ceremony and if the pro-
cceding is instituted within a year after the
petitioner obtains knowledge of the condi-
tion. The one year period is provided to
permit couples some time to try to adjust
to a marriage under these circumstances
without running that risk that a declara-
tion of invaliditv would be precluded.
Since the marriage cannot be invalidated
after the death of either spouse, and since
the spouses’ finances can be adjusted as if
a divorce had been granted under subsec-
tion (e), there is no reason to compel the

spouses to make a more rapid decision
about continuing the marriage. In the
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absence of proof of extraordinary circum-
stances, such as a marriage by proxyv or
some enforced separation of the spouses
prior to cohabitation, the court would be
warranted in assuming that the one vear
period begins shortly after the ceremonv
rather than at some later date.

The phrase, “‘obtained knowledge of the
described condition,” in subsection (b)(1)
and (2), is intended to mean awareness of
the event, including information from a
reliable source. In light of the public in-
terest favoring promptness in bringing the
petition, "'knowledge" should be construed
to include the possession of information
sufficient to arouse inquiry concerning the
existence of the condition. See Merrill,
Notice § 4 (1952).

Subseciion {a)(3) provides that, if one of
the spouses was under the age of 18 at the
time of the ceremony and married without
satisfying the consent requirements of Sec-
tion 203 or Section 203, that party or his
parent or guardian may obtain a declara-
tion of invalidity. There are, however, two
important limitations to this ground for a
declaration of invalidity: (1) a party to the
marriage who was over 18, or a party
under the age of 18 who had fulfilled the
requirements of Section 203 or Section
205, is not entitled to a declaration of
invalidity because there is no reason to
permit that party to invalidate a marriage
he was authorized to contract; (2) the
underaged party or his representative is
not entitled to a declaration of invalidity
when he reaches the age of 18 (or 17, if he
had parental consent and lacked only ap-
proval from the appropriate judicial offi-
cers). The brackets about the provision
concerning persons aged under 16 carrv
out the option extended under Section
203.

The provisions of subsection (b), stating
that no declaration of invalidity may be
“sought” after the death of either party is
intended to prohibit such a collateral at-
tack upon the marriage, in licu of a decla-
ration, in all proceedings, inciuding pro-
bate proceecdings. Moreover, the use of
the word “sought” rather than “com-
menced” implies that the death of a party
to the marriage at any time before the
entry of final judgment weuld terminate a

MARRIAGE AND DIVORCE ACT

proceeding attacking the marriage. The
underlving policy reasons for this principle
are clear: the traditional “void marriage”
doctrine often imposed unwise and unfair
penalties on innocent “spouses’’ in stable
family situations long after the questioned
marriage had occurred. The penalties
serve no effective deterrent purpose, but
cause severe economic dislocations; a
spouse may be denied workmen’s compen-
sation and social security benefits, or even
a share in a spouse’s estate, after the mar-
riage has been terminated by the death of
the other spouse, despite the fact that the
surviving spouse had no reason to suspect
the invaliditv of the marriage.

Alternative A of subsection (c) applies
this principle to marriages prohibited by
Section 207. A declaration of invalidity of
a prohibited marriage may be obtained by
either party to the marriage, by the legal
spouse in bigamous marriages. by the ap-
propriate state official, or bv a child of one
of the parties—but only prior to the death
of one of the parties to the marriage. Al
ternative B would permit a declaration of
invalidic by the same parties at any time
up to five vears after the death of either
party to the marriage. A state considering
the adoption of Alternative B should con-
sider whether authorizing post-death col-
lateral attacks on prohibited marriages is
worth whatever deterrent effect the provi-
sion may have, when the onlv consequence
of a successful attack will be to disturb
settled financial relationships.

Subsection (e) authorizes the court to
treat declarations of invalidity as what
thev have in fact become—substitutes for
divorce. After considering all relevant cir-
cumstances, especially the impact of a ret-
roactive decree upon the spouses, their
children and other third parties, the court
may make the decree not retroactive and
may then apply the provisions of Part I{
in distributing the parties’ property and in
determining maintenance and child sup-
pert. Even if the decree is made retroac:
tive, the court may have to distribute prop-
ertv acquired by the spouses during the
marriage. In the past this has been ac-
complished by analogy to partnership law.

Cf. N.H.Rev.Stat.Ann. § 438:19 (1935)%

Clark, Domestic Relations 136 (19081
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Marriage Laws of the Fifty States, District of Columbia and Puerto Rico

This table links to the marriage laws of the states and attempts to summarize some of their salient points. Those interested in the marriage law
of a particular jurisdiction should review its law directly rather than rely on this summary which may not be fully accurate or complete.

Related LII materials include:

o the LII "Law about ..." marriage page
o the LII pages summarizing the divorce laws of the states and the adoption laws of the states
o the State Statutes by Topic page
o the LII State Law pages
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lldaho- § 32-301
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SOUth Dakota‘ Title NO 16 e 18 _____ 20 days
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(a) Parental consent not required if minor was previously married.

(b) Other statutory requirements apply.

(c) Younger parties may marry with parental consent.

(c) (2) Younger parties may marry with parental and judicial consent.

(d) Waiting period may be avoided

(e) Younger parties may obtain license in case of pregnancy or birth of child.

(f) Parties must file notice of intention to marry with local clerk.

(g) No age limits

(h) When unmarried man and unmarried woman, not minors, have been living together as man and wife, they may, without health
certificate, be married upon issuance of appropriate authorization.

(i) Veneral disease and rubella (for female)

(§) Residents, before expiration of 24 hour waiting period; non-residents, before expiration of 96 hour waiting period.

(k) Parental consent and/or permission of judge required.

(I) Unless parties are 18 years of age or more, or female is pregnant, or applicants are the parents of a living child born out of wedlock.
(m) Rubella for female; there are certain exceptions, and district judge may waive medical examination on proof that emergency exists.
(n) Applicants must recieve information on AIDS and certify having read it.

‘ I (0) Judicial consent may be given when parents refuse to consent.

) Venereal diseases; test for sickle cell anemia given at request of examining physician.
q) Any unsterilized female under 50 must submit with application for license a medical report stating whether she had immunological
response to rubella, or a written record that the rubella vaccine was administered on or after her first birthday. Judge may by order
lispense with these requirements,
. (r) If parties are at least 16 years of age, proof of age and consent of parties in person are required. If a parent is ill an affadavit by the
incapacitated parent and a pysician's affadavit required.
o (s) Doctor's certificate must be filed 30 days prior to notice of intention.
o (t) Veneral diseases. In WV and OK, Circuit court judge may waive requirement 57
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o (v) Below age of consent parties need parental consent and permission of judge, no younger than 14 for males and 13 for females.
(w) Tests for sickle cell may be required.
) Applicants under age 18 must state that they have had marriage counseling.
| VIf one or both parties are below the age for marriage wihout parental consent, three day waiting period.
) If a party has no parent residing within state, and one party has residence in state for six months, no permission required.
o (aa) Physical examination and blood test required; offer of HIV counseling required.
(bb) Unless parties are over 18 years of age.
(cc) 72 hour waiting period following issuance of license.
e (dd) Authorizes counties to provide for premarital counseling as a requisite to issuance of license to persons under 18 and persons
previously divorced.
(ee) Required offer of HIV test, and/or must be provided with information on AIDS and tests available.
(ff) No exam required, but parties must file affadavit of non-affiliction with contagious venereal disease.
(gg) No common-law marriage can be entered into, but these states recgonize common law marriages that were entered into before
these dates: Georgia- entered into prior to January 1, 1997 are recognized, Idaho- entered into prior to January 1, 1997 are recognized,
and Indiana- entered into prior to January 1, 1958 are recognized.

Source: Based in part on a chart in the World Almanac and Book of Facts, World Almanac Books, 1999. Entries have been updated through a
review of the statutes and links added to permit direct consultation of the state statutes.

D copynght send email

59




60
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(i

NATIONAL CONFERENCE of STATE LECISLATURES

The Forum for America’s Ideas
1560 BRoADWAY SITTR 700 TRNVER, COLORADD 80202

303-830-2200 FAX: 303-863-8003

State Laws Regarding Persons Authorized to Perform Macriages

Alabama Ala. Code § 30-1-7

Alaska Alaska Stat. § 25.05.261

Arizona Anz. Rev. Stat. § 25-124

Arkansas Ark Sut. Ann, §9-11-213
California Cl. Fumily Code §§ 400, 401, 402
Colorado Colo. Rev. Sut. § 14-2-109
Connecdeur Conn. Gene Stat. § 46b-22
Delaware Del. Code 4. 13, § 106

Georgia Ga. Code § 15-9-16

Hawaii Hawaij Re. Stat. § 572-11

Idaho Idaho Code § 32-303

Indiana Ind. Code § 31-7-5-1

Iowa Towa Code § 595-10

Kansas Kaaq, Stat. Ann. § 23-104a
Kentucky Ky. Rev. Stat. § 402.050

T.emiisiana Lz Rev. Stat, Arn. §§ 9:202, 13:1877
Massachusetis Mass. Gen. Laws Ch. 207, §§ 38, 39
Michigan Mich. Comp. Laws Aan. § 551.7
Minnesota Minn, Sar. § 517.04

Missisaippi Miss. Code Aus. § 93-1-17
Missoun Mo. Rev. Stat. § 451.100

Ncbraska Neb. Rev. Stat. § 42-108

Nevada Nev. Rev. Stat. § 122.062

New Jarsey N.J. Rev. Stat. §§ 37:1-13, 37:1-13.1
New Mexico N.M. Stat. Ana. § 40-1-2

New York N.Y. Dom. Rel. Law § 11

North Carolina N.C. Gen, Stat § 51-1, 31-1.1
North Dakota N.D. Cent. Code § 14-03-09

Ohie Ohio Rev. Code § 2101.27
Oklahoma Okl Stat. Ann. 43, §7

Oregon Or. Rev. Stat. § 106.120
Peansylvania Pa. Cons. Stz Ann. it 23, § 1503
Rhode Ieland RI Gen. Laws § 13-3-5

South Carolina S.C. Code Ann. § 20-1-20

South Daketa S8.D. Cudified Laws Ann. § 25-1-30
Tennessee Tenn. Code Ann. § 36-3-301
Texas Tex. Famiy Code Ann. § 1.83
Utah Utan Code Ann, § 30-1-6
Vermont Vi Stat Ann. tit. 18, § 5144
Virginia Va. Code § 20-23

Washington Wash. Rev. Cede § 26.04.050
Wyoming Wyo. Stat. § 20-1-106
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CODE OF ALABAMA 1975
TITLE 30. MARTTAL AND DOMESTIC RELATIONS.
CHAPTER 1. MARRIAGE.
Copyright (c) 1977-1993 by State of Alabama. All rights reserved.
Current through Act 93-928, approved 9-2-93

830-1-7 Persons authorized to solemnize marriages.

(a) Generally, -~ Marriages may be solemnized by any licensed minister of
the gospel in regular communion with the Christian church or society of which
he is a member, by a judge of the supreme court, court of criminal appeals,
court of civil appeals, any cirenit court or any district court within this
state or by a judge of probate within his county or any retired judge of the
supreme court, retired judge of the court of criminal appeals, retired judge of
the court of civil ap retired judge of the circuit court, retired judge
gifs the district court within this state or a retired judge of probate within

county.

(b) Pastor of religious society; clerk of society to maintain register of

. marriages; register, eic., deemed presumptive evidence of fact. -~ Marriage
may also be solemnized by the pastar of any religious society according to the
rules ordained or custom established by such society. The clerk or keeper of
the minutes of each society must keep a register and enter therein a particular
account of all marriages solemnized by the society, which register, or 2 sworn
copy thereof, is presumptive evidence of the fact. :

(c) Quakers, Mennonites or other religious societies. -~ The people
called Mennonites, Quakers, or any other Christian society having similar rules
or regulations, may solemnize marriage according to their forms by consent of
the parties, published and declared before the congregation assembled for

~ public worship.

(Code 1852, s 1946-1948; Code 1857, s 2335-2337; Code 1876, s 2674-2676; Code
1886, s 2311.2313; Code 1896, s 2841-2843; Code 1907, s 4881.4883; Ciade 1623, <

8095-8997: Code 1940, T. 34, s 6-8; Acts 1988, No. 88-551, p. 867.)

Code 1975 5 30-1-7
AL ST 5 30-1-7
END OF DOCUMENT
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ARKANSAS CODE OF 1987 ANNOTATED
TITLE 9. FAMILY LAW
SUBTITLE 2. DOMESTIC RELATIONS

CHAPTER 11. MARRIAGE
SUBCHAPTER 2. LICENSE AND CEREMONY

Copyright (c) 1987-1993 by The State of Arkansas. All rights reserved.
Curreat tuwough Act 1319 of the 1993 Regular Session |

$-11-213 Persons who may solemnize murriuges.

(8) For the purpose of being registered and perpetunting the evidence
thereof, marriage shall be solemnized only by the following persons:

(1) The Governor;

(2) Any judges of the courts of record within this state, including any
former judge of a court of record who served at least four (_4) Of more years;

(3) Any justice of the peace of the county where the marriage is solemnized,
including any former justice of the peace who served at least three (3) or more
terms since the passage of Arkansas Constitution, Amendment 55;

(4) Any regularly ordained minister or priest of any religious sect or
denomination;

(5) The mayor of 2ny city or town;

(6) Any official appointed for that purpose by the quorum court of the county
where the marriage is to be solemnized; or

(7) Elected municipal court judges.

(b)(1) Marriages solemnized through the traditional rite of the Religious
Socjety of Friends, more commonly known as Quakers, are recognized as valid to
all intents and purposes the same as parriages otherwise contracted and

solemnized in accordance with law.
(2) The functions, duties, and ligbilities of a party solemnizing marriage,

" as set forth in the marriage laws of this state, shall, in the case of

marriages solemnized through the traditional marriage rite of the Religious
Society of Friends, be incumbent upon the clerk of the congregation or, in his

absence, his duly designated alternate.

History. Rev. Stat, ch. 94, s 10; Acts 1873, No. 2,s 1,p. 2; C. & M. Dig, s
7046; Pope’s Dig., s 9026; Acts 1947, No. 231, £ 1; 1977, No. 95, s 2; 1579,
No. 693, s 1; 1983, No. 850, s 1; A.S.A. 1947, s 55-216; Acts 1987, No. 394, s

1

HISTORICAL NOTES

A.C.R.C. Notcs. With respect to the duties of persons sclemnizing marriages,
see also s 20-18-501.

A.CA.s 9-11-213

AR ST s 9-11-213
END OF DOCUMENT
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WEST'S ANNOTATED CALIFORNIA CODES
FAMILY CODE
DIVISION 3. MARRIAGE
PART 3. SOLEMNIZATION OF MARRIAGE
CHAPTER 1. PERSONS AUTHORIZED TO SOLEMNIZE MARRIAGE

COPR. (¢) WEST 1994 No Claim to Orig. U.S. Govt. Works
Current through the 1993 portion of the 1993-94 legislative sessions.

s 400. Authorized persons

Marriage may be solemnized by any of the tollowing who is of the age of 18
years or older:

(a) A priest, minister, or rabbi of any religious denomination.

(b) A judge or retired judge, commissioner of civil marriages or retired
commissioner of civil marriages, commissioner or retired commissioner, or
assistant commissioner of a court of record or justice court in this state.

% A judge or magistrate who has resigned from office.
Any of the following judges or maéimata of the United States:

glg A justice or retired justice of the United States Supreme Court.

2 A judge or retired judge of a court of appeals, a district court, or a
court created by an act of Congress the judges of which are entitled to hold
office during good behavior. ,

(3; A judge or retired judge of a bankruptcy court or a tax court.

(4) A Tinited States magistrate or retired magistrate.

1994 Supplemental Credit(s)

(Stats.1992, c. 162 (A B.2650), s 10, aperative Jan. 1, 1994.)
HISTORICAL NOTES
LAW REVISION COMMISSION COMMENT
1994 Supplemental Law ﬁwkion Commission Comment

Section 400 rcstates former Civil Code Section 4205 without substantive
change. See also Section 402 (official of nonprofit religious institution
licenscd by county to solemnize marriages). [23 CalL.Rev.Comm, Reports 1

(1993))
HISTORICAL AND STATUTORY NOTES

1594 Supplemental Historical and Statutory Notes

Derivation: Civ.C. former s 70, enacted 1872, amended by Code Am.1880, c.
41, s 2; Stats.1903,¢.217,8 1; Srats. 1907, ¢. 60, 5 1; Stats.1925, .

437, s 1; Stats.1949, c. 706, s 1; Stats.1951, ¢. 1676, s 1; Stats.1967, c.

17, s 2; Stats.1967,¢. 1114, 5 1.

Civ.C. former s 4205, added by Stats.1989, ¢. 1608, s 8, amended by

Stats.1971, c. 642, 8 1; Stats.1971, c. 671,8 1; Stats, 1971, ¢. 1748, 5 28;
tats.1973, ¢. 927, 8 1; Stats.1973,¢.979,s 5; Stats.1977, ¢ 10,5 15

Stats.1984, . 250, 5 1; Stats.1985,¢.5,8 1; Stats. 1985, c¢. 586, s 1.

West’s Ann, Cal. Fam, Code s 400

CA FAM s 400
END OF DOCUMENT
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WEST'S ANNOTATED CALIFORNIA CODES

FAMILY CODE
DIVISION 3. MARRIAGE

PART 3. SOLEMNIZATION OF MARRIAGE
CHAPTER 1. PERSONS AUTHORIZED TO SOLEMNIZE MARRIAGEC

COPR. (c) WEST 1994 No Claim to Orig. U.S. Govt. Works
Current through the 1993 portion of the 1993-24 legislative sessions.

s 401. Commissioncr of civil marriages; designation of county clerk;
deputies .
(2) For each county, the county clerk is designated as a commissioner of civil

marriages.

(b) The commissioner of civil marriages may appoint deputy commissioners of

civil marriages who may soleqnize murriuges under the direction of the

commissioner of civil marriages and shall perform other duties directed by the

comumuissivner.
1954 Supplemental Credit(s)
(Stats. 1952, c. 162 (A.B.2650), § 10, operative Jan, 1, 1994.)
HISTORICAL NOTES
LAW REVISION COMMISSION COMMENT
1994 Supplemental Law Revision Commission Comment
Enactment (Revised Comment)

Section 401 continues former Civil Code Section 4205.1 without substantive
change. [23 Call.Rev.Comm. Reports 1 (1993)]

HISTORICAL AND STATUTORY NOTES

1994 Supplemental Historical and Statutory Notes

Derivation: Civ.C. farmer s 4205.1, added by Stats.1973, ¢. 979, s 2, amended
by Stats. 1976, c. 383, s 1; Stats.1982, c. 1543, 5 1; Stats.1984, ¢. 250, s
3

West’s Ann, Cal. Fam. Code s 401

CA FAM s 401
END OF DOCUMENT
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WEST’S ANNOTATED CALIFORNIA CODES
FAMILY CODE ]
. DIVISION 3. MARRIAGE

PART 3. SOLEMNIZATION OF MARRIAGE
CHAFTER 1. PERSONS AUTHORIZED TO SOLEMNIZE MARRIAGE

COPR. (c) WEST 1994 No Claim to Orig. U.S. Govt. Works
Current through the 1993 portion of the 1993-94 legislative sessions.

s 402 Officials of nonprofit religious institutions

In addition to the persons permitted to solemnize marriages under Section 400,
a county may license officials of a nonprofit religious institution, whose

articles of incorporation are registersd with the Secretary of State, t0

solemnize the marriages of persons who are affiliated with or are members of

the religious institution. The licensee shall possess the degree of doctor of
philosophy and must perform religious services or rites for the institution on
a regular basis. The marrizges shall be performed without fee to the parties.
1994 Supplemental Credit(s)
(Stats.1992, c. 162 (AB.2650), 8 10, operative Jan. 1, 1994.)
HISTORICAL NOTES

LAW REVISION COMMISSION COMMENT

1994 Supplemental Law Revision Commission Comment

Enactment (Revised Comment)

Section 402 continues former Civil Code Section 4205.5 without substantive
change. [23 CalL.Rev.Comm. Reports 1 (1993)]

HISTORICAL AND STATUTORY NOTES

1994 Supplemental Historical and Statutory Notes
Derivation: Civ.C. former s 4205.5, added by Stats.1973, c. 804, & 1.

West's Ann. Cal, Fam. Code s 402
CAFAM 8402
END OF DOCUMENT




WEST'S LOUISIANA STATUTES ANNOTATED

‘ LOUISIANA REVISED STATUTES

TITLE 9. CIVIL CODE ANCILLARIES

CODE BOOK I--OF PERSONS
CODE TITLE IV-HUSBAND AND WIFE
CHAPTER 1. MARRIAGE: GENERAL PRINCIPLES

PART L OFFICIANTS

COPR. (c) WEST 1984 No Claim to Orig. U.S. Govt. Works

Current through all 1993 First Extraordinary and 1993 Regular Session Acts

s 202. Authority to perforn marriage ceremony

A marriage ceremony may be performed by:

(1) A priest, minister, rabbi, clerk of the Religious Society of Friends, or
any clergyman of any religious sect, who is authorized by the authorities of
his religion to perform marriages, and who is registered to perform marriages;

(2) A judge or justice of the peace.
1991 Main Volume Credit(s)
Acts 1987, No, 886, s 3, eff. Jan. 1, 1983.
HISTORICAL NOTES
HISTORICAL AND STATUTORY NOTES

‘ 1991 Main Volume Historical and Statutory Notes

_ Source:
CCArt 102, 103 (1870); RS. 9:202, 9:202.1 (1986).

For history and text of farmer C.C. arts. 102, 113 of the 1870 Civil Code
prior to the 1987 amendment and reenactment, and for similar provisions in
earlier Codes, see Vol 16, LSA-C.C. (Compiled Edition).

Former R.S. 9:202 was derived from Rev.St.1870, ss 1937, 2207; Acts 1920, No.
128, s 1, and was amendad by Acts 1970, No. 5, s 1; Acts 1980, No. 662, s 1;
Acts 1981, No. 179, s 1; Acts 1985, No. 635,& 1.

Former ILS. 9:202.1 was added by Acts 1962, Na. §6, s 1.

Chapter 1 of Code Title IV of Code Book I of Title 9 was amended and reenacted

by Acts 1987, No. 886, s 3. For disposition of the subject matter of the
former sections of Chapter 1 following the 1987 amendment and recnactment and

for derivation of the sections set forth in Act 886, see Tables I and I
preceding R S, 9:201.

LSA-R.S, 9:202

LA R.S. 9:202
END OF DOCUMENT
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WEST'S LOUISIANA STATUTES ANNOTATED
LOUISIANA REVISED STATUTES
TITLE 13. COURTS AND JUDICIAL PROCEDURE

CHAPTER 7. CITY COURTS
PART I. CITY AND MUNICIPAL COURTS, NEW ORLEANS EXCEPTED

SUBPART A. GENERAL PROVISIONS
COPR. (c) WEST 1994 No Claim o Orig. U.S. Govt. Works
Current through all 1993 First Extraordinary and 1993 Regular Session Acts

s 1877. Marriage ceremony, judges’ authority to perform
Judges of city courts, at any place within the parish in which the court is
situated, may perform any marriage for which a lawful Louisiana marriage
license has been issued, regardiess of the parish of issuance of the license.
1983 Main Volume Credit(s)
Acts 1960, No. 32, s 3, eff. Jan. 1, 1961. Amended by Acts 1980, No. 662, s 2.
HISTORICAL NOTES
HISTORICAL AND STATUTORY NOTES

1983 Main Volume Historical and Statutory Notes

Former R.S. 13:1877, derived from Acts 1934, No. 132, s i, relating to

pleadings in city courts, was repesled by Acts 1960, No. 32, s 3. See, now,
R.S. 13:1891.

The 16R0 amandment rewrate the section, which had read:

"Iudges of city courts may perform the marriage ceremony within the respective
territorial jurisdiction of their courts."

LSA-RS, 13:1877
LA RS, 13:1877
END OF DOCUMENT




MASSACITUSETTS GENERAL LAWS ANNOTATED
PART II. REAL AND PERSONAL PROPERTY AND DOMESTIC RELATIONS
TITLE I, DOMESTIC RELATIONS
CHAPTER 207. MARRIAGE
SOLEMNIZATION OI' MARRIAGL
COPR. (c) WEST 1934 No Claim to Orig. U.S. Govt. Works
Current through 1993 Regular Session of the General Court

s 38, Situs; persons authorized

A marriage may be solemnized in uny placs within the wmmonweulth by the
following persons who are resideats-of the commonwealth: a duly ordained
minister of the gospe! in good and regular standing with his church or
denomination, including an ordained deacon in The United Methodist Church or in
the Roman Cathollc Church; a duly ordained rabbi of the Jewish faith; bya
justice of the peace if he is alsc clerk or assistant derk of a city or town,
or a registrar or assistant registrar, or 8 clerk or assistant clerk of a court
or a clerk or assistant clerk of the senate or house of representatives, by a
justice of the peace if he has been designated as provided in the following
section and has received a certificate of designation and has qualified
thereunder; an suthorized representative of a Spiritual Assembly of the
Baha'is in accordance with the usage of their community; a priest or minister
_of the Buddhist religion; a minister in feliowship with the Unitarian
Universalist Association and ordained by a local church; a leader of an
Ethical Culture Society which is duly established in the commonwealth and
recognized by the American Ethical Union and who is duly appointed and in good
and regular standing with the American Ethical Union; the of the Orthodax
Islamic religion; and, it may be solemnized in a regular or special meeting
for worship conducted by or under the oversight of a Friends or Quaker Monthly
* Meeting in accordance with the usage of their Society; and, it may be
solemnized by a duly ordained nonresident minister of the gospel ifhe is a
pastor of a church or denamination duly established in the commonwealth and who
is in good and regular standing as a minister of such church or denomination,
including an ordained deacon in The United Methodist Church or in the Roman
Catholic Church; and, it may be solemnized according to the usage of any other
chureh or religious organization which shall have complied with the provisions
of the second paragraph of this section.
Churrhes and ather religious organizations shall file in the office of the
state secretary information relating to persons recognized or licensed as
aforesaid, and relating to usages of such organizations, in such form and at

such times as the secretary may require.
1987 Main Volume Credit(s)

Amended by St.1532, c. 162; St.1946, c. 197, 3 2; St.1949, c. 249; St.1965,
¢ 11,s1; St.1968, c. 81,5 2; St.1970, ¢ 668; $t.1972, c. 186, §;

$t.1973, c. 1201; St.1975, c. 464, s 1; St.1976, ¢ S1; St.1981,c¢.521,8

1; St.1982, c. 379; St.1982, c. 486, St.1986, c. 702, 1.

1994 Pocket Part Credit(s)

Amended by 511991, ¢. 419,
HISTORICAL NOTES
HISTORICAL AND STATUTORY NOTES
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VERNON'S ANNOTATED MISSOURI STATUTES

TITLE XXX. DOMESTIC RELATIONS
CHAPTER 451, MARRIAGE, MARRIAGE CONTRACTS, AND RIGHTS OF MARRIED

WOMEN
MARRIAGE
COPR. (c) WEST 1994 No Clzim to Orig. U.S. Govt. Works
Current through 1993 1st Ex. Sess.

451.100. Marringes solemnized by whom

Marriages may be solemaized by afny clergyman, either active or retired, who is
in good standing with any church or synagogue in this state or by any judge of

a court of record, other than a municipal judge. Marriages may also be
solemnized by a religious society, religious institution, or religious
organization of this state, according to the regulations and customs of the
society, institution or organization, when either party to the marriage to be -
solemnized is a member of such society, institution or organization.

1986 Muin Yulume Crudii(s)

(R.5.1938, s 3363. Amended by L.1945, p. 1145; L.1969, p. 545, s 1; 1.1978,
p. 828, H.B. No. 1634, 5 A (s 1), eff. Jan. 2, 1979.)

1994 Pocket Part Credit(s)

(Amended by L. 1989, H.B. No. 898,5 A.)
HISTORICAL NOTES
HIS’I"ORICAL AND STATUTORY NOTES
1994 Pocket Part Historical and Statutory Notes

1989 Legislation

The 1989 amendment substituted "in good standing with any church or synagogue
in this state” for "a citizen of the United States, and who is in good standing
with any church or synagogue in this state” in the first sentence.

1986 Main Volume Historical and Statutory Notes

The 1945 Act rearrarged the section, and dropped justices of the peace and
excluded probate judges as officers authorized to solemnize marriages.

The 1959 amendment rewrote this section, which prior thereto read as follows:

"Marriage may be sclemnized by any licensed or ordained preacher of the
gospel, who is a citizen of the United States, or who is a resident of this

- state and a pastor of any church in this state, or be, any judge of a court of
record, except judges of the probate court.”

The 1978 amendment inserted *, other than a municipel judge” following "court
of record” at the end of the first sentence.
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Acts 1949, ch. 251,58 4; C. Supp. 1930, s 8412; Acts 1970, ch. 440, s 1; 1¥73,
ch. 66, s 3; impl. am. Acts 1978, ch. 934, s 7; Acts 1979, ch. 87, 5 1; 1981,
ch. 211, ss 1, 2; 1983, ch. 331, 88 1, 2; T.C.A. (orig. ed.), s 36-415; Acts
1984, ch. 516, s 1; 1987, ch. 146, s 1; 1987, ch. 336, 88 4, 5; 1988, ch.

471, ss 1, 2; 1991, ch. 86, 8 1; 1992, ch. 911, 8 1; 1993, ch. 50, s 1.]

HISTORICAL NOTES

Amendments. The 1992 amendment added (h).
The 1993 amendment added (i). -

Effective Dates. Acts 1992, ch. 911, s 2. May 8, 1992,
Acts 1993, ch. 50, 8 2. March 22, 1993.

T.C, A £ 36-3-301
TN ST 5 36-3-301
END OF DOCUMENT




TENNESSEE ADVANCE LEGISLATIVE SERVICE

STATENET
Copyright {c) 1998 by Information for Public Affairs, Inc.

TENNESSEE 100TH GENERAL ASSEMBLY
PUBLIC CHAPTER NO. 745
HOUSE BILL NO. 2079

1998 I'n. ALY 745; 1998 Tenn. Pub. Acts 735; 1998 Tn. Pub. Ch. 745; 1997 Tn. HB
2079

SYNOPSIS: AN ACT to amend Tennessee Code Annotated, Title 36, Chapter 3,
relative 10 persons who may solemnize marriages.

| To view the ncxt section, type .np* TRANSMIT.
’ To view a specific scction, transmit p* and the section number. e.g. p*!

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF TENNESSEE:

\

| {*1] SECTION l. Tennesses Code Annotated, Section 36-3-301(a), is amended

‘ by deleting from the first sentence the language "All regular ministers of the
gospel of every denpmination, and Jewish rabbis,” and substituting instead the
lunguage "All regular ministers, preachers, pastors. priests, rabbis and other
spiritual leaders of every religious belief,”.

| [¥2] SECTION 2. Tennessse Code Annotated, Section 36-3-301(a), is further
ameuded Ly desigusting the existing language, a5 amended, as subdivision "(1)"
and by adding the following new subdivisions:

(2) Provided, however, in order to solemnize the rite of matrimony, any such
minister, preacher, pastoi, piiest, iabbi ur other spiritual leader must be
ordained or otherwise designated in conformity with the customs of a church,
tcemple or other religiouns group v vrgauizulivn; und such customs must provide
for such srdination or designation by a considered, defiberate, and responsible
act.

(3) If any marriage hes boen entered into by license issued pwrsuant to uiis
chapter at which any minister officiated before the effective date of this act.
| such marriage shall not be invalid becausc the requircmente of the preceding
subdivision (2) have not bezn met.

{*3] SECTION 3. This act shall take effect upon becoming a law, the public

| welfare requiring it.

HISTORY':
Approved by the Governor on April 15, 1998.

SPONSOR: By Halteman Harwel
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OKLAHOMA STATUTES ANNOTATED
TITLE 43. MARRIAGE AND FAMILY
COPR. (¢) WEST 1994 No Claim to Orig. U.S. Govt. Works
Current through Chapter 366, approved 6/11/93

s 7. Solemnization of marriages

A. All marriages must be contracted by a formal ceremony performed or
solemnized in the presence of at least two adult, competent persons as
witnesses, by a judge or retired judge of any court of record in this state, or

an ordained or authorized preacher or minister of the Gospel, priest or other
ecclesiastical dignitary of any denomination who has been duly ordained or
authorized by the church to which he belongs to preach the Gospel, or a rabbi
and who is at least cighteen (18) years of age. The preacher, minister,

priest, rabbi or ecclesiastical dignitary who is a resident of this state shali

have filed, in the office of the court clerk of the county in which he resides,

a copy of his credentials or authority from his church or synagogue authorizing
him to solemnize marri The preacher, minister, priest, rabbi or
ecclesiastical dignitary who is not a resident of this state, but has complied
with the laws of the state of which he is a resident, shall have filed once, in

the office of the court clerk of the couaty in which he intends to perform or
solemnize a marriage, a copy of his credentials or authorizglgom his church or
synagogue authorizing him to solemmnize marriages. Such filing by resident or
nonresident preachers, ministers, priests, rabbis or ecclestastical dignitaries
shall be effective in and for all counties of this stata; provided, that no

fee shall be charged for such recording; but no person herein authorized to
perform or solemnize the marriage ceremony shall do so unless the license

issued therefor be first delivered into his possession nor unless he has good
reason to believe the persons presenting themsclves before him for marriage are
the identical persons named in the license, and for whose marriage the same was

issued, and that there is no legal objection or impediment to such marriage.
B. Marriages betwean persons belonging to the society called Friends, or

Quakers, the spiritual assembly of the Baha'ls, {FN1] or the Church of Jesus
Christ of Latter Day Saints, which have no ordained minister, may be solemnized

by the persons and in the manner prescribed by and practiced in any such
society, church or assembly.

1990 Main Volume Credit(s)
RIL.1919, s 3889. Laws 1951, p. 113, 5 1; Laws 1961, p. 285, s 1, off. Mar.

28, 1961; Laws 1971, c. 268, s 1, eff. June 24, 1971; Laws 1986, ¢. 24, s 1,
cff. Nov. 1, 1986; Laws 1989, c. 333, 3 3, ¢ff. Nov. 1, 1989,

[FN1] Probably should read "Baha’is".
HISTORICAL NOTES
HISTORICAL AND STATUTORY NOTES
1990 Main Volume Historical and Stétutoxy Notes
As originally enacted this section read:
"All marriages must be contracted by a formal ceremony, performed or
solernnized in the presence of at least two adult, competent persons as

witnesses, by either a justice of the supreme court, a judge of the district,
superior or county court, a justice of the peace or a preacher or minister of
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TENNESSEE CODE ANNOTATED
TITLE 36 DOMESTIC RELATIONS
CHAPTER 3 MARRIAGE
Part 3~ Ceremony
Cuopytight (c) 1955-1993 by The State of Teanessee. All rights rescrved.
Current through 1993 Regular Session, Chapter 535

36-3-301 Persons who may solemnize marriages.

(a) All regular ministers of the gospel of every denomination, and J ewish
rabbis, more than eighteen P&B} years of age, having the care of souls, and all
members of the county legislative bodies, county executives, judges,
chancellors, former chancellors and former judges of this state, the governor,
the county clerk of each county, speaker of the senate, and speaker of the
house of representatives, and the mayor of any municipallty in the state, may
solemnize the rite of matrimony. For the purposes of this section, the several
judges of the United States courts, including Unired States magistrates and
United States bankruptcy judges, who are citizens of Tennessee are deemed to be
judges of this state. The amendments to this section by Acts 1987, ch. 336
which applied provisions of this section to certain former judges do not apply
to any judge who has been convicted of a felony or who has been removed from

office.

(b) The traditional marriage rite of the Raligious Society of Friends
(Quakers), whereby the parties simply pledge their vows one to another in the
presence of the congregation, constitutes aa equally effective solemnization.

(c) Any gratuity received by a county executive, county clerk or municipal
mayor for the solemnization of 2 marriage, whether performed during or after
such person's regular working hours, shall be retained by such person as

~ personal renumeration for such services, in addition to any other sources of
compensation such person might receive, and such gratuity shall not be paid
into the county general fund or the treasury of such municipality.

(d) If any marriage has been entered into by license regularly issued at
which a county executive officiated prior to April 24, 1981, such marriage
.glxiasn he valid and is hereby declared to be in full compliance with the laws of

state.

(e) For the purpases of this section, *retired judges of this state” is
construed to include persons who served as judges of any municipal or county
court in any county which has adopted a metropolitan form of gavernment and
persons who served as county judges (judges of the quarterly county court)
prior to the 1978 constitutional amendments.

(f) If any marriage has been entered into by license regularly issued at
which a retired judge of this state officiated prior to April 13, 1984, such
marriage shall be valid and is hereby declared to be in full compliance with
the laws of this state,

(g) If any marriage has been entered into by license issued pursuant to this
chapter at which a judicial commissioncr officiated prior to Masch 28, 1991,
such marriage shall be valid and is declared to be in full compliance with the
Laws of this state, .

(h) The judge of the court of general sessions of any county having a
population of not less than fifteen thousand six hundred (15,600) nor more than
fifteen thousand eight hundred fifty (15,850) according to the 1990 federal
census may solemnize the rite of matrimony in any county of this state,

(i) Members of county legislative bodies may solemnize the rite of matrimony
in any county of this state.

[Code 1858, s 2439 (deriv, Acts 1775, ¢h. 7,8 2; 1845-1846, ch. 145,58 7);
Acts 1879, ch. 98, s 1; 1889, ch. 134, s 1; Shan,, s 4189; Code 1932, s 8412,
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House passes bill to OK
marriages by ministers with
shaky credentials

Measure will apply only to past
weddings, not future ones

By Tom Humphrey, News-Sentinel Nashville bureau

NASHVILLE — Couples wedded by mail-order ministers will
be assured of having a legally valid marriage under legislation
approved unanimously Monday night by the House.

State Attorney General Knox Walkup had cast doubt on the
legality of some marriages in an opinion last year.

The opinion was prompted by reports that ceremonies were
performed in some Gatlinburg "wedding chapels” by men
whose only claim to status as a minister is a mail-order
certificate. Walkup said that is not enough to qualify a person
to perform marriages as a2 minister under state law,

The bill, approved 94-0 and sent to the Senate, declares ajl past
marriages performed by such persons legally valic. In the
future, though, a person wishing to be recognized as a minister
for marriage purposes must have participated in an ordination
ceremony or other "coasidered, deliberate and responsible act.”

The bill was sponsored by Reps. Beth Halteman Harwell, R-
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MAINE REVISED STATUTES ANNOTATED
| TITLE 19. DOMESTIC RELATIONS
CHAPTER 1. MARRIAGE
SUBCHAPTER V. PERSONS OFFICIATING
COFR. (c) WEST 1993 No Claim to Orig. Govt. Works
Current through Laws 1991, c.§87, approved 10~16-92

§ 121, Authorization; -license

Every justice, judge, lawyer admitted to the Maine Bar, justice of
the peace or notary public under Title 4, chapter 19, (FN1PP] residing
in this state may solemnize marriages in this State. Evary ordaired
ninister of the gospel, cleric engaged in the service of the religious
body to which the cleric belongs or person licensed to preach by an
association of ministers, religious seminary or ecclesiastical body,
whether a resident or nonreaident of this State and whether or not a
citizen of the United States, and of aither sex, may sclemnira
narriages. A copy of the racord of any marriage solemnized under the
provisions of this saction, duly made and kept, and attested or sworn
to by the clark of the town in which the marriage intention was
recorded or in which the marriage was solemnized, chall be reccived in
all courts as evidence of the fact of marriage. Notwithetanding Title
17=-A, mection 4=A, any person who viclates this =ectien, shall be
punished by a fine of not more than $100 for cach offense, for the use
of the town in which tha offense occcurred, and the State Registrar of
Vital Statistics shall enforce this ccotion as far as it comes within
the state registrar/s power and shall notify the district attorney of

. the county in which the penalty should be enforced of the facts that
have come to the state registrar’s knowledge, and, upon recelpt of the
notice, the district attorney shall prosecute the defaulting person or

personsa,

1981 Main Volume Credit(s)

R.8.195¢, c. 166, s 11; 1969, c. 223, B 15; 1973, c. 567, s 20;
1877, c. 694, ss 292, 293, eff. July 1, 1878; 1979, ¢. 229,

1993 Supplemental Credqit(s)

1981, c. 456, 6 A, 61, eff. July 1, 1981; 1987, c. 736, s 38, eff.
July 1, 1988; 1989, C. 225, § 4.

[FN1PP] Section. 951 et seq. of title 4.
| HISTORICAL NOTES
HISTORICAL AND STATUTORY NOTES
1993 3upplemental Historical and Statutory KNotes

Arendments ‘

1981 Amendment. Repealed and replaced by c. 456.

1987 Amendment. Laws 1987, <. 736, in the first sentence, insarted
"justice, judge, justice of the peace ort.
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ATTACHMENT 7
APPENDIX I

‘ TESTIMONY OF THE AMERICAN CIVIL LIBERTIES UNION
OF NORTH CAROLINA
BEFORE THE MARRIAGE LICENSE STUDY COMMISSION
APRIL 28, 2000

CONTACT: DEBORAH K. ROSS, EXECUTIVE/LEGAL DIRECTOR - 919-834-3466

CONSTITUTIONALITY OF N.C. GEN. STAT. § 51-1
REQUISITES OF MARRIAGE; SOLEMNIZATION

The marriage statute implicates two important constitutional rights:

1) The fundamental right to marry. Loving v. Virginia, 388 U.S. 1, 12 (1967) (“The freedom to
marry has long been recognized as one of the vital personal rights essential to the orderly pursuit
of happiness by free men. Marriage is one of the ‘basic rights of man,” fundamental to our very
existence and survival.”)

2) The right to freedom of religion. Marriage “may be an exercise of religious faith.” Turner v.
Safley, 482 U.S. 78, 96 (1987). Moreover, the terms of the marriage statute recognize the right of
some religions to solemnize marriages.

On its face N.C. Gen. Stat. § 51-1 violates the constitution by allowing some faiths to

. solemnize marriages but not others. The Establishment Clause of the First Amendment of the
U.S. Constitution and the Religious Liberty Clause of Article 1, § 13 of the North Carolina
Constitution forbid the State from recognizing or promoting one religion over another religion
absent a compelling governmental interest. Employment Div. v. Smith, 494 U.S. 872 (1990)
(setting forth Establishment Clause jurisprudence); In re Browning, 124 N.C. App. 190, 476
S.E.2d 465 (1996) (setting forth Religious Liberty Clause jurisprudence).

The ACLU has been contacted by Native Americans who were denied the right to receive a
marriage license under N.C. Gen. Stat. § 51-1 because they wished to have their marriage
performed in a Native ceremony. Native American ceremonies are not recognized by the State as
“valid and sufficient” for solemnization. As North Carolina becomes a more religiously diverse
state, more and more religious couples will find themselves in the situation in which our Native
American client found herself. Without an amendment to the law, it likely will be necessary for -
a future couple to bring suit in order to have both their right to marry and their religious beliefs
recognized.

To solve this problem, the legislature should amend the statute to authorize solemnization
in accordance with any mode of solemnization recognized by any religious belief, Indian
Nation or Tribe, or Native Group. This language is similar to that of the Uniform Marriage
and Divorce Act.

‘ ~ Other constitutional concerns include: the right of prisoners to marry in a correctional facility and
the geographical scope of marriage licenses (county v. state).
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APPENDIX J

‘ GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2001

BILL DRAFT 2001-SUz-1 [v.3] (12/21)

(THIS IS A DRAFT AND IS NOT READY FOR INTRODUCTION)
1/5/2001 12:03:23 PM

Short Title: Amend Marriage Statutes. (Public)
Sponsors:
Referred to:
1 A BILL TO BE ENTITLED
2 AN ACT TO AMEND THE MARRIAGE STATUTES TO BROADEN THE LIST OF
3 PERSONS AUTHORIZED TO SOLEMNIZE MARRIAGES AND TO REQUIRE
4 THAT THOSE PERSONS BE REGISTERED WITH THE SECRETARY OF
. 5 STATE; TO REQUIRE JUDICIAL APPROVAL BEFORE A 12 OR 13 YEAR
' 6 OLD APPLICANT MAY BE MARRIED; TO LIMIT THE REGISTER OF
7 DEED'S RESPONSIBILITY IN ISSUING MARRIAGE LICENSES TO
8 VERIFYING OBJECTIVE REQUIREMENTS; TO PROVIDE A PROCEDURE
9 BY WHICH A PERSON MAY APPLY FOR A MARRIAGE LICENSE
10 WITHOUT APPEARING IN PERSON; TO EXPAND THE GEOGRAPHICAL
| 11 SCOPE OF A MARRIAGE LICENSE; TO MAKE INCLUSION OF RACE ON
| 12 THE LICENSE OPTIONAL; AND TO ALLOW FOR CORRECTIONS OF
13 ERRORS IN THE APPLICATION OR LICENSE, AS RECOMMENDED BY
| 14 THE LEGISLATIVE RESEARCH COMMISSION.
15 The General Assembly of North Carolina enacts:
16 Section 1. G.S. 51-1 reads as rewritten:
17 "§ 51-1. Requisites of marriage; solemnization.
18 The consent of a male and female person who may lawfully marry, presently to
19 take each other as husband and wife, freely, seriously and plainly expressed by each
20 in the presence of the other, and in the presence of an ordained minister of any
21  religious denomination, minister authorized by his-a church, or of a magistrate, and
| 22 the consequent declaration by such minister or officer that such persons are husband
23 and wife, or in_accordance with any mode of solemnization recognized by any

religious denomination, Indian Nation or Tribe, shall be a valid and sufficient
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GENERAL ASSEMBLY OF NORTH CAROLINA SESSION 2001

1 rehlie 4 ; e—vakd:—p - Marriages ‘
2 solemmzed before March 9, 1909 by ministers of the gospel hcensed but not
3 ordained, are validated from their consummation."
4 Section 2. G.S. 51-2 reads as rewritten:
5 "§51-2. Capacity to marry.
6 (a) All unmarried persons of 18 years, or older, may lawfully marry, except as
7 hereinafter forbidden. In addition, persons over 16 years of age and under 18 years
8 of age may marry, and the register of deeds may issue a license for such marriage,
9 only after there shall have been filed with the register of deeds a written consent to
10 such marriage, said consent having been signed by the appropriate person as
11 follows:
12 @ . . . .
13 3.”. her father. | e lﬁj lgk;s y-resides
14 (%) ha m har. 1 ha-male amala child annluing e acida
15 1 1e oy g
16 (39—(_)By elther the mother or fa{-her—wﬁhe&t—pfefefeﬂee—}f—t-he—ma%e—ef
17 male—ch Op : th
18 £&ther—father of the male or female ch1ld applymg to marry:; or
19 4(2)By a person, agency, or institution having legal eustedy;standing-in
20 leco-parentis;—custody or serving as a guardian of such male or
21 female child applying to marry.
22 Such written consent shall not be required for an emancipated minor if.a certificate
23 of emancipation issued pursuant to Article 35 of Chapter 7B of the General Statutes
24 or a certified copy of a final decree or certificate of emancipation from this or any
25 other jurisdiction is filed with the register of deeds.
26 (b)  When an unmarried female who is 14 or 15 years of age is pregnant or has
27 given birth to a child and the unmarried female and the putative father of the child,
28 either born or unborn, agree to marry, or an unmarried male who is 14 or 15 years of
29 age is the putative father of a child, either born or unborn, and the unmarried male
30 and the mother of the child agree to marry. and consent in writing to the marriage, as
31 set out in subsection (a), subdivisions (1) and (2) above, is given on the part of the
32 underage male or female applving to marry, the register of deeds is authorized to
33 issue to said parties a license to marry, and it shall be lawful for them to marry in
34 accordance with the provisions of this Chapter.
35 (€) When an unmarried female who is mere-than12-years-old;-but-less than
36 18 14 years old, is pregnant or has given birth to a child and sueh-the unmarried
37 female and the putative father of the child, either born or unborn, shall-agree to
38 marry, or an unmarried male who is less than 14 years old, is the putative father of a
39 child, either born or unborn, and the unmarried male and the mother of the child
40 agree to marry.and-consent-in-writing-to-such-marriage,as-set-out-in-subsection{a);
Al — o), ’ . ; i
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: estde ther-p 3Hy R-the-ps male; the register of
deeds is authorized to issue to sard partres a license to marry, and it shall be lawful
for them to marry in accordance with the provisions of this Chapter-Chapter, only if
a district or family court finds that the underage party is capable of assuming the
responsibilities of marriage and the marriage will serve his or her best interest.
Pregnancy alone does not establish that the best interest of the party will be served.
€e)(d) When a license to marry is procured by er-en-behalf-ef-any person under

18 years of age by fraud or mrsrepresentatlon a parent or pefseﬁ—s!eaaémg—m—leee

person, agency, or 1nst1tut10n having legal custodv or serving as a guardran of the

underage applicant is a proper party to bring an action to annul said-the marriage."
Section 3. G.S. 51-6 reads as rewritten:
""§ 51-6. Solemnization without license unlawful.

No minister—or—officer—minister, officer, or any other person authorized to
solemnize a marriage under the laws of this State, shall perform a ceremony of
marriage between a man and woman, or shall declare them to be husband and wife,
until there is delivered to him-that person a license for the marriage of the said
persons, signed by the register of deeds of the county in which the marriage is
intended-to-take-placelicense was issued or by his-a lawful deputy. There must be at
least two witnesses to the marriage ceremony.

Whenever a man and woman have been lawfully married in accordance with the
laws of the state in which the marriage ceremony took place, and said marriage was
performed by a justice-of-the-peace-magistrate or some other civil official duly
authorized to perform such ceremony, and the parties thereafter wish to confirm
their marrlage vows before an ordained minister or minister authorized by his-a
church, or in a ceremony recognized by any religious denomination, Indian Nation
or Tribe, nothing herein shall be deemed to prohibit such confirmation ceremony;
provided, however, that such confirmation ceremony shall not be deemed in law to
be a marriage ceremony, such confirmation ceremony shall in no way affect the
validity or invalidity of the prior marriage ceremony performed by a civil official, no
license for such confirmation ceremony shall be issued by a register of deeds, and no
record of such confirmation ceremony may be kept by a register of deeds."

Section 4. G.S. 51-7 reads as rewritten
""§ S1-7. Penalty for solemnizing without license.

Every minister—or—officer—minister, officer, or any other person authorized to
solemnize a marriage under the laws of this State, who marries any couple without a
license being first delivered to hims-that person. as required by law, or after the
expiration of such license, or who fails to return such license to the register of deeds
within 10 days after any marriage celebrated by virtue thereof, with the certificate
appended thereto duly filled up and signed, shall forfeit and pay two hundred dollars
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($200.00) to any person who sues therefor, and he-shall also be guilty of a Class 1 '

misdemeanor.”
Section 5. G.S. 51-8 reads as rewritten:
""§ 51-8. License issued by register of deeds.

Every register of deeds shall, upon proper application, issue a license for the
marriage of any two persons if-it-appears-that-such-persens-who are able to answer
the questions regarding age, marital status, and intention to marry, and, based on the
answers, the register of deeds determines the persons are authorized to be married in
accordance with the laws of this State. In making a determination as to whether or
not the parties are authorized to be married under the laws of this State, the register
of deeds may require the applicants for the license to marry to present certified
copies of birth certificates or birth registration cards provided for in G.S. 130-73, or
such other evidence as the register of deeds deems necessary to such determination.
The register of deeds may administer an oath to any person presenting evidence
relating to whether or not parties applying for a marriage license are eligible to be
married pursuant to the laws of this State. Each applicant for a marriage license
shall provide on the application the applicant's social security number. If an
applicant does not have a social security number and is ineligible to obtain one, the
applicant shall present a statement to that effect, sworn to or affirmed before an
officer authorized to administer oaths. Upon presentation of a sworn or affirmed
statement, the register of deeds shall issue the license, provided all other
requirements are met, and retain the statement with the register's copy of the license.
The register of deeds shall not issue a marriage license unless all of the requirements
of this section have been met."

Section 6. Chapter 51 of the General Statutes is amended by adding the
following new section:
"§ 51-8.2. Issuance of marriage license when applicant is unable to appear.

If an applicant for a marriage license is over 18 years of age and is unable to
appear in person at the register of deeds office, the applicant may submit a sworn
and notarized affidavit in lieu of personal appearance.

The affidavit shall be in the following or some equivalent form:

. (Applicant) appearing before the undersigned

notary and being duly sworn. says that:

1. I, , [applicant's name] am applying

for a  license in County, NC to  marry

[name of other applicant] in North Carolina

within the next 60 days and I am authorized under G.S. 51-8.2 to complete this
Affidavit in Lieu of Personal Appearance for Marriage License Application.
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I attach: (1) documentation that I am over 18 years of age as required in county
of marriage; and (2) documentation of divorce as required by county of marriage.

2. I submit the following information in applying for a marriage license:

Name:

First Middle Last
Residence:

State County City or Town

Street and Number Inside City Limits (Yes or No)

Birthplace: Birth Date Age:
County & State or Country

Father:

Name State of Birth Address (if living) or Deceased
Mother:

Name State of Birth Address (if living) or Deceased
Race (optional): Number of this marriage:

Ist 2nd. etc.

Last Marriage Ended by: Date Marriage Ended:

Death, Divorce, Annulment
Specify Highest Grade Completed in School (optionan: v

Social SCCUI’itY # (If applicant does not have Social Security
number. attach affidavit of ineligibility)

I hereby make application to the Register of Deeds for a Marriage License and
solemnly swear that all of the statements contained in the above application are true

and I further make oath that there is no legal impediment to such marriage.

Signature of Applicant

Sworn to (or affirmed) and subscribed before me
this day of

[Seal] Notary Public

My commission expires:

[Notary's tvped or printed namc["
Section 7. G.S. 51-15 reads as rewritten:

"§ 5S1-15. Obtaining license by false representation misdemeanor.
If any person shall ebtain-obtain, or aid and abet in obtaining. a marriage license
by misrepresentation or false pretenses, he-that person shall be guilty of a Class 31
misdemeanor. "
Section 8. G.S. 51-16 reads as rewritten:
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""§ 51-16. Form of license.

License shall be in the following or some equivalent form:

To any ordained minister of any religious denomination, minister authorized by
his-a church, erte-any magistrate for—————————County:magistrate, or
any other person authorized to solemnize a marriage under the laws of this State:
A.B. having applied to me for a license for the marriage of C.D. (the name of the
man to be written in full) of (here state his residence), aged years (race,
as the case may be), the son of (here state the father and mother, if known; state
whether they are living or dead, and their residence, if known; if any of these facts
are not known, so state), and E.F. (write the name of the woman in full) of (here
state her residence), aged years (race, as the case may be), the daughter
of (here state names and residences of the parents, if known, as is required above
with respect to the man). (If either of the parties is under 18 years of age, the license
shall here contain the following:) And the written consent of G.H., father (or
mother, etc., as the case may be) to the proposed marriage having been filed with
me, and there being no legal impediment to such marriage known to me, you are
hereby authorized, at any time within 60 days from the date hereof, to celebrate the
proposed marriage at any place within the said-county-State. You are required
within 10 days after you shall have celebrated such marriage, to return this license to
me at my office with your signature subscribed to the certificate under this license,
and with the blanks therein filled according to the facts, under penalty of forfeiting
two hundred dollars ($200.00) to the use of any person who shall sue for the same.

Issued this dayof ,

LM
Register of Deeds of County

Every register of deeds shall-shall. at the request of an applicant,designate in
every—a_marriage license issued the race of the persons proposing to marry by
inserting in the blank after the word "race"the words "white,""colored;"or
"ndian.""black,""African American,""American Indian,""Alaska Native.""Asian
Indian,""Chinese.""Filipino,""Japanese.""Korean,""Vietnamese,""Other
Asian,""Native  Hawaiian,""Guamarian,""Chamorro,""Samoan,""Other _ Pacific
Islander,""Mexican,""Mexican American,""Chicano,""Puerto
Rican,""Cuban,""Other Spanish/Hispanic/Latino,"or "other."as the case may be.
The certificate shall be filled up and signed by the minister—er—officer-minister
officer, or other authorized individual celebrating the marriage, and also be signed
by two witnesses present at the marriage, who shall add to their names their place of
residence, as follows:

I, N.O., an ordained or authorized minister or other authorized individual of (here
state to what religious denomination, or magistrate, as the case may be), united in
matrimony (here name the parties), the parties licensed above, on the day

Page 6 86




o
SO NO 00 2 WV W) —

Pk ket ek ek ekt ek
O 00 ~3 NN W)

NN
—_— O

NN NN
0 ~3 NV bW

GENERAL ASSEMBLY OF NORTH CAROLINA SESSION 2001

of , at the house of P.R., in (here name the town, if

any, the township and county) accordmg to law.
N.O.

Witness present at the marriage:
S.T., of (here give residence).”
Section 9. G.S. 51-18.1 reads as rewritten:
""§ 51-18.1. Correction of errors in-names-in application or license; amendment
of names in application or license.

(a) When it shall appear to the register of deeds of any county in this State
that the-names-of-either-or-both-partiesto-a-marriage-information is incorrectly stated
on an application for a marriage license, or upon a marriage license issued
thereunder, or upon a return or certificate of an officiating officer, the register of

deeds is authorized to correct such record or records te-shew—the-true—name—and
names-of the-parties-to-the-marriage-upon being furnished with an affidavit signed by

one or both of the applicants for the marriage license, accompanied by affidavits of
at least two other persons who know the true-name-or-names-of the-person-or-persons
seeking such-correction—correct information.

(b) When the name of a party to a marriage has been changed by court order
as a result of a legitimation action or other cause of action, and the party whose
name is changed present—presents a signed affidavit to the register of deeds
indicating the name change and requesting that the application for a marriage
license, the marriage license, and the marriage certificate of the officiating officer be
amended by substituting the changed name for the original name, the register of
deeds may amend the records as requested by the party, provided the other party
named in the records consents to the amendment."

Section 10. This act is effective when it becomes law.
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