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PREFACE

The Revenue Laws Study Committee is established in Article 12L of Chapter 120

of the General Statutes, to serve as a permanent legislative commission to review issues

relating to taxation and finance. The Committee consists of sixteen members, eight

appointed by the Fresident Pro Tempore of the Senate and eight appointed by the

Speaker of the House of Representatives. Committee members may be legislators or

citizens. Each of the appointing authorities designates one member to serve as co-chair.

The co-chairs for 1999-2001" are Senator John Kerr and Representative Paul Luebke.

G.5.120-70..106 gives the Revenue Law Study Committee's study of the revenue

laws a very broad scope, stating that the Committee "may review the State's revenue

laws to determine which laws need clarification, technical amendment, repeal, or other

change to make the laws concise, intelligible, easy to administer, and equitable." A copy

of Article 12L of Chapter 120 of the General Statutes is included in Appendix A. A
comrnittee notebook containing the committee minutes and all information presented to

the committee is filed in the Legislative Library.

Before it was created as a permanent legislative commissiory the Revenue Laws

Study Committee was a subcommittee of the Legislative Research Commission. It has

studied the revenue laws every year since 1977.
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COMMITTEE PROCEEDINGS

The Revenue Laws Study Committee met four times before the convening of the

2000 Regular Session of the L999 General Assembly. The Committee was inundated

with requests from legislators, taxpayers, the Department of Revenue, and interest

groups to study numerous issues of tax policy and tax administration. The Committee

considered many issues but was unable to take up all of the issues suggested to it. The

Committee continued to consider all proposed tax changes in light of general principles

of tax policy and as part of an examination of the existing tax structure as a whole. The

tax policies identified by the Committee were fairness, uniformity, levy of low rates on

a broad tax base, stability and responsiveness as a source of revenue, administrative

efficiency, simplicity, arrd ease of compliance.

The Revenue Laws Study Committee first reviewed the tax law changes enacted

during the L999 Session and the fate of the Committee's recornmendations to that

session. Four of its six proposals to the L999 Session were enacted in whole or in part in

1999. Appendix B contains a surunaty of. all tax legislation enacted in 1999 and

Appendix C lists the Committee's reconunendations and the action taken on them ih

1999.

The Committee made an in-depth study of three major issues:

The need to simplify sales and use taxes to enhance collection by. out-of-state
retailers who make sales through catalogs and the Internet.

\Alhether to provide property tax relief for continuing care retirement centers that,
because they are nof charitabie, d.o not qualify for the current law exemption for
charitable institutions.

./ The need to simplify and revise taxes on telecommunications in light of recent
technology changes.

a



Legislative Proposal 2 is the Committee's recommendation to simplify sales and

use taxes to enhance collection by out-of-state retailers who make saies through catalogs

and the Internet. The proposal implements the streamlined sales tax collection system

recommended by the National Governor's Association. By certifying a software

program and a sales tax collector, the iegislation would make it possible for North

Carolina to participate in the new system, which shifts sales tax administration from

remote, out-of-state retailers to a technology-oriented business model administered by a

third parry certified as the sales tax collector. Under the system, a participating retailer

would integrate the certified software program with its system. The certified software

program would be able to determine the applicable state and local use tax due on a

transaction at the time of the sale. The customer would puy the retailer the full amount

of the purchase, including the tax. The Certified Sales Tax Collector would be able to

debit the retailer's account on an agreed upon schedule for the amount of tax owed all

participating states according to transactions processed by the Collector. The Collector

would remit the appticable tax to each state. Legislative Proposal 2 also contains other

tax law changes to better enable the Department of Revenue to collect taxes owed to the

State.

The Committee asked a subcommittee consisting of both members and interested

parties to stud.y property tax relief for continuing care retirement centers and to

recornmend a fair means {or taxing continuing care retirement centers that are not

charitable. Charitable retirement centers are exempt from properfy tax, but the General.

Assembly has struggled with the question of taxing non-profit centers that do not meet

the definition of charitable. The most recent law governing these non-charitable centers

sunsets July 1.,2000. The subcommittee met six times but was unable to reach an

agreement that was acceptable to both taxpayers and local governments. As a resuit,

Legislative Proposal 4 recommends that the sunset of the current law be extended for
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one year to give the parties more time to work out a compromise. Appendix D contains

a sumfirary of the meetings held by the subcommittee.

Legislative Proposal 9 represents the Committee's recommendation regarding

telecommunications. The current taxes on telecommunications are complex and do not

address forms of telecommunications that were not in existence the last time the taxes

were modified, in the 1980s, Legislative Proposal 9 simplifies the law and begins

addressing some of the problems created by evolving telecommunications technology.

The proposal combines the two separate telecommunications taxes into one tax, making

the method for sharing telecommunications tax revenue with municipalities simpler

and fairer. It broadening the tax base to include interstate telecommunications while

lowering the rate to 4.5%. It also provides a simpler way to tax pre-paid telephone

cards and similar devices. The Commiftee recognized that the telecommunications

industry is changing rapidly and that its proposal does not address all the concerns in

this area. Flowever, the proposal is a step towards modernizing the State's taxation of

telecomrnunications.

The Committee recognized that a sound tax structure is one that is simple and

easy for taxpayers to comply with and is inexpensive for the Department of Revenue to

administer. The first step to simplicity is to conform the tax structure as much as

possible to federal tax laws that taxpayers must already comply with. Accordingl/, the

Commiftee adopted Legislative Proposal 1, its annual recorunendation that references

in State tax statutes to the Internal Revenue Code be updated to include recent federal

amendments mad.e during the past year. Updating the references provides that to the

extent State law already piggybacks federal law, it will be consistent with recent federal

law changes. Legislative Proposal L also returns State law concerning the deadline for

payment of estimated taxes by farmers and fishers to con-formity with federal law. The

Committee's Legislative Proposal 6 brings the State's tax structure into further

con-formity with federal law, by requiring State tax withholding on certain pension
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payments, known as eligible rollover distributions, to the same extent as federai

withholding is required.

As in the past, the Committee proved to be an excellent forum for taxpayers,

local government officials, and State tax administrators to propose changes in the

revenue laws. A number of taxpayers wrote to or appeared before the Committee to

discuss tax problems they felt needed to be resolved. As a result of input from

taxpayers, and in order to enhance the fairness of the State's tax system, the Committee

recomrnends two proposals: Legislative Proposal 3, which provides a mechanism for

taxpayers to receive a refund of the deed transfer tax if it is paid in error, and

Legislative Proposal 5, which removes from the Bill Lee Act two provisions that

inadvertently deny taxpayers credits when they otherwise satisfy the law's conditions

for receiving incentives.

The Revenue Laws Study Committee recofiunends several legislative proposals

that seek to enhance the efficiency and fairness of tax administration. Legislative

Proposal 4 provides that the property tax exemption for health care facilities financed

with Medical Care Commission bonds extends only to the part of the facility financed

with the bonds. Legislative Proposal 5 clarifies that if a taxpayer receives a tax credit

because it is engaging in an eligible business, the taxpayer loses future installments of

the credit if it ceases to engage in an eiigible business. Legislative Proposal L clarifies

that interstate corporations that apportion income to North Carolina cannot inflate their

apportionment formula by treating working capitai as gross receipts. Legislative

Proposal 7 provides that individuals appointed to the Property Tax Commission to

decide appeals of property tax disputes may be reimbursed for time spent being trained

in properfy tax and judicial matters. And Legislative Proposal L0 clarifies that standing

timber is considered reai property for purposes of the deed transfer tax.
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The Revenue Laws Study Committee strongly supports a policy of administering

taxes so that taxpayers carmot easily avoid pay:nrg the taxes they owe. When some

taxpayers do not pay their taxes, raising taxes on those who comply with the law must

make up the difference. In the past, the Committee has recommended the hiring of

additional interstate auditors to enhance the Department of Revenue's ability to collect

out-of-state tax debts that are due but not paid. To further increase the Department's

ability to collect this out-of-state tax debt, the 1999 General Assembly in S.L. 7999-341.

authorized the Department of Revenue to contract with collection agencies for out-of-

state tax debt during the 1999-200'L biennium. The legislation granting the

authorizafion provided funding for the first year. The Department of Revenue

provided the Committee with an update on its progress in securing a contract for the

collection of these debts. The Department is currently involved in a pilot effort in

conjunction with the Office of the State Confroller. On March 16,2000, the Departrnent

sent 1,015 accounts with a value of $927,170.46 to the Office of the State Controller for

referral to a collection agency. Within the first 30 days, the Department realized a2.5%

refurn. The Department has learned a number of lessons as a result of the pilot study

and, pending funding, plans to move into a full contract later this year. Legislative

Proposal2 provides funding for the second year of the biennium for this contract.

5.L.1999-34L also directed the Department of Revenue, in cooperation with the

Office of the State Controller, to condirct a study of the Department's delinquent

collection practices. The Office of the State Controller's existing contract with

PricewaterhouseCoopers (PwC) was modified and PwC conducted the study. PwC

made the following recommendations to improve the Department's debt collection

practices:

./ Implement an automated case management tool with debt scoring and
performance measurements. The projected impact is an increase of
delinquent tax collection by $11 million to $30 million annually.
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./ Centralize the collection process for individual income taxes, installment
agreements,low dollar debts, and wage garnishments.

./ Contract with collection agencies for out-of-state debt. The projected impact
is an initial $20 million in additional revenues and $3 million in recurring
revenues.

./ Contract with collection agencies for long term delinquent accounts. The

projected impact is up to $20 million in revenues annually'

To deter taxpayers from filing returns they know to be substantially incorrecf

Legislative Proposal 11 provides a civil penalty of $500 for filing a return that is

substantially incorrect with a desire to impede the revenue laws of the State. This

proposal also gives Revenue Law Enforcement agents authority to enforce several

misdemeanor tax statutes, as weli as the felony statutes they may currently enforce.

Finally, the Committee studied numerous proposals for technical corrections to

the revenue laws raised by the Department of Revenue, taxpayers, and legislative staff.

These recornmendations are contained in Legislative Proposal 8, providing technical,

clarifying, and conforming changes to the revenue laws and related statutes.

As the Revenue Laws Study Committee concluded its work for the 1999-2000

interim, it requested the Secretary of Commerce, Rick Carlisle, to report on the

Department of Commerce's progress in reducing the states' use of tax incentives for

economic development. The Department sent letters to the State's congressional

delegation and to other states' Departments of Commerce asking that the issuq of tax

incentives for economic development be reviewed. It also received a grant from the

U.S. Department of Commerce to study North Carolina's use of tax incentives for

economic development. The grant will allow the Department to design a monitoring

and evaluation system for the State's economic development program. The Deparfment

has purchased an economic impact model to use in estimating the economic benefits of

potential new location and expansion projects. The Department hopes to configure the

model so that it can also conduct cost-benefit analyses of projects that receive incentives.

1- I-



A study by the Council of State Governments found that states are slowing down in

their use of incentives. However, the Secretary noted that without federal intervention,

states are unlikely to unilaterally end the use of incentives for economic development.

The Secretary of Commerce also briefed the Revenue Laws Study Committee on

the economic needs of the 25 counties impacted most severely by the hurricanes in1999.

The counties remain in great need of additional housing. Many small businesses

continue to benefit from the low interest goverrunent loans made available to them after

the storms. On the bright side, most of the large businesses have bounded back. The

unemployment figures for these 25 counties do not indicate a great shift from the year-

to-date figures before the storms. The tier designation formulas under the Bill Lee Act

appear to be adequately addressing the economic needs of the State as a whole.
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COMMITTEE RECOMMENDATIONS AND LEGISLATIVE PROPOSALS

The Revenue Laws Study Committee recornmends the following 11 bills to the

2000 Regular Session of the 1999 General Assembly. Each proposal is followed by an

explanation and, if it has a fiscal impact, a fiscal note indicating any anticipated revenue

gain or loss resulting from the proposal.





Snonr Trn-e: Conformity with Federal Law.

Bnrer Ovrnvrew: The proposal makes three changes to the State's tax
laws:

o Rewrites the definition of the Internal Revenue Code used in the State

tax statutes to change the reference date from June 1, 1999, to
January 1, 2000. Updating the Code reference makes recent

amendments to the Code applicable to the State to the extent that
State tax law previously tracked federal law.

. Returns law to conformity with federal, correcting an inadveftent
change made in 1985. Federal law forgives the penalty for farmers

and fishers' late payment of estimated taxes if the final return is filed,

with taxes paid in full, by March 1 following the end of the taxable
year, Current law errgneously bases the forgiveness on March 1

payment of estimated tax.
o Amends the definition of "Sales" for purposes of the appodionment

formula to clarify that the receipts of a multi-state corporation should

only include the net gain realized from the sale or maturity of
securities, not the rolled over capital or return of principal.

A copy of the proposed tegislation, explanation, and fiscal note begin on the next page
10



Frscal IMplcT: The proposal is expected to generate approximatety $1.37
million in fiscal year 1999-2000 and to lose approximately $2.03 million in fiscal
year 2000-2001.

ErrrcrryE DATE: The federal tax law changes that could increase an
individual's or a corporation's North Carolina taxable income for the 1999 tax
year will not become effective for the 1999 tax year but will instead apply only to
taxable years beginning on or after JanuarY 1,2000. The remainder of the
federal tax law changes are adopted when they become effective under federal
law. The provisions conforming the estimated tax deadline and clariffing the
sales factor become effective when they become law.

A copy of the proposed legislation, explanation, and fiscal note begin on the nert page
t1



GENERAL ASSEMBLY OF NORTH CAROLINA

sEssroN 1999

H/S

LEGISI,ATIVE PROPOSAL 1
oo-RBxz-01 ( 4.28)

Short Title: Conform with Federal Law. (Public )

Gray, HiIl, Jarrell,Sponsorss Representatives Luebke; Allen,
Miller' PoPe, and Tucker.

Referred to:

A BILL TO BE ENTITLED
AN ACT TO UPDATE THE REFERENCE TO THE INTERNAL REVENUE CODE

USED IN DEFINING AND DETERMINING CERTAIN STATE TAX

PROVISIONS, TO CONFORIvI TO FEDERAL LAW REGARDING DEADLINES

FOR PAYMENTS OF CERTAIN ESTIMATED INCOME TAXES' AND TO

CLARIFY THE SALES FACTOR FOR DETERMTNATION OF STATE

CORPORATE INCOME AND FRANCHISE TAX.
The General Assernbly of North Carolina enacts:

Section l-. c. S. 105-2 28 .90 (b ) ( La ) reads as

rewritten:
"(b) Definitions. The following definitions apply in

this Artic]e:

( la) Code The Internal Revenue Code as enacted as
of Jun€-+?--+999-r Januarv L, 2000, including any
provisions enacted as of that date which become
effective either before or after that date."

Section 2. G.S. 105-163.15(i) reads as rewritten:
" ( i) Notwithstanding @i+i.en-+ subsections (c)'

(d), (e), and (h) of this section, an individuat who is a

farmer or fisherman for a taxable year is subiect to the
provisions of this subsection.

D

1

2

3

4

5

6

7

8

9

10
1t_

I2
13
I4
1_5

16
77
18
19
20
27
22

00-RBxz-01(4.28) Page L2



GENERAL ASSEMBLY OF NORTE CAROI,INA sEssroN 1999

( 1) One Installment. The individueil is required
to make only one installment PaYment of tax for
that taxable year. This installment is due on or
before January 15 of the following taxable yeaF

I
2

3

4

5

6

7

B

9

10
L1
L2
13
14
15
16
L7
18
19
20
2L
22
23
24
25
26
27
2B
29
30
31
32
33
34
35
36
37
38
39
40
4L
42
43
44

{++

p+

Year. The amount of
the installment payment s-h+.trI must be the lesser
of:
a. Sixty-six and two-thirds percent (66 2/3e"1

of the tax shown on the return for the
taxable year r otr if no return is filed'
sixty-six and two-thirds percent ( 66 2/3Zl
of the tax for that Yeari or

b. One hundred percent (100%) of the tax shown

on the return of the individual for the
preceding taxable year, Lf the preceding
taxable year was a taxable year of L2

months and the individual filed a return

(21 Exceotion. Tf, on or before March I of the
followinq taxabl-e vear, the taxpaver fi.l-es jr
return for t'he taxable year and pavs in full the
amount computed on the return as pavable, no
addition to tax is imposed under subsection (a
of this section with respect to any under nt
oi the required' installment for the taxable
year.

(3) Eliqibilitv. -- An individual is a farmer or
fisherman for any taxable year if the
individuaf's gross income from farming or
fishing, including oyster farming, for the.
taxable year is at least sixty-six and
two-thirds percent (66 2/3%) of the total gross
income from aII sources for the taxable yeart or
the individual's gross income from farming or
fishing, including oyster farming, shown on the
return of the individual for the preceding
taxable year is at least sixty-six and
two-thirds percent (66 2/32) of the total gross
income from alL sources shown on the return. "

section 3. G.S. 105-130.4(a) (?) reads as rewritten:
"(a) As used in this section, unless the context otherwise

requires: 
. . .

for that year.

Page 13 00-RBxz-01(4.28)



1

2

3

4

5

6

7

I
9

10
11
T2

13
T4
15
16
L7
l_8

19
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(7 | "Sales" means all gross receipts of the
corporation except E€€si€+s for the followinq
receipts:
a. Receipts from en1r a casual sa.l-e of p+eperty

@proPertY.
b. Receipts allocated under subsections (c)

through (h) of this section.
c. ReceiPts exempt from taxation.
d. The portion of receipts realized from the

sale or maturitv of securities or other
oblicrations that represents a return of
principal "

section 4. Notwithstanding section l- of this bill,
any amendments to the Internal Revenue Code enacted in 1999

that increase North Carol-ina taxable income for the 1999

taxable year become effective for taxable years beginning on
or after January 1, 2000.

section 5. This act is effective when it becomes
l-aw.

00-RBxz-01 ( 4.28 ) Page 14





LEGISLATIVE PROPOSAL 1 :

Conform with Federal Law

BILL ANALYS$

Committee:
Date:
Version:

Revenue Laws
Aprll27,2000
00-RBXZ-01(4.28)

Introduced by:
Summary by:

Rep. Luebke
Cindy Avrette
Committee Counsel

SUMMARY: Legislative Proposal I makes three tax law changes:
I It rewrites the definition af the Internal Revenue Code used in the State tax statutes to

change the reference datefrom June 1, 1999, to January 1,2000. Updating the Internal'
Revenue Code reference makes recent amendments to the Code applicable to the State to the
extent that State tax law previously trackedfederal law. (Sections I and 4)

a It returns law to conformity withfederal, conecting un inadvertent change made in 1985,
Federal law forgives the penalty for farmers ' and fahers' late payment of estimated taxes if
the Jinal return is Jiled, with tuxes paid in full, by March 1 following the end of the taxable
year, (Section 2)

I It umends the deJinition of "sales"for purposes of the apportionmentformula to clarify that
the receipts of a multi-state corporation should only inclade the net gain realizedfrom the
sale or maturity of securities, not the rolled over capital or return of principal. (Section 3)

UPDATE IRC REF'ERENCE: Since the General Assembly updated the State's reference to the
Internal Revenue Code to June 1, 1999, Congress has enacted Public Law 106-107, the Tax Relief
Extension Act of 1999. The Act extends several expired and expiring tax frovisions, some of which
affect federal taxable income. Since the computation of State taxable income begins with federal taxable

income, any changes to federal taxable income affect State taxable income.

Section 1 of the proposal rewrites the definition of the Internal Revenue Code to change the reference date

from June 1,1999, to January 1, 2000. Section 4 ofthe proposal provides that the federal tax law changes

that could increase an individual's or a corporation's North Carolina taxable income for the 1999 taxyear
will not become effective for the 1999 tax year but will instead apply only to taxable years beginning on

or after January 1,2000. Under Section 16 of Article 1 of the North Carolina Constitution, the legislature

cannot pass a law that will retroactively increase the tax liability of any taxpayer. There are a few
provisions in the federal tax law changes that could increase taxable income for the 1999 tax year.
Because this act could not be ratified until after the 2000 Session of the 1999 General Assembly
convened, these changes were given a delayed effective date. A summary of the provisions of th Tax

Relief Extension Act that may affect State taxable income is attached to this explanation.

Since the State corporate income tax was changed to a percentage of federal taxable income in 1967,the
reference date to the Internal Revenue Code has been updated periodically. In discussing bills to'update

the Code reference, the question frequently arises as to why the statutes refer to the Code on a particular

date instead of referring to the Code and any future amendments to it, thereby eliminating the necessity of
bills like this one. The answer to the question lies in both a policy decision and a potential legal restraint.

First, the policy reason for specifying a particular date is that, in light of the many changes made in
federal tax law from year to year, th. Stute may not want to adopt automatically federal changes,

rrr t :, ,:
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LEGISLATIVE PROPOSAL 1
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particularly when these changes result in large revenue losses. By pinning references to the Code to a
certain date, the State ensures that it can examine any federal changes before making the changes
effective for the State.

Secondly, and more importantly, however, the North Carolina Constitution imposes an obstacle ta a
statute that automatically adopts any changes in federal tax law. Article V, Section 2(1) of the
Constitution provides in pertinent part that the "power of taxation ... shall never be surrendered,
suspended, or contracted away." Relying on this provision, the North Carolina court decisions on
delegation of legislative power to administrative agencies, and an analysis of the few federal cases on this
issue, the Attomey General's Office concluded in a memorandum issued in 1977 to the Director of the
Tax Research Division of the Department of Revenue that a "statute which adopts by reference future
amendments to the Internal Revenue Code would ... be invalidated as an unconstitutional delegation of
legislative power.

In 1997, the Revenue Laws Study Committee explored the possibility of legislation that would
automatically adopt federal changes to the Code each year, with legislative review and approval required
in the succeeding legislative session. It was hoped that this approach would avoid the practical
difficulties that occur when Code changes go into effect many months before the General Assembly has a
chance to pass legislation adopting the changes. The Attomey General's Office reviewed the relevant
case law in this State and other states before concluding that this approach would be unlikely to withstand
a constitutional challenge.

CONFORM ESTIMATED TAX DEADLINE: Section 2 corrects an inadvertent change made in
1985 by conforming the State's estimated tax deadline for farmers and fishers with the federal deadline.
Federal law forgives the penalty for farmers and fishers late payment of estimated taxes if the final retum
is filed, with taxes paid in full, by March 1 following the end of the taxable year. Current law erroneously
bases the forgiveness on March 1 payment of estimated tax.

Prior to 1985, the federal and State tax law requirements to pay estimated tax and the imposition of the
underpayment penalty were contained in different statutes. In 1984, federal law was rewritten to
consolidate several Code sections regarding the payment of estimated tax into one Code section. In 1985,
North Carolina enacted similar legislation consolidating the State statutes into one statute. The bill was
entitled "AN ACT TO CONFORM PAYMENTS OF NORTH CAROLINA ESTIMATED TAX
PENALTIES FOR INDIVIUDUALS TO FEDERAL ESTIMATED TAX PAYMENT PENALTIES."
The exceptions were intended to remain the same and the Department of Revenue has administered those
exceptions in that manner since the legislation was enacted

CLARIFY SALES FACTOR: A multi-state corporation that has income from business activity
which is taxable in more than one state must allocate and apportion a percentage of its income to this
State for purposes of the State's corporate income and franchise tax law. An excluded corporation
apportions its income to the State by multiplying its income by the sales factor. An excluded corporation
is a corporation engaged in business as a building or construction contractor, a securities dealer, a loan
company or a co{poration which receives more than 50% of its ordinary gross income from investments
or dealings in intangible property. The sales factor is a fraction, the numerator of which is the total sales

of the corporation in this State during the income year and the denominator of which is the total sales of
the corporation everywhere during the income year.
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The definition of "sales" is the gross receipts of the corporation except for receipts from a casual sale of
property and receipts otherwise allocated by statute, such as rents, royalties, sales of real property,
interest, and net dividends. Section 3 further clarifies the definition of "Sales" by excluding from gross
receipts the following:

. Receipts exempt from taxation.

' The portion of receipts realized from the sale or maturity of securities or other obligations that
represents a return of principal.

To include these receipts in the gross amount would distort the sales fraction. For example, it is not
unusual for working capital to be turned over repeatedly by investing in short term securities. When the
receipts include both principal and interest, the principal may be included in the denominator several
times. When the denominator is inflated, the fraction is diluted and it can not accurately reflect the true
net earnings of the corporation in North Carolina. This part of the proposal clarifies that only the net gain
from the sale or maturity of securities should be included in the sales factor, not the rolled over capital or
return of principal and not receipts otherwise exempt from taxation.
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Provisions of Federal Tax Relief Extension Act
That may affect State Taxable Income

Individual Income Tax

Extend Exclusion for Employer-Provided Educational Assistance. Section I27 of the Code
provides an exclusion from gross income of up to $5,250 annually for employer-provided educational
assistance for undergraduate courses. The exclusion would have expired with respect to courses
beginning or after June 1, 2000. Public Law 106-107 extends the exclusion with respect to courses
beginning before January I,2002.

Denial of Charitable Contribution Deduction for Transfers Associated with Split-Dollar
Insurance Arrangements. Clarifies that no charitable contribution deduction is allowed for a
transfer to or for the benefit of a charitable organization if, in connection with the transfer, the
organization directly or indirectly pays any premium on any personal benefit contract with respect to
the transferor. A personal benefit contract is a life insurance, annuity, or endowment contract. The
clarification of this provision does not infer that a charitable split-dollar insurance arrangement was
allowed under prior law. It does not apply to a person that benefits exclusively under a bona fide
charitable gift annuity within the meaning of the Code.

Individual and Corporate Income Tax

Extension of the Work Opportunify Tax Credit and the Welfare-to-Work Tax Credit. Public
Law 106-107 provides a 3O-month extension of these two credits. They would have expired for
wages paid or incurred to a qualified individual who began work for an employer before July l, 1999.
To the extent an employer claims the federal credit, the employer must reduce its federal deduction for
wages by the amount of the credit. Since North Carolina does not have comparable credits, it allows a
taxpayer who claims the federal credits to claim a deduction from federal taxable income for the
amount by which the employer's deduction for wages was reduced.

Extend Expensing of Environmenial Remediation Expenditures. Taxpayers may elect to treat
certain environmental remediation expenditures that would otherwise be chargeable to capital account
as deductible in the year paid or incurred. Eligible expenditures are those paid or incurred before
January 1,2002, as opposed to January I,2001.

Federal Production Payments to Farmers. A taxpayer generally is required to include an item in
income no later than the time of its actual or constructive receipt. If a taxpayer has an unrestricted
right to demand the payment of an amount, the taxpayer is in constructive receipt of that amount
whether or not the taxpayer makes the demand and actually receives the payment. Public Law 106-
107 provides that an option to accelerate the receipt of a payment under a production flexibility
contract will not accelerate the recognition of income. The contract payments are to be included in
gross income in the year they are actually received. A production flexibility contract is between the
Secretary of Agriculture and farmers. The contracts generally cover crop years 1996 through2002.
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. Prohibition on Use of the Installment Method by Accrual Method Taxpayers. An accrual
method taxpayer is generally required to recognize income when all the events have occurred that fix
the right to the receipt of the income and the amount of the income can be determined with reasonable
accuracy. Prior to the enactment of PublicLaw 106-107, the installment method of accounting
provided an exception to this generclprinciple of income recognition. The installment method of
accounting allows ataxpayer to defer the recognition of income from the disposition of certain
property until payment is received, regardless of whether the taxpayer uses the cash method or accrual
method of accounting. Public Law i06-107 generally prohibits the use of the installment method of
accounting for dispositions of property that would otherwise be reported for Federal income tax
purposes using an accrual method of accounting. It retains the present law regarding the availability of
the installment method for dispositions of property used or produced in the trade or business of
farming and for dispositions of timeshares or residential lots if the taxpayer elects to pay interest under
section 453(1). It does not change the ability of a cash method taxpayer to use the installment method.

. Clarify the Tax Treatment of Income and Losses on Derivatives. Three categories have been
added to the list of assets the gain or loss on which is treated as ordinary income, as opposed to a
capital gain or loss. The new categories are: commodities derivatives held by commodities
derivatives dealers; hedging transactions; and supplies of a type regularly consumed by the taxpayer in
the ordinary course ofthe taxpayer's trade or business.

. Limit Conversion of Character of Income from Constructive Ownership Transactions. Public
Law 1 06- 1 07 limits the amount of long-term capital gains a taxpayer can recognize from derivative
transactions with respect to certain pass-through entities to the amount of gain the taxpayer would
have had if the taxpayer owned a direct interest in the pass-through entity during the term of the
derivative contract.

. Treatment of Excess Pension Assets used for Retiree Health Benefits. The period of time
permitting qualified transfers of excess defined benefit pension plan assets to retiree health benefits
accounts under section 401(h) has been extended to include transfers that take place prior to January
1,2006. It would have expired on December 31, 2000.

Corporate Income Tax

Distributions by a Partnership to a Corporate Partner of Stock in Another Corporation.
Public Law 106-107 allows a basis reduction to assets of a corporation if stock in that corporation is
distributed by a partnership to a corporate partner. The reduction applies if, after the distribution, the
corporate partner controls the distributed corporation.

Extend Exceptions under Subpart F for Active Financing Income. A foreign corporation is a
"Controlled Foreign Corporation" if more than 50Yo of its outstanding voting stock, or more than 50Yo

of the value of all its outstanding stock, is owned by US shareholders. A "US shareholder" is a US
person who owns 10%o or more of the foreign corporation's total combined voting stock.

In general, the foreign-source income of a foreign corporation is not taxable to its US
shareholders until it is distributed to them. Recognizing that income could be accumulated in a CFC,

thus deferring US tax on this income indefinitely, Congress enacted the subpart F provisions of the
Code in 1962. These provisions require certain items of income to be treated as deemed paid to US
shareholders and, therefore, subject to US taxation. The income subject to current inclusion under the
subpart F rules includes foreign personal holding company income, insurance income, and foreign
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base company services income. Examples of foreign personal holding company income include
dividends, rents, royalties, annuities, net gains from commodity transactions, net gains from foreign
currency transactions, and payments in lieu of dividends. Insurance income subject to inclusion under
the subpart F rules includes any income of a CFC attributable to the issuing or reinsuring of any
insurance or annuity contract in connection with risks located in a country other than the CFC's
country of organization. Foreign base company services income is income derived from services
performed for a related person outside the country in which the CFC is organized.

Temporary exceptions from foreign personal holding company income, foreign base company
services income, and insurance income apply for subpart F purposes for certain income that is derived
in the active conduct of a banking, financing, or similar business, or in the conduct of an insurance
business. These exceptions were set to expire on December 31, 1999. Public Law 106-107 extended
these exceptions for two years.
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DATE: April28,2000

TO: Revenue Laws Study Committee

F''ROM: Richard Bostic
Fiscal Research Division

RE: Legislative Proposal 1

Conform with Federal Law

FISCAL IMPACT

Yes (x) No ( ) No Estimate Available ( )

F'y reee-oo r.n rooft-oTtttti?roor* F'y 2002-03 Fy 2003-04

REVENUES

General Fund
Conform Tax Deadline No fiscal impact
Clarify Sales Factor No fiscal impact
IRC Update 1.37 -2.03 -4.35 .65 .85

PRINCIPAL DEPARTMENT(S) &
PROGRAM(S) AFFECTED: Department of Revenue

EFFECTM DATE: The act is effective when it becomes law.

BILL SUMMARY: Section one of the bill updates the reference to the Internal Revenue Code
used in state tax provisions from June I, L999 to January I,2000. Section two conforms state

statutes with federal law regarding deadlines for payments of certain estimated income taxes.

Section three clarifies in the corporate apportionment formula that receipts of a multistate
corporation should only include the net gainrcalized from the sale or maturity of securities, not
the rolled over capital or return of principal.

21



ASSUMPTIONS AND METIIODOLOGY:

Conform Estimated Tax Deadline
ionbecauseitcodifiestheadministrativepracticeofthe

Department of Revenue. This section recognizes the federal forgiveness of penalties for late
payment of estimated taxes by farmers and fishermen if the final return is filed, with taxes paid
in fuIl, by March 1 following the end of the taxable year. Even though the state law has been out
of conformity with the federal law since 1985, state administrators and tax preparers have been
following the federal law.

CIariS Sales Factor
There is no fiscal impact of this section because it codifies the administrative practice of the
Department of Revenue. The Department believes that "gross receipts for the purpose of
computing the sales factor should only include net gain, and not the rolled over capital or return
of principal, realized from the sale or maturity of securities." A New York securities firm has

filed a protest of this departmental interpretation. The North Carolina Attorney General ruled in
favor of the Department on a similar issue in 1983, but has not issued an official opinion on this
exact topic. While passage of this section has no fiscal impact, failure to approve this measure
and clarify the sales factor in the statute, puts the state at risk of losing a minimum of $3 million
ayear. This estimate is based on a limited review of audit cases and protests by the Department
of Revenue's Corporate, Excise and Insurance Tax Division.

IRC Update
Since North Carolina individual and corporate income tax tracks the federal income tax law, it is
necessary each year to update state statutory references to the Intemal Revenue Code (I.R.C.).
President Clinton signed the Tax Relief Extension Act of 1999 into law on December 17 , 1999.
Department of Revenue officials and legislative staff have determined that some of the
provisions in this act have an impact on the state's tax laws. The attached chart shows the fiscal
impact of the bill based on estimates by the Congressional Joint Committee on Taxation. The
North Carolina percentage of the national estimate is based on actual tax collections. The
national estimates are further adjusted for the state fiscal year.
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Tax Relief Extension Act of 1999 - lmpact on General Fund

NOTES:
1) North Carolina estimates are based on a percentage of the federal estimate calculated by the Congressional Joint Committee on Taxation.

The percentage used is N.C. actualtax collections divided by nationaltaxcollections. (lndividual= .723o/o Corporate = .542o/o)
iso/a = installment sales on or after
teio/a = transactions entered into on or after
tmi= transfers made in
tyba - taxable year beginning in

Fiscal Year ($ Millions)
Effective

Date
2000 2001 20gz 2003 2004 2005 2006 2007 2008 2009

lndividual Income Tax
Extend exclusion for employer-provided education
assistance through 12131 101

05t31t2000 -1 .15 -2.30 -0.95

Deny charitable contribution deduction for transfers
associated with split-dollar insurance arrangements

02108/1 999 Negligible Revenue
Effect

Individual and Corporate Income Tax
Extend the work opportunity and the welfare to work
tax credits through 12131101

06/30/1999 -0.30 -U .43 -0.40 -0.21 -0.08 -0.03 -0.01

Extend expensing of environmental remediation
expenditures through 12131 101

12t17 t1999 -0.23 -0.32 -0.11 -0.01 -0.01 0.01 0.03 0.03 0.04

Provide that Federal Farm Production Payments are
taxable in the year of receipt

12117t1999 Negligible Revenue
Effect

Prohibit the use of the installment method bv accrual
method taxpayers

iso/a
12t17t1999

2.59 3.67 2.21) 1.39 0.39 0.04 0.1 1 0.19 0.26 0.34

Clarify the tax treatment of income and losses on
derivatives

12t17t1999 0.00 0.01 0.01 0.01 0.01 0.01 0.01 0.01 0.01 0.01

Limit conversion of character of income from
constructive ownership transactions

teio/a
7t12t1999

0.08 0.24 0.25 0.27 0.28 0.29 0.31 0.34 0.36 0.38

Allow employers to transfer excess pension assets
rsed for retiree health benefits throuqh 12131105

tmityba 1213112000 0.10 0.21 0.21 4.22 0.23 0.12

Corporate Income Tax
Reduce basis in assets for distributions by a
cartnership to a corporate partner of stock in another
oorporation

07t14t1999 0.01 0.02 u.04 0.05 0.05 0.05 0.05 u.05 0.05 0.05

Extend exceptions under subpart F for active
financing income through 12131101

tyba
12t31t1999

-1.014 4.255 4.032

Total General Fund lmpact 1.37 -2.03 -4.35 0.65 U.U5 0.60 0.62 0.61 0.71 0.82
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Snonr Trne: Streamlined Sales Tax System.

Bnrer OveRvrrwl It seeks to improve the State's sales and use tax
collections in several ways:

remote and in-state retailers.
It provides that a remote seller who does not agree to collect the
State's use tax may not use the State's couds to collect debts owed to
it by a purchaser of its product in this State.
It allows the Department of Revenue to exchange information
concerning a taxpayer's social security number with DMV.

It provides the Depaftment of Revenue with resources to continue its
collection of delinquent tax debts owed by nonresidents and foreign
entities and to develop a performance-based contract for a more
automated collection system.

Frscnl lupncr: See fiscal note.

Errecrrve Dare: The provision expanding the penalty for misusing exemption

documents becomes effective January 1, 2001. The remainder of the proposal is

effective when it becomes law.

A copy of the proposed legislation, explanation, and fiscal note begin on the nert page
25
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LEGISLATIVE PROPOSAL 2
(00-RBXZ-02(4.2s))

Short Title: Streamlined Sa1es Tax SYstem. ( Public )

sponsors: Representatives Miller; AII-en, Gray' HiLI, Jarrell,
- Luebke, PoPe, and Tucker.

Referred to:

A BTLL TO BE ENTITLED
AN ACT TO IMPLEMENT THE RECOMMENDATION OF THE NATIONAL

GOVERNOR'S ASSOCIATION FOR A STREAMLINED SALES TAX

COLLECTION SYSTEI\,I AND TO OTHERWISE II4PROVE COLLECTION.

The General Assembly of North Carolina enacts:
Sect.ion 1. Articfe 5 of Chapter 105 of the General

statutes is amended by adding a new section to read:
"S 105-164.27. Direct pay certificate.

a) Reguirements A rson who rchases tanqible
rty whose tax status cannot be determined at

DH

1

2

3

4

5

6

7

8

9

10
11

L2
13
L4
L5
16
L7
1B

19
20
2L
22

tit* of the purchase necause of one of the r
below nav appl.t to the Secretarv for a direct paY certificate:

( 1 ) The pface of business where the propertv will be

used is not known at the tirne o! the purchase
and a different tax conseguence applies
dependinq on where the propertv is used'

(2\ The manner in which the propertv wil-l be used is
not known at the time of the purchase and one or
more of the potential uses i-s taxable but others
are not taxable.

(b) procedure. An application for a direct pav

certificate must be made on a forrn provided bv the Secreta

00-RBXZ-02(4.25',) Page 26
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and contain the information required the Secre
Secretarv mav qrant the application if the Secreta
that the applicant complies with the sales and use tax laws
and that the appficant's conpliance burden will be greatly
reduced bv use of the certificate.

c) Effect A direct certif i-cate authorizes its(C) Effect. -- A d:.rect pay CerCrrrcace auuuurrzcs r.o
hol-der to rchase anrr tanqible personal propertv without
avinq tax to the seller: and aulhqq!l-qs the seller to not

collect tax on a sale to the certificate holde!:-- 3--person
who ourchases tanqible personal propertv under a direct
Eeitiiicate is liable for use tax due on the purchase' The

ta* is pavable *het the ptopetttt is placed itt rrse. a direct
pav certificate does not applv to taxes imposed under G'S'
10s-L64.4 (a) ( 1f ) or 10s-L64-4 (a)(4a).

(d) Revocation. ;- A direct pay certificatE is valid until
the holder returns it to the Seqretary or it is revoked
secretary. The secretary may revoke a direct pay certificate
if the holder of the certificate does not file a sales and use
tax return on time, does not sal-es and use on time , at

1

2

3

4

5

6

7

B

9

10
11
L2
13
T4

15
16
L7
1B

t9
20
2L
22
23
24
25
26
27
2B
29
30
31
32
33
34
3s
36
37
3B
39
40
4L
42
43

otherwise fails to comPlY with thq sales and use tax laws. "

Section 2. Artic]e 5 of
Statutes is amended bY addinq the
read:
"s 105-164.43A. Certification of tax collectqq- reEtware and

Chapter 105 of the General
following new sections to

tax collector.
Software The Secreta may certif a software

roqram as a certified sales tax coll-ection rosram if the
Secretary determines that the program correctl determines all-
of the followinq and that the sof!$/are--ggn nerate reports
and returns required by the Secretarv:

( I ) The applicable combined state and local sales
and use tax rate lor a sate, Uasea
address.

l2I Whether or not an item is exempt from tax based
on a uniform product code or another method.

(3)

the Department' s regi-st of holders of

(4)

(s)
taxpayer for a reportinq Period.
Anv other issue necessarv for the application or
cal-culation of sales and use tax due.

Whether or not an exemptio
a purchaser is a vatid certificate, based on

exemption certificates.
The amount of tax to be remitted for eqq\
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(b) Tax Collector. -- The Secretarv mav certifv an entitv as

a Certified Sales Tax Collector if the entitv meets all of the
1

2

3

4

5

6

7

B

9

10
11
t2
13
T4

15
L6
I7
1B

19
20
2I
22
23
24
2s
26
27
2B
29
30
31
32
33
34
3s
36
37
38
39
40
41
42
43

followi-nq reguirements :
(1) The entit uses a certified sales tax collection

(21

(3)

The entity has agreed tp -:lp!e!e-j!E
notification bv the Secretary.
The entity integrates its certified sales tax
collection ram with the system of e--{g!ailer
for whom the enti-ty colfects tax so that the tax
due on a sale is determined at the time of the
sale.

(4) The entitv remits the taxes it collects at the
time and in the manner specified bv the
SecretarY.

( 5 ) The entitv aqrees to file sales and use tax
returns on behalf of the retailers for whom it
collects tax.

(6) The entitv enters into a contract with the
SecretarY and agrees
conditions of the contract.

rs 105-l-64-438- Contract with Certified Sales Tax Collector.
The Secretarv mav contract with a Certified Sales Tax

Collector for the collection and remittance of
taxes. The amount a Certified Sa1es Tax Collector- Jharges
under the contract is a cos! eE--gelfect the tax and is
oavable from the amount collected.
"S 105-154.43C. Effect of contract.

a ) Retailer A retai-]er who contracts with a Certified

program.

Sales Tax Coll-ector is not subject to audit the State on

ttte tt.tts.ctiOts it processes using the Coflector's certifi-ed
sales tax collection ram. A retailer is subjeq!-lq-gugit
for transactions not processed bv the Certified Sales Tax

Collector.
The Department may review a lelgilerj I rocedures to

determine if the certified sales tax coll-ection ram is
functioni roperlv. A retailer who contracts with q

Certified SaLes Tax Collector is not liable for taxes due on
------------:=-

sates processed usinq the proqram unless the retailer
misrepresented the product it sells. A contract with a

Certified Sales Tax Collector is no! a factor in determi4ll
whether a person has nexus with th;!r=.$!ate for ment of an
tax.
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b) Collector. -: A Certified Sales tax Col-lector is the

transactions cessed the Certified Sales Tax Collector
unless the sefler misrepresented the type of property sold' "

Section 3. G.S. 105-88(d) reads as rewritten:
"(d) A

section is

witsh €he previsi ens ef tshis seetsien, under G. S' l-05-269.1"3. "
section 4 . G. S. 1"05-164 .6A(b ) ( 1 ) reads as rewritten:

"(b) Mandatory Provisions The agreements must cOntain
the following provisions:

(1)

liable for use tax not
The seller is not

to it
gsE!esel:_"

section 5. G.S. 105-L64.I3 is amended by adding a
new subdivision to read:
,,S 105-164.13. Retail sales and use tax.

The sale at retail, the use' storage or consumption in this
State of the following tangible personal property is
specifically exempted from the tax imposed by this Article:

( 16a) Tanqible personal propertv sold to a person
in the State but delivered to a person in
another state.

Section 6. G.S. L05-L64.28 reads as rewritten:
"S 105-164.28. Certificate of resale.

( a ) sell-er , s_ Respons i-bility. -- A seller who accepts a

certificate of resale from a purchaser of tangible personal
property has the burden of proving that the sal-e was not a

retail sale unl-ess al-I of the following conditions are met:

For a

rson, the certificate is signed
rchaser, states the purchaser's name address

and reqistration number, and describes the t

asent of a seller who contracts qilb-lbe CerEli-e4-Jal-es Tax

Collector for collection and remittance of sa.l-es and use tqxes
a|f" to this State. As the seller's agent, the Certified

Sales Tax Col-lector is liable for selg-q te" 4g-q- pn--911 sales

loan made by a person who does not comply with Lhis
not col-lectibl-e at law i

11 in any ease whe-e the persen making tshe trea* has f,ailed tse pay
L2
13
T4

15
t_6

L7
18
19
20
2L
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
3B
39
40
A1
=I

42
43

sale made in
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of tanqible Personal rtv qenerally sold
the purchaser in the reqular course of business.

(21

rchaser is enqaged in the busrness of selli
tanqible personal propertv of the tvpe sold'

(3)
states the pnrehaser's name, addresst and

pur€haser in ehe regular celrrse ef, businessi For
a sate made over the Internet or bv other remote
meani, the sales tax reqistration number qivgn
bv the purchaser matches the number on the
Department' s reqistrv.

+4+

{-+
sefd-

(b) Liabilities. -- A purchaser who does not resell property
pnr"t.="a under a certificate of resale is liable for any tax
subsequently determined to be due on the sale. A seller of
property sold under a certificate of resale is jointly liable
with the purchaser of the property for any tax subsequently
determined to be due on the sale only if the secretary proves
that the sale was a retail sale. "

sectj-on 7. G.S. 105-236(5a) reads as rewrj-tten:
"(5a) Misuse of Exemption

Certificate. -- For misuse of a--ees+i€i=<;ate
e$---resafe an exemption certificate by a

purchaser, the Secretary shall assess a

penalty equal to two hundred fifty dollars
($250.00). An exemption certificate is a

certificate issued by the Secretary that
authorizes a retailer to sefl tangible

rsonal rtv to the holder of the
certificate and either collect tax at a
preferential rate or not collect tax on the
sal-e. Examples of an exemption certif icate
include a certif icate of resal.q,-g- ilrect

certificate farmer' s

See+eea*y- For a sale made in person, the

certificate. "
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section 8. G.S. L05-259(b) is,amended by adding a
new subdivision to read:

" (b) DiscLosure Prohibited. An officerr dtr employeer or
an agent of the State who has access to tax information in the
course of service to or employment by the state may not
dj-sclose the information to any other person unless the
disclosure is made for one of the following purposes 3

(25\ To provide blic access to a database

Articl-e 5 of this ChaPter.
Section 9. Article 9 of Chapter 105 of the General

statutes is amended by adding a new section to read:
"5105-269.13. Debts not collectible under North Carolina

a ) Debts Not Col-lectibl-e. lhe f ollowing debts are not
coff"ctiUf" and are not subject to execution under Article 28

of Chaoter 1 of the General StatutqS,-qg other provision of
law:

( 1 ) A loan made bv a person who does not complv with
G.S. L0s-88.

(2\ A debt owed to a retaiLer described IN

conta j-ni-ng the names of retail-ers who are
reqistered to collect sales and use taxes under

subsection (b) of this s

the purchase of tanqible persolnal propertv'
Retail-er A debt owed to a retailer is subject to

this section if aII of the following lrpplies to the retailer:
tie retail-er meets one or more of lhe-gq4ditionst_l-L

(21
in G.S. 105-164.8(b).
The retail-er is not istered to collect the
use tax due under Artj-cle 5 of this Chapter on

its sales delivered to a4 address in North
Carol ina.

l_ll The retailer reported qross sales_of at least
five million dollars ($5r000r000) on its most
recent federal income tax return. "

Section 10. G.S- LO5-466 reads as rewritten:
"(c) collection of the tax, and liabitity therefor, shall

begin and continue only on and after the first day of a
@
the board of countv commissioners in the resolution levying

tax. In no event mav the
tax be imposed, or the tax r{te chanqed, earlier than the
Fi."t day of the second succeeding cal-endar month after the
date of the adoption of the resolution. The countv must qive
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the Secretary at l-east 90 days advance notice of a new tax
Ievy or tax rate change. "

section 11. chapter 1096 of the 1967 session Laws is
amended by adding a new section to read:

"section 10.3. Mecklenburg County must give the Secretary
of Revenue at least 90 days advance notice of any tax rate
change under this act. Any tax rate change under this act
must become effective on the first day of the month of either
January or Julyr ds set by the board of county commissioners
in the resolution levyj-ng the tax.

Section 12. G.S. 20-7(bL) reads as rewritten:
"S 2O-7. Issuance and renewal of drivers licenses.

(b1 ) Application.
Dj-vision, a person must complete an application form provided
by the Division, present at least two forms of identification
approved by the Commissioner, be a resident of this State, and
demonstrate his or her physical and mental ability to drive
safely a motor vehicle included in the cl-ass of license for
which the person has applied. The Oivision may copy the
identification presented or hold it for a brief period of time
to verify its authenticity. To obtain an endorsement' a person
must demonstrate his or her physical and mental ability to
drive safely the type of motor vehicle for which the
endorsement is required.
The application form must request aII of the following
in{-errmatien+ information and it must contain thg-4rsclosures
concerninq the reguest for an applicant's social securitv
number required by section 7 of the federal Privacv Act of
1974, Pub. L. No. 93-579:

(1) The applicant's full name.
(21 The appli_cant,s mailing address and residence

address.
A physical descriPtion
including the applicant'
co1or, and hair color.
The applicant's date of birth.
The applicant's social security number. The
Division shall not issue a license to an
applicant who fail-s to provide the applicant's
sociaf security number.

Iieense and may be released enl{ tse tshe

SupperE EnfereemenE Pregranr uperF i+s requests

of the applicant,
s sex, height' eye
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19747 Pub' L' Ne' 93-579, (b2\ Disclosure of Social
Securitv Number. -i The social
securitv number of an aPPlicant
is not a public record. The
oivision mav not disclose an
applicant's social securitv
number except as allowed under
federal Iaw. A violation of the
disclosure restrictions is
punj-shable as Provided in 42

U.S.C. 408, and amendments to
that 1aw.

In accordance with 42 U.S.C. 405 and 42 U.S.C. 666, and
amendments thereto, the Division may disclose a social
security number obtained under tUis--sr+bseetie+ subsection (b1)
of this section only as follows:

( 1) f€+ Fg. the purpose of administering the drivers
license 1aws.

l2I To the Department of Health and Human services,
Child Support Enforcenent Proqram for the
purpose of

establishing Paternity or
es€ab+:-s+ing child support or enforcing a child
support order.

fieense er ef a ]ieensed driver is tsherefere neE

a pubfie reeerd' J\ vietratsien ef tshe diselesure

UrS,C, 409, and amendrnentss EhereEe'
( 3 ) To the Department of Revenue for the purpose of

verifying taxpayer identitY. "
Section 13. G.S. 2O-7(n)(7) reads as rewritten:

"(n) Format A drivers license issued by the Division must
be tamperproof and must contain aLl of the following
information:
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(7)
a.n€€he+ An identifying number for the license
holder assigned by the Division- The identifyinq
number mav not be the license holder's social
security number. "

section t4. section 5.(a) of chapter 341 of the 1999

Session Laws reads as rewritten:
section 5. (a) The secretary of Revenue shall

contract during the 1999'200I fiscal biennium for the
collection of delinquent tax debts owed by nonresidents and
foreign entities. To implement this section, the Secretary
may draw funds for the 1999-2000 fiscal year from net
col-lections that would otherwise be credited to the General
Fund under G.S. LO5-269.L4, enacted by Section 2 of this act.
For the 2000-2001 fiscal vear, the Secretarv mav retain the
costs of implementinq this section from the amounts collected
pursuant to the contracts authorized bv this section. The

Secretary of Revenue shall report annually to the Revenue Laws

Study Committee on its collections pursuant to this contract
during the biennium. "

Section 15. Section 6 of Chapter 341 of the 1999

Session Laws reads as rewritten:
"section 6. The Department of Revenue shall conduct

a study to identify and evaluate proposals for more efficient
colLection of taxes, including using electronic conmerce and
other technology to increase efficiency. The study shal]
include an analysis of the most efficient tax collection
methods used in other states. The State Controller shall
cooperate with the Department of Revenue in this study. The

Department shalL report the results of its study, including
findings, recommendations, and estimated revenue gains of each
recommendation, to the Revenue Laws Study Committee by May Ll
20A0. To implement this section, t.he Secretary of Revenue may

draw up to fifty thousand dollars ($SOr000) for the 1999-2000
fiscal year from net collections that would otherwise be
credited to the General Fund under G.S. 105-269.14, enacted by
Section 2 of this act. To implement the recommendations of
this studv, the Secretarv mav enter into a performdnCe bdsed
contract and mav draw up to five hundred thousand dollars

$500,000 ) for the 2000-2001 fis
col-lected rsuant to section 5 of this act to obtain
assistance in developinq a request for proposal for the
performance based contract. "
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act becomes effective
act is effective when

this
this

Section
January 1t 200I.
it becomes law.

16. Section 7 of
The remainder of
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LEGISLATIVB PROPOSAL 2:
Streamline Sales Tax System

BILLANALYSrc

Committee: Revenue Laws Studv
Committee
Aprrl27,2000Date:

Introduced by:
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Rep. Miller
Clndy Awette
Committee Counsel

Version: 00-RBXZ-02(4.25)

SUMMARY: Legislutive Proposal 2 seeks to improve the State's sales and use tax collections in
several different ways:

t It simpffies and streamlines the sales and use tsx collection system for remote and in'state
retailers.

' It provides that a remote seller who does not agree to collect the State's use tax may not use

the Stute's courts to collect debts owed to it by a purchaser of its product in this State,

. ft allows the Department of Revenue to exchange information concerning a tuxpayer's social
secqrity number with the Division of Motor Vehicles when it is necessary to identify a
taxpayer.

. h provides the Department of Revenue with the resources to continue its collection of
delinquent tax debts owed by nonresidents and foreign entities for the remainder of this
biennium.

. It authorizes the Department of Revenae to retain up to $500,000 in revenues to obtain
assistance in developing a performance-bused contract, pursuant to a recommendation from
the study by the Department and the State Controller on how to more fficiently collect taxes.

llith the exception of section 7, the proposal becomes effective when it becomes law. Section 7

becomes effective January 1,2001,

BACKGROUND: Over the past few years, several different tax policy groups have considered

the diffrculty of administering and collecting sales and use taxes, especially on purchases made out-

of-state. The issues surrounding the collection of use tax on out-of-state purchases are complex.

There are numerous tax jtrisdictions with many different rates and exemptions. To collect sales

and use taxes for different jurisdictions means that multi-state businesses would have to file many

different returns and be subject to audits by all ofthosejurisdictions.

Sales tax simplification is the consistent recommendation of all the various tax policy groups,

including the Advisory Commission on Electronic Commerce, the Multistate Tax Commission, the

Federal Tax Administrators, the National Tax Association, the Committee on State Taxation, the

Institute of Professionals in Taxation, the American Institute of Certified Public Accountants, and

the Tax Executives Institute. The 1999 General Assembly enacted several sales tax simplification
initiatives: a database for exempt taxpayers, repeal of the $15 registration fee which enables on-line

or centralized registration, and electronic filing for semimonthly taxpayers.

On the issue of use tax collection on purchases from remote retailers, the National Governor's

Association supports a simplified collection system that shifts sales tax adminishation from remote,
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out-of-state retailers to a technology-oriented business model administered by a "certified sales tax
collector". To use this approach requires legislation certifying a model and a sales tax coliector.
For the model to work, the sales tax laws across the country will need to be more uniform. The
proposal builds upon the legislation enacted last session by further simplifying our State's sales tax
laws in an effort to meet the uniformity requirements recommended by the NGA, and supported by
the following groups: the National Conference of State Legislatures, the Council of State

Governments, the International City/County Management Association, the National Association of
Counties, the National League of Cities, the U.S. Conference of Mayors, the Federal Tax
Administrators, and the Multistate Tax Commission.

BILL ANALYSIS: The proposed legislation seeks to improve tax collection through five
different legislative changes.

Streamlined Sales Tax Collection System:

Sections I,2, 4-8,10, and 11 of the proposal implement the streamlined sales tax collection system

recofirmended by the National Governor's Association. The NGA's recommendation shifts sales

tax administration to a technology-oriented business model where the primary responsibility for
calculating, collecting, reporting, and paying the use tax lies with a "Certified Sales Tax Collector"
rather than a remote retailer. Under the system, the State assumes the responsibility for the costs of
the system by reimbursing the Collector for the costs of operating the system and for the costs of
integrating the system with those of participating retailers. A participating retailer will not be

charged for participating in the streamlined sales tax collection program and a retailer's
participation in the program is voluntary.

The Certified Sales Tax Collector is the primary component in the streamlined sales tax collection
system. Participating states may enter into contracts with a Collector to collect and remit sales and

use taxes. The amount a Collector may charge under a contract is considered a cost of collecting
the tax and is payable from the amount collected. The payments to the Collector will be made on a

per transaction basis based on negotiated rates. The per transaction fee could be in the form of a flat
per transaction rate, a percentage rate, or a combination of the two types of rates.

A Certified Sales Tax Collector will use a certified software program to determine the applicable

State and local tax due on a transaction. A participating retailer must agree to let the Collector
integrate the software with its system so that the tax due on a sale can be determined at the time of
the sale. The software wilt determine the taxability of a transaction, the appropriate tax rate, and the

amount of tax due. The information on the amount of tax due will be available to a customer before

completion of a transaction. Once the customer approves the purchase, the retailer will send the

transaction through the payment processing system and the amount paid to the retailer will be the

full amount of the purchase plus tax. A participating retailer will be required to enter into a
standing debit authorizatton agreement with the Collector that will enable the Collector to debit the

retailer's account on an agreed upon schedule for the amount of tax owed all participating states

according to transactions processed by the Collector.

The Collector will be liable for remitting the appropriate tax to the participating states. The

participating retailer will not be subject to audits by the states on the transactions it processes using

the Collector's software program. A contract with a Collector will not be a factor in considering

whether a person has nexus with a state for payment of a tax.
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It is anticipated that the identity of the Certified Sales Tax Collector may vary depending upon the

type of retailer involved. Certain large retailers may choose to act as their own Collector. To be a
Collector, the Secretary of Revenue must certify an entity. The Secretary may certify an entity as a

Certified Sales Tax Collector if the entity meets all of the following conditions:

' Uses a sales tax collection software program certified by the Secretary. To be certified by the

Secretary, the program must be able to determine the applicable tax rate based on a ship-to
address, determine whether or not an item is exempt from tax, determine whether or not an

exemption certificate is valid, calculate the tax due, and generate the reports and returns
required by State law.

' Agrees to update its certified software program upon notification by the Secretary.

r Integrates the certified software program with the retailer's system for which the entity collects
the tax.

. Remits the tax due and files the necessary returns on behalf of the retailers for whom the entity
collects the tax.

. Enters into a contract with the Secretary and agrees to comply with the conditions of the
contract.

To participate in this streamlined sales tax collection system, this proposal authorizes the Secretary

of Revenue to certi$ a sales tax collection software program and a sales tax collector. (Section 2)
The proposal also makes the following statutory changes to meet the uniformity features needed to

successfully implement the streamlined sales tax collection system:

r It makes the exemption process easier to administer by eliminating the "good faith" requirement
when accepting an exemption certificate number from a purchaser on a sale made over the

Intemet or by other remote means. (Section 6) It codifies a long-standing practice of the

Department of Revenue to issue "direct pay certificates" to a person who is unsure how property
the person purchases should be taxed at the time the property is purchased. (Section 1) And it
provides that, effective January 1, 2001, the penalty for misusing an exemption certificate
applies not only to a certificate of resale, but also to a direct pay certificate and a farmer's
certificate. (Sections 7 and 16)

. It establishes a uniform sourcing rule that calculates the amount of tax due on a sale based on its

"ship-to address". (Section 2) Under that rule, property sold to a person in NC but delivered to

a person in another state is exempt from NC sales and use tax. (Section 5)

. It provides that the customer of a retailer who participates in the program must pay the sales and

use tax on the item purchased. (Section 4)

. It provides that local govemment sales and use taxrate changes may only be made twice a year

and the local government must give the State at least 90 days notice of any tax rate change.

(Sections 10 and 11)

Use of NC Courts by Out-of-State Retailers:

Under current law, a loan made by a person who fails to pay or comply with the State privilege tax
statute, G.S. 105-88, may not be collected through the State's courts. The proposal extends this
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exclusion to include debts owed to a retailer who is required by G.S. 105-164.S(b) to collect use tax
for the State but refuses to do so if the retailer reported gross sales of at least $5,000,000 on its most
recent federal income tax retum. (Sections 3 and 9) A retailer is required to collect use tax for the
State under G.S. 105-164.8(b) if the retailer maintains retail offices,in the State, has representatives
in the State who solicit business, or purposefully and systematically exploits the market in this State

by any media-assisted means such as direct mail advertising, distribution of catalogs, computer-
assisted shopping, television, radio, etc.

DMV Disclose Social Securify Number to DOR:

Under federal law,42 U.S.C. a05(c)(2)(C), a state may use a person's social security number for the
purpose of identification in the administration of its tax laws. The Department of Revenue has used

social security numbers to identifu taxpayers for many years. Up until recently, the Department was

able to obtain a taxpayer's social security number from the Division of Motor Vehicles. The
Departrnent may have asked the Division for a taxpayer's social security number when the
Departrnent had more than one number on file for a taxpayer and needed to know which number
was correct, or when it needed to locate ir taxpayer. The exchange of information between the
Division and the Department was not addressed by statute. In 1997, the General Assembly
amended the drivers license law to require all applicants for a driver's license to provide their social

security numbers. The legislation gave specific authority for the Division to disclose social security

numbers to the Child Support Enforcement Program. The law did not address the disclosure of the

numbers to the Department of Revenue. As a result, the practice between the Division and the
Department has stopped.

The proposal rewrites the drivers license statute pertaining to social security numbers to allow the
Division to disclose a social security number to the Department for the pu{pose of veriffing
taxpayer identification. (Section 12) lt also provides that the Division of Motor Vehicles may not
use an applicant's social secunty number as the identifuing number for the license holder. (Section

13) This clarification resolves a conflict between two subsections in G.S. 20-7: subsection (b1)
provides that ah applicant's social security number may not be printed on the license, while
subsection (n) says that the license holder's social security number may be the license holder's
identifying number.

Contract for Collection of Delinquent Tax Debts:

Last session, the General Assembly allowed the Department of Revenue to contract for the

collection of delinquent tax debts owed by nonresidents and foreign entities. A delinquent tax debt

is the amount of tax due as stated in a final notice of assessment issued to the taxpayer when the

taxpayer no longer has the right to contest the debt. The legislation stated that "[T]he Secretary of
Revenue shall contract during the 1999-2001 fiscal biennium for the collection of delinquent tax
debts . . . " However, the legislation provided a funding mechanism for only the first year of the

biennium. The proposal provides funding for the second year of the biennium. It allows the

Secretary to retain the costs of the contracts from the amounts collected under the contracts.
(Section 14)
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The Department is cuflently involved in a pilot effort to contract for the collection of out-of-state
accounts in conjunction with the Office of the State Controller. On March 16, 2000, the
Department sent 1016 accounts with a value of $927,170.46 to the Office of the State Controller for
referral to a collection agency. Within the first 30 days, the Department realized a2.5%;o return.

Funding for Performance-Based Contract:

Last session, the General Assembly authorized the Deparfnent of Revenue and the Office of the

State Controller to conduct a study of the Department's delinquent collection practices and present

findings and recommendations to the Revenue Laws Study Committee. The Office of the State

Controller's existing contract with PricewaterhouseCoopers (PwC) was modified and PwC
conducted the study. PwC made the following recommendations to improve the Department's debt
collection practices:

./ Implement an automated case management tool with debt scoring and performance

measures. The projected impact of this recommendation would be an increase of
delinquent tax collections by $1-1 million to $30 million annually.

./ Centralize the collection process for individual income taxes, installment agreements,

low dollar debts, and wage gamishments. The impact of this recommendation would be

a more efFrcient use of the Department's resources.

./ Contract with collection agencies for out-of-state debt. The impact of this
recornmendation would be an initial $20 million in additional revenues and $3 million in
recurring revenues.

./ Contract with collection agencies for long term delinquent accounts. The impact of this
recofilmendation would be up to $20 million in revenues per year.

The Department would like to implement the recommendations of this study. To centralize its
collection process, the Department would like to enter into a performance-based contract where the

person who provides the automated system would be paid from the proceeds of the system based

upon some variable that pertains to how well the system works. To enable the Secretary of
Revenue to obtain assistance in developing a request for proposal for the performance-base

contract, the proposal allows the Secretary to draw up to $500,000 from the revenue collected
pursuant to the contracts for the collection of deiinquent tax debts owed by nonresidents and foreign
entities. (Section 15)
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DATE: April 11, 2000

TO: Revenue Laws Study Committee

FROM: Dave Crotts
Fiscal Research Division

RE: Legislative Proposal2
Streamline Sales Tax System (00-RBXZ-02 (4.25)

FISCAL IMPACT

Yes (x) No ( ) No Estimate Available (x)

GENERAL FUND REVENUE (STATE AND LOCAL): See "Assumptions and Methodology"
section.

PRINCIPAL DEPARTMENT AFFECTED: The sales and use tax is collected by the Department of
Revenue.

EFFECTIVE DATE: The sales tax exemption certificate provision becomes effective January 1,200I.
The remainder of the bill becomes effective when it becomes law.

ISSIIE BACKGROUND: The objective of the proposal is to assist in the implementation of a
system to simplifr and streamline the sales and use tax collection system for remote and in-state
retailers. This would be accomplished by shifting sales tax administration to a technology-
oriented business model where the primary responsibilrty for calculating, collecting, reporting,
and remitting the use tax lies with a "Certified Sales Tax Collector" instead of the remote
retailer. The State would reimburse the Collector for the costs of integrating the system with a
vendor's system and for operating the system. The costs of the system would be funded from the

receipts collected and could be recovered through a flat transaction fee, a percentage rate, or
some combination.

To participate in the program the Collector must use a certified software program to determine
the state and local tax due on a transaction. The participating retailer will not be subject to state

audit on the transactions it processes using the Collector's sofbware. Finally, a contract with a
Coilector is not afactor in establishing nexus for state tax purposes.
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EXPLANATION OF' PROPOSAL:

(1) Eliminates the "good faith" requirement when accepting an exemption certificate from a
purchaser on a sale made over the Internet or by other remote means.

(2) Codifies a long-standing practice of the Department of Revenue to issue "direct pay

certificates" to aperson who is unsure how the property purchased should be taxed at the time of
the acquisition.

(3) Provides that the penalty for misusing an exemption certificate applies not only to a resale

certificate but also to a direct pay certificate and a farmer's certificate.

(4) Establishes a uniform sourcing rule that calculates tax due based on a "ship-to address".

(5) Provides that the customer of a retailer who takes part in the new system must pay the sales

and use tax on the item pwchased.

(6) Provides that local sales tax rate changes may be made no more than twice ayear and at least

90 days notice must be given to the Department before arate change can be made.

(7) Prohibits the use of state courts in North Carolina for debts owed to a retailer who is required
to collect use tax for the State on a rnail-order transaction but refuses to do so. The provision
would apply only to retailers who report gross sales of at least $5 million on the most recent
federal income tax return.

(8) Allows the Division of Motor Vehicles to disclose a social security number to the

Department of Revenue for the purpose of verifuing alaxpayer' s identification.

(9) Provides funding for contracts for the collection of delinquent tax debts owed by nonresidents
and foreign entities. Funds are provided by allowing the Secretary of Revenue to apply the
amounts coilected under the contract to the cost of the contract.

(10) Altows the Secretary of Revenue to retain up to $500,000 from the amounts derived during
the 2000-01 fiscal year from the collection of delinquent debts owed by nonresidents and foreign
entities. The earmarking would pay for the assistance needed in developing a request for
proposal for a more automated tax collection system.

ASSUMPTIONS AND METHODOLOGY: The provisions in the proposal represent
implementation steps to achieving the objective of a simplified system of collecting sales and use

taxes from remote and in-state retailers. Over the long-term a number of other actions will need

to take place in North Carolina and other states to simplify the sales and use tax. Some examples

include the development of common product definitions, local tax rate uniformity (numerous

rates in other states), product return policies under the new system, joint audit procedures, and

state/local tax exemption consistency. Thus, the current proposal is just the first step in a lengthy
process.

A recent study by the Center for Business and Economic Research at the University of
Tennessee estimates that by calendar year 2003 the incremental state and local revenue loss on e-

colnmerce transactions would be 5238 million.
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Snonr Trrle: Refund Overpayment of Deed Stamp Tax.

Bnrrr OvrRvrew: It establishes a procedure through which a taxpayer
may request a refund of an overpayment of the State excise tax on conveyances.

Frscal lupncr: Minimal impact.

ErrecrryE DATE: The proposal is effective when it becomes law, and applies
retroactively to July L, L997.

A copy of the proposed legislation, explanation, and fiscal note begin on the next page
43
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LEGISLATIVE PROPOSAL 3
( 00-RBz-04 (4.28 ) )

(TErS rS A DRAPT AIID rS NOT READY FOR TNTRODUCTTON)

Short Title: Refund Overpayment of Deed Stamp Tax. ( PubIic )

Sponsors: Representatives
Jarrell, Miller,

Pope; Luebke'
Tucker.

A1len, Gray, HilI,

Referred.to:

1 A BIIJL TO BE ENTITLED
2 AN ACT TO CLARIFY THAT A TAXPAYER TS ENTITLED TO A REFUND OF AN

3 OVERPAYMENT OF THE STATE EXCISE TAX ON CONVEYANCES.

4 The General- Assembly of North Carolina enacts:
5 Section 1. G.S. 105-228.35 reads as rewritten:
6 "S 105-228.35. Administrative provisions'.
7 sh.e Except as otherwise provided in this Article, the
B provisions of Article 9 of this Chapter apply to this Article."
9 Section 2. erticle 8E of Chapter 105 of the General

10 Statutes is amended by adding a new section to read:
11 "S 105-228.37. Refund of overpayment of tax.
L2 (a) Refund Request. -- A taxpaver who pavs more tax than is due
13 under this Article may request a refund of the overpayment by
L4 fil-inq a written request for
15 commissioners of the county where the tax was paid- The request
16 must be filed within six months after the date the tax was paid
17 and must explain why the taxpayer believes a refund is due-
18 (b) Hearinq bv Countv. -- A board of county commissioners must
19 review a request for refund and must follow the time limitations
20 set in c.S. 105-266.1 for holdinq a hearinq and makinq a
21 decision. If the board decides that a refund is due' it must
f,f, refund the overpayment, together with any applicable interestr to
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the taxpaver. If the board finds that no refund is due, the
written decision of the board must inform the taxpaver that the
taxpaver mav ask the Secretarv to review the decisi-on. The board
must send the Secretarv a copy of a decision on a reguest for
refund.

(c) Review by Secretary. A taxpayer whose reques
refund is denied bv a board of countv commissioners mav obtain a
review of the board's decision bv the Secretarv. The reguest
mUst be made in writinq and must be filed within 30 davs after
the taxpayer receives the board's decision denvinq t
The Secretary must send the board of co
of the Secretarv's decision made on the request- If the
Secretarv determines that a refund is due, the board of count
commissioners must refund the overpavment, toqether with anv
applicable interest, to the taxpaver- A decision of the
Secretary is bindinq on a board of countv comrnissioners.

(d) Judicial Review. A taxpa'er who disagrees with a

decision of the Secretarv mav brinq an acti-on aqainst the countv
and the State to recover the disputed overpavment' The action
mav be brouqht in the Superior Court of Wake Countv or in the
superior court of the countv where the tax was paid-

(e) Recordinq Correct Deed Before a tax is refunded, the
taxpaver must record a new instrument reflectinq the corr€ct
amount of tax due. If no tax is due because an instrument was
recorded in the wronq countv, then the taxpaver must record a

document statinq that no tax was owed because the instrument
beinq corrected was recorded in the wrong county. The ta
must include in the document the names of the grantors and
qrantees and the deed book and paqe number of the instrument
beinq corrected.

When a taxpayer records a corrected instrument, the taxpayer
must inform the neqister of Deeds that the instrument beinq
recorded i-s a correctinq j-nstrument. The taxpaver must qive the
Register of oeeds a copv of the decision qrantinq the refund that
shows the correct amount of tax due. The correctinq instrument
must include the deed book and paqe number of the instrument
beinq corrected. The Reqister of Deeds must notifv the county
finance officer and the Secretarv when the correctinq instrument
has been recorded.

(f) Interest. -- An overpavment of tax bears interest at the
rate established in G.S. l-05-241-.1(i) from the date that interest
b€Qins to dccrue. rnterest begins to accrue on an overpavment 90

days after the tax was paid. "
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Section 3. Notwithstanding G.S. 105-228.37r EIS enacted
by this act, a refund request filed by a taxpayer who paid the
tax imposed by Article BE of Chapter 105 of the General Statutes
on or after July I, 1997, and whose time limit for requesting a
refund expires on or before August L,2000, is considered timely
if the request is filed with the board of county conmissioners by
October L, 2000.

Section 4. This act. is effective when it becomes law,
and applies retroactively to taxes paid on or after July Lt L997.
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LEGISLATIVE PROPOSAL 3 :

Refund Overpayment of Deed Stamp Tax

Committee: RevenueLaws
Date: April27,2000
Version: 00-RBZ-04(4.19)

SUMMARY: Legislative Proposal 3 establishes a procedure throagh which a toxpayer may
request a refund of an ovefpayment of the State excise tax on conveyances. The bill is effective
when it becomes law, and applies retroactively to July 1, 1997.

CURRENT LAW: The excise tax on conveyances, known as the deed stamp tax, is a State tax
on instruments transferring an interest in real property. The register of deeds of the county in which
the property is located collects the tax when the deed transferring the property is recorded. The
person presenting the instrument for recording is responsible for indicating on the instrument the
amount of tax due. The register of deeds must collect the tax due and mark on the instrument to
indioate payment of the tax and the amount paid. The tax rate is $1.00 for each $500.00 (0.2%) ot
the value of the property conveyed. The county retains one-half of the net proceeds of the tax and

remits the remaining one.half to the State. Seventy-five percent (7 5%) of the funds remitted to the

State is dedicated to the Parks and Recreation Trust Fund created in G.S. 113-44.15 and 25%o ts

dedicated to the Natural Heritage Trust Fund created in G.S. II3-77.7. None of the State's share of
the deed stamp tax goes to the General Fund.

The current law does not provide a mechanism for ataxpayer to receive a refund of an overpayment

of the tax paid. The administrative provisions in Article 9 of Chapter 105 apply to this tax. Under
Article 9, a taxpayer must apply to the Secretary of Revenue for a refund of an overpayment of tax.

However, the State excise tax is administered at the county level, as opposed to the State level.

Therefore, the refirnd procedure in Article 9 does not work well for the deed stamp tax.

BILL ANALYSIS: This proposal provides that a taxpayer who pays more tax than is due may
request a refund of the overpayment by filing a wriffen request for a refund with the board of county

commissioners of the county where the tax was paid. The request must be filed within six months

after the date the tax was paid and it must explain why the taxpayer believes a refund is due. There

will probabiy be few instances where a refund is requested, since the taxpayer is responsible for
indicating the amount of tax due. However, there are instances when an instrument is recorded in
the wrong county. In those cases, no tax would be due in the county where the instrument was

recorded and the taxpayer should be entitled to a refund of the tax paid.

The board of county commissioners must review a request for a refund. The board must hold a

hearing on the request within 90 days after receiving it. The board must make its decision on the

request within 90 days after the hearing and it must send a copy of its decision to the Secretary of
Revenue. If the board determines that a refund is due, it must refund the overpayment with interest

to the taxpayer. If the board determines that arefund is not due, it must inform the taxpayer that the

taxpayer may request the Secretary of Revenue to review the decision.

Introduced by:
Summary by:

Rep. Pope
Cindy Avrette
Committee Counsel
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To obtain a review of the decision by the Secretary, the taxpayer must request a hearing in writing.
The request must be filed within 30 days after the taxpayer receives the board of county
commissioners' decision denying the refund. Like the board, the Secretary must review the request
for a refund within 90 days after the Secretary receives the request. The Secretary must send the
board a copy of the Secretary's decision. The Secretary's decision is binding on the board. If the
Secretary determines that a refund is due, the board must refund the overpayment with interest to
the taxpayer.

A taxpayer that disagrees with the Secretary's decision may bring an action against the county and

the State to recover the disputed amount. The action may be brought in the Superior Court of Wake
County or in the superior court of the county where the tax was paid.

Before the taxpayer may receive a refund, the taxpayer must record a new instrument indicating the
correct amount of tax due. If no tax is due because the instrument was recorded in the wrong
county, the taxpayer must record an instrument stating that no tax was owed and the reason why.
Once the correcting instrument has been recorded, the Register of Deeds must notifu the county
finance officer and the Secretary of Revenue so that the overpayment may be refunded to the
taxpayer. Like other State taxes, the overpayment bears interest at the rate established in G.S. 105-

241.I. The interest begins to accrue on the ove{payment 90 days after the tax was paid.



RE:

Frscar, ANlJ-ysIS MEMORANDUM

DATE: April28,2000

TO: Revenue Laws Study Committee

FROM: Linda Struyk Millsaps
Fiscal Research Division

Legislative Proposal 3

Refund Overpayment of Deed Stamp Tax

FISCAL IMPACT

Yes (X) No ( ) No Estimate Available ( )

FY2000-01 FY2001-02 FY2002-03 FY2003-04 FY2004-05

REVENUES
General Fund No Impact
Parks & Rec. Trust Fund No Impact to Less than $2000 per Year
Natural Heritage Trust Fund No Impact to Less than $1000 per Year
Local Government Minimal Impact in Selected Counties

PRINCIPAL DEPARTMENT(S) &
PROGRAM(S) AFFECTED: North Carolina Department of Revenue, Department of Environment

and Natural Resources, County Registers of Deeds, and County Boards of Commissioners.

EFFECTIVE DATE: The bill is effective when it becomes law and applies retroactively to July 1,1997.

BILL SUMMARY: This bill clarifies that a taxpayer can receive a refund of an overpayment of
the Deed Stamp Tax. The act lays out the procedures to apply for such a refirnd, provides for
refunds for overpayments dating back to July 1, 1997, and requires that the taxpayer be paid
interest if the money is held more than 90 days before a refund is given.

ASSUMPTIONS AND METHODOLOGY: Under current law, a tax is levied when an

interest in real property is transferred. The tax rate is $1.00 for every $500.00 of value
transferred. The County Register of Deeds collects the tax. The county retains approximately
51% of these fundb (50% plus an administrative allowance) and forwards the balance to the state.

Seventy-five percent (75%) of the state funds are deposited in the Parks and Recreation Trust
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Fund and twenty-five percent (25%) is given to the Natural Heritage Trust Fund. No revenue is
retained for the General Fund.

According to the Departrnent of Revenue, Property Tax Division, some counties currently
provide refunds when an error is made. Others do not. Taxpayers often file for a refund because

either the deed is filed in the wrong county, or ataxpayer paid the tax on a transfer that was not
subject to the tax.

The Department reports that in a typical year they see less than $2000 in requests for refirnds.
They have generally paid the taxpayer if they find that a refund is due. This year, however, one
request was filed for a $160,000 refund ($80,000 state, $80,000 local). The state paid its portion
of the refund, but the county continues to believe they do not have statutory authority to refirnd
the balance. Some additional refunds may be issued as a result of the retroactive effective date.

However, the fiscal impact on local governments is still expected to be very small. The
retroactive date should have no fiscal impact on the state funds since the state generally offers
the refund.

)U



Snonr Tnle: Health Care Facility and CCRC Tax Exempt.

Bnrer Ovrnvrrw: Section 1 clarifies that if part but not all of a health
care facility is financed by Medical Care Commission bonds or notes, the resulting
tax exemption extends only to the part of the facility being financed. Section 2
extends the sunset on the propefly tax exemption for continuing care retirement
centers to July L,200L.

Frscru luplcr: No General Fund impact, but impacts local revenues.

ErrecrrvE DATE: Section 1 of the proposal becomes effective October 1,

2000, and applies to bonds or notes issued on or after that date. Section 2 of
the proposal becomes effective July 1, 2000.

A copy of the proposed legislation, explanation, and fiscal note begin on the nert Page
51
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LEGISIJI,TTVE PROPOSAL 4
( 00-LAx-o02(zl I

(TErS rS A DRAFT AND rS NOT READY FOR TNTRODUCTTON)

Short Title: Health Care Facility and CCRC Tax Exempt. (Public)

Sponsors: Representatives Jarrell-; Luebke, Allen, Gray, Hill,
Miller, Pope, Tucker.

Referred to:

A BILL TO BE ENTITLED
AN ACT TO CLARIFY THE PROPERTY TAX TREATMENT OF A HEALTH CARE

FACILITY UNDERTAKEN BY THE MEDICAL CARE COMI{ISSTON PURSUANT

TO THE HEALTH CARE FACILTTIES TTNANCE ACT, AND TO EXTEND THE

SUNSET ON THE PROPERTY TAX EXEMPTION FOR CONTTNUTNG CARE

RETIREMENT CENTERS.
The General Assembly of llorth Carolina enacts:

Section 1. G.S. 131A-21 reads as rewritten:
"S 131A-21. Tax exemption.

The exercise of the powers granted by this Chapter will be
in a1l respects for the benefit of the people of the State and
will promote their health and weMare' and ne €a
assessments shal] be }evied upen any healtsh eare faeilitsies

pEe+isien fer Ehe reEi

hea+t#ies- wel-fare. If bonds or notes are issued
bv the Commission to provide or improve a health care
facilitv, then until the bonds or notes are retired the
facilitv for which bonds or notes are issued is exempt from
rooertv taxes to the extent provided in this section. An
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exemption under this section shall not exceed the lesser of
the principal amount of the bondq or notes or the asseqsed
value for ad valorem tax es of the facilitY. In the
case of an addition or expansion to a facility, then only the
new part is exempt. In the case of renovation to a facilj-tv,
then only the part beinq renovated is exempt. In the case of
construction of a new facilitY or rovement to an existi
Gcilitv that affects the entire facilitv, then the entire
facilitv is exempt. This section does not affect a health care
facilitv's eliqibifitv for a propertv tax exemption under
Subchapter II of Chapter 105 of the General Statutes.

Any bonds or notes issued by the Commission under the
provisions of this Chapter shal-l at all times be free from
taxation by the State or any l-ocal unit or political
subdivision or other instrumentality of the State, excepting
-i+he+-i+anee inheritance, estate, or gift taxes, income taxes
on the gain from the transfer of the bonds and notes, and
franchise taxes. The interest on the bonds and notes is not
subject to taxation as income. "

section 2. subsection (e) of section 29A.LB of
Chapter 2L2 of the 1998 Session Laws reads as rewritten:

"(e) Subsection (a) of this section is effective for taxes
imposed f or taxable lrears beginning on or af ter July L ' l-998.
Notwithstanding the provisions of G.s. 105-282.i-(a)' an
application for the benefit provided in subsection (a) of this
section for the 1998-99 tax year is timely if it is filed on
or before November 15, 1998. Subseetien (a) ef tshis seetsien
G.S. 105-278.6A is repealed effective for taxes imposed for
taxable years beginning on or after July L, 2.0€€- 2001. The

remainder of this section is effective when it becomes law. "
Section 3. Section I of this act becomes effective

October 1, 2000, and applies to bonds or notes issued on or
after that date. Section 2 of this act becomes effective JuIy
1, 2000. The remainder of this act is effective when it
becomes 1aw.
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LEGISLATIVE PROPOSAL 4:

Health Care Facility and CCRC Tax Exempt

Committee: Revenue Laws Study
Date: May 8,2000
Version: 00-LAX-002

Sponsor:
Analysis by:

Rep. Mary ]arrell
Martha K. Walston
Staff Attorney

SLIMMARY Section 1 of the Proposal clarifies that if part but not all of a health care facility is
financed by Medical Care Comtnission bonds or notes, the resulting tax exemption extends only
to the part of the facility being financed. Section 1 becomes effective October 1, 2004 and
applies to bonds or notes issued on or after that date. Section 2 extends the sunset on the
property tax exemption for continuing care retirement centers to July 1, 2001. Section 2 fucomes
effective/uly 1,2000.

SECTION 1 OF PROPOSAL 4

Background. Chapter 131A of the General Statutes sets out the Health Care Facilities Finance Act. This
Act was enacted rn 1975 to promote the public health and welfare by providing means for financing,
refinancing, acquiring, constructing, equipping and providing of health care facilities to serve the people
of the State and to make accessible to them modern and effrcient health care facilities. The definition of
"health care facilities" is set out at the end of the sunmary for section 1 of this proposal. To carry out its
purpose, the Act authorizes the Medical Care Commission to issue bonds or notes for the purpose of
providing funds to pay all or any part of the cost of a health care facility. These notes must mature within
10 years from their date or dates, and the bonds must mature at a time not exceeding 40 years from their
date or dates. These bonds or notes are not secured by a pledge of the faith and credit of the State or of
any political subdivision, do not create an indebtedness of the State or political subdivision, and do not
require voter approval. They are payable solely from the revenues and funds provided under the Act

G.S. 13IA-2I of the Act provides that "no tax or znsessment shall be levied upon any health care facilities
undertaken by the Commission prior to the retirement or provision for the retirement of all bonds or notes

issued and obligations incurred by the Commission in connection with such health care facilities." There
has been some concern that health care facilities may interpret this language to mean that if the
Commission issues bonds or notes to a facility then the facility is entitled to a property tax exemption for
the entire facility instead of the part of the facility financed by the bonds or notes.

Bill Analysis. Section 1 of Proposal 4 would clarify the extent of the property tax exemption allowed to
health care facilities that have been issued bonds or notes by the Medical Care Commission. The proposal
provides that only the part of a facility for which bonds or notes have been issued will be exempt from
property taxes. For example, when bonds are used to add to or expand an existing facility then only the
new part is exempt from properfy taxes. If the facility is renovated, then only the part being renovated is
exempt. if there is construction of a new facility or an improvement to an existing facility that affects the
entire facility then the entire facility is exempt. The statute firrther clarifies that the property tax
exemption allowed the facility cannot exceed the lesser of the principal amount of the bonds or notes or
tlie assessed value of the facility. This language was added to clarify that a facility, whose assessed value

,is,!.I
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is lower than the amount of the bonds or notes, may not spread the exemption over property owned by the
facility that is unrelated to the health care facility.

The proposal does not affect a health care facility's eligibility for a property tax exemption under the
property tax statutes in Chapter 105 of the General Statutes. The proposal also does not affect
outstanding bonds or notes, since it applies only to bonds or notes issued on or after October 1, 2000.

The Medic al CareCommission indicates that over the last 20 years,approximately $5 billion in bonds or
notes have been issued. Approximately 90% of these bonds and notes have been issued to hospitals for
expansion and renovation of hospital facilities and for purchase of medical equipment. These hospitals
have qualified for the property tax exemption under G.S. 105-278.8. This statute exempts the property of
hospitals that are organized and operated as a nonprofit and exclusively used for charitable hospital
purposes.

Section 1 of the proposal has been reviewed by the Association of County Commissioners, the Institute of
Government, the Medical Care Commission, a representative of the North Carolina Association of Non-
Profit Homes for the Aging, a representative of the North Carolina Association of Tax Assessors, the
Department of Revenue, and the Treasurer's Office.

G.S. 13 1A-3. Definitions
(4) "Health care facilities" means any one or more buildings, structures, additions, extensions,
improvements or other facilities, whether or not located on the same site or sites, machinery,
equipment, fumishings or other real or personal property suitable for health care or medical care;
and includes, without limitation: general hospitals, chronic diseases, maternity, mental,
tuberculosis and other specialized hospitals; facilities for intensive care and self-care; nursing
homes, including skilled nursing facilities and intermediate care facilities; facilities for continuing
care of the elderly and infirm; clinics and outpatient facilities; clinical, pathological and other
laboratories; health care research facilities; laundries; training facilities for nurses, interns,
physicians and other staff members; food preparation and food service facilities; administration
buildings, central service and other administrative facilities; communication, computer; and other
electronic facilities, fire-fighting facilities, pharmaceutical facilities and recreational facilities;
storage space, X-ray, laser, radiotherapy and other apparatus and equipment; dispensaries; utilities;
vehicular parking lots dnd garages; office facilities for health care facilities staff rnembers and
physicians; and such other health care facilities customarily under the jurisdiction of or provided
by hospitals, or any combination of the foregoing, with all necessary, convenient or related
interests in land, machinery, apparatus, appliances, equipment, furnishings, appurtenances, site
prep aration, landscaping and physical amenities.

SECTION 2 OF PROPOSAL 4

Current Law. G.S. 105-278.64 allows a continuing care retirement center (CCRC) that fails to quali$
as charitable to receive a property tax exemption for its property if it meets all of the following
requirements:

1. The center owns the property and uses it for a retirement community that includes a skilled nursing
facility or an adult care facility and also includes independent living units. Its grounds and buildings
must be on a single site and it must be designed for elderly residents.
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2. The center must be nonprofit and exempt from income tax, and its assets upon dissolution must revert
to a 501(c) (3) charitable organization.

3. The center must have an active fund-raising program to assist it in providing services to those who do
not have the financial resources to pay the fees.

4. The governing body of the institution must be selected by a charitable nonprofit organization or
fraternal as sociation.

5. All of the center's revenues, less operating and capital expenses, must be applied to providing
uncompensated goods and services to the elderly and to the local community, or applied to an
endowment or reserve for these purposes.

The property tax exemption for these CCRCs is repealed for taxes imposed for taxable years beginning on
or after July 1, 2000.

BilI Analysis. The proposal extends the sunset on the property tax exemption for CCRCs set out in G.S.

105-278.6A from July 1, 2000 to July 1, 2001. This will give interested parties more time to work out a
compromise on the tax status of the non-charitable CCRCs.

Background. Prior to 1987, the General Assembly allowed a properfy tax exemption to homes for the
aged, sick, or infirm if exclusively used for a charitable purpose. The owner of the property could not be
organized for profit. A charitable purpose is defined as "one that has humane and philanthropic
objectives; it is an activity that benefits humanity or a significant rather than limited segment of the
community without expectation of pecuniary profit or reward." The General Assembly also exempted
property owned by a charitable association or institution if it was used by the owner or gratuitously made

available to a charitable entity and used by that entity.

In 1983 and 1984, the North Carolina courts ruled that two retirement homes, that had sought property tax
exemption, were not eligible for the exemption. Chapel Hill Residential Retirement Centea 60 N.C. App.
294, rev. denied, 308 N.C. 386 (1983) and Lutheran Retirement Ministries, 70 N.C. App. 236, rcv.
denied, 312 N.C. 622 (1984). In concluding that these homes were not charitable, the courts noted the
following facts about one or both institutions:

1. The institution refused to admit applicants with health problems rendering them physically unable to
care for themselves.

2. Substantial entrance fees and monthly fees were required from all residents, and applicants had to
demonstrate that they were financially capable of supporting themselves for the period of their life
expectancy.

3. The operation of the institution was funded entirely or mainly from fees paid by residents, not by
donations or endowments.

4. The costs were so high that only a small percentage of the elderly could afford the center.

5. The center retained the right to terminate a resident for nonpayment of fees unless nonpayment was

beyond the resident's control.

In response to the courts' rulings, the General Assembly in 1987 enacted G.S. 105-275(32). This
legislation classified and excluded from the property tax base certain homes for the "aged, sick, or
infirm." To qualiff, a continuing care retirement center did not have to be operated as a charity, but it did
have to be owned and operated by a nonprofit organization that was a religious or Masonic organization.
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G.S. 105-275(32) also required that these homes provide residential and health facilities for the elderly.
This legislation promoted residential communities for the elderly that did not qualiff for tax exemption
under the two prior statutes.

In 1998, Springmoor, Inc., a nonprofit corporation that manages and operates a self-contained residential
community for the elderly, successfully challenged the constitutionality of the 1987 legislation.
Springmoor alleged that its center met all the requirements of G.S. 105-275(32), except that it was not
affiliated with a religious or Masonic orgarrization as required by a subpart of the statute. The North
Carolina Supreme Court agreed that the statute violated the First Amendment because it was an
unconstitutional establishment of religion. Instead of severing the unconstitutional subpart from the
statute, which would have given Springmoor exempt status, the Court ruled the entire statute
unconstitutional. The Court explained that it was not the General Assembly's intent to provide a blanket
exclusion for all nonprofit homes for the elderly.

After the Springmoor decision, the General Assembly enacted G.S. 105-278.6A. This statute temporarily
revises the property tax exemption for retirement communities that was held unconstitutional in
Springmoor. The exemption expires July 1,2000. The Revenue Laws Study Committee appointed a

subcommittee consisting of interested parties (including representatives of the CCRCs, the counties, and

the tax assessors) to review the tax status of the CCRCs and to seek a compromise. During its six
meetings, the subcommittee discussed nr.rmerous proposals and looked at other states' laws. Because the

subcommittee did not reach a consensus, it recommended extension of the sunset on the property tax
exemption for one year in order to give all interested parties more time to seek a compromise.



Frscar, Axar,vsrs MnnnoRANDUM

DATE: May 4,2000

TO: Revenue Laws Study Committee

FROM: Linda Struyk Millsaps & Eugene Son
Fiscal Research Division

RE: Legislative Proposal4
Health Care Facility and CCRC Tax Exempt.

REVENUES
General Fund
Local Government

EXPENDITURES

F'ISCAL IMPACT

Yes ( ) No ( ) No Estimate Availabt" (X)

FY2000-01 FY2001-02 FY2002-03 FY2003-04 FY2004-0s

No General Fund Impact
See Assumptions and Methodology

PRINCIPAL DEPARTMENT(S) &
PROGRAM(S) AFFECTED: County and Municipal Govemments.

EFFECTIVE DATE: Section I becomes effective October 1, 2000, and applies to bonds or notes issued

on or after that date. Section 2 becomes effective July 1, 2000. The remainder of the bill is effective when

it becomes law.

BILL SUMMARY: Under G.S. 13lA-2L, any health care facility funded through Medical Care

Commission bonds or notes is exempt from property tax for the life of that bond or note. Section

I of the bill clarifies that the exemption only applies to the portion of the facility firnded by the

Medical Commission bond or note, or the principal amount of that bond or note, whichever is
smaller. Section 2 of the bill extends the sunset on the property tax exemption for Continuing
Care Retirement Communities to Julv 1. 2001.
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ASSUMPTIONS AND METHODOLOGY :

Section 1: Since its inceptioninl9T5,the Medical Care Commission (MCC), has issued
approximately $5 billion in bonds or notes to fund the creation and expansion of North Carolina
health care facilities. According to the MCC staff, approximately 10% of these bonds or notes

have been issued to CCRCs.

Until recently these bonds were issued almost exclusively to fund the creation of an entirely new
facility. In the last five years the MCC has seen a significant increase in the number of
applications for the renovation and expansion of existing facilities. The MCC anticipates this
trend to continue and accelerate over time.

According to the Department of Revenue officials and local county assessors, there has been
some confusion as to whether the entire facility should be exempt from tax solely because MCC
bonds or notes fund a portion of the facility. At this point Fiscal Research is aware of at least
two CCRCs that are requesting a property tax exemption for their entire facility based on partial
Medical Care Commission bond funding.

Because the bill is prospective, the legislation will not impact facilities funded under existing
bonds. MCC staff also believe that this will not impact the state's non-profit hospitals since

these hospitals already receive a property tax exemption for most of their holdings under G.S.

105-278.8 (charitable hospital). As a result, most of these hospital facilities are exempt from
property tax with or without MCC funding. The primary impact will occur in communities with
Continuing Care Retirement Communities that will apply for MCC firnding in the future, since

many of these facilities are or could be subject to property tax. Since Fiscal Research cannot
anticipate the amount of bonds to be issued in the future to these facilities, no fiscal estimate is
possible.

Section 2: G.S. rc5-278.6A allows a Continuing Care Retirement Center (CCRC) that fails to
qualiS'as charitable to receive a property tax exemption for its property if it meets all of the
following requirements :

1. The center owns the property and uses it for a retirement community that includes a skilled
nursing facility or an adult care facility, and also includes independent living units. Its
ground and buildings must be on a single site and it must be designed for elderly residents.

2. The center must be nonprofit and exempt from income tax, and its assets upon dissolution
rnustrevertto a 501 ( c ) ( 3 ) charitable organization.
The center must have an active fund raising program to assist it in providing services to those

who do not have the financial resources to pay the fees.

The governing body of the institution must be selected by a charitable nonprofit organizirtion
or fraternal organization.

5. All of the center's revenues, less operating and capital expenses, must be applied to
providing uncompensated goods and services to the elderly and to the local community, or
applied to an endowment or reserve for that purpose.

The property tax exemption for these CCRCs is repealed for taxes imposed for taxable years

beginning on or after July 1, 2000. The proposed bill extends the sunset on the property tax

3.

4.
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exemption for CCRCs set out in G.S. rc5-278.6{to July I, 2001. This will give interested
parties additional time to reach a compromise on the tax status of the non-charitable CCRCs.

Technically, extending the properly tax sunset one year has no fiscal impact on local
governments. Prior to 1998, the non-charitable CCRCs were exempt from property tax. Since
July 1, 1998, non-charitable CCRCs have been exempt from property taxes under G.S. 105-
278.6A. Even with the impending sunset in 2000, local governments have not included CCRC
revenue in their budget availability for FY 2000-2001. However, if the sunset were to expire in
2000 and the non-charitable CCRCs became fully taxable, then county governments could assess

taxes on the property and receive an estimated $2.8 million in property tax revenues. (No figure
is available for city property taxes at this time.) There is no general fund impact of the proposal.
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Snonr Trrue: Modify Bill Lee Tax Credits.

Bnrer OveRvrrw: It amends the Bill Lee Act in three ways:

for creating a full-time job when it has 5 full-time employees
regardless of how many weeks those employees work during the
taxable year.
It corrects a provision in the tax credit for investing in machinery and

equipment that penalizes a taxpayer for replacing recently acquired
equipment wlth new equipment.
It clarifies that a taxpayer loses any remaining installments on tax
credits claimed under the Bill Lee Act if the taxpayer ceases to engage
in an eligible business.

FrscRl- IupRcr: Insignificant impact.

ErrrcrrvE DATE: This proposal is effective for taxable years beginning on or
after Janu"ry L,2000.

A copy ofthe proposed legislation, explanation, and fiscal note begin on the next page
61
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LEGISLATIVE PROPOSAI, 5
( ee-LYX-066c( z ) ( 3 .231 |

(TErS rS A DRAFT AND rS NOT READY FOR TNTRODUCTTON)

Short Title: Modify Bill Lee Tax Credits. ( PubIic )

Sponsors: Repfesentatives Allen; Gray, Hill, Jarre1l, Luebke,
Miller, Pope, Tucker.

Referred to:

I
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15
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A BILL TO BE ENTTTLED
AN ACT TO MODIFY THE TNCOME TAX CREDIT FOR JOB CREATTON, TO

MAKE A CORRECTION TO THE CREDTT FOR INVESTING IN MACHINERY

AND EQUTPMENT, AND TO CLARIFY THAT A TAXPAYER WHO CLAIMS A
TAX CREDIT UNDER THE WILLIAM S. LEE ACT LOSES ANY REMAINING
INSTALLMENTS IF THE TAXPAYER CEASES TO ENGAGE TN AN ELIGIBLE
BUSINESS.

The General Assembly of North Carolina enacts:
Section 1. G.S. 105-129.8(a) reads as rewritten:

"(a) Credit A taxpayer that meets the eligibility
requirements set out in G.S. 105-I29.4, has five or more
enpfeyees fef ae l full-
time emplovees, and hires an additional fu11-time employee
during that year to fifl a position located in this State is
allowed a credit for creating a new full-time job. The amount
of the credit for each new full-time job created is set out in
the table bel-ow and is based on the enterprj-se tier of the
area in which the position is located. rn addition, if the
position is located in a development zone, the amount of the
credit is increased by four thousand dollars ($4'000) per job.

Area Enterprise Tier Amount of Credit
Tier One $121500
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1 Tier Two 4,000
2 Tier Three 3,ooo
3 Tier Four 11000
4 Tier Five 500
5 A position is located in an area if more than fifty percent
6 (50?) of the employee's duties are'performed in the area. The
7 credit may not be taken in the taxable year in which the
8 additional employee is hired. Instead, the credit shall be
9 taken in equal installments over the four years following the

10 taxable year in which the additional employee was hired and
11 shall be conditioned on the continued employment by the
t2 taxpayer of the number of full-time employees the taxpayer had
13 upon hiring the employee that caused the Laxpayer to qualify
L4 for the credit.
15 If, in one of the four years in which the installment of a
16 cred.it accrues, the number of the taxpayer's full-time
L7 employees falls below the number of fuIl-tirne employees the
18 taxpayer had in the year in which the taxpayer qualified for
19 the credit, the credit expires and the taxpayer may not take
20 any remaining installment of the credit. The taxpayer maYi

2L however, take the portion of an installment that accrued in a
22 previous year and was carried forward to the extent permitted
23 under c.S. 105'I29.5.
24 Jobs transferred from one area in the State to another area
25 j-n the State shall not be considered new jobs for purposes of
26 this section. If, in one of the four years in which the
27 installment of a credit accrues, the position filled by the
28 employee is moved to an area in a higher- or lower-numbered
29 enterprise tierr or is moved from a development zone to an
30 area that is not a development zone, the remaining
31 installments of the credit shall be calcuLated as if the
32 position had been created initially in the area to which it
33 was moved. "
34 Section 2. G.S. 105-129.9 reads as rewritten:
35 "S 105-129.9. Credit for investing in machinery and
36 equipment.
37 (a) General Credit If a taxpayer that has purchased or
3B leased eligible machinery and equipment places them in service
39 in this State during the taxable year, the taxpayer is allowed
40 a credit equal to seven percent (72) of the excess of the
4I eligible investment amount over the applicable threshol-d.
42 l,lachinery and equipment are eligible if they are capitalized
43 by the taxpayer for tax purposes under the Code and not leased
44 to another party. In addition, in the case of a large
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1 investment, machinery and equipment that are not capitalized
2 by the taxpayer are eligible if the taxpayer leases them from
3 another party. The credit may not be taken for the taxable
4 year in which the machinery and equipment are placed in
5 service but shall be taken in equal installments over the
6 seven years following the taxable year in which they are
7 placed in service.
8 (a1) Technology Commercialization Credit rf a taxpayer
9 is eligibte for the credit allowed in this section with

LO respect to eligible machinery and equipment and qualifies for
Ll- one of the credits allowed in G.S. 105-129.9A with respect to
L2 the same machinery and equipment, the taxpayer may choose to
13 take one of those credits instead of the credit allowed in
14 this section. A taxpayer may take the credit allowed in this
15 section or one of the credits al-lowed in G. S. 105-I29 .9A
16 during a taxable year with respect to eligible machi-nery and
L7 equipment, but may not take more than one of these credits
LB with respect to the same machinery and equipment.
19 (b) Eligible Investment Amount The eligible investment
20 amount is the lesser of (i) the cost of the eligible machinery
2L and equipment and (ii) the amount by which the cost of all of
22 the taxpayer's eligible machinery and equipment that are in
23 service in this State on the last day of the taxable year
24 exceeds the cost of all of the taxpayer's eligible machinery
25 and equipment that were in service in this State on the last
26 day of the base year. The base year is that year, of the three
27 immediately preceding taxabl-e years, in which the taxpayer had
28 the most eligible machinery and equipment in service in this
29 State. A taxpayer that claims a credit under this section
30 must include with the application for certification required
31 under c.S. 105-129.6(a) specific documentation supporting the
32 taxpayer's calculation of the eligible investment amount under
33 this subsection.
34 (c) Threshold. The applicable threshold is the
35 appropriate amount set out in the following table based on the
36 enterprise tier of the area where the eligible machinery and
37 equipment are placed in service during the taxable year. If
38 the taxpayer places eligible machinery and equiprnent in
39 service in more than one area during the taxable year, the
40 threshold applies separately to the eligible machinery and
41 equipment placed in service in each area. If the taxpayer
42 places eligible machinery and equipment in service in an area
43 over the course of a two-year period, the applicable threshold
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1 for the second taxable year is reduced by the eligible
2 investment amount for the previous taxable year.
3 Area Enterprise Tier Threshold
4 Tier One S -0-
5 Tier Two 100'000
6 Tier Three 200'000
7 Tier Four 500,000
B Tier Five 1,000'000
9 (d) Expiration. If, in one of the seven years in which

10 the installment of a credit accrues, the machinery and
1-1 equipment with respect to whj-ch the credit was claimed are
L2 disposed af, taken out of servicer or moved out of State, the
L3 credit e>ipires and the taxpayer may not take any remaining
L4 installment of the e+eai+- credit for that machinerv and
15 eguipment unless the cost of that machinery and eguipment is
16 offset in the same taxable vear bv the taxpaver's new
L7 investment in etiqible machinerv and equipment placed in
18 service in the same enterprise tier, as provided in this
19 subsection. rf, durinq the taxable year the taxpaver distrosed
20 of the machinery and equipment for which instaLl-ments remainr
21 there has been a net reduction in the cost of all the
22 taxpaver's eliqible rnachinerv and eguipment that are in
23 service in the same enterprise tier as the machinery and
24 equipment that were disposed of, and the amount of this
25 reduction is greater than twenty percent (20?) of the cost of
26 the machinery and equipment that were disposed of, then the
27 taxpaver forfeits the remaining installments of the credit for
28 the machinerv and eguipment that were disposed of. If the
29 amount of the net reduction is egual to twenty percent (20%)
30 or less of the cost of the machinery and equipment that were
31 disposed of, or if there is no net reduction, then the
32 taxpayer does not forfeit the remaininq installments of the
33 expired credit. rn determininq the amount of anv net
34 reduction durinq the taxable vear, the cost of machinerv and
35 equipment the taxpayer placed in service durinq the taxable
36 year and for which the taxpayer claims a credit under Article
37 3g of this Chapter mav not be included in the cost of all the
38 taxpaver's eligible and machinerv that are in service. If in
39 a sinqle taxable year machinery and equipment with respect to
40 two or more credits in the same tier are disposed of' the net
41 reduction in the cost of all the taxpayer's eliqible machinerv
42 and eguipment that'are in service in the same tier is compared
43 to the total cost of all- the machinery and eguipment for which
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credits expired in order to determine whether the remaininq
installments of the credits are forfeited.

The expiration of a credit does
not prevent the taxpaver from takinq the portion of an
installment that accrued in a previous year and was carried
forward to the extent permitted under G.S. l-05-L29.5.

If, in one of the seven years in which the installment of a
credit accrues, the machinery and equipment with respect to
which the credit was claimed are moved to an area in a higher-
numbered enterprise tierr or are moved from a development zone
t.o an area that is not a development zone, the remaining
installments of the credit are al-lowed only to the extent they
would have been allowed if the machinery and equipment had
been placed in service initially in the area to which they
v/ere moved.

(e) Planned Expansion. -- A taxpayer that signs a letter of
commitment with the Department of Commerce to place specific
eligible machinery and equipment in service in an area within
two years after the date the letter is signed mdy, in the year
the eligible machinery and equipment are placed in service in
that area, calculate the credit for which the taxpayer
quatifies based on the area's enterprise tier and development
zone designation for the year the letter was signed. AIt other
conditions apply to the credit, but if the area has been
redesignated to a higher-numbered enterprise tier or has lost
its development zone designation after the year the letter of
commitment was signed, the credit is allowed based on the
area's enterprise tier and development zone designation for
the year the letter was signed. If the taxpayer does not place
part or all of the specified eligible machinery and equipment
j-n service within the two-year period, the taxpayer does not
qualify for the benefit of this subsection with respect to the
machinery and equipment not placed in service within the two-
year period. However, if the taxpayer qualifies for a credit
in the year the eligible machinery and equipment are placed in
service, the taxpayer may take the credit for that year as if
no letter of commitment had been signed pursuant to this
subsection.

Section 3. c.S. 105-129.4 is amended by adding a new
subsection to read:

" (a2l Expiration. Tf, during the period that
installments of a credit under this Article accrue, the
taxpaver is no l-onger enqaqed in one of the tvpes of business
described in subsection (a) of this section, the credit
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expires and the taxpayer mav not take anv remaininq
installments of the credit. The taxpaver mav, however, take
the portion of an installment that accrued in a previous vear
and was carried forward to the extent permitted under G.S.
105-129.5.',

Section 4. This act is effective for taxable years
beginning on or after January I, 2000.
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LEGISLATTVE PROPOSAL 5

Modify Bill Lee Tax Credits

BILLANALYSN

Committee: Revenuelaws
Date: May 8,2000
Version: 99-LYX-066C

Sponsor:
Analysis by:

Rep. Allen
Y. Canaan Huie and
Martha H. Harris
Staff Attorney

SLIMMARY Legislative Proposal 5 amends the BLII Lee Act in three ways, effective for
taxable years beginning on or after/anuary 1.,2000:

1. It modifies the jobs tax credit to allow a taxpayer to claim a tax uedit for creating a
full-time job when it has 5 full-time employees regardless of how many weeks those
employees work during the taxable year.

2. It corrects a prouision in the tax credit for investing in machinery and equipment that
penalizes a taxpayer for replacing recently acquired equipment with new equipment

3. It clarifies that a taxpayer loses any remaining installments on tax credits claimed
under the BiII Lee Act if the taxpayer ceases to engage in an eligible business.

A]VALYSIS:

Tobs Tax Credit Change. The Department of Commerce asked the Revenue Laws Study
Comrnission to make this change to eliminate a restriction that has the unintended
consequence of preventing a taxpayer from taking a tax credit for jobs created under
certain circumstances. Under current law, a taxpayer that meets the eligibility
requirements of the Bill Lee Act, has five or more employees for at least 40 weeks of the
taxable yeatt and hires an additional full-time employee to fill a full-time position located
in this State may claim a tax credit for creating a new full-time position. The size of the tax
credit depends on the location of the new full-time position. The credit for'any specific
full-time position may be claimed only once and must be taken in installments over four
years.

The 4O-week requirement has the unintended effect of denying this credit to certain
taxpayers. Under current law, an employer would not be eligible for this credit if it were
to begin operations with more than 5 employees 13 weeks or more into the taxable year.
Flowever, a taxpayer may get around this 40-week requirement by signurg a letter of
commitment with the Department of Commerce to create at least 20 new fulI-time jobs in a

specific area within a two-year period. This credit has the sarne attributes as the one
described above. This credit is available in the taxable year after at least 20 employees are
hired.
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Section 1 of Legislative Proposal 5 would eliminate the 40-week requirement. The
requirement does not serve any apparent purpose. It is believed that the fiscal impact of
this change would be minimal since most taxpayers would be able to get around the
requirement by signing a letter of commifment. The taxpayers that do not qualify for a
letter of commitment and thus would benefit from this change are those who would begin
operations with between 5 and 20 employees mo e than L2 weeks into the taxable year.

For illustration, imagine Company X that meets the general eligibility requirements of the
Bill Lee Act, has a taxable year that is the calendar year, begins operations in North
Carolina in May, and begins operations by hiring 15 new full-time employees. Under
current law, Company X would not be eligible for the jobs creation tax credit because it
did not have at least 5 employees for at least 40 weeks in the taxable year. Additionally,
since Company X did not sign a letter of commitment with the Department of Commerce
to hire at least 20 employees, Company X could not get around the 40-week requirement.
Neither would Company X be eligible for the tax credit in the following year, since no new
positions were created in that year. Under the proposed legislation, Company X would be

eligible for the jobs oeation tax credit on 10 of the 15 new full-time positions.

Corect Investment Tax Credit. Section 2 oI Leg;slative Proposal 5 would correct a

"reverse loophole" in the Bill Lee Act credit for investing in machinery and equipment.
Under current law, if a taxpayer earns a credit for investing in machinery and then, within
the seven-year period that installments of the credit are allowed, replaces the machinery
with newly acquired machiner;r, the taxpayer not only loses the remaining installments
earned on the original machinery but also gets no credit for investing in the replacement
machinery except to the extent its value exceeds the value of the original machinery.
Section 2 of this bill corrects this reverse loophole by providing that the remaining
installments of the credit for the original machinery may be taken if the value of newly
acquired machinery in the same enterprise tier offsets at least 80% of the value of the
original machinery taken out of service. As under current law, a new credit is allowed to
the extent the remaining value of the newly acquired machinery creates a net investment
increase in excess of the applicable investnent threshold. As under current law, there is
no penalty if the taxpayer replaces the machinery after the end of the seven-year
installment period.

The credit for investment in machinery and equipment applies to properfy placed in
service in this State and capitalizedby the taxpayer for tax purposes under the Code.1 The
credit is 7% of the cost of the taxpayer's net new investment that exceeds the county's
threshold amount. The threshold amount varies depending on the county's enterprise tier,
as indicated in the following table:

Enterprise Tier
Tier One

Threshold
-0-

t If the investment is $150 million or more, the machinery need not be capitalized if it is leased from another pmty.
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Tier Two
100,000
Tier Three
200,000
Tier Four
500,000
Tier Five
1,000,000

The credit is allowed only for net new investment because it is intended to reward activity
that provides a net benefit to the State. If a taxpayer replaces existing machinery or closes
a plant in one county and opens one in a different county, there is no credit.

The credit must be taken in seven equal installments, beginning the year after the
equipment is placed in service. If the equipment is taken out of service within the
seven-year period, the taxpayer forfeits any remaining installments. The purpose of this
forfeiture provision is to prevent the situation in which a taxpayer invests in equipmenf
takes the entire credit, and then closes or moves out of State within a few years. The
taxpayer must keep the equipment in service in this State for seven years to get the full
benefit of the credit.

The effect of these two requirements, (1) net new investment and (2) forfeiture for
machinery taken out of service, is that a taxpayer who takes machinery out of service and
replaces it with other equipment of similar value could be doubly penalized. If the
taxpayer were still taking installments of the credit for investing in the original machinery,
those remaining installments would be lost. In additiory because there was no net new
investment to the extent the cost of the original machinery was netted against the cost of
the replacement machinery, the taxpayer received no credit for investing in the new
machinery (except to the extent its cost exceeded the cost of the original machinery).

Under Section 2 of this bill, a taxpayer in this situation would not lose the remaining
installments of credit for the original machinery. If the original machinery is taken out of
service, but the reduction in the taxpayer's total net invesfment in the same tier is offset
because the taxpayer has invested in new machinery in the same enterprise tier during the
same taxable year, the remaining installments may still be taken if the invesfment in new
machinery offsets at least 80% of the cost of the original machinery taken out of service. As
under current law, if the taxpayer's entire net investment increases, the taxpayer is also
allowed new credit to the extent of the net increase.

Eli&ible Business Restriction. Section 3 of Legislative Proposal 5 clarifies that if a taxpayer
that claims a BilI Lee Act credit ceases to engage in the type of business required to qualify
for that credit, the taxpayer loses any remaining installments of the credit (but does not
lose accrued carryforwards). The Bill Lee Act was enacted in 1996. It provides tax credits
against income tax, franchise tax, and insurance premiums for eligible businesses that are

new, or that expand. Only the following businesses are eligible for tax credits under the
Biil Lee Act:
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L. Air courier services.
2. Central administrative office that creates at least 40 new jobs.

3. Customer service center located in an enterprise tier one or two area
4. Data processing.
5. Electronic mail order house that creates at least 250 new jobs and is located in an

enterprise tier one or two area.

6. Manufacturing.
7. Warehousing.
8. Wholesale trade



Frs car, ANar.ysrs Mnryrorurvnunn

DATE: April 19,2000

TO: Revenue Laws Studv Committee

FROM: Dave Crotts
Fiscal Research Division

RE: Legislative Proposal 5

Modifr Bill Lee Tax Credits (99-LYX-066C)

FISCAL IMPACT

Yes (x) No ( ) No Estimate Available ( )

GENERAL FUND REVENUES: The jobs credit change will lead to an insignificant loss of revenue.

There is no data to evaluate the ITC change but the loss should be relatively small.

PRINCIPAI DEPARTMENTS AFFECTED: Department of Commerce and Department of Revenue.
The enactment of the bill will not affect the budget requirements of either department.

EFF'ECTIVE DATE: Tax y"urc b"ginoing on or after January 1,2000

PROPOSAL SUMMARY: Jobs Tax Credit Change. Under the state jobs tax credit, a
taxpayer must have 5 or more employees for at least 40 weeks per year to qualify for the credit.
The proposal eliminates the 40-week requirement. Investmenf Tax Credit Correction. Under
the Bill Lee Act, a targeted investment tax credit for investing in machinery and equipment can
be taken over a 7-year period. If the taxpayer replaces the machinery or equipment with newly
acquired property during the installment period, the remaining credit installments are eliminated
and no credit is allowed on the new items except to the extent that its value exceeds the value of
the original machinery. The proposal provides that the remaining installments of the investment
tax credit may be taken if the value of the newly acquired machinery and equipment offsets at
least 80o/o of the value of the items taken out of service.

ASSUMPTIONS AND METHODOLOGY: Jobs Tax Credit Change. Discussions with the
Department of Commerce and Department of Revenue involved with administering the credit
indicated that in the past most of the taxpayers affected by the 40-week requirement have been

able to qualify through the "letter of commitment" language under G.S. 105-129.8(d). This
requirement involves a commitment for "at least twenty new full-time jobs".
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Snonr Trru: Pension Tax Withholding.

Bnrrr Ovenvrew: It would require withholding of State income taxes on
an eligible rollover distribution and prohibit a taxpayer from an electing out of
this withholding on the eligible rollover distribution.

Frscru lupncr: No fiscal impact.

Errrcrrve Dnrr: This proposal becomes effective January 1, 2001.

A copy of the proposed legislation, explanation, and fisal note begin on the nert page
t3
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TEGISTATTVE PROPOSAL 6
(99-Lvxz-063(3.17) )

(THIS rS A DRAFT AND IS NOT READY FOR TNTRODUCTION)

Short Title: Pension Tax Withholding. ( Public )

Sponsors: Senators Kerr; HoY1e.

Referred to:

]. A BILL TO BE ENTITLED
2 AN ACT TO PROVIDE FOR WITHHOLDING OF NORTH CAROLINA INCOME

3 TAXES FROM CERTAIN PENSTONS.
4 The General Assembly of North Carol-ina enacts:
5 Section 1. G.S.105-163.1(1Lb) reads as rewritten:
6 "(11-b) (Effective January L, 2OOL) Pension
7 Payment A Periodic Payment or a

8 nonperiodic distribution M
9 etrigible reltever distsributsienr as those

10 tefms are defined in section 3405 0f the
Ll Code. "
1.2 Section 2. G.S. 105-l-63.2A(d) reads as rewritten:
13 "(d) Election of No Withhol-ding. The recipient mav not
14 elect not to have taxes withheld under this section from an
15 eliqible rollover distribution. The recipient may elect not
16 to have taxes withheld under this s€€ti€e- section from a

I7 pension pavment that is not an eliqible rollover distribution,
18 The election must be in the form required by the Secretary. In
19 the case of periodic payments, the election remains in effect
20 until revoked by the recipient. In the case of a nonperiodic
2L distribution, the el-ection applies on a distribution-by-
22 distribution basis unless it meets conditions prescribed by
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1 the Secretary for it to apply to subsequent nonperi-odic
2 distributions by the pension payer.
3 A pension payer must notify each recipient of the right to
4 etect not to have taxes withheld under this section. The
5 notice must comply with the requirements of section 3405 of
6 the Code and any additional requirements prescribed by the
7 Secretary.
I A recipient's election not to have taxes withheld under this
9 section is void if the recipient fails to furnish the

l-0 recipient's tax identification number to the pension payerr or
11 the Secretary has notified the pensi-on payer that the tax
L2 identification number furnished by the recipient is
13 incorrect. "
14 Section 3. This act becomes effective January L,
15 2001.
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LEGISLATIVE PROPOSAL 6:

Pension Tax Withholding

Comrnittee: Revenue Laws
Date: May 8,2000
Version: 99-LYXZ-063

Sponsor:
Analysis by:

Sen. Dalton
Y. Canaan Huie
Staff Attorney

SLT IMARY 77is biII would require withholding of State income taxes on an eligible rollover
disfribution and prohibit a taxpayer from electing out of this withholding on the eligible
rollover distribution. Ihis biII would become effective/anuaty L,2001.

ANALYSIS: Under federal law, withholding is required on pensions, annuities, and certain
deferred income, including IRAs. Flowever, unless the payment is an eligible rollover
distributiod, a taxpayer may elect not to have tax withheld on a payment.

In1999, the General Assembly passed Flouse BLLI1/66 (5.L.1999-41,4) to piggyback this aspect of
federal law as it applies to pension payments other than eligible rollover distributions. S.L.

1999-41,4required a pension payer already required to withhold federal income tax on a pension
payment to a resident of North Carolina also to withhold State income tax unless that payment
is an eligible rollover distribution. As under federal law, a recipient of a pension payment that
is not an eligible rollover distribution may elect not to have tax withheld from the pension
payment. Unlike federal law, S.L. 1999-41,4 does not require that tax be withheld from an
eligible rollover distribution.

This bill would require that North Carolina tax be withheld on eligible rollover disfributions.
Additionally, under this bill a taxpayer would not have the option of electing not to have tax
withheld on an eligible rollover distribution. The effect of this would be to conform North
Carolina law to federal law in this regard

Pension payers requested this bill. They contend that current computer software will not allow
for withholding of State taxes in a manner different from withholding of federal taxes.

I For practical purposes, an eligible rollover distribution is a distribution from a pension plan before retirement that is

includable in gross income and that is not a payment required under federal law (such as a death benefit). The paynent must

be eligible for rollover into another 401G) or IRA. Generally, an eligible rollover distribution occurs when an individual
changes jobs.





Frsc,q.L AxLr,ysrs MnnnoRANDUM

DATE: April 10,2000

TO: Revenue Laws Studv Committee

FROM: Richard Bostic
Fiscal Research Division

R.E: Legislative Proposal 6
Pension Tax Withholding

FISCAL IMPACT

Yes ( ) No (D No Estimate Available ( )

FY2000-01 FY2001-02 FY2002-03 FY2003-04 FY2004-05

R,EVENUES
GENERAL FUND see Assumptions and Methodology

EXPENDITURES
GENERAL FUND No Fiscal Impact

PRINCIPAL DEPARTMENT(S) &
PROGRAM(S) AFFECTED: Department of Revenue

EFFECTM DATE: This actbecomes effective January 1,2001.

BILL SUMMARY: The bill requires withholding of state income taxes on an eligible rollover
distribution and prohibits a taxpayer from electing out of withholding on the distribution. This
bill will conform state law to federal law in regards to income tax withholding on distributions
from pension plans that are eligible for rollover from one 401(k) or IRA into another.

BACKGROUND: The 1999 General Assembly approved HB 1466 (S.L. 1999-474) to provide

that apension payer required to withhold federal taxes on a pension payment to a North Carolina
resident must withhold state taxes on a pension payment, annuity, or deferred compensation

unless the recipient elects not to withhold. When analyzingthe HB 1466,the Fiscal Research

Division of the General Assembly found that the Internal Revenue Service (IRS) did not track
the number of taxpayers that had federal income tax withheld from their pension payment,

annuity, or deferred compensation. When a company submits withheld income taxes, it does not
separately account for current and former employees. Similarly, the North Carolina Department
of Revenue has no data on the number of taxpayers that had chosen voluntary withholding of
their pension payment, annuity, or deferred compensation.

ASSUMPTIONS AND METHODOLOGY: While no data is available from the IRS or the

Deparfment of Revenue on withholding on eligible rollover distributions, the General Fund



should not receive a windfall from this tax amenclment. First, these IRA or 401(K) distributions
normally occur when individuals change jobs. If the individuais roll their pension diskibutions
into another IRA or 401(K) within 60 days, then their withholding is refunded. Second, those

not intending to rollover the funds into a new IRA or 401(K) may have already included the tax
into their quarteriy estimated payments. The state might gain a small amount of interest on funds

that are withheld monthly instead of submitted quarterly in estimated payments. Unfortunately,
the extent of this gain cannot be quantified.
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Snonr Trrl.e: Propefi Tax Commission Training.

Bnrer OveRvrrw: It allows members of the Propety Tax Commission to
receive travel, subsistence, and salary while being trained.

Frscm lMpacr: No General Fund impact because the administrative costs of
the Properlry Tax Commission are deducted from the local sales tax. The
expenditures under the proposal are expected to be $3,800 annually.

ErrrcrrvE DATE: This proposal becomes effective July 1, 2000.

A copy of the proposed legislation, explanation, and fiscal note begin on the next Page
t9
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GENERAT ASSEI.{BLY OF NORTE CAROLINA

sEssroN 1999

LEGISTATIVE PROPOSAL 7
(99-LC-280 ( 3 .28 ) (z l',t

(THrS rS A DRAFT AIiID rS NOT READY FOR TNTRODUCTION)

Short Tit1e: Property Tax Commission Training. ( Publ ic )

Sponsors: Senators Hartsell; Dalton, Hoyle, and Kerr'

Referred to:

1 A BILL TO BE ENTITLED
2 AN ACT TO PROVIDE FOR TRATNING OF MEMBERS OF THE PROPERTY TAX

3 COMMISSION.
4 The General Assembly of North Carolina enacts:
5 Section 1. G.S. IO'-2BB(d) reads as rewritten:
6 " (d) Expenses The members of the Property Tax Commission
7 shall receive travel and subsistence expenses in accordance with
8 c.S. 138-5 and a salary of two hundred dollars ($200.00) a day
9 when hearing ea.ses- or decidinq cases and when attendinq trainina

l0 or continuinq education classes on propertv taxes or iudicial
tt ptocednte. The Secretary of Revenue shall suppLy all the
L2 clerical and other services required by the Commission- AII
13 expenses of the Commission and the Department of Revenue in
L4 performing the duties enumerated in this Article shall be paid as

15 provided in G.S. 105-501."
16 Section 2. This act becomes effective July 1,, 2000.
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BILLANALYSIS

LEGISLATIVE PROPOSAL 7:

Property Tax Commission Expenses

Committee: Revenue Laws.
Date: April 27,2000
Version: 99-LC-280

Sponsor:
Analysis by:

Sen. Hartsell
Martha H. Harris
Staff Attorney

S|IMMARY: AIIows members of the Property Tax Commission to receive tavel,
subsistence, and salaty while being trained, effective/uly 1,2000.

The Property Tax Commission is the five-member State board of. equalization and review that
hears and decides taxpayers' adminisfrative appeals from decisions concerning the listing,
appraisal, or assessment of property made by county boards of equalization and review and

board.s o{ county commissioners. The Property Tax Commission consists of five members,

three of whom are appointed by the Governor, one of whom is appointed by the General

Assembly upon the recommendation of the Speaker of the House of Representatives, and one

of whom is appointed by the General Assembly upon the recommendation of the President

Pro Tempore of the Senate. The members serye staggered,Iour-yeat terms.

Under current law, the members of the Properfy Tax Commission receive travel and

subsistence expenses in accordance with G.S. L38-51 and a salary of two hundred dollars

($200.00) a day when hearing cases. The Department of Revenue requested this proposal to
allow members to receive the same amounts for attending educational classes that would
increase their knowtedge of ad val6rem taxation. It is anticipated that some or all members

of the Commission may choose to attend the Institute of Government's course on

"Fundamentals of Listing and Assessing" and the International Association of Assessing

Officials' course on the "Cost Approach to Value." The bilt also clarifies that members of the

Commission receive salary and reimbursement while deciding, as well as hearing/ cases.

The expenses of the Property Tax Commission do not come from the General Fund but are

paid by local governments. The Department of Revenue collects local sales taxes on behalf of

iocal governments and distributes the proceeds quarterly. In making these distributions, the

Department is required under G.S. 105-501 to deduct the State's costs relating to local

property tax administration, the Property Tax Commission, the Institute of Government's

property tax training Program, and the Local Government Comrnission.

I G.S. t3g-S provid.es for subsistence expenses of $81.00 a day in-state and $93.00 a day out-of-state, and for
mileage reimbursement or reimbursement for acfual airfare.





Frsc,q.L ANalysrs Mnn IoRANurM

DATE: April 14,2000

TO: Revenue Laws Study Committ'ee

FROM: Michele T. Nelson

RE:

Fiscal Research Divrsron

Property Tax Commission Training (Legislative Proposal 7)

FISCAL IMPACT

Yes (X ) No ( ) No Estimate Available ( )

FY 1998-99 FY 1999-00 FY2000-01 FY2001-02 FY2002-03

REVENUES $3,800* $3,800* $3,800* $3,800* $3,800*

EXPENDITURES $3,800 $3,800 $3,800 $3,800 $3,800

POSITIONS:

PRINCIPAL DEPARTMENT(S) &
PROGRAM(S) AFFECTED: Department of Revenue

EFFECTIVE DATE: July 1,2000

* The Department of Revenue collects local sales tax in behalf of local governments and distributes the

proceeds, which include the State's administrative cost for the Property Tax Commission per G.S. 105-

501. There is no cost to the General Fund.

BILL SUMMARY: G.S. 105-288(d) is amended to allow the 5 members of the Property Tax

Commission to be reimbursed when attending training or continuing education classes on
property taxes or judicial procedure.
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ASSUMPTIONS AND METIIODOLOGY:
In accordance with G.S. 138-5 members of the Properfy Tax Commission receive an allowance
for travel and subsistence expenses and a salary of $200.00 per day when hearing cases. This
legislation would 1) extend this allowance to members when attending training seminars that
would increase their knowledge of Ad Valorem taxation, and2) pay members the daily rate plus

expenses for accommodations, mileage, meals, etc. At this time, two basic seminars are

considered appropriate for commission members to attend: the IOG course on the "Fundamentals

of Listing and Assessing" and the IAAO (International Association of Assessing Officials)
session on the "Cost Approach to Value". It is anticipated that annually members will attend 7

days of training. The estimate of the maximum cost is approximately $ 1 | ,37 5: $325 per day , 7

days of seminars, and 5-commission members attending. Because not all the members are new,

nor will they all decide to attend the sessions in the same year, a more realistic figure would be

about Il3 of that amount or about $3,800 annually. Funding to support this additional cost will
come from the proceeds of the local sales tax collections, which the Department of Revenue is

required to deduct per G.S. 105-501.

TECHNICAL CONSIDERATIONS :

83



Snonr Trrle: Revenue Laws Technical Changes.

Bnrrr OvrRvtrw: It makes numerous technical and clarifying changes
to the revenue laws and related statutes.

Frscru luplcr: No impact.

Errecrrve Derr: Except as othennrise provided for specific sections, the
proposal is effective when it becomes law.

A copy of the proposed legislation, explanation, and fiscal note begin on the nert page
84





GENERAL ASSEMBLY OF NORTH CAROLINA

SESSTON 1999

LEGISI,ATIVE PROPOSAL 8
( e9-LCx-2s7D ( 1. 1 | (zl I

(THrS rS A DRAFT AND rS NOT READY FOR TNTRODUCTTON)

Short Title: Revenue Laws Technical Changes- ( PubIic )

Sponsors: Representatives Hill; Allen, Gray, Jarrell, Luebke'
Miller, Pope, Tucker.

Referred to:

1 A BTLL TO BE ENTTTLED
2 AN ACT TO MAKE TECHNICAL AND CONFORI,IING CHANGES TO THE REVENUE

3 LAWS AND RELATED STATUTES.
4 The General Assembly of North Carolina enacts:
5 Section 1. Section 33 of S.L. 1999-360 reads as
6 rewritten:
'7 nsection 33. Affordable Housing Credit Part Iff of this
B act is effective for taxable years beginning on or after
9 January L't @!es 2000. Sections 10 throuqh 15 ot

1-0 part III apply to buildings to which federal credits are
11 allocated on or afLer January L, 2000."
L2 Section 2.(a) Section 10.2(3) of chapter 13 of the
13 Session Laws of the 1996 Second Extra Session, as amended by
L4 Section 1 of S.L. 1999-360' reads as rewritten:
15 "(3) Quality jobs and business expansion tax credits.
16 Sections 3.5,3.6, and 3.8 through 3-10 of
L7 Part III of this act become effective August 1',
18 1996. G.S. 105-I2g.I1't as enacted by Part III
19 of this act, becomes effect.ive for taxable years
20 beginning on or after January Lt L997, and
2L applies to training expenditures made on or
22 after July It 1997. The remainder of Part ffl

DS
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of this act is effective for taxable years
beginning on or after January L, 1996, and
applies to jobs created on or after August L,
L996, and property placed in service on or after
August 1, 1996. Article 3A of Chapter 105 of
the General Statutes is repealed @

105-129,6 en er aftser January 1' 2006. G.S'
105-129. 15 is re i,n€€€-
preperEy pl ace

as Provided in that
Article. Articl-e 38 of Chapter 105 of the
General Statutes is repealed effeetsive f,er

as Provided in that
Article._ "

section 2.(b) section 4 of s.L. L997-277, as amended
by section 18.1 of s.L. 1999-360, is recodified as G. s.
L0s-L29.2A(b), (c), and (d).

Section 2.(c) G.S. 105-L29-2At as enacted by this
act, reads as rewritten:
"S 105-129-2A. Sunseti studies.

a) Sunset is reoealed effective for
under G.S. 105-129.6 onaool-ications f or credits f iled

after January 1, 2006."
(b) Equitv Studv. --

or

The Department of Commerce shall study
incentives provided in Mthe effect of the tax

this
Article on tax equity.
following:

This study shall include the

(1) Reexamining the formula in G-S.105-129.3(b)
used to define enterprise tiers, to include
consideration of alternative measures for more
equitable treatment of counties in similar
economic circumstances .

Considering whether the assignment of tiers and
the applicable thresholds are equitable for
smaller counties, for example those under 50r000
in population.
Compiling any available data on whether
expanding North Carolina businesses receive
fewer benefits than out-of-State businesses that
locate to North Carolina.

(21
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(c) Impact Study. -- The Department of Commerce shall study
the effectiveness of the tax incentj-ves provided in +he
William S. Lee- gualitsy Jebs and Business Expansien J\€tst

this Article. This study shall include:
( 1 ) Study of the distribution of tax incentives

across new and expanding industries.
(2) Examination of data on economic recruitment for

the period L994 through 2000 by county, by
industry type, by size of investment, and by
number of jobs, and other relevant information
to determj-ne the pattern of business locations
and expansions before and after the enactment of
the William S. Lee Act incentives.

( 3 ) Measuring the direct costs and benef,its of the
tax incentives.

(4) Cornpiling available information on the current
use of incentives by other states and whether
that use is increasing or declining-

(d) Report. -- The Department of Commerce shaLl report tbe
results of these studies and its reconmendations to the 2001
General Assembly by April 1t 2001."

Section 2.(d) Article 38 of Chapter L05 of the
General Statutes is amended by adding a new section to read:
"S 105-129.15A. Sunset.

G.S. 105-129.1-6 is repeal-ed ef fective for business propertv
placed in service on or after Januarv 11 2002. The remainder
of this Article is repealed effective Januarv 1, 2006. The

repeal of G.S. 105-129.16A applies to renewable enerqv
property placed in service on or after Januarv 1, 2006. The
repeal of G. S. 105-129 . 168 applies to buildinqs to which
federal creditS are allocated on or after January 'J-t 2q06."

Section 3.(a) G.S. 105-129.1'7(bl reads as rewritten:
" ( b ) cap. A--+€'tal The credits allowed in this Article

may not exceed fifty percent (50?) of the tax against which
they are claimed for the taxable year, reduced by the sum of
all- other credits al-lowed against that tax, except tax
payments made by or on behalf of the taxpayer. This l-irnitation
applies to the clrmulative amount of credit, including
carryforwards, claimed by the taxpayer under this Article
agaj-nst each tax for the taxable year. Any unused portion of
the credits may be carried forward for the succeeding five
years. "

Section 3. (b)

99-LCX-257D

G.S. 105-129.18 reads as rewritten:
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1 "S 105-129.18. Substantiation.
2 To claim a e.reCitss credit allowed by this Article, the
3 taxpayer must provide any information required by the
4 Secretary of Revenue. Every taxpayer claiming a credit under
5 this Article must maintain and make available for inspection
6 by the Secretary of Revenue any records the Secretary
7 considers necessary to determine and verify the amount of the
B credit to which the taxpayer is entitled. The burden of
9 proving eligibility for a credit and the amount of the credit

10 rests upon the taxpayer, and no credit may be allowed to a

11 taxpayer that fails to maintain adequate records or to make

12 them available for inspection. "
13 Section 3.(c) G.S. 105-L29.L9 reads as rewritten:
14 "S 105-129.19. Reports.
l-5 The Department of Revenue shall report to the Legislative
l-6 Research Commission and to the Fiscal Research oivision of the
L7 General Assembly by May l- of each year the follOwing
18 information for the l2-month period ending the preceding April
19 1:
20 ( 1 ) The number of taxpayers that claimed the credits
2I allowed in this Article.
22 (2) The cost of business property and renewable
23 energy property with respect to which r)i*+j*es.s
24 prep€E+y credits $/ere claimed.
25 (2al The location of each qualified North Carolina
26 low-income building with respect to which a

27 low-income housing credit was claimed.
28 (3) The total cost to the General Fund of the
29 credits claimed. "
30 section 4. The catchline of G.s. 105-40 reads as
31 rewritten:
32 "S 105-40. Anrusements Certain exhibitions, performances'
33 and entertainments exempt from }ieense tax."
34 Section 5. Effective July L, 200A, G-S. 105-88(e)
35 reads as rewritten:
36 "(e) Counties, cities, and towns may levy a license tax on
37 the business taxed under this seeEien neL in exeess ef
l8 section. Except as provided in G.S. 160A-211 and G.S. 153A-
39 l-52, the tax may not exceed one hundred dol-lars ($l-00-00)-"
40 Section 6. G.S. 105-IL3.82 reads as rewritten:
4L "S 105-113.82. Distribution of part of beer and wine taxes.
42 (a) Amount, I'{ethod. The Secretary shall distribute
43 annually the following percentages of the net amount of excise
44 taxes collected on the sale of malt beverages and wine during
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the preceding L2-month period ending March 31. less the amount
of the net proceeds credited to the Department of Agriculture
and Consumer Services under G.S. 105-l-13.81A' to the counties
and cities in which the retail sale of these beverages is
a+tbe+i*eet+ authorized in the entire countv or citv:

(1) Of the tax on malt beverages levied under G.S.
105-113.80(a), twenty-three and three-fourths
percent (23 3/A%) i

(21 Of the tax on unfortified wine Levied under G.S.
105-113.80 (b) , sixty-two percent (62>"1i and

(3) Of the tax on fortified wine levied under G.S.
105-Ll-3.80(b), twenty-two percent (2221 -

ff malt beverages, unfortified wine t ot fortified wine may

be licensed to be sold at retail in both a county and a city
located in the county, both the county and city shall receive
a portion of the amount distributed, that portion to be
determined on the basis of populati.on. If one of these
beverages may be licensed to be sold at retail in a city
located in a county in which the sale of the beverage is
otherwise prohibited, only the city shall receive a portion of
the amount distributed, that portion to be determj-ned on the
basis of population. The amounts distributed under
subdivisions (1), (2), and (3) sha]l be computed separately.

(b) R€duetsien" in Jlrneurrts DistsEibutsed. -- Where tshe sale ef
mele beveregesr u ins-is

area ef, tshe eitsy er eeunty, unless tshe defined area is a eity'
i€+*i+

the ameunts tha€ weuld eEherwise be distsributsed tse tshe Geuntsf
under subseeEierF (

aEe-
(c) Exception. Notwithstandinq subsection (a) ' in a

county in which ABC stores have been established by petition,
the revenue shall be distributed as though the entire county
had approved the retail sale of a beverage whose retail sale
is authorized in part of the county.

(d) Time ?he revenue shall be distributed to cities and
counties within 60 days after March 31 of each year.

(e) Population Estimates To determine the population of
a city or county for purposes of the distribution required by

sale ef tshe beverage is autherieedz the ameunts tshaL weuld
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this section, the Secretary shall use the most recent annual
estimate of population certified by the State Planning
Officer

(f) City Defined As used in this section, the term
"city" means a city as defined in G.S. 153A-1(L) or an urban
service district defined by the governing body of a
consolidated city-county.

(g) Use of Funds Funds distributed to a county or city
under this section may be used for any public purpose.

(h) Disqualification. No municipality may receive any
funds under this section if it was incorporated with an
effective date of on or after January L, 2000, and is
disqualified from receiving funds under G.S. 136-4I.2. No

municipality may receive any funds under this section,
incorporated with an effective date on or after January L,
2000, unless a majority of the mileage of its streets are open
to the public. The previous sentence becomes effective with
respect to distribution of funds on or after JuIy L' 1999.''

Section 7. G.S. 105-116(d) reads as rewritten:
" (d) Distribution Part of the taxes imposed by this

section on etectric power
ana regrenal natur companies is distributed to
cities under G.S. 105-11-6.1."

Section 8. G. S. 105-119 and G. S. 105-120.1 are
repealed.

Section 9. G. S. 105-114 reads as rewri-tten:
"S 105-114. Nature of taxes; definitions.

(a) Nature of Taxes The taxes levied in this Article
upon persons and partnerships are for the privilege of
engaging in business or doing the act named.

(a1) Scope. -- The taxes levied in this Article upon
corporations are privilege or excise taxes levied upon:

(1) Corporations organized under the laws of this
State for the existence of the corporate rights
and privileges granted by their charters, and
the enjoyment, under the protection of the laws
of this State, of the powers, rights, privileges
and immunities derived from the State by the
form of such existence; and

(21 Corporations not organized under the laws of
this State for doing business in this State and
for the benefit and protection which these
corporations receive from the government and
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laws of this State in doing business in this
State.

+:L

(a2) Condition for Doinq Business. -- If the corporation is
organized under the l-aws of this State, the payment of the
taxes l-evied by this Article sb"+If-lae is a condition precedent
to the right to continue in the corporate form of
€a:ge#i# If the corporation is not organized under
the laws of this State, payment of these taxes s&alt--lae' is a

condition precedent to the right to continue to engage in
doing business in this State.

(a3) Tax Year. -- The taxes l-evied in this Article are for
the fiscal year of the State in which the taxes become d$€+
due, except that the taxes levied in G.S. I05-L22 are for the
income year of the corporation in which the taxes become due.

c--s-f€s=r2+
(a4) No Double Taxation. -- G.S. 105-122 does not apply to

stsreets €ra+sPertsabier systsems taxed unde+:-C ' S. 105-120 ' I er
holding companies taxed under G.S. 105-I20.2. G.S. I05-L22
applies to a corporation taxed under another section of this
Article only to the extent the taxes levied on the corporation
in G.S. JO5-L22 exceed the taxes levied on the corporation in
other sections of this Articl-e.

(b) Definitions. The following definitions apply in this
Arti-cl-e:

( 1) City Defined in G.S. L05-228-90-
(la) Code Defined in G.S. 105-228.90-
(21 Corporation. -: A domestic corporation, a

foreign corporation, an electric membership
corporation organized under Chapter LI7 of the
General Statutes or doing business in this
State r ot an association that is organized for
pecuniary gain, has capital stock represented by
shares, whether with or without par value, and
has privileges not possessed by individuals or
partnerships. The term includes a mutual or
capital stock savings and l-oan association or
building and loan association chartered under
the laws of any state or of the United States-
The term does not include a limited'liability
company.

(3) Doing business Each and every act, powerr or
privilege exercised or enjoyed in this Stater dS
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an incident. to, or by virtue of the powers and
privileges granted by the laws of this State-

(4) Income year Defined in G-S- 105-130.2(5).,'
section 10.(a) G.s. 105-130.15(a) reads as rewritten:

" (a) The net income of a corporation shall be computed in
accordance with the method of accounting it regularly enpl"eyed
emplovs in keeping

its books. The method must be
consistent with respect to both income and @
@ deductions. Il this method does not clearly
reflect the income, the computation shall be made i-n
accordance with sueb nethed as in Lhe opinien ef tshe Seeretsary
ef--*egesr+e a method that, in the Segfetarv's opinion, does
clearly reflect the income, but shall follow as nearly as
practicable the federal- practice, unless contrary to the
context and intent of this Part.

The Secretary may i#io+ adopt the rules and
regulations and any guidelines administered or established by
the Internal Revenue Service unless contrary to any provisions
of this Part. "

section 10.(b) G.s. 105-130.17(a) reads as rewritten:
"(a) Returns must be filed as prescribed bv the Secretarv

at the place prescribed bv the Secretarv. Returns must be in
the f orrn prescribed by the Secrettry. The Secreta shall
furnish f orms in accordance with G. S. 105-254 . sh-*f--be-i*

Stsatse, and shatrtr furnish tshem uPen requestsi buts failure tse

reeeive er seeure tshe ferm -hall nets relierve any eerperatsien
tt

Section 10.(c) G.S. 105-130.18 reads as rewritten:
"s 105-130.18.
returns.

Failure to file returns; supplementary

If the Secretary ef nevenue shalf be o
determines that a corporation has failed to file a return or
to include in a return filed, either intentionally or through
error, items of taxabl-e i income,
the Secretarv mav reguire from the corporation a return or
supplementary return, under affirmation, i#
sl+iU++ese++Ue- of all the items of income vl.hieh that the
corporation received during the year for which the return is

sueh f,erm as tshe SeereLary- e,f Reveg+e may fr€n Eime ts€ tsime
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made, whether or not taxable under this Part. If from a

supplementary return or otherwise the Secretary finds that any
items of j-ncome, taxabl-e under this Part, have been omitted
from the original return, €+: that any items returned as
taxable tbe€ are not taxable, of that any item of taxable
income is overstated or understated,
itsem tse be di sele-ed tse him the Secretarv mav equire that the
item be disclosed under affirmation of the corporation, and t'e
be added to or deducted from the original return. Sir€b The
filinq of a supplementary return and the correction of the
original return s-haf] does not relieve the corporation from
any of the penalties
p+e+is-i-ess--.eg under G.S. 105-236. The Secretary may proceed
under the provisions of G.S. L05-24L.1' whether or not the
Secretarv be requires a return or a supplementary return under
this section. "

Section 11. G.S. 105-134.6(b) is amended by adding a
new subdivision to read:

"(b) Deductions. The following deductions from taxable
income shall be made in calculating North Carolina taxable
income, Lo the extent each itern is included in taxable income:

"(5b) The amount received durinq the taxable vear
from one or more State, local, or federa]
qovernment retirement plans to the extent thg
amount is exempt from tax under this Part
oursuant to a court order in settlement of the
f ollowinq cases: Bail-ev v. State, 92 CVS

10221, 94 CVS 6904, 95 CVS 6625, 95 CVS 8230;
Emorv v. State, 98 CVS 0738i and Patton v.
State, 95 CVS 04346. Amounts deducted under
this subdivision mav not also be deducted
under subdivision (6) of "

Section L2. G.S. 105-163.44 is repealed.
Section 13. G.S. 105-L64.3(8a) reads as rewritten:
"(Ba) 'Manufactured home' means a structure that is

designed to be used as a dwelling and is
manufactured in accordance with the
soecifications for manufactured homes issued
bv the United States Department of Housing and
Urban Development. end+
+.- rs builts en a permanents ehassisi
b- Is tsranspertsable in ene er rnere seetsiensi
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e-- When transpertsed, is ats leasts eights feets
t+

d- When ereetsed en a site, lras at leasts 320
squer€--f€€t.-"

section 14. (a) G.S. 105-164.4(c) reads as rewritten:
"(c) certificate of Registration Before a person mav

engage in business as a retailer or a

wholesale merchant, the person must obtain a certificate of
registration from the

tsaxabtre satres beeemes veid if, fer a Peried ef 18 menthsr €he
retsailer files ne retsurns er files returns shewing ne sales'
Department in accordance with G.S. 105-l-64-29-"

Section 14.(b) G.S. 105-L64-29 reads as rewritten:
" S L05-164 .29. Application f or }icenses cerJif icate of
reqistration by whotesale merchants and retailers.

(a) Application.
whelesale merehants er reLeiler sha}tr be made uPen a ferm

23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
3B
39
40
41
42
43

zz
i i+e- To obtain a certificate
of registration, a person must reqister with the Department.
A wholesale merchant or retailer who has more than one
business is required to obtain onlv one certificate of
reqistration to cover afl operations of the business
throuqhout the State. An application for reqistration must lPhe

@ be signed as follows:
By the owner, if the owner is an individual-
By a manager, memberr or partner, if the owner
is an association, a partnershipr or a limited
l-iability company.
By an executive officer or some other person
specifically authorized by the corporation to
sign the application, if the owner is a
corporation. If the application is signed by a
person authorized to do so by the corporation'
written evidence of the person's authority
must be attached to the application.

eever atrI eperaLiens ef, lhe business tsl'reugheuts tshe- Stsatse.

(1)
(21

(3)
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( b ) I s suance v{hen tsbe reqnired aPpl j eats i erl has heel}

tjsense A certificate of reqistration is not assignable and is
valid. only for the person in whose name it is i#

f ieense tshe li€e*- i€€n€e

i-s€{*€C- issued. A of the certificate of re
must be displayed at each place of business.

(c) nei+suanee- Term, -- A certificate of reqistration is
valid unless it is revoked for- failure to comply with the
rovisions of this Article or becomes void. a qertificate

issued to a retailer who makes taxable sales becgrqes void if
for a riod of LB months, the retailer files no returns or
fil,es returns showing no sales. A- pe*sen whese Iice

whelesele merehants wlrese annuatr Iieense has been PrevienslY

istration

2g dellars ($25,00) f,er tshe reissuanee ef the Iieense fer the
2J. renainder ef Ll'e lieense year'
22 (d) Revocation. Whenever a M wholesale
23 merchant_or retailer fails to comply with this Article or
24 violates G.S. L4-401.18, the Secretary, upon hearing, after
25 giving 10 daYs' notice in writing,
26 specifying the time and place of hearing and requiring the
27 M wholesale merchant or retai]er to show cause
2B why the Liee+se certificate of reqistration should not be
29 revoked, fldy revoke or suspend the +-iee*se- certificate of
30 registrationr_ The notice may be served personally or by
31 registered mail directed to the last known address of the
32 @ wholesal-e merc4ant or retailer. A11 provisions
33 with respect to review and appeals of the Secretary's
34 decisions as provided by G.s. I05-24I.2, L05-241.3, and
35 L05-24I.4 apply to this section.
36 ines€
rz
3B l';eense bas xeen suspended er -evekedr ard eaeh ef,fieer €f &nf
39 eerperatsien tshats -e engages in business shal} be gui Itsy ef a

40 erass 3 misdenreaner ard enly suh.jeet te a frne ef uP tse five
41 rl

42 Section 14. (c) G.S. 105-164.38 reads as rewritten:
43 "S 105-164.38. Tax shaf,I-be is a lien.
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(a) The tax imposed by this Article sbar+--be is a lien upon
al-I personal property of any person who is required by this
Article to obtain a +i-ee+se certificate of reqistration to
engage in business and who stops engaging in the business by
transferring the business, transferring the stock of goods of
the business, or going out of business. A person who stops
engaging in business slall must file the return required by
this Article within 30 days after transferring the business,
transferring the stock of goods of the business, or going out
of business.

(b) Any person to whom the business or the stock of goods
was transferred sba+f must withhold from the consideration
paid for the business or stock of goods an amount sufficient
to cover the taxes due until the person selling the business
or stock of goods produces a statement from the Secretary
showing that the taxes have been paid or that no taxes are
due. ff the person who buys a business or stock of goods fails
to withhold an amount sufficient to cover the taxes and the
taxes remain unpaid after the 30-day period allowed, the buyer
is personally liab1e for the unpaid taxes to the extent of the
greater of the following:

The consideration paid by the buyer for the
business or the stock of goods.
The fair market value of the business or the
stock of goods.

(c) The period of limitations for assessing liability
against the. buyer of a business or the stock of goods of a
business and for enforcing the lien against the property sbeJJ
€xp:i+g expires one year after the end of the period of
limitations for assessment against the person who sold the
business or the stock of goods. Except as otherwise provided
in this section, a person who buys a business or the stock of
goods of a business and that person's liability for unpaid
taxes are subject to the provisions of G.S. I05-24L.L, 105-
24L.2, 105-241.3, and I05-24L.4 and to other remedies for the
collection of taxes to the same extent as if the person had
incurred the original tax liability. "

Section 15.(a) G.S. 105-L87.L is amended by adding a
new subdivision to read:

" ( 3a) Retailer. A retailer as defined in G.S.
105-164.3 who ig enqaqed in the business of
se1linq, leasinq, or rentinq motor vehicles."

Section 15.(b) G.S, 105-187.5(a) reads as rewritten:

Page 96 99-LCX-257D



1

2

3

4

5

6

7

8

9

10
11
L2
13
L4
15
16
L7
18
19
20
2T
22
23
24
2s
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
4L
42
43
44

GENERAL ASSEI.{BLY OF NORTH CAROLINA sEssroN 1999

,'(a) Election A retailer whe is ergaged in tshe business
may. elect not to PaY the

tax lmposed by this Article at the rate set in G.S. l-05-187.3
when applying for a certificate of title for a motor vehicle
purchased by the retailer for lease or rental. A retailer who
makes this election shall pay a tax on the gross receipts of
the lease or rental of the vehicle. Like the tax imposed by
G.S. 105-187.3, this alternate tax is a tax on the privilege
of using the highways of this State. The tax is imposed on a

retailer, but is to be added to the lease or rental price of a
motor vehicle and thereby be paid by the person who leases or
rents the vehicle. "

Section 15. (c) G.S. 2O-4.01(5) reads as rewritten:
"(5) Deal-er Every person engaged in the business

of buying, selling, distributing, or exchanging
motor vehicles, t+a-ile+s trailers, or
semitrailers in this State, and having an
established place of business in this Stet+anC

State.
The terms 'motor vehicle dealerr' 'new motor
vehicle
deafer'

dealerr' and 'used motor vehicle
s&^af+ as used in Article 12 of this

Chapter have the meaning set forth in G-S- 20-
286. "

Sect.ion 16. G.S. 105-187.6(b) reads as rewritten:
',(b) partial- Exemptions. A maximum tax of forty dollars

($40.00) applies when a certificate of title is issued as the
result of a transfer of a motor vehicle:

(1) To a secured party who has a perfected security
interest in the motor vehicle.

(2) To a partnership, limited liability compdtrY, or
corporation as an incident to the formation of
the partnership, limited liability company t ot
corporation, and no gain or loss arises on the
transfer of the motor vehicle under section 351-

or section 72L of the
Code, or to a

partnership, limited liability companyr or
corporation by merger' conversion, or
consolidation in accordance with applicable
Iaw. t'

Section L7. G.S. 105-228.90(b) is amended by adding
a new subdivision to read:
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1 " (2\ Department. -- The Department of Revenue. "
2 Section 18. G.S. 105-236(10) reads as rewritten:
3 " ( 10 ) Failure to FiIe Informational Returns
4 a. Repealed by Session Laws L99B-2L2, s.
5 29A.14 (m) .
6 b. The Secretary may request a person who
7 fails to file timely statements of payment
B to another person with respect to wages/
9 dividends, rents r or interest paid to that

10 person to file the statements by a certain
11 date. If the payer fails to file the
12 statements by that date' the amounts
13 claimed on the payer's income tax return as
L4 deductions for salaries and wages, or rents
15 or interest shal-l be disallowed to the
16 extent that the payer failed to comply with
L7 the Secretary's request with respect to the
18 statements.
l_9 c. For failure to file an informational return
20 required by Article 36C or 36D of this
2I Chapter by the date the return is due,
22 there shall be assessed a penalty of fifty
23 dollars ($S0.00)."
24 Section 19. G.S. IO5-259(b)(15) reads as rewritten:
25 "(b) Disclosure Prohibited. An officer, an employee, or
26 an agent of the State who has access to tax information in the
27 course of service to or employment by the State may not
28 disctose the information to any other person unless the
29 disclosure is made for one of the following purposess
30
31 ( 15 ) To exchange information concerning a Lax
32 imposed by Articles 2A, 2C, or 2D of this
33 Chapter with one of the following agencies when
34 the information is needed to fulfill a duty
35 imposed on the Department or the aqency:
36 a. The North Carolina Alcoholic Beverage
37 Control Comrnission.
38 b. The Division of Alcohol Law Enforcement of
39 the Department of Crime Control and Public
40 Safety.
4L c . The Bureau of Al-cohol, Tobacco r and
42 Firearms of the United States Treasury
43 Department.
44 d. Law enforcement agencies.
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e. The Division of Adult Probation and Parole
of the Department of Correction. "

Section 20. G.S. L05-275(40) reads as rewritten:
"(40) Computer software and any documentation related

to the computer software. As used in this
subdivision, the term "computer software" means
any program or routine used to cause a computer
to perform a specific task or set of tasks - The
term includes system and applicatj-on programs
and database storage and management programs-

The exclusion established bY this
subdivision does not apply to computer software
and its related documentation if the computer
software meets one or more of the followinq
descriptions:
a. It is embedded software. "Embedded

software" means computer instructions,
known as microcode, that reside permanently
in the internal memory of a computer system
or other equipment and are not intended to
be removed without terminat j-ng the
operation of the computer system or
equipment and removing a computer chip' a
circuit, or another mechanical device.

b. It is purchased or licensed from a person
who is unrelated to the taxpayer and it is
capitalized on the books of the taxpayer in
accordance with generally accepted
accounting principles, including financial
accounting standards issued by the
Financial Accounting Standards Board. A
person is unrelated to a taxpayer if (i)
the taxpayer and the person are not subject
to any common ownership, either directly or
indirectly, and (ii) neither the taxpayer
nor the person has any ownership interest,
either directly or indirectly' in the
other.

Ehis
This subdivision does not affect the value

or taxabl-e status of any property that is
otherwise subject to taxation under this
Subchapter.
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The provisions of the exclusion established
by this subdivision are not severable. If any
provision of this subdivision or its application
is held invalid, the entire subdivision is
repealed. "

Section 21'. Effective January 1-,2001, G-S. 105-
369(bl) reads as rewritten:

"(b1) Notice to Owner After the governing body orders
the tax collector to advertise the tax liens, the tax
collector must send a notice to the listing owner and to the
record owner of each affected parcel of propertyr ds
determined as of December 31 of the fiscal year for which the
taxes are due. The notiCe must be sent to each owner'S last
known address by first-cl-ass mail at least 30 days before the
date the advertisement is to be published. The notice must
state the principal amount of unpaid taxes that are a lien on
the parcel to be advertised and inform the owner that the
names of the listinq owner and the {ecord owner fi-sging-€{*n€r

will appear in a newspaper advertisement
of delinquent Laxes if the taxes are not paid before the
publication date. Failure to mail the notice required by this
section to the correct listing owner or record owner does not
affect the validity of the tax lien or of any foreclosure
action. "

Section 22. c.S. 1,05-449.37(a)(1a) reads as
rewritten:

(1a) Motor vehicl-e A motor vehicle as defined in
c.S. @ 105-164.3 other than special
mobile equipment as defined in G. S.

@le5i!4_.3:"
Section 23. G.S. 105-449.44 reads as rewritten:

"S 105-449.44- How to determine the amount of fuel used in
the State; presrrmption of amount used.

(a) Calculation. The amount of motor fuel or alternative
fuel a motor carrier €e+ri€s' uses in its operations in this
State for a reporting peri-od is the ratio of the number of
miles the motor carrier travels in this State during tha.t
period to the total number of miles the motor carrier travels
inside and outside this State during that period, multiplied
by the total amount of fuel the motor carrier uses in its
operations inside and outside the State during that period.

(b) Presumption. The Secretary see-E must check reports
filed under this ArticLe against the weigh station records and
other records of the Division of Motor Vehicles of the
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Department of Transportation concerning motor carriers to
determine if motor carriers that are operating in this State
are filing the reports required by this Article- Thg
Department may assess a motor carrier f or the amount-- gqae!,le
based on the presumed mileaqe. A motor carrier that does
either of the following for a quarter is presumed to have
traveled in this State during that quarter the number of mil-es
equal to 10 trips of 450 miles each for each of the motor
carrier's vehi-cles:

(1) Fails to file a report for the quarter and the
records of the Division indicate the carrier
operated in this State during the quarter.

(2) riles a report for the quarter that, based on
the records of the Division, understates by at
least twenty-five percent (25e") the carrier's
mileage in this State for the quarter.

(clVehicles, -- The number of vehicles of a motor carrier
that is registered under this Articl-e is the number of
identification markers issued to the carrier. The number of
vehicles of a carrier that is not registered under this
Article is the number of vehicles registered by the motor
carrier in the carrier's base state under the InternatiOnal
Registration Plan.

ll

Section 24. (a) Effective JuIy L, 2000, G. S.
105-449.60(31) and (40) read as rewritten:
"S 105-449.60. Definitions.

The following definitions apply in this Article:

(31) Supplier Any of the following:
a. A position holder or a person who receives
motor fuel pursuant to a two-party trcan€€€+i€+-
exchanqe.
b. A fuel alcohol provider.

(40 ) Two-party t+ansaeti.en- exchange. A
transaction in which motor fuel is transferred

eresses tshe €erminal raek as tshe results e! an

su^pr iers tshats requi+-es the supPlier tshats is tshe
pesJ.ti-en--+€+de* from one licensed supplier to
another licensed supplier pursuant to an
exchanqe aqreement under which the supplier that
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l- is the position holder agrees to deliver motor
2 fuel to the other supplier or the other
3 supplier's customer at the rack of the terminal
4 at which the delivering supplier is the position
5 holder. "
6 Section 24 . (b ) Effective JuIy L , 2000, G. S.
7 LO5-449.88 is amended by adding a new subdivision to read:
B "S 105-449.88. Exemptions from the excise tax.
9 The excise tax on motor fuel does not apply to the

10 following:
11
L2 ( la) Motor fuel removed bv transport truck from a
13 terminal for export if the motor fuel is relnoved
14 by a licensed distributor or licensed exporter,
15 the suppfier that is the position holder for the
16 motor fuel sel1s the motor fueL to another
L7 supplier as the motor fuel crosses the terminal
l-B rack, the purchasing supplier or its customer
19 receives the motor fuel at the terminal rack for
20 export, and the supptier that is the position
21, holder collects tax on the motor fuel at the
22 rate of the motor fuel's destination state."
23 Section 25. (a) G.S. 105-449.60(41) reads as
24 rewritten:
25 "S 105-449.60. Definitions.
26 The following definitions apply in this Article:
27
28 (41) User A person who owns or operates a
29 licensed highway vehicle that has a reqistered
30 qross vehicle weiqht of at ]ast l0 r 001 pounds
31 and who end does not maintain storage facilities
32 for motor fuel. "
33 Section 25.(b) G.S. LO5-449.68 reads as rewritten:
34 "S 105-449.68. Restrictions on who can get a license as a
35 distributor.
36 A bul-k-end user of motor fuel may not be licensed as a
37 distributor unless the bulk-end user also acquires motor fuel
38 from a supplier or from another distributor for subsequent
39 sal-e. This restriction does not apply to a bulk-end user that
40 was licensed as a distributor on January I, 1996' If a
41 distributor li-cense held by a bulk-end user on January Il
42 1996, is subsequently cancelled, the bulk-end user is subject
43 to the restriction set in this section. "
44 Section 25.(c) G.S. 105-449.97(c) reads as rewritten:
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,'(c) Percentage Discount A supplier that sells motor
fuel directly to an unlicensed distributor or to the bulk-end
user, the retailerr of the user of the fuel may take the same
percentage discount on the fuel- that a licensed distributor
may take under G.S. 105-449.93(b) when making deferred
payments of tax to the supPlier. "

Section 26. G. S. L05-449. 88 ( 1 ) reads as rewritten:
"S 105-449.88. Exemptions from the excise tax.

The excise tax on motor fuel does not apply to the
following:

( 1 ) Motor fuel removed, by transport truck or
another means of transfer outside the terminal-
transfer system, from a terminal- for export, if
the motor fuel is removed bv a licensed
distributor or a licensed exporter and the
supplier of the motor fuel collects tax on it at
the rate of the motor fuel's destination state-"

section 27. The catchl_ine of G.s. 105-449.105 reads
as rewritten:
"S 105-449-105. Refunds upon application for tax paid on
exempt fuel, lost fuel, and fuel unsalable for highway u€€?

llsg ' 
tt

Section 28. c.S. 105-449.L21(b)(2) reads as
rewritten:

(b) Inspection. The Secretary or a person designated by
the Secretary may do any of the following to determine tax
l-iability under this Article:

iri Audit a d+€-€+:ibu+€+: distributor, a retailer
bulk-end user, or a motor fuel user that is not
l-icensed under this Article. "

Section 29. Section L4 of S.L. L998-22 reads as
33 rewritten:
34 "Section 14. (a) Notwithstanding G.s. 105-L87.44(b), as
35 enacted by this act, the amount distributed to a city under
36 G. S. 105-LB7 .44 (b) for taxes collected for each of the
37 quarters in the *:seaf---yea+ 1999-2000 and 2000-2001 fiscal
38 years may not exceed its benchmark amount until each city
39 receives an amount equal to its benchmark amount. Each
40 quarter, the Secretary of Revenue shall determine a city's
41 benchmark amount and the amount it would receive under G.S.
42 105-187.44(b) if not for the redistribution required by this
43 section. The Secretary shall identify those cities whose
44 d.istribution amounts under c.S. 105-187.44(b) are Less than
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1 their benchmark amounts and shall determine the total dollar
2 amount of the shortfall. The Secretary shall reduce the
3 amount to be distributed to those cities whose distribution
4 amount under G.S. L05-187.44(b) exceeds their benchmark amount
5 by the total dollar amount of the shortfall determined for
6 that quarter in proportion to each city's excess. However, in
7 no event may a city's distributj.on amount be reduced below its
8 benchmark amount. The Secretary will redistribute these
9 moni-es to the ci-ties whose distribution amounts under G. S.

10 105-187.44 (b) are less than their benchmark amounts in
11 proportion to each city's shortfall. In any quarter that a
12 city does not have a prior year's distribution for the
13 corresponding quarter in fiscal- year 1998-99, that city is
14 excluded from the redistribution required under this section
15 for that quarter. rn that case, the city will receive the
16 amount it is entitled to receive under G.S. 105-187.44(b), as
17 enacted by this act.
LB For the purposes of this subsectJ-on, the term
19 'benchmark amount' means the amount a city received under G.S.
20 105-116.1 attributable to piped natural- gas for the
2I corresponding quarter during the fiscal year 1998-99.
22 (b) The Department of Revenue must calculate the
23 amount a city received for taxes collected for each of the
24 firsts tshree quarters in fiscal year 1998-99 under G.S. l-05-
25 116.1 that was attributable to piped natural gas. The
26 Department must also calculate the amount each city would have
27 received under G.S. 105-187.44(b), as enacted by this act, for
28 taxes collected for each of the firsts tshree quarters in fiscal
29 year L999-2000. The Department shall give this information to
30 the Revenue Laws Study Committee. The Revenue Laws Study
31 Committee shall study the impact of this act on the
32 distribution of part of the proceeds of the excise tax on
33 piped natural gas to the cities and report its findings, and
34 any reconrmendation, to the 2000 Sess i err- ef tslre 1999 2001
35 General- Assembly. "
36 Section 30. G.S. 62-302 reads as rewritten:
37 "S 62-302. Regulatory fee.
38 (a) Fee Imposed It is the policy of the State of North
39 Carol-ina to provide fair regulation of public utilities in the
40 interest of the publicr ds provided in G.S. 62-2. The cost of
41 regulating public utilities is a burden incident to the
42 privilege of operating as a public utility. Therefore, for the
43 purpose of defraying the cost of regulating public utilities,
44 every public utility subject to the jurisdiction of the
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Commission shall pay a quarterly regulatory fee, in addition
to all other fees and taxes, as provided in this section. The
fees collected. shatl be used only to pay the expenses of the
Commission and the Public Staff in regulating public utilities
in the interest of the public.

ft is also the policy of the State to provide limited
oversight of certain electric membership corporati-ons aS

provided in G.S. 62-53. Therefore, f orthq- purposq- of
defraying the cost of providing ttre oversiqht authorized bv
G.S. 62-53 and G.S. 117-18.1, each fiscal vear each electric
membership corporatisn whose principal purpose is -9o furnish
or cause to be furnished bulk electric j;upplies at wholesale
as provided in G.S. 117-15 shall pav an annual fee as provided
in thi-s section.

(b) Public Utility Rate
{t| Per tlre tg89-90 fi'G

(2\
f€94?--+he The public utilitv regulatory fee for
each fiscal vear sha1l be the greater of (i) a
percentage rate, established by the General
Assembly. of each public utility's North
Carolina jurisdictional revenues for each
quarter or (ii) six dollars and twenty-five
cents ($6.2S1 each quarter.

When the Commission prepares its budget
request for the upcoming fiscal year' the
Conmission shall propose a percentage rate of
the public utilitv regulatory fee- For fiscal
years beginning in an odd-numbered year, that
proposed rate shall be included in the budget
message the Governor submits to the General
Assembly pursuant to G.S. 143-11. For fiscal
years beginni-ng in an even-numbered year' that
proposed rate shalL be included in a special
budget message the Governor shall submit to the
General Assembly. The General Assembly shall set
the percentage rate of the public utilitv
regulatory fee by law.
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The percentage rate may not exceed the
amount necessary to generate funds sufficient to
defray the estimated cost of the operations of
the Commission and the Public Staff for the
upcoming fiscal year, including a reasonable
margin for a reserve fund. The amount of the
reserve may not exceed the estimated cost of

. operating the Commission and the Public Staff
for the upcoming fiscal year. In calculating the
amount of the reserve, the General Assembly
shalI consider all relevant factors that may
affect the cost of operating the Commission or
the Publ-ic Staff or a possible unanticipated
increase or decrease in North Carolina
jurisdictional revenues .

(3) If the Commission, the Public Staff, or both
experience a revenue shortfall, the Commission
shall implement a temporary public utilitv
regulatory fee surcharge to avert the deficiency
that would otherwise occur. In no event may the
total percentage' rate of the public utilitv
regulatory fee plus any surcharge established by
the Commission exceed twenty-five hundredths
percent (0.25%).

(4 ) As used in this section, the term 'North
Carolina jurisdictional revenues' means all
revenues derived or realized from intrastate
tariffs, rates, and charges approved or allowed
by the Commission or collected pursuant to
Commission order or ru1e, but not including tap-
on fees or any other form of contributions in
aid of construction.

Electric Membership Corporation Rate Fer tshe

34
35 and G,S. l1?-tr8,1, beginning wrtsh tshe 1999-2000 +iseal year
36 the Nertsh earelina nleetsrie Menbership Gerperatie+ shall Pay
37 erarulual flats fee te tsr-le f+nd estsablishe+ in subseet-ien (d)
38 ef-4hi-s--seeLi-es- The eLectric membership
39 corporation requlatory fee for each fiscal vear shall be a
40 dollar amoun! as established by the General Assembly by law.
41 When the Commission prepares its budget request for the
42 upcoming fiscal year, the Commission shall propose the amount
43 of the electric membership corporation regulatory fee. For
44 fiscal years beginning in an odd-nunbered year/ the proposed

Page 106 99-LCX-257D



1

2

3

4

5

6

7

I
9

10
11
I2
13
L4
15
16
T7
18
L9
20
2I
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
4L
42
43
44

GENERAL ASSEUBLY OF NORTH CAROLINA SESSTON 1999

amount shall be included in the budget message the Governor
submits to the General Assernbly pursuant to G.S. 143-11. For
fiscal years beginning in an even-numbered year, the proposed
amount shall be included in a special budget message the
Governor shall submit to the General- Assembly.

The amount of the electric nembership corporation regulatory
fee proposed by the Commission may not exceed the amount
necessary to defray the estimated cost of the operations of
the Commission and the Public Staff for the regulation of the
electric membership corporations in the upcoming fiscal year'
including a reasonable margin for a reserve fund. The amount
of the reserve may not exceed the estimated cost of the
Commission and the Public Staff for the requlation of the
electric membership corporations for the upcoming fiscal year.

(c) when Due. The electric membership corporation
regulatory fee imposed under this section shall be paid in
quarterlv installments. The fee is due and payable to the
Corunission on or before the 15th day of the second month
followinq the end of each quarter.

The public utilitv regulatory fee imposed under this
is

€€€+i-sn-r section is due and payable to the Commission on or
before the 15th day of the second month following the end of
each quarter. Every public utility subject to the public
utilitv regulatory fee sha11r or or before the date the fee is
due for each quarter, prepare and render a report on a fOrm
prescribed by the Commission. The report shall state the
public utility's total North Caro.l-ina jurisdictj-onal- revenues
for the preceding quarter and shall be accompanied by any
supporting documentation that the Commission may by rule
require. Receipts shall be reported on an accrual basis.

rf a public utility's report for the first quarter of any
fiscal year shows that application of the percentage rate
woufd yield a quarterly fee of twenty-five dollars (S25.00) or
l-ess, the public utility shall pay an estimated fee for the
entire fiscal year in the amount of twenty-five do]lars
($2S.00). If, after payment of the estimated fee, the public
utility's subsequent returns show that application of the
percentage rate would yield quarterly fees that total more
than twenty-five doll-ars ($25.001 for the entire fiscal year,
the public utility shall pay the cumulative amount of the fee
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resulting from application of the percentage rate, to the
extent it exceeds the amount of fees, other than any
surcharge, previously paid.

(d) Use of Proceeds A special fund in the office of
State Treasurer, the Utilities Commission and PubIic Staff
Fund, is created. The fees collected pursuant to this section
and all other funds received by the Commission or the Public
Staff, except for the clear proceeds of civil- penalties
col-Iected pursuant to G.S. 62-50(d) and the clear proceeds of
funds forfeited pursuant to G.S. 62-310(a), shall be deposited
in the Utilities Commission and Publ-ic Staff Fund. The Fund
shall be placed in an interest bearing account and any
interest or other income derived from the Fund shatl be
credited to the Fund. Moneys in the Fund sha1I only be spent
pursuant to appropriation by the General Assembly.

The Utilities Commission and Public Staff Fund shall be
subject to the provisions of the Executive Budget Act except
that no unexpended surplus of the Fund shall- revert to the
General Fund. AII funds credited to the Utilities Commission
and Pub1ic Staff Fund shall be used only to pay the expenses
of the Commission and the Public Staff in regulating public
utilities in the interest of the public as provided by this
Chapter and in regulating electric membership corporations as
provided in G.S. L1,7-18.1.

The clear proceeds of civil penalties collected pursuant to
c.S.62-50(d) and the cfear proceeds of funds forfeited
pursuant to c.S. 62-310(a) sha1l be remitted to the Civil
Penalty and Forf,eiture Fund in accordance with G.S. 115C-
457.2."

Sect.ion 31. (a) c.S. 62A-5(d) reads as rewritten:
"(d) Any taxes due on 911 service provided by the service

supplier will be biI1ed to the local government subscribing to
that service. Stsatse and leeal tsaxes de net apply tse 911

tt

Section 31.(b) c.S. 105-130.5(b)(17) reads as
rewritten:

"(17) The amount of 9Ll charqes col-lected under G.S.
62A-5 and remitted to a Ioca.l- qovernment under
G. S. 62A-6 and the amount of wireless
Enhanced 911 service charges collected under
G.S. 62A-23 and renitted to the Wireless Fund
under G.S. 62A-24."

Section 32. Section 3 of S.L. L999-321 is repealed.
Section 33. c.S. 159-13(b)(6) reads as rewritten:
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1 " ( 6 ) The estimated percentage of collection of
2 property taxes shall not be greater than the
3 percentage of the levy actually realized in
4 cash as of June 30 during the preceding fiscal
5 year. For purposes of the calculation under
6 this subdivision on1y, the levy for the
'l registered motor vehicle tax under Article 24
8 22A of Chapter 105 of the General Statutes
9 shall be based on the nine-month period ending

10 March 31 of the preced^ing fiscal year, and the
11 collections realized in cash with respect to
12 this levy shall be based on the twelve-month
l-3 period ending June 30 of the preceding fiscal
14 year. "
15 Section 34. Except as otherwise provided in this act,
16 this act is effective when it becomes law.
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LEGISLATIVE PROPOSAL 8

Revenue Laws Technical Changes

Committee: Revenue Laws
Date: April27,2000
Version: Draft LC-257C

Sponsor:
Analysis by:

Rep. Hill
Martha H. Harris
Staff Attorney

SUMMARY: This draft bill makes numerous technical and clarifying changes to the
revenue laws and related statutes. The following table provides a section-by-section analysis of
the proposed changes. Except as otherwise provided for specific sections, the bill is effective
when it becomes law.

Section
1

2

Explanation
Corrects effective date for 1999 change to G.S. 1A5-24L|1., the scope of which
was inadvertently limited.
Reorganizes the sunsets for the William S. Lee Act and the General Business
Credits Acf so that the sunset language will be codified within each Act.
Also codifies the William S. Lee study provisions with the sunset. Codifying
the sunsets separates the two Acts' sunsets, which are currently in the same
session law, and makes them easier for taxpayers to find. This section also
clarifies the sunset of the Renewable Energy Tax Credits added to the
General Business Credits Act in 1999.
Corrects wording problems that resulted when two different 1999 acts
amended the same stafutes.
Updates the statute catchline to reflect that the nature of the tax has changed
from a license tax to a privilege tax.
Clarifies that the $1,00local tax limitation enacted in1999 for loan agencies
and other related businesses does not repeal the pre-existing local authority
to tax pawnbrokers up to$275 a year. This section becomes effecfive July 1,

2000.
Clarifies that a county or city does not share in the disfribution of beer and
wine tax if the only place where beer and wine sales are authorized in the
county or city is a sports club. Also, repeals an obsolete subsection.
Makes conJorming change to reflect that natural gas tax is now levied and
distributed under a different statute.
Repeals the special franchise taxes on telegraph companies and street bus
companies. The Department of Revenue states that there are no taxpayers
payingtax under these provisions. With repeal of these special taxes, the
general corporate franchise tax will apply to any companies that might have
otheru'ise fallen under the provisions of the special taxes.



12

13

1,4

May 8,2000
Page 111

9

10
11.

1,6

17

18

19

22

Repeals a cross-reference to the special franchise tax sfreet bus companies,
repealed by Section 8, and reorganizes language of statute.
Modernizes outdated language in the corporate income tax stafutes.
Makes a conforming change to recognizethatcertain State,local, and federal
goverrunent retirement benefits are exempt from North Carolina income tax
pursuant to settlement of the Bailey, Emory, and Patton cases.

Repeals a criminal penalty for willful failure to pay corporate estimated tax,
because it duplicates a penalty already provided in G.S. 105-236(9), in the
generai administrative section of the Revenue Act.
Changes the form of the definition of manufactured home in the sales tax
law from a restatement of federal standards to a cross-reference to federal
standards.
Conforms the statute to reflect that only one statewide retail sales tax license
is required" reorgarizes and consolidates two similar statutes, deletes
obsolete language regarding renewal fees, and repeals a criminal penalty
that duplicates a penalty already provided in the general administrative
section of the Revenue Act.
Clarifies that a retailer for purposes of Highway Use Tax must be engaged in
the business of selling or leasing motor vehicles, and clarifies and updates
definition language in Chapter 20 of the General Statutes.
Corrects the form of a reference to the Internal Revenue Code
Adds a definitionof."Department" in Chapter L05 of the General Statutes,
consistent with the way the term is used in that Chapter to mean
"Department of Revenue."
Adds the missing word "the" to the stafute.
A1lows the Department of Revenue to exchange information with the
Department of Correction Division of Probation and Parole to assist in
collecting the controlled substances tax.
Corrects indentation of statute.
Makes a conforming change regarding a mailed notice to reflect a1999
change in the content of tax lien lists published in the newspapers. This
section becomes effective January I,200'l-, the same date the 1999 changes
become effective.
Corrects definitional cross-references to avoid problems when definitions
are renumbered.
Clarifies that assessments based on presumed mileage are used only if the
Deparfment considers the presumption reasonable, corrects incorrect
terminolo W, and changes sentence order.
Effective July 1, 2000, changes the method by which tax on fuel is charged at
the destination state's rate when the fuel is simultaneously sold from one
supplier, to another supplier, to a customer who picks the fuel up at the rack
{or export. In1998, S.L. 1998-146 attempted to address this situation by
expanding the definition of two-party exchange to include buy-sell

1.5

20
2L

23

24



25

26

May 8,2000
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27

29

agreements as one type of two-party transaction for purposes of the
definition of "supplier". That change created confusion and led to
mismatches between terminal operator reports and supplier returns. This
section changes back to the old, narrower definition of two-party exchange
and then adds a specific provision allowing the destination state's tax rate to
be paid when the fuel is transferred at the rack pursuant to a buy-sell
agreement.
Restores to definition of "lrser" a provision that was inadvertently deleted,
and makes conforming changes to reflect defined term. Users are subject to
audit. Adding this vehicle weight threshold, formerly provided in G.S.

105-449.9 (repealed), limits the audit provision to larger vehicles.
Conforms exemption statute to reflect that an unlicensed exporter or
distributor is liable for tax under G.S. 105-4a9.82(c). Thus, fuel is exempt
only if removed by licensed distributor or licensed exporter.
Conforms the statute catchline by removing a reference to a repealed
provision.
Restores a provision making fuel retailers and bulk-end users subject to
audit by the Department of Revenue. S.L. 1999-438 repealed the
requirement that retailers and bulk-end users obtain licenses. An
unintended consequence of this repeal was elimination of the Department's
audit authority over these users and sellers of motor fuel.
Extends hold harmless period for piped gas tax distributions to
municipalities, to allow the Revenue Laws Study Comrnittee more time to
evaiuate whether the new distribution method enacted in1998 will yield
distribution amounts that are similar enough to those provided under prior
law.
Reorganizes and clarifies new regulatory fee levied in1999 on certain
electric membership corporations.
Moves tax exemption language from G.S. 624-5 to the corporate income tax
statutes, to make Articles l- and 2 of Chapter 62A consistent.
Section 3 of SL 1999-321, and Section 3 of 5L1999-340 made the same
clarifying change to G.S. 96-9(c)$)b. Flowever, because the language of each
section differed slightly, the result was some extra words in the stafute. In
order to eliminate the extra words, this section repeals Section 3 of S.L.
1999-321,. The repeal has no substantive effect because the same change was
made by Section 3 of SL 1999-340.
Corrects incorrect cross-reference enacted in 1999.
Effective date.

28

30

31

32

JJ

34





Frs car-, ANnr,ysrs Mnwronaxouvr

DATE: Aprll12,2A00

TO: Revenue Laws Studv Committee

FROM: Richard Bostic
Fiscal Research Division

RE: Legislative Proposal 8

Revenue Laws Technical Chanses

FISCAL IMPACT

Yes (X) No ( ) No Estimate Available ( )

FY2000-01 Ey 2001-02 FY2002-03 FY2003-04 FY2004-05

REYENUES
LOCAL GOVERNMENTS See Assumptions and Methodology

PRINCIPAL DEPARTMENT(S) &
PROGRAM(S) AFFECTED: Local governments, Department of Revenue, Department of

Correction

EFFECTM DATE: The act is effective when it becomes law except for Section 5 (pawnbrokers) and
Section 23 (fuel tax) effective July 1, 2000; and Section 20 (tax lien lists) effective January 1,2001

BILL SUMMARY: This bill makes numerous technical and clarifying changes to the state
revenue laws and related statutes.

ASSUMPTIONS AND METHODOLOGY: Only one of the 33 sections in the bill has a fiscal
impact. When the General Assembly appr5ved Senate Bill 1112 (S.L. 1999-438), it
inadvertently capped city and county privilege taxes on pawnbrokers at $100. Previous law
(G.S. 105-50) allowed cities and counties to charge pawnbrokers up to $275 per year. ln a1996
survey conducted by the Fiscal Research Division of the General Assembly, 44 counties arfi24
cities reported having a privilege tax on pawnbrokers ranging from $5 to $275. These local
govemments also reported FY 1995-96 tax revenues from pawnbrokers of $77,8 44. If all local
governments changed their ordinance in response to SB 1112, then they would have experienced
a loss of $47 ,993 based on the 1 996 report. Passage of this bill would allow local governments
to return their tax on pawnbrokers to previous levels and regain revenue lost due to SB 1112.
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Snonr Trn-r: Simplify Taxes on Telecommunications.

Bnrer OveRvrrw: It makes several changes that would simplify the tax
on telecommunications:

and telephone membership corporations,

sharing while preseruing the local revenue stream.

Frscnt fuplcr: The proposal establishes a 4.5o/o tax rate on gross receipts
derived from all telecommunications. The new rate replaces the current sales
tax and franchise tax on telecommunications. The 4.5o/o rate was chosen as a
revenue neutral rate for the General Fund. Based on fiscal year 1998-99, a

revenue neutral tax rate has to generate a minimum of $211,3 million. A 4.5o/o

tax on all telecommunications yields $2L2.1 million.

ErrrcrrvE DATE:'The proposal becomes effective January 1, 2001, and
applies to taxable services reflected on bills dated on or after Janudty 1, 2001.

A copy of the proposed legislation and explanation begin on the next page
114
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LEGISLATIVE PROPOSAL 9
00-RBXZ-03 (4 .28)

(TErS rS A DRAFT AND rS NOT READY FOR TIITRODUCTTON)

Short Title: Simplify Taxes on Telecommunications. (Public)

Sponsors: Senators Hoyle; Dal-ton, Kerr, and Webster.

D

Referred to:

A BILL TO BE ENTITLED
2 AN ACT TO STMPLIFY THE COLLECTION OF TELECOMMUNICATIONS TAXES.

3 The General Assembly of North Carolina enacts:
Section 1. G.S. 105-164.3 is amended by adding the

5 following new subdivisions in the correct alphabetical order
6 to read:
7 "S 105-164.3. Definitions.
B The foll-owing definitions apply in this Article, except when
9 the context clearly indicates a different meaning:

10
11
L2
13
14
15
16
I7
1B

19
20
2L
22

(11a) Prepaid telephone calling arranqement.
A riqht that authorizes the

exclusive purchase of
telecommunications servicei must be
paid for in advance; enables the
oriqination of calls bv means of an
access number, authorization code, or
another similar means, reqardless of
vihEther the access number or
authorization code is manuallv or
electronicalLv dialedi and is sold in
units or dollars whose number or
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it!)

i4"r

dollar val-ue declines with use and is
known on a continuous basis.

Service address. -- the location of
the telecommunications equipment from
which a customer oriqinates or
receives telecommunications service.
IN the case of wireless
telecommunications service, maritime
systems, thiqd number ca1ls, callinq
card call:, and other similar services
for which the location of the
equipment cannot be determilqeq-ex -Partof the billinq Process, the
telecommunications service provider
mav determine the l-ocation of the
eguipment based upon the cusEmer's
telephone number, the mailinq address-
to which the bills are sent' or a
street address Provided bv the
customer if the street address is
within the licensed service area of
the service provider. fn the case of
telecommunications service Paid
throuqh a pavment mechanism that does
not relate to the location of the
equipment, such as a bag\---travel.
debit, or credit card, the service
address is the address of the central
office as determined bv the area code
and the first three diqits of the
seven diqit oriqinatinq telephone
number.

Telecommunications service. -- A two-
way electronic or elecgsnegnelig
transmission that consi-sts of sound
s j-gnals, of other intelligencq
converted to sound or siqnals and is
made bv means of wire, cab1e, radio
wave, mj-crowave, Iiqht wave t
satel-lite, f iber optics, or another
transmission media.
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(26\

Section
Section
"(4a)

Section
"(4c)

Wireless telecommunications service-
-- A two-wav radio communications
service, includinq cellular
telecommunications service, two-wav
paqinq service, and anv other form of
mobile two-wav communications
service. "

2. G.S.105-164.3(25) is repealed.
3. c.S. 105-L64.4(a)( a) reads as rewritten:

The rate of three percent (3?) applies to
the gross receipts derived @
from sales of
tseleeemmunieaEiens serviee as defined by
@ electricitv, other than
sales of electricity subject to tax under
another subdivision in this section. Gres+
reeeipUs frem sales
€eleeernnunieatsiens serviee de nets inelude
ree+ipee frem servie

i i+- A Person
who @ sells electricity is
considered a retail-er under this Article. "

4. c.S. 105-164.4(a)( c) reads as rewritten:
The rate of six and ene-ha}f, Pereent (5
+/22+ four and one-half percent (4.5?)
applies to the gross receipts derived from
providing t€f+ telecommunications
es-+r+iveEe Eeleee lu ie+s----s€rrFi€€+--as
defined by G.S' 105-120 (e) that beth
€+i+i
and are nets subjeets te Lhe ^rivilege tax
W service. A Person who
provides tel-ecommunications service is
considered a retailer under this Article.
Telecommunications service is taxed in
accordance with G.S. 105-164.4e. A.'*f

s€+rFi€es-is----€€ss;i
tshis Artiele, This subdivisjen dees nets

i€+s
as deseribed in ehapter 117 efl tshe €eneral
${g$s:lgg-'t
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1 Section 5. G.S. 105-164.4(a) is amended by adding a

2 new subdivi-sion to read:
3 "(4d) The sale or recharqe of prepaid telephone
4 callinq arranqements is_taxable at the rate
5 set in subdivision (a)(1) of this section
6 for sales of tanqible personal propertv'
7 The tax applies reqardless of whether
8 tanqible personal property, such as a card
9 or a telephone, is t'ranslgrred. Prepaid

10 telephone callinq arranqements taxed under
11 this subsection are not subiect to tax as a

L2 te.Iecommunications service.
13 Prepaid telephone callinq alranqements
14 are taxable at the point of sale instead of
15 at the Point of use- If the sale g
16 recharqe of a prepaid telepho4e callinq
L7 arranqement does not take place at a

18 retailer's place of business, the sale or
19 recharqe is considered to have taken place
20 at one of the followinq:
2I a. The customer's shipping address, if an
22 itel of tanqible personal propertv is
23 shipped to the custgmer as part of the
24 t_ransaction.
25 b. The customer's billinq address or. for
26 wireless telecommunications segvicer
27 the customer's service address, if no.

28 tangible personal propertv is shipped
29 to the customel as Part of the
30 transaction. "
31, Section 6. Part 2 of Article 5 of chapter 105 of the
32 General Statutes is amended by adding a new section to read:
33 "S 105-164.48. Tax on telecommunications-
34 (a ) General. -- The qross receipts derived f rom prolidina
35 telecommunications service in this State are taxed at the rate
36 set in e.S;. 105-164.4(a) (4c). Wireless teleconmunications
37 service is provided in this State if the customer's servicq
38 address is in this State and the caII orj-qinates or terminates
39 in this State.
40 (b) Included in Gross Receiptr. -- Gross re::eipts derived
41 from teleconununications service include the followinq:
42 ( 1 ) Receipts from local, intrastate, inlgrElele.
43 toll, private, and wireless telecommunicatigps
44 service.
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(21 Charqes for directorv assistance, directorv
l-istin that is not yellow-page classified
l-istin call forwardin caII waiti three-

calIi caller rD, and other similar

( 3 I Customer access line cha s billed to
subscribers for access to the intrastate or
interstate interexchanqe network-

(4) Charqes billed to a pav telephone provider who
uses the telecommunicati-ons service to provide
pav telephone service.

c) Excluded from Gross Receipts. :' Gross receipts
derived from tefecommunications service do not include anv of
the foll-owinq:

( I ) Charqes for telecommunications services that are
a component part of or
tel-ecommunications service that is resold.
Examp.l-es of services that e]:e resold include
carrier charqes for access to an intrastate or
interstate interexchanqe network,
interconnection charqes paid bv a provider of
wirel-ess telecommunications service' and charges
for the sale of unbundled network el-ements. An

unbundled network element is a network element

access ls rovided on an unbundled basis

(21
pursuant to 47 u.S.C. S 251(c)(3).
911 charqes imoosed under G.S. 62A-4 or 62A-23
and remitted to the Emerqencv Telephone Svstem
Fund under G.S. 62A-7 or the Wireless Fund under
G. S. 62A-24 .
Allowable surcharqes imposed to recoup
assessments for the Universal Service Fund.
Receipts of a pay tel-ephone provider from the
sale of pav telephone service.
Charqes for commercial, cable, wireless,
broadcast, or satellite video or audio service

(3)

(4 )

(s)

unless the servlce provides tryq:ryel
communication other than the customer's
interactive communication in connection with the
customer's selection or use of the video or
audio service.

(6) Paqinq service, unless the service provides two-
way ccimmunication.

servaces.

as defined in 47 U.S.C. S 153(29) ' to which
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(7) Charqes for telephone service made bv a hotel,
motel, or another entaty whose qross rec
are taxable under G.S. 105-164.4(a)(3) when the
charqes are incidental to the occupancv of the
entitv' s accommodations.

( 8 ) Receipts from the safe, installation,
maintenance, or repair of tanqible personal
propertv.

( 9 ) Directory advertising and yellow-paqe class
Iistinqs.

( 10 ) Voicemail services.
(11) Information services. An information service is

a service that can generate, acguire, store,
transfbrm, process, retrieve, use, or make

available information throuqh a communications
Eervice. Exampl-es of an information service
include an electronic publishinq service and a
Web hostinq service.

(L2\ Internet access.
( 13 ) Billinq and collection services.
(14) Charqes for bad checks or late pavments.

(il) Bundled Services. -- When a taxable telecommunications
service is bundled with a service that is not taxable' the tax
applies to the qross receipts from the taxable service in the
bundle as follows:.

( 1 ) If the service provider offers all the services
in the bundle on an unbundled basis, tax is due
on the unbundted price of the taxabl-e service,
less the discount resultinq from the bundlinq.
The discount for a service as the result of
bundlinq is the proportionate price decrease of
the service, determined on the basis of the
total unbundled price of all the services in the
bundle compared to the bundled price of the

-

(2) iT the ser.rice pro.rider does not of f er one or
*ote of th" ot .t
unbundled basis, tax is due on the taxable
service based on a reasonable allocation of
revenue to that service. ' If the service
rovider maintains an account for revenue from a

taxable service, the service provider's
allocation of revenue to that service for the
purpose of determininq the tax due on the
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service must reflect its accountinq allocation
of revenue to that service.

e) Interstate Private Line The gross receipts derived

1

2

3

4

5

6

7

I
9

10
1l_

72
13
L4
l-5
16
L7
18
19
20
2I
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
3B

39
40
4I
42
43

from interstate private telecommuniqations service are taxable
as follows:

l_l)

(2\

One hundred percent (100?) of the charqe imposed
a't each channel termination point in this State.
One hundred percent (100%) of the charqe imposed
for the total channel mileage between qeg!
channel termination point in this State.

(3) Fiftv percent (50%) of the charqe imposed for
the total channel rnileaqe between the first
channel termination point in this State and the
nearest channel termination point outside this
State.

(f) CalI Center Cap. -- The qross receipts tax on interstate
teleiommunications service that originates outside this State
terminates in this State, and is lrovided to a call center
that has a direct pav certificate issued bv the Department
under G.S. 105-164.27 mav not exceed fiftv thousand dollars

S50,000 ) a ca.l-endar year. This cap applies separatelv to
each leqal- entitw.

Credit A taxpayer who sataxl Ilv i sed
another state on a tetecommunigations service taxable under
this section is a1lowed a credit against the tax imposed in
this section.

(ht oefinitions. -- fhe followinq definitions applv in this
section:

CalI center. -- Defined in G.S. 105-L64.27 -

fnterstate telecommunications service.
Tel-ecommunications service that oriqinates or
terminates in this State, but does not both
originate and terminate in thts State' and is
charqed to a service address in this State.

( 3 ) Intrastate tel-ecommunications service
Telecomrnunications service that both oriqinates
and terminates in this State.

(4) LocaI telecommunications servace
Telecommunications service that provides access
to a locaf teLephone network and enables a user
to communicate with substantiallv evervone who
has a telephone or radiotelephone station that
is part of the local telephone network.

(1)
(21
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1

2

3

4

5

6

7

B

9

10
11
L2
13
L4
15
16
L7
18
l_9

20
2L
22
23
24
25
26
27 "(c)

(s) Private telecommunications servrce.
Telecommunications service that entitles a
subscriber of the service to exclusive or
prioritv use of a communications channel or
qroup of channels.
Service address. -- Defined in G.S. 105-164.3.
Telecommunications service. -- Defined in G.S.
10s-l_64.3.

(8) ToIl telecommunications service. -- Anv of the
folfowinq:
a. A service for which there is a toll charqe

that varies in amount with the distance or
elapsed transmission time of each
individual communication.

b. A service that entitles the subscriber'
upon pavment of a Periodic charqe,
determined as a flat amount or on the basis
of total elapsed transmission time, to an
unlimited number of communications to or
from al-l- or a substantiaf portion of those
who have a telephone or radiotelephone
station in an area outside the local
telephone network.

(9) Wireless telecommunications service. -- Defined
in G.S. 105-164.3."

Section 7 . G. S. 105-164. 16 ( c ) reads as rewritten:
Sales Tax on Ugi+ity---S€ErFi.€€€- Electricitv and

28 Telecommunications. A return for taxes l-evied under G.S.
29 105-164.4(a) (4a) and G.S. 105-L64.4(a)( c) is due qua+te+:1ry--e+
:o
31 atlewed tse ^ay tsax under e'S. 105-tr20 en a quarterly basis
32 shal} file a quartsertry retsur+. Atrt etsher utilitsies shaltr file
33 a menthtry retsurn. A quartserly retsurn is due by tshe lasts day ef
3A

35 monthl-y. The monthly return is due by the last day of the
36 month following the month in which the taxes accrue, except
37 the return for taxes that accrue in May. A return for taxes
38 that accrue in May is due by June 25.
39 a ugif+Hf retailer that is required to file a monthly return
40 may fil-e an estimated return for the first month, the second
41 month r ot both the first and second months in a quarter. A
42 ut-ifjty. retailer is not subject to interest on or penaLties
43 for an underpayment submitted with an estimated monthly return
44 if the uei}it1r retailer timely pays at least ninety-five

(6)
(7)
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percent (95?) of the amount due with a monthly return and
includes the underpayment with the eerylany:-s retailer's return
for the third month in the same quarter. "

Section 8. G.S. 105-L64.20 reads as rewritten:
"S 105-l-64.20. Cash or accrual basis of reporting-

Any retailer, except a uti+j+f, retailer who sells
electricity or telecommunications service, may report sales on
either the cash or accrual basj-s of accounting upon making
application to the Secretary for permission to use the basis
selected. Permission granted by the Secretary to report on a
selected basis continues in effect until revoked by the
Secretary or the taxpayer receives permission from the
Secretary to change the basis selected. A u+++it]r retailer who

sells electricitv or telecommunications service must report
its sales on an accrual basis. A sale @ of
electricity or telecommunications service
'is considered to accrue when the utility bills its customer
for the sa1e."

section 9. Part 4 of Article 5 of chapter 105 of the
General Statutes is amended by adding a new section to read:
"S LO5-L64.27. Direct certificate for call center.

(al Reguirements. -- A call center that purchases interstate
telecomrnunications service that oriqinates outside this State
and terminates in this State may apply to the Secretary for a

direct certificate. An application for a direct

and contain the information reguired bv the Secretary.
b) Effect A direct certificate authorizes its

holder to rchase telecommunications service without
tax to the seller and authorizes the seLler to not qqllgct any.

tax on a sale to the certificate hofder. A person who
purchases telecomnunications service under a direct pav
certificate must file a return and pav the tax due monthlv to
the Secretarv. A direct pav certificate issued under this
section does not apply to any tax other than the tax on
telecommunications service.

(c) CaIl Center Defined. -- A call center is a business that
is primarilv enqaqed in providinq support services to
customers bv telephone to support products or services of the
business. A business is imarilv enqaged in provid
support services bv telephone if at least sixtv percent ( 60? )

of its calls are incoming. "

certificate nust be made on a form provided bv the Secretarv

0o-RBXZ-o3 ( 4.28 )
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Section 10. Part 8 of Article 5 of Chapter 105 of
the General Statutes is amended by adding a new section to
read:
"S 105-164.44F. Distribution of part of telecommunications
taxes to cities.

within 75 davs after the end of each calendar quarter' the
Secretarv must distribute to the cities twelve Dercent (12%l

of the net proceeds of the taxes irnposed bv G.S. 105-
164.4(a) (4c) on telecommunications service. The Secretarv
must distribqte this amount among the cities on a per capita
basis accordinq to the most recent 444UaI Iation estimates
certified to the Secretarv bv the State Planninq Officer. A

citv incorporated on or after Januarv 1, 2000, mav not receive
a distribution under this section unless it meets both of the
followinq requirements :

(1) rt must be eliqible to receive funds under G'S'
136-4L.2.

(21 A maioritv of the mileaqe of its streets must be
open to the public. "

Section 1-1. G.S. 105-115(d) reads as rewritten:
" (d) Distribution pare ef the taxes i-s-

ies
Within 75 davs after the end of each

calendar quarter, the Secretarv must distribute to the cities
part of the tax proceeds from the qross receipts of an
electric power companv derived within the citv. The amount to
be distributed to a citv is three and nine hundredths percent
(3.092) of the gross receipts derived within the city."

Section L2. G.S. 105-116.1 is repealed.
Section 13. G.S. 105-120 is repealed-
Section L4. G.S. 105-467 is amended by adding a new

subdivision to read:
" ( 6 ) The sales price of prepaid telephone callinq

arrangements taxed as tanqible personal propertv
ttaar.

Section 15. The first paragraph of Section 4 of
Chapter 1096 of the 1967 Session Lawsr oS amended, is amended
as follows:

( 1 ) By deteting the word "and" before subdivision
(s).

(21 By changing the period at the end of subdivision
(5) to a semicolon and adding the word "and"-

(3) By adding a new subdivision to read:
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I " ( 6 ) the sales price of prepaid telephone callinq
2 arranqements taxed as tangibfe personal proDertY
3 under G. S. 105-164 .4 ( a ) ( 4d) . "
4 Section 16. (a) Hold-Harmless. For distributions
5 made in calendar quarters beginning on or after April Lt 2001,
6 the combined amount distributed to a city under G.S. 105-116'
7 105-164 .44F, and LO5- L87 .44 is subject to the following
B conditions:
9 ( I ) The amount distributed to a city may not exceed

10 the city,s overall benchmark amount until each
11 city receives an amount equal to its overall
12 benchmark amount.
13 (21 The amount distributed to a city may not be less
14 than the city's overall benchmark amount'
15 Section 16. (b) calculation Each quarter, the
16 Secretary of Revenue must determine a city's overall benchmark
17 amount and the amount it woul-d receive under G.S. 105-1L6,
18 105-L64.44F, and 105-:-87 .44, as modified by s.L. L998-22,
L9 section 14, if not for the redistribution required by this
20 section. The Secretary must identify those cities whose

2L distribution amounts under these three statutes are less than
22 their overall benchmark amounts and must determine the total
23 dollar amount of the shortfall. The Secretary must reduce the
24 amount to be distributed to those cities whose distribution
25 amount under those statut.es exceeds their overall benchmark
26 amount by the total dollar amount of the shortfall determined
27 for that quarter in proportion to each city's excess.
28 However, in no event may a city's distribution amount be
29 reduced below its overall benchmark amount. The Secretary
30 must redistribute these monies to the cities whose
3L distribution amounts under the three statutes are less than
32 their overalL benchmark amounts in proportion to each city's
33 shortfall. In any quarter that a city does not have a prior
34 year's dist.ribution for the corresponding quarter in the
35 preceding fiscal year, that city is excluded from the
36 redistribution required under this section for that quarter-
37 In that case, the city will- receive the amount it is entitled
38 to receive under G.S. L05-116, 105-164.44F' and 105-187.44.
39 Section 16. (c) Definition As used in this
40 section, the term "overall benchmark amount" means the sum of
4I the following two amounts:
42 ( 1 ) The amount distributed to the city under
43 repealed G.S. 105-116.1 in the same calendar

00-RBXZ-03 ( 4.28 )
Page L25



GENERAL ASSEUBLY OF NORTH CAROLTNA sEssroN 1999

1 quarter of the last year in which the city
2 recei-ved the distribution under that statute.
3 (21 The city's piped naturaf gas benchmark amount
4 for that same quarter, ds determined under S'L.
5 1998-22, section L4.
6 Section 16. (d) Report The Department of Revenue
7 must report to the Revenue Laws Study Committee by October L,
8 2002, oil the effect of the changes made by this act on the
9 amounts distributed to cities. The Department must include

10 in its report any adjustments to city distributions
11 recommended by the Department. The Department must consult
L2 with the North Carofina League of Municipalities in developing
13 its reconmendations.
L4 Section L7. G.S. 153A-152 reads as rewritten:
L5 "S 153A-152- Privilege license taxes.
L6 (a) Authority. -- A county may levy privilege license taxes
L7 on trades, occupations, professions, businesses, and
18 franchises to the extent authorized by Article 2 of Chapter
19 105 of the General Statutes and any other acts of the General-
20 Assembty. A county may levy privilege license taxes to the
2L extent formerly authorized by the following sections of
22 Article 2 of Chapter 105 of the General Statutes before they
23 were repealed:
24 c.S.105-50 Pawnbrokers.
25 G.S. 105-53 Peddlers, itinerant merchants, and
26 sPecialtY market oPerators.
27 G.S. l-05-55 Installing elevators and automatic
28 sPrinkler sYstems.
29 G.S. 105-58 Fortune tellers, palmists' etc.
30 G.S. 105-65 Music machines.
31 c. S. 105-66. 1 Electronic video games -

32 G.S. 105-80 Firearms dealers and dealers in other
33 weapons.
34 G.S. 105-89 Automobiles, wholesale supply dealers and
35 service stations.
36 G. S. 105-89. I Motorcycle dealers.
37 G.S. 105-90 Ernigrant and employment agents.
3B G.S. 105-L02.5 General business l-icense-
39 (b) Telecommunications Restriction. -- A countv maY not
40 impose a ficense, franchise, or privilege tax on a comDanY

41 taxed under G.S. 105-164.4(a)(4c)."
42 Section 18. G.S. 160A-21L is amended by adding a new

43 subsection to read:
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"(d) Telecommunications Restrictiont A cit not
impose a license, franchise r ot privile tax ona an
taled under G.S 105-164.4(a) (4c)."

Section L9. Pursuant to G-S- 62-3L and G.S. 62-32,
the Utilities Commission must Lower the rate set for local
telecommunicati-ons service to reflect the repeal of G.S. 105-
r20.

section 20. This act becomes effective January 7,
2001, and applies to taxable services reflected on bills dated
on or after January Lt 2001. Section 16 expires on July Il
2003.

00-RBXZ-03 ( 4.28 ) Page 127





LEGISLATIVE
Simplify the Tax

PROPOSAL 9:
on Telecommunications

BILL ANALYSIS

Committee:
Date:
Version:

Revenue Laws
April28, 2000
00-RBXZ-03(4.28)

Introduced by:
Summary by:

Sen. Hoyle
Cindy Awette
Committee Counsel

S(A{MARY: Legislative Proposal 9 makes several changes that wiII simpli$r the tax on
telecommunications. It taxes prepaid telephone calling cards at the point of sale, it applies one
tax at one rate to aII telecommunications seruices, including interstate telecommunications, it
establishes a sourcing rule for wireless telecommunications,. and it eliminates complicated
disfuibution formulas.for local revenue sharing while preseruing the local revenue stream.

Background: The General Assembly has not revised the tax structure for telecommunications
since 1987. Since that time there have been many changes within the industry that were not
contemplated by the tax law. Two of the primary changes that make the current tax law
difficult to apply to current industry practices are the advent of cellulhr phones and prepaid
calling cards. The industry continues to change at a rapid pace not foreseen by the 1987 tax law
changes,

Two taxes currently apply to telecommunications services. The applicability of the tax varies
depending upon the identity of the provider and the type of service. One of these taxes is a

gross receipts tax equal to 3.22% of the gross receipts derived by the provider for the provision
of local telecommunications services. The second tax is a sales tax. The rate of sales tax varies.

The rate is 3.22% for local telecommunications and 6.5% on toll telecommunications services or
private telecommunications services that both originate from and terminate in the State,

basically intrastate long-distance calls. By definitiory the tax does not apply to interstate long-
distance calls. Telephone membership corporations have been exemPt from the sales tax on
telecommunications for many years and coin-operated pay telephone calls, where the call is

paid for by a coiry were exempted from the sales tax in 1998'

Under the current distribution of the tax revenue, a city receives 3.09% of the franchise gross

receipts tax that is collected from sales within the city, subject to a freeze deduction and a hold-
harmless provision. Cities do not receive a percentage of. the sales tax revenues. This
distribution has become increasingly complicated to administer. The advent of cellular phones

has made the task of deciding whether a call is attributable to a particular cify very difficult.

Prepaid calling cards have become increasing popular and easy to use. They can be purchased

at convenient stores, Walmart, and many other places. F{owever, they are not tangible personal

property that is subject to State and local sales tax like most items sold in the stores where they

are most often purchased. As a telecommunications service, the tax is imposed on the "air
time" and the tax rate d.iffers depending on the type of call. To correctly levy the tax, telephone
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companies must track the minutes used by the person who has the prepaid calling card and the
type of call placed by the cardholder.

Bill Anatysis: This proposal addresses some of the difficulties in our current tax structure:
. It taxes prepaid telephone calling arrangements at the point of sale.
r It applies one tax at one rate to telecommunications service.
r It taxes all telecommunications services equally.
. It establishes a sourcing rule for wireless telecommunications.
. It preserves the local revenue stream, but it eliminates the complicated distribution

formulas for local revenue sharing that requires a lot of resources to be spent on
determining how to make the distribution.

Sections L and 6 of the proposal add definitions for use in taxing telecommunications. The

definition for "Prepaid telephone calling arrangement" is consistent with the definition used in
other states. Many of the definitions are similar to the ones currently used in G.S. 105-120. The
proposal defines some new terms: "service address" , "wireless telecommunications service",
and " interstate telecommunications service".

Section 2 repeals the definition of "utility" from the sales tax statutes because it is no longer
needed. With the separate taxation of telecommunications and piped natural gas, the only
industry remaining in the definition of "utility" is electricity. The proposal rewrites the sales tax

statutes pertaining to electricity so that the term is not needed. (Sectiot'ts3,7, and 8)

Section 4 sets a uniform tax rate of. 4.5o/o for all telecommunications services, except prepaid
telephone calling arrangements. The new rate replaces the current tax struchrre for
telecommunications. The 4.5o/" rate was chosen as a revenue neutral rate for the General Fund.
Based on fiscal year 1998-99, arevenue neutral tax rate has to generate a minimum of $211.3

million. The tax base for the new rate is computed from the franchise tax collections, the 6.5%

sales tax collections, and interstate estimates. Using data from New York, the Fiscal Research

Division of the General Assembly estimates that interstate calls produce $1.39 billion in receipts.

These receipts combined with $3.32 billion in receipts from franchise and sales taxes equals a

total revenue base of W]1billion. A 45% tax on this base yields 9212j' million.

Section 5 taxes prepaid telephone-calling arrangement at the point of sale and identifies the

point of sale. Consequently, it.sets the tax rate for prepaid telephone calling arrangements at
the general state rate of 4% plus the applicable local rates, which are2% in every county except

Mecklenburg, which is 21/z %.

Section 6 is the heart of the proposal. It sets forth the taxation of telecomrnunications:
. It adopts a sourcing rule for wireless telecommunications service that is in the proposed

federal Mobile Telecommunications Act. Wireless telecommunications service is provided
in this State if the customer's service address is in this State. A service address for wireless
telecommunications service may be determined by the provider based upon the customer's
telephone number, the mailing address to which the biils are sent, or a street address

provided by the customer.
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. It addresses the taxation of telecommunications service that is bundled with a service that is
not taxable. In those cases, the gross receipts from the total charges are taxable unless the
charges are separately stated.

' It taxes all telecommunications service, including interstate telecommunications service and
service provided through a telephone membership corporation.

. It replaces the current 3.22% franchise tax on local telecommunications and the 3o/o and 6.5o/o

sales tax on local telecommunications with a 4.5% gross receipts sales tax on
telecommunications.

' It retains the current tax exemption for telecommunications service provided by means of
public coin-operated pay telephones and paid for by coin. Flowever, it does include in the

definition of gross receipts the access charges billed to a person who uses the access to
provide service at a public pay telephone.

. It taxes interstate private lines as follows:
. 100% of the charge imposed at each channel termination point in this State.
. '1.00% of the charge imposed for the total channel mileage between each channel

termination point in this State.
. 50% of the charge imposed for the total channel mileage between the first channel

termination point in this State and the nearest channel termination point outside this

. State.
. It caps the tax on call centers at $50,000 a year. The cap applies to a person who purchases

interstate telecommunications service that originates outside the State and terminates in this

State and who has a direct pay certificate issued by the Secretary of Revenue. A directPay
certificate authorizes the holder to purchase telecommunications service without payingtax
to the seller and authorizes the seller to not collect any tax on a sale to a certificate holder.
The certificate holder pays the tax directly to the Department. (Section 9)

Section 10 establishes a new distribution formula that replaces the g.Xg%distribution from
telephone and electricity gross receipts under G.S. 105-116.1 with a12% distribution from the

telephone gross receipts tax established under this proposal. The distribution proposed in this

bill is made on the basis of a city's population. The distribution is intended to correlate directly
with gross receipts. The distribution formula proposed in the bill eliminates the need for
telephone companies to separately track and report local versus other calling services and

eliminates the need to determine where wireless falls in the local/nonlocal mix of calIs.

Section lL makes a conforming change to the distribution of gross receipts franchise taxes on

electric power companies. It places the distribution formula in the statute. The distribution is

currently in G.S. 105-1'l,6JL, but this proposal repeals that statute-

Section L2 repeals the current franchise tax city distribution. The repeal removes the freeze

deduction and holdback calculations, which are so difficult to administer. The holdback is

subsumed in the new calculation for distribufion of the telecommunications taxes. The

distribution of electric franchise gross receipts taxes is put in G.S. 1'05-1'1'6.
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Section L3 repeals tlne 3.22% gross receipts franchise tax on telephone companies. The tax is

repealed because it is merged into the uniform tax on telecommunications services established

in this proposal.

Sections '1.4 andLS make conforming changes to the local sales tax statutes. It puts the prepaid
telephone calling affangements in the local sales tax base.

Section L6 protects local revenues from drops resulting from unanticipated shifts in the amounts

distributed. This shifting can occur as a result of the changes in the taxation of
telecommunications and the new diskibution formula for these taxes. It envision that the

Department will report the effect of the changes and that any needed adjustrnents can then be

made before luly 1-,2003. A similar provision was included in the law that provided a simple,

uniform tax structure for piped natural gas.

Sections 17 and18 preserve the prohibition on county and city taxes on telecommunications

services that is now contained in G.S. 105-120(d).

Section 19 requires the Utilities Commission to reduce the rate set for local telecommunications

service to reflect the repeal of G.S. 105-120. The North Carolina Supreme Court upheld the

Utilities Commissior{s authority to reduce rates under its rulemaking procedure to reflect a tax

reduction that affects an industry uniformly in State ExRel. Utility Commission v. Nantahala

Power & Light Company,236 N.C. 190 (1990)

Section 20 provides that this proposal becomes effective ]anuary 1',2001"



Snonr Trruer Excise Tax on Timber Contracts.

Bnrer OvrRvrrw: It clarifies that the excise tax on instruments
conveying an interest in real propety applies to timber deeds and contracts for
the sale of standing timber.

Frscnl lMpacr: No impact.

Errecrrve Dnrrr This proposal becomes effective July L,2000, and applies to
timber deeds and contracts for the sale of standing timber executed on or after
that date.

A copy of the prcposed legislation, explanation, a d fiscal note
L32
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Referred to:

A BILL TO BE ENTITLED
AN ACT TO CLARIFY THAT THE EXCISE TAX ON CONVEYANCES APPLTES TO

TIMBER DEEDS AND CONTRACTS FOR THE SALE OF STANDING TIMBER.

The General Assembly of North Carolj-na enacts:
Section 1. G.S. Io5-228.30 reads as rewritten:

,'S 105-228.30. (Effective July I, 2000) Imposition of excise tax;
distribution of proceeds.

(a) An excise tax is levied on each instrument by which any

interest in real property is conveyed to another person. The tax
rate is one doll-ar ($1.00) on each five hundred dollars ($500-00)
or fractional part thereof of the consideration or value of the
interest conveyed. The transferor must pay the tax to the
register of deeds of the county in which the real estate is
Iocated before recording the instrument of conveyance. If the
instrument transfers a parcel of reaf estate lying in two or more

counties, however, the tax must be paid to the register of deeds

of the county in which the greater part of the real estate with
respect to value lies.

The excise tax on instruments imposed by this Article applies
to timber deeits and contracts for the sa.Ie of standinQ timber to
the same extent as if these deeds e4d eontracts conveved an
interest in real propertv.
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I (b) The register of deeds of each county must remit the
2 proceeds of the tax levied by this section to the county finance
3 officer. The finance officer of each county must credit one-half
4 of the proceeds to the county's general fund and remit the
5 remaining one-half of the proceeds, less the county's allowance
6 for administrative expenses, to the Department of Revenue on a

7 quarterly basis. A county may retain two percent (2Zl of the
8 amount of tax proceeds allocated for remittance to the Department
9 of Revenue as compensation for the county's cost in collecting

l0 and remitting the State's share of the tax. Of the funds remitted
1l to it pursuant to this section, the Department of Revenue must
L2 credit seventy-five percent (752) to the Parks and Recreation
13 Trust Fund establ-ished under G.S. 113-44.15 and twenty-five
L4 percent (252) to the Natural Heritage Trust Fund established
15 under G.S. LL3-77.7-"
16 Section 2. This act becomes effective JuIy L, 2000, and
L7 applies to timber d,eeds and contracts for the sale of standing
L8 timber executed on or after that date.
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LBGISLATIVE PROPOSAL 10:
Excise Tax on Timber Contracts

Committee: RevenueLaws
Date: April28,2000
Version: 00-LAX-004

Introduced by:
Summary by:

Representative Pope
Martha K. Walston
Committee Counsel

SUMMARY: Legislative Proposal 10 clarifies that the excise tax on instruments conveying an
interest in real property applies to timber deeds and contracts for the sale of standing timber, effective
Jaly I,2000.

CURRENT LAW: Article 8E of Chapter 105 of the General Statutes contains the provisions for
imposing an excise tax on transfers of interests in real estate located in North Carolina. The excise tax is
imposed at the rate of $1.00 on each $500.00 or fractional part of the consideration or value of the interest
or property conveyed.

The Uniform Commercial Code (JCC) was adopted in Chapter 25 of the General Statutes in 1965. G.S.
25-2-107(2), as amended in 1975, provides that "(a) contract for the sale ... of timber to be cut is a
confiaet for the sale of goods within this article whether the subject matter is to be severed by the buyer or
by the seller even though it forms part of the realty at the time of contracting, and the parties can by
identification effect a present sale before severance."

BACKGROTIND: Historically, timber interests have been treated as an interest in real property, and
the excise tax on conveyances has been applied to deeds conveying timber. With the adoption of the
UCC, the sale of standing timber was deemed to be a sale of goods. There have been two North Carolina
cases that have ruled on timber rights since the adoption of the UCC. In Mills v. New River Wood Corp.,
77 N.C. App. 576,333 S.E.2d 759 (1985), the Court ruled that coniracts for the sale of "timber to be cut"
were governed by G.5.25-2-107(2). In Mills, the cause of action was based on a timber deed, which the
Court described as evidencing the underlying contract of sale. ln a more recent case, the North Carolina
Supreme Court concluded that when North Carolina adopted the UCC, it began classiffing timber as

goods when timber was the subject of a contract for sale. Fordham v. Eason, 521 S.E. 2d 701 (1999).

The recent court decisions have led to disagreement among legal scholars and registers of deeds as to
whether contracts for the sale of standing timber and timber deeds constifute a sale of personal properlry or
a sale of real property. The proponents of timber as real property claim that the above court decisions
refer to timber as goods under the UCC only when the timber is subject to a contract for sale. The
proponents of timber as personal property claim that both contracts and deeds for the sale of timber are

governed by G.S. 25-2-107 and, therefore, do not convey an interest in real property. Under current law,
the excise tax on conveyances applies only to conveyances of an interest in real property. Consequently,
the excise tax should not be imposed on timber deeds or contracts for the sale of standing timber if they
are deemed to be sales of personal property.

BILL ANALYSIS: This proposal clarifies that the excise tax on instruments conveying an interest in
real property applies to timber deeds and contracts for the sale of standing timber. For purposes of Article
8E, Excise Tax On Conveyances, the timber will be treated as if it were real property. The proposal
remedies any confusion resulting from the court decisions regarding the treafrnent of timber deeds and
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contracts for the sale of standing timber. It is worth noting that the following subsection of G.S. 25-2-107

recognizes that a contract for the sale of standing timber can be treated as a conveyance of real property:

(3) The provisions of this section are subject to any third-party rights provided by the law
relating to realty records, and the contract for sale may be executed and recorded as a

document transferring an interest in land and shall then constitute notice to third
parties of the buyer's rights under the contract for sale. (Emphasis supplied.)
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DATE: AprIl28,2A00

TO: Revenue Laws Study Committee

FROM: Richard Bostic
Fiscal Research Division

RE: Legislative Proposal 1 0

Excise Tax on Timber Contracts

BILL SUMMARY: The bill clarifies that the excise tax on instruments conveying real property
applies to timber deeds and contracts for the sale of standing timber.

ASSUMPTIONS AND METHODOLOGY: There is no fiscal impact of this bill because it
continues the historicai tax treatment of timber deeds and contracts as real property. Despite
recent court cases that argue timber deeds are personal property, most Registers of Deeds have
continued to impose an excise tax on transfers of interests in timber deeds and contracts. (The

amount of tax generated from timber deeds cannot be ascertained because Registers of Deeds do
not separate timber deeds from other records.)

FISCAL IMPACT

Yes ( ) No (X) No Estimate Available ( )

FY2000-01 FY2001-02 FY2002-03 FY2003-04 FY2004-0s

REVENUES

EXPENDITURES

PRINCIPAL DEPARTMENT(S) & North Carolina Department of Revenue,

PROGRAM(S) AFFECTED County Registers of Deeds

EFFECTM DATE: Becomes effective July 1, 2000 and applies to timber deeds and contracts for the

sale of standine timber executed on or after that date.
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SHonr Trne: Tax Enforcement.

Bnrer OvrnVrew: The proposal makes three changes to the tax laws:

of office to Revenue Law Enforcement agents. The Secretary is not
given the general authority under G.S. 11-7.1 to administer oaths.
The Secretary does have authority under G.S. 105-261 to administer
an oath to a person with respect to a tax return or repoft.

following misdemeanor statutes:
. The willful failure to collect, withhold, or pay over tax.
I The willful failure to file return, supply information, or pay tax.
t The use of non-tax-paid fuel for highway use. (G.S. 105-449.LI7)
o Misdemeanor acts under G.S. 105-449.L20.
t The sale of cigarettes in North Carolina if the cigarettes were

originally manufactured for export to a foreign country.

meet both of the following conditions:
t Fails to include information on which the substantial correctness of

the return may be judged or contains information that indicates
that the return is substantially incorrect.

. Evidences a desire to delay or impede the revenue laws of this
State or a reliance on a position that is frivolous.

Efrecrrve Dnre: The civil penalty becomes effective October 1, 2000, and
applies to returns filed on or after that date. The remainder is effective when it
becomes law.
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LEGISLATTVE PROPOSAL 11
99-LYX?-073F(4.20l'

(TErS rS A DRAFT AND rS NOT READY FOR TNTRODUCTTON)

Short Title: Tax Enforcement. ( Public )

Sponsorss Representatives Miller; Al-len, Gray, Hi1I, Jarrell,
Luebke, Pope, and Tucker.

Referred to:

1 A BILL TO BE ENTITLED
2 AN ACT TO MODIFY THE AUTHORITY OF DEPARTMENT OF REVENUE LAW

3 ENFORCEMENT AGENTS, TO ALLOW THE SECRETARY OF REVENUE TO

4 AD},IINISTER THE OATH OF OFFICE TO DEPARTMENT OF REVENUE LAW

5 ENFORCEMENT AGENTS, AND TO PROVIDE A CIVIL PENALTY FOR

6 FILING A FRIVOLOUS INCOI4E TAX RETURN.
7 The General Assembly of North Carolina enacts:
8 Section 1. G.S. L05-236.1(a) reads as rewritten:
9 "(a) General The Secretary may appoint employees of the

10 Criminal fnvestigations Division to serve as revenue law
L1 enforcement officers having the responsibility and subject-
12 matter jurisdiction to enforce the felony and misdemeanor tax
13 violations in G.S. f€5::35 105-236, to enforce the misdemeanor
14 tax violations in G.S. l-05-449.117 and G.S. 105-449.120, and
15 to enforce any of the following criminal offenses when they
16 involve a Lax imposed under Chapter l-05 of the General
L7 Statutes: G.S. L4-91 (Embezzlement of State Property), G.S.
18 14-92 (Embezzlement of Funds), c.S. 14-100 (Obtaining Property
19 By False Pretenses), c.S. L4-119 (Forgery), and G.S. L4-L2O
20 (Uttering Forged pape+)- Paper), and G.S. 14-401.18 (Sale of
21 Certain Packages of Ciqarettes).

DE
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The Secretary may appoint employees of the Unauthorized
Substances Tax Division to serve as revenue law enforcement
officers having the responsibility and subject-matter
jurisdiction to enforce the excise tax on unauthorized
substances imposed by Article 2D of this Chapter. To serve as
a revenue l-aw enforcement officerr d[ employee must be
certified as a criminal justice officer under Chapter L7C of
the General Statutes.

The Secretarv mav administer the oath of office to revenue
1aw enforcement officers appointed pursuant to this section- I'

Section 2. G.S. 105-236 is amended by adding a new

subdivision to read:
"(10a) Filinq a Frivolous Return. :- If a taxpaver

files a frivolous return under Part 2 of
Article 4 of this Chapter, the Secretarv shall
assess a penaltv in the amount of five hundred
dollars ($500.00). A frivolous return is a
return that meets both of the followinq
reguirements:
a. Fails to include information on which the

substantial correctness of the return mav
be iudqed or conta j-ns inf ormation that
indicates the return is substantiallv
incorrect.

b' Evidences a desire to delav or impede the
revenue laws of this State or a rel-iance
upon a position that i "

Section 3. Section 2 of this act becomes effective
L,2000, and applies to returns filed on or after that

The remainder of this act is effective when it becomes
29 October
30 date.
31 l-aw.
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LEGISLATIVE PROPOSAL 11:

Tax Enforcement

Committee: Revenue Laws
Date: April 27,2040
Version: 99-LYXZ-0738

Sponsor:
Analysis by:

Rep. Miller
Y. Canaan Huie
Sta{f Attorney

ST IMARY Legislative proposal 1.L makes three changes to current law to facilitate
enforcement of the tax laws. The section that creates a ciuil penalty becomes effective October 1,

2000 and applies to offenses committed on or after that date. The remainder is effective when it
becomes law.

ANALYSIS:

Section l-. This section makes two changes to the statute that authorized revenue law
enforcement officers. First, this section would authorize revenue law en-forcement officers to

enforce several additional misdemeanors. The misdemeanor offenses that are added are as

follows:

1. Willful failure to collect, withhold or Pay over tax. G.S. 105-236(8)

2. Willful failure to file retunl supply information, or pay tax. G.S. 105-236(9)

3. Use of dyed diesel or other non-tax-paid fuel. G.S. 105-449.117-

4. Miscellaneous fuel tax misdemeanors. G.S. 105-449.120.

5. Sale of certain packages of cigarettes. G.S. L4-40L.18'

Currently, revenue law enforcement officers have authority to enforce felony violations under
G.S. 105-236 and to enforce numerous other offenses under State law when they involve a State

tax.

Second, this section authorizes the Secretary of Revenue to administer the oath of office to
revenue law enforcement officers. The Secretary is not one of the individuals who has general

authorization under G.S. 11"-7.1 to administer oaths. The Secretary does, however, have

authority under G.S. 105-261 to administer an oath to a person with respect to a tax refurn or

report.

Section 2. This section creates a civil penalty for filing a frivolous income tax return. In order

for a return to be frivolous, it must meet each of the following conditions:

1,. The return does not include information on which the substantial correctness of the

return may be judged or contains information that indicates that the return is
substantially incorrect.
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2. The return relies upon a frivolous position or evidences a desfue to delay or impede
the revenue laws.

The penalfy for filing a frivolous return would be five hundred dollars ($5OO;. As with other
penalties assessed under Subchapter I of Chapter 105, this penalty would be assessed as an
additional tax. This penalty is similar to a penalty imposed on the federal level under section
6702 of the Code.

The Department of Revenue reco(rnended this proposal. The Department has found instances
in which a taxpayer will knowingly file an incorrect return in order to inflate deductions and
thus increase the amount of a return. An example of this would be a taxpayer that claims extra
dependents. Because many of these taxpayers are already due a returry this situation is not
adequately covered by penalties currently in effect that deal with a failure to pay atax.
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DATE: May 1, 2000

TO: Revenue Laws Study Committee

FROM: Richard Bostic
Fiscal Research Division

RE: Legislative Proposal I 1

Tax Enforcement

REVENUES
General Fund

EXPENDITURES

FISCAL IMPACT

Yes (X) No ( ) No Estimate Available ( )

FY2000-01 FY 2001-02 FY2002-03 FY2003-04 Fy2004-05

See Assumptions and Methodology

PRINCIPAL DEPARTMENT(S) &
PROGRAM(S) AFFECTED: Department of Revenue

EFFECTIVE DATE: Section 2 (frivolous returns) is effective October 1, 2000, and applies to offenses
committed on or after that date. The remainder of the act is effective when it becomes law.

BILL SUMMARY: This bill (1) allows the Secretary of Revenue to administer the oath of
office to Department of Revenue Law Enforcement Agents, (2) allows Revenue Law
Enforcement Agents to enforce misdemeanor tax laws, and (3) creates a $500 civil penalty for
frling frivolous income tax returns.

ASSUMPTIONS AND METHODOLOGY: Section one of the bill, granting Revenue Law
Enforcement Agents arrest powers in selected misdemeanors, has no fiscal impact. These agents
cwrently investigate all misdemeanor tax cases but depend on local law enforcement officials to
make the arrests. There is no additional revenue from penalties.
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Section two of the bill creates a $500 civil penalty for filing a frivolous tax return, thus adding
North Carolina to a list of 18 states and the Internal Revenue Service that charge a fee for
fraudulent taxpayer actions. This penalty applies to persons who knowingly use ataxpreparer
that guarantees lucrative state and federal income tax refunds by using such schemes as
exaggerating the number of dependents or inflating deductions such as medical or charitable
contributions.

The Department of Revenue's Criminal Investigations nine person unit currently has six tax
preparers under indictment and four tax preparers under investigations. The Director of the unit
expects to investigate 6 to 10 cases ayear over the next five years. In these cases, it is estimated
that each tax preparer fraudulently prepares 100 to 200 income tax returns per year. In 951 civil
audits conducted on fraudulent returns filed from 1996 to 1998, the average overpayment of
refund was $1,463. While prosecution of these fraudulent returns recovered the overpayments,
few penalties were assessed on the taxpayers. As few as 5%o of the cases were charged with fraud
because of the tremendous staff time needed to provide the evidence necessary for a conviction.

Based on the projected caseload of fraudulent tax preparers (6 to 10 per year) and the number of
returns filed illegally by each preparer (100 to 200), the revenue from this $500 civil penalty
could range betrryeen $300,000 to $1 million a year. (This revenue will be deposited into the
General Fund.) This is a rough estimate because of the following factors. First, the revenue the
Department now receives from fraud penalties should be netted against this new revenue.
Unfortunately, the Department cannot provide the amount of penalty revenue currently received.
Second, given the severity of the case, the Department of Revenue might not apply the penalty in
every case, thus diminishing the revenue gain. Finally, the frequent application of this penalty to
fraudulent taxpayers in the next few years and the publication of this new penalty and taxpayer
prosecutions will serve as a deterrent for future tax fraud. Such deterrence of criminal action will
reduce the amount of penalty revenue.
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ARTICLE 12L
Revenue Laws Sfudy Committee

S 120-70.105. Creation and membership of the Revenue Laws Study Committee.
(a) Membership. - The Revenue Laws Study Comrnittee is established. The

Committee consists of L6 members as follows:
(1) Eight members appointed by the President Pro Tempore of the Senate;

the persons appointed may be members of the senate or pubric
members.

(2) Eight members appointed by the Speaker of the House of
Representatives; the persons appointed may be members of the House
of Representatives or public members.

(b) Terms. -- Terms on the Committee are for two years and begin on January'l'5 of each odd-numbered yeff, except the terms of the initial members, which
begin on appointment. Legislative members may complete a term of service on
the Committee even if they do not seek reelection or are not reelected to the
General Assembly, but resignation or removal from service in the General
Assembly constitutes resignation or removal from service on the Committee.
A member continues to serve until a successor is appointed. A vacancy shall be
filled within 30 days by the officer who made the original appointment. (1997-
483, s. 14.1.;1998-98, s.39.)

5120-70.106. Purpose and powers of Committee.
(a) The Revenue Laws Study Committee may:

(L) Study the revenue laws of North Carolina and the administration of
those laws.

(2) Review the State's revenue laws to determine which laws need
clarificatiory technical amendment, repeal, or other change to make the
laws concise, intelliglble, easy to administer, and equitable,

(3) Call uPon the Department of Revenue to cooperate with it in the study
of the revenue laws.

(4) Report to the General Assembly at the beginning of each regular
session concerning its determinations of needed changes in the State's
revenue laws.

These powers, which are enumerated by way of illustratiory shall be tiberally
construed to provide for the maximum review by the Committee of all revenue
law matters in this State.

(b) The Committee may make interim reports to the General Assembly on
matters for which it may report to a regular session of the General Assembly. A
report to the General Assembly may contain any legislation needed to implement
a reconunendation of the Comrnittee. \zVhen a reconunendation of the
Committee, if enacted, would result in an increase or decrease in State revenues,
the report of the Committee must include an estimate of the amount of the
increase or decrease. (1997-483, s.1,4.1.)
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S 120-70.1,07. Organizat:.on of Comrnittee.
(a) The President Pro Tempore of the Senate and the Speaker of the House of

Representatives shall each designate a cochair of the Revenue Laws Study
Committee. The Committee shall meet upon the joint call of the cochairs.

(b) A quorum of the Committee is nine members. No action may be taken
except by a majority vote at a meeting at which a quorum is present. \ /hile in the
discharge of its official duties, the Committee has the powers of a joint committee
under G.S. 120-19 and G.S.120-19.1 through G.5.120-19.4.

(c) The Committee shall be funded by the Legislative Services Commission
from appropriations made to the General Assembly for that purpose. Members
of the Comrnittee receive subsistence and travel expenses as provided in G.S.

120-3.1, and G.S. 138-5. The Comrnittee may contract for consultants or hire
employees in accordance with G.S. 120-32.02. Upon approval of the Legislative
Services Commissiory the Legislative Services Officer shall assign professional
staff to assist the Committee in its work. Upon the direction of the Legislative
Services Commissiory the Supervisors of Clerks of the Senate and of the House of
Representatives shall assign clerical stalf to the Committee. The expenses for
clerical employees shall be borne by the Committee. (1997483, s.1.4.1..)
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Issues Referred to Revenue Laws Study Committee
1999-2000

Topics referred by the Legislative Research Commission:
Consolidated income tax returns by affiliated corporations,
including the legal, fiscal, and other effects of consolidated or
combined reporting (HJR 491-McMahan: 5.L.99-395, Sec. 2.1(5)a).

Propertv tax exemptions for nonprofit institutions (SB 325; 5.L.99-
191,, Sec. 3) The current property tax exemption for CCRC expires
this year. Related to the CCRC issue is the tax exemption for
hospitals.

Topics referred by legislation
. Investment Advisors (SB 1010; S.L. gg-3g5,Sec. 13.1) Regulation

and practice of investment advisers.
. Disaster County Tier Rankings (S.L. 99463, Extra Session, Sec.

4.n Study the potential consequences of lowering the enterprise
area tier designations under G.S. 105-129.3 of counties that
sustained severe to moderate damage from a hurricane or a
hurricane-related disaster in1999, according to the Federal
Emergency Management Agency.
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1999 Tax Law Changes

ELIMINATE STAMT€ FOR DEED TAX

AN ACT TO ELIMINATE THE USE OF STAMI]S TO INDICATE UTHETHER
THE EXCISE TAX ON CONVEYANCES HAS BEEN PAID AND TO MAKE THE
PENALTIES THAT APPLY TO THIS TAX THE SAME AS FOR OTHER TAXES.

Ovrnvluw: This act eliminates the requirement that tax stamps be used to
indicate whether the excise tax on conveyances has been paid. It also makes the
penalties for failure to pay the tax the same as for other taxes.

Frscerlrwacr:
significantly.

ErrscrtvE Dans: July 1,,2000.

Becrcnouxp & ANanvss: The excise tax on conveyances, known as the deed
stamp tax, is a State tax on instruments transferring an interest in real property.
The register of deeds of the county in which the property is located collects the
tax when the deed transferring the property is recorded. The person presenting
the instrument for recording is responsible for indicating, on the instrument the
amount of tax due. The register of deeds must collect the tax due and mark on
the instrument to indicate payment of the tax and the amount paid. The tax rate
is $1.00 for each $500.00 (0.2'/.) of the value of the property conveyed. The
county retains one-half of the net proceeds of the tax and remits the remaining
one-haif to the State. 75% of the funds remitted to the State is dedicated to the
Parks and Recreation Trust Fund created in G.S. 11344.15 and 25% is dedicated
to the Natural Heritage Trust Fund created in G.S. 113-77.7. None of the State's
share of the deed stamp tax goes to the General Fund.

Under prior law, the Register of Deeds had to use tax stamps to indicate the tax
had been paid. This act removes the requirement that tax stamps be used to
indicate the tax has been paid. Tax stamps are no longer the best method for
tracking payment of the conveyance tax now that metering machines and similar
equipment are available. About 85 of the 100 counties have switched from
stamps to more modern methods of tracking the tax. The act does not prohibit a

county from using stamps to indicate that the tax has been paid. However,
effective July 7, 2000, the Departrnent of Revenue will no longer be responsible

The act will not affect local or State revenues
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for ordering and maintaining an inventory of various denominations of stamps
to sell to the counties that choose to use them.

The act continues the work the legislature began last session when it amended
several sections of the Revenue Act to make tax penalties uniform by providing
that the civil and criminal penalties applicable to all other State taxes apply to the
conveyance tax. Under prior law, willful evasion of the tax was a Class 3
misdemeanor punishable by a fine of between $100 and $1,000. The general
penalty contained in Article 9 of Chapter 105 for failure to pay the tax due is 10%
of the amount of tax due. The penalty for willfully failing to pay the correct
amount of tax due is a Class 1 misdemeanor. Attempting to evade a tax due is
punishable as a Class H felony.

The Revenue Laws Study Committee, upon the reconunendation of the
Department of Revenue recommended this legislation.

CONTINUING CARE RETIREMENT HOMES

AN ACT TO MAKE CORRECTIONS AND CONFORMING CHANGES
RELATING TO TAXATION OF CONTINLIING CARE RETIREMENT HOMES.

OvsRVrnw: The act makes corrections and conforming changes to the
1998 legislation that temporarily revised a property tax exemption for continuing
care retirement centers (CCRCs), which had been held unconstitutional in L998.
The act makes the following changes retroactive to the 1998 tax year:

o Removes an unconstifutional grandfather clause from the exemption.
o Clarifies that the entity that selects the governing board of the nonprofit

CCRC may be a corporation or an unincorporated association.
o Provides that the entity that selects the governing board of the nonprofit

CCRC may be a charitable orgarizatton, a fraternal beneficiary
association, or a domestic fraternal association.

. Discourages counties and cites from collecting prior years' taxes on
exempt CCRCs on or after January 1-,1998.

Frscer Ivpecr: Insignificant impact.

Changes are rekoactive to the 1998 tax year.Eprncrrvr Deru:
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Bacrcnoul.to & ANervss: In 1998, the General Assembly exempted from
property tax those CCRCs whose governing body is not self-perpetuating but is
selected by another publicly supported charitable nonprofit. That act effectively
restored the exemption for those CCRCs that were exempt under the law struck
down by the North Carolina Supreme Courtl, but retained taxability of those
CCRCs that had been taxed all along. It did not affect charitable homes for the
aging, which were already exempt and were not affected by the court case.

\A/hile the 1998 legislation was in comrnittee, an amendment was added limiting
the exemption to those CCRCs who met the definition as of a certain date. Such
a grandfather clause in a property tax provision is not a valid classification under
the North Carolina Constitution. After the law was enacted, the Institute of
Government noted the unconstitutional grandfather clause, and some counties
determined that they would not recognize the exemption because it had this
unconstitutional provision. This act removes the unconstitutional grandfather
clause that limited the property tax exemption to CCRCs whose charter or
bylaws met the definition on August'Ls,1998.

The act also expands the definition of the appointing entity to include
associations and fraternal entities. To qualify for the property tax exemption
under the 1998 law, the governing board of the CCRC had to be appointed by a
publicly supported charitable 50L(c)(3). After the 1998 legislation was enacted,
some CCRCs determined that their boards were appointed by nonprofit
associations, rather than corporations, and that some of these nonprofits were
fraternal (S01(c)(8) and (10)) rather than charitable.

The act removes the financial incentive for assessing retroactive taxes on exempt
CCRCs. It does so by reducing the annual State reimbursement to a county or
municipality for the repeal of the intangibles tax by 110% of the amount of taxes
coliected in that year on exempt CCRCs for a year prior to the 1998 tax year. This
part of the act is repealed effective September 1., 2003, because the five-year
discovery period will have expired then.

Lastly, the act authorizes the Legislative Research Commission to study the issue
of property tax exemptions for nonprofits and directs the Legislative Research
Commission to rbport its findings and recommendations to the 2000 Session of
the 1999 General Assembly. On August 25, '1.999, the Legislative Research
Commission referred this issue to the Revenue Laws Study Committee.

1In re Springnoor,348 N.C. 1 (1998).
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REAL PROPERTY TAX PENALTY

AN ACT TO PROVIDE AN EXCEPTION TO TFTE LATE LISTING PENALTY
FOR CERTAIN REAL PROPERTY IN COUNTIES THAT HAVE NOT
ADOPTED PERMANENT LISTING AND TO PHASE IN PERMANENT
LISTING IN ALL COUNTIES.

OvgnvIEw: This act requires the board of county commissioners of each county
to install a permanent listing system. (Note: The act only applies to the
following six counties: CIay, Graham, Swairy Vance, WarrerL and Yancey.) It
also provides that the 10% late listing penalty will not apply to property that has
not been improved or transferred since it was last listed.

Frscar Irwacr: Insignificant impact.

Errncrrve Derr: Each of the six counties affected must have a permanent
listing 'system for taxable years beginning on or after July 1,, 2004. The
prohibition on imposing the 10% late listing penalty is effective for taxes
imposed for taxable years beginning on or after July '1,,1999 and sunsets ]uly 1,
2004.

BacxcnouNo & ANarvsIs: There are only six counties that have not adopted a
permanent listing system for property tax purposes: Clay, Graham, Swain,
Vance, Warrery and Yancey. Under a permanent listing system, the assessor
rather than the owner is responsible for listing all real property for property tax
Purposes. The owner of the property does not need to respond to the listing
form unless the property has been improved or transferred since the last listing.
The 1'0% late listing penalty does not apply to property listed under a permanent
listing system. However, the penalty does apply il the taxpayer fails to furnish
the assessor with information concerning improvements to the property not
reflected on the listing form.

To encourage counties to install a permanent listing system as soon as possible,
the act provides that, effective for taxes imposed for taxable years beginning on
or after JuIy 1.,1999, the 10% late listing penalty will not apply to property that
has not been improved or transferred since it was last listed. The prohibition on
imposing the late iisting penalty sunsets luly 1.,2004. The late listing penalty
applies to property that should have been listed for tax purposes but is not.
when the property is "discovered", the property is taxed for the year it was
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discovered and the preceding five years it escaped taxation. Each year's taxes
are computed separately. A late listing penalty equal to !0% of the amount of
the tax for the earliest year the property was not listed is added to the amount of
tax due. The penalty is computed separately for each year the failure to list
occurred.

TECHNOLOGY COMMERCIALIZATION CREDIT

AN ACT TO
COMMERCIAL
UNIVERSITIES.

Ovsnvrsw:

PROVIDE AN INCENTIVE FOR BUSINESSES TO FIND
USES FOR TECHNOLOGY DEVELOPED BY RESEARCH

This act adds a new investment tax credit, the technology
commercialization credit, to the William S. Lee Quality Jobs and Business
Expansion Act, effective for taxable years beginning on or after January 7,2000.2

Fscerltvrpacr: Beginning with the 2000-2001 fiscal year, the maximum
General Fund revenue loss is expected to be $2.1 million per year.

Errtcrrvg Dann: Effective for taxable years beginning on or after janu ary 1,
2000.

BecrcnouNp & Axervsts: The new investment tax credit is an alternative to the
existing 7% tax credit for investing in machinery and equipment. The technology
commercialization credit applies only to investments in machinery and
equipment used in production based on technology licensed from a research
university. In additioru to qualify, the machinery and equipment must be
located in a tier one, two, or three enterprise area. Finally, the taxpayer's
investment must equal at least $10 million during the taxable year, and must
total at least $100 million over a five-year period. If the investment totals
between $100 million and $fSO million over five years, the technology
commercialization credit is equal lo 15% of the amount invested. If the
invesfment equals or exceeds $150 million over five years, the technology
commercialization credit is equal to 20% of the amount invested. The technology
commercialization credit remains available for 10 years of investrnents at a single
location. The taxpayer's eligibility for the technology commercialization credit is

2 The'\filliam S. Lee QualityJobs and Business Expansion Act, enacred by the General Assembly in 7996,wx
designed to promote economic dwelopment throughout the State by providing various business tax credits.
These credits were expanded bythe General Assembly in S.L. 1997-277, S.L. 1998-55, and S.L. t999-360.
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based on the Secretary of Comrnerce's certification that the taxpayer will invest
either $100 or $150 million over five years. If the taxpayer does not achieve the
certified level of investrnent, the credit is forfeited. As for the existing investment
tax credit, forfeiture of the credit triggers forfeiture of any worker training credit
taken for training workers to operate the new machinery and equipment.

The technology commercialization credit is more generous than the existing
investrnent tax credit under the William S. Lee Act in the following ways:

. The existing investment tax credit is 7% of the amount invested. The
technology commercialization credit is 15% or 20o/o of the amount
invested, depending upon the size of the investment.

. The existing investment tax credit must be taken in seven annual
installments beginning the year after the year the investment is placed
in service. The technology commercialization credit may be taken in
the year the investment is placed in service.

. The bxisting investment tax credit applies only to the extent the new
irnzestment is not offset by the amount of machinery and equipment
the taxpayer either sold or took out of service in the three-year period
before the new investment was placed in service. This restriction
limits the existing credit to net increases in North Carolina investment,
and disallows it for investments, that, in effect, is a replacement or
relocation of pre-existing machinery and equipment. The technology
cornmercialization credit is not required to be offset by machinery and
equipment sold to another taxpayer if the new owner keeps the
machinery and equipment in service in North Carolina. In addition,
this new investment tax credit is not required to be offset by machinery
and equipment the taxpayer takes out of service if it was in service at a
separate location and was used in a business that is not competitive
with the technology commercialization business.

. The existing investment tax credit, like all other William S. Lee Act
credits, may be taken against the taxpayer's income tax or franchise
tax, but not both. The technology commercialization credit may be
taken against both income tax and franchise tax. The taxpayer must
determine what percentage of the credit will be taken against each tax,
and must maintain the same percentage for the purpose of
carryforwards. If new investment is made in a second or subsequent
tax year, the taxpayer may elect a different percentage with respect to
the credit for each tax year. The election is binding.

. The existing investrnent tax credit, like all other William S. Lee Act
credits, muy b" carried forward for five years unless the investment
amount exceeds $150 million over a two-year period, in which case it
rrray be carried forward for 20 years. The technology
commercialization credit may be carried forr,rrard for 20 years.
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ZERO ESC TAX/TRAINING CONTRIBUTION

AN ACT TO IMPLEMENT A ZERO UNEMPLOYMENT INSLIRANCE TAX
RATE FOR MORE EMPLOYERS WITH POSITIVE EXPERIENCE RATINGS,
AND TO TEMPORARILY REDUCE THE UNEMPLOYMENT INSURANCE
TAX BY TWENTY PERCENT FOR MOST EMPLOYERS AND SUBSTITUTE AN
EQUIVALENT CONTRIBUTION TO FUND ENHANCED EMPLOYMENT
SERVICES AND WORKER TRAINING PROGRAMS.

Ovgnuuw: This act makes two changes to unemployment insurance taxes:
. It changes the minimum credit ratio of employers who are granted a zero

tax rate from 5% to 4%, effective April'1,,1999.
o It temporarily reduces unemployment insurance taxes for most employers

by 20% and levies a corresponding contribution to be used for enhanced
reemployment services and worker training programs, effective ]anuary 1,
2000. The rate of contribution is the lesser of 20% or a percentage that
yields an amount thaf when combined with the employer's
unemployment insurance taxes, is no greater than the amount of tax the
employer would have paid under existing law. These changes will sunset
in two vears.

Ftscar Ivpacr: See Background & Analysis section.

Errpcrryn Ders: Minimum credit ratio change
1,1999

Reduce UI Tax/Remployment fund contribution
January 1,,2000

BacrcRouND & ANerysrs:

April

Minimum Credit Ratio Change. In 1995, the General Assembly set a zero
unemployment insurance tax rate for employers with credit ratios of 5% or
greater. This act allows more employers to have a zero unemployment tax rate
by lowering the threshold from 5% to 4%. The credit ratio is the ratio of an
employer's credit balance in the Unemployment Insurance (UI) Fund relative to
the employer's payroll. The UI Fund is maintained by the U.S. Treasury and
funded by the State unemployment insurance tax. This part of the act is effective
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with respect to calendar quarters beginning on or after AprLl 1, 1999. The
Employment Security Commission (ESC) reconunended this change due to the
solvency of North Carolina's UI Fund and the increasing stability of labor
markets. As of April 30,1999, the balance in the Unemployment Insurance Trust
Fund stood at$'1,.22 billion. In additiory a reserve fund contains an additional
$200 milliory due to the Fund's solvency and North Carolina's low
unemployment rate. ESC estimates this change will affect over 1"0,000

employers, with a tax savings to employers of over $1,000,000 in the first year.
With an additional6,400 employers reaching the 4o/o credit ratio each year, ESC

estimates that 38,000 employers will benefit from this zero tax rate by 2004.

Reduce UI TaxlReemployment Fund Contribution. The act also reduces the
unemployment insurance taxes employers pay to the Employment Security
Commission. The reduction is 20% for most employers, slightly less for new
employers, and less for roughly 3,400 employers with a high debit ratio. Those
employers who pay at a zero tax rate are not affected by this change. The act
levies a new tax equal to a percentage of each employer's unemployment
insurance tax. The tax is called a "training and reemployment contribution."
The percentage rate of the confribution is the lesser of 20% or a percentage that
yields an amount that when combined with the employer's reduced UI tax, is no
greater than the amount of UI tax the employer would have paid under the prior
law. Thus, when the UI tax reduction and the new contribution are netted, all
employers will pay the same or slightly less. These changes become effective
January 

-1,,2000, and sunset January '1,, 2002.

It is estimated that the new contribution will generate $22.9 million in FY 1999-
2000 and $60.8 million in FY 2000-2001. The new contribution will be credited to
a non-reverting account subject to appropriation by the General Assembly. The
account is called the "Employment Security Commission Training and
Employment Account." The act states the intent of the General Assembly that
4/5 ol the proceeds will be appropriated annually from the account to the
Deparfment of Communify Colleges for nonrecurring expenditures for various
worker training programs. The act amends The Current Operations and Capital
Improvements Appropriations Act of 1999 to appropriate from the Employment
Security Commission Training and Employment Account to the Community
Colleges System Office the sum of $18 million for the 1999-2000 fiscal year and
the sum of $48.5 million for the 2000-2001 fiscal year. The act states the intent of
the General Assembly that the remaining 1/5 of the proceeds will be
appropriated annually from the account to the Employment Security
Commission for the costs of collecting and administering the new contributiory
and for nonrecurring expenditures for enhanced reemployment services. The act
amends the budget bill to appropriate from the Account to the Employment
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Security Commission the sum of $4.5 million for the 1999-2000 fiscal year and the
sum of $tZ.t million for the 2000-200l fiscal year.

Unemployment insurance taxes are paid by employers on a quarterly basis and
deposited into the State Unemployment Insurance Trust Fund. After deducting
any refunds payable from the Fund pursuant to G.S. 96-10(f), the money is
deposited with the secretary of the treasury of the United States to the credit of
this State's account in the Unemployment Trust Fund. Funds in the State's
account earn interest that is also credited to the account. As money in the State's
account is needed to pay benefits, it is transferred to the State and credited to the
benefits account of the State's Unemployment Insurance Fund to be used to pay
benefits to people who lose their job through no fault of their own. Federal law
prohibits transfer of. or payment of refunds from money in the Trust Fund.

The General Assembly reduced unemployment insurance tax rates in recent
years because the balance in the federal trust fund was higher than needed to
pay benefits. The tax rates wiil automatically double when the trust fund
balance falls below $800 million. By reducing the unemployment insurance tax
rates by 20% for two years, the changes made by this act could cause the balance
in the trust fund to fall faster, triggering an automatic tax increase earlier than
might otherwise occur. On the other hand, it is hoped that the enhanced
reemployment services funded by the new contribution would shorten the
average period before a worker is reemployed, thereby reducing benefit
payments for the trust fund. The new contribution would sunset automatically if
a drop in the trust fund balance triggered an unemployment insurance tax
increase.

History of UI Fund Reductions. Since 1992, the General Assembly has enacted
the following legislation to reduce the amount of money in the Unemployment
Insurance Fund:

. 1992 - suspended the 2Ao/o surcharge on unemployment taxes.

. 1993 - cut unemployment taxes for positive rated employers by an average
of 30% for any calendar year in which the balance in the Fund equals or
exceeds $800,000,000.

. 1994 - cut the unemployment taxes for positive rated employers by *
average of 38.7% and cut the unemployment taxes for new employers by
20%.

. 1995 - cut the unemployment taxes for positive rated employers by an
average of. 23%, set a zero rate for employers with credit ratios of 5.0 or
over, and reduced from 60% to 50% the percentage of annual average
wages used to calculate the taxable wage base.

. 1996 - reduced unemployment taxes in three ways by (1) assigning a one-
year zeto unemployment insurance tax rate for all positive rated
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employers, (2) giving overdrawn employers additional time to make
contributions to their accounts so that they may qualify for the zero tax
rate in 1996, and (3) permanently reducing the tax rate for new employers
from'J..8% to1..2%.

INTANGIBLES TAX SETTLEMENT

AN ACT TO PROVIDE FUNDS TO MEET THE REQUIREMENTS OF A
CONSENT JUDGMENT UNDER THE INTANGIBLES TAX CASES.

Ovenvlrw: This act approves a settlement agreement executed by the Speaker of
the House of Representatives and the President Pro Tempore of the Senate on
July 8, 1999, in settlement of Smith. et al. v. State, 95 CVS 06715 and Shaver, et al.
v. State. 98 CVS 00625. These cases were initiated by taxpayers who paid
intangibles tax on stocks for tax years 1990,1991,1992,1993, and 1994, without
protesting the payment in a timely manner. The act also appropriates the funds
necessary for the refunds.

Frscer Iwecr:

. Appropriates $200 million on October 1,'l-ggg,from the Savings Reserve
Account for fiscal year 1999-2000 to a settlement fund to pay tax refunds
claimed by the above taxpayers.

o Directs the General Assembly to allocate the remaining $240 million to the
settlement fund by July 10, 2000.

Errrcnve Darr: luly 20,1.999.

Bacrcnourup & ANarvsts: On July 8, 1999, a settlement agreement was signed
by the President Pro Tempore of the Senate, the Speaker of the House of
Representatives, and the Class Counsel for the plaintiffs in two pending lawsuits
dealing with the question of when refunds should be paid to taxpayers who paid
intangibles tax on stocks for the 1990-94tax years and who did not timely protest
payment of this tax. The agreement was in response to two Superior Court of
Wake County decisions regarding nonprotester refunds. On May 25,1999, the
superior court held the State liable for $360 million of refunds and interest for the
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199L-94 tax years in Smith, et al. v. State of North Carolina, 95 CVS 06715.3 In a
more recent decisiory the superior court held that the State was liable for $110
million in refunds and interest for the 1990 tax year in Shaver, et al. v. State, 98
cvs 00625.

On the same day as the July 8,1999, settlement agreement, the Superior Court of
Wake County entered a consent order tentatively approving the settlement
agreement. The consent order provides for the following:

o The General Assembly will appropriate $440 million to a settlement fund
over the next two years:

1. The General Assembly must allocate $200 million to the fund
before October 'I.,, 1999. This money will be drawn from the
Savings Reserve Account.

2. The General Assembly must allocate the remaining $240 million
to the fund by luly 1"0, 2000.

o Within the Settlement Fund, 85% of the funds will be allocated to the
"Smith/Shaver Claims Fund Account" and 15% will be allocated to the
"Smith/Shaver Administration Account". Interest and earning on all
proceeds will be added as principal to the taxpayers' Claims Fund
Account.

. The class counsel under the supewision of the court will administer the
Settlement Fund.

. No disbursement will be made from the Claims Fund Account until after
August'1,,2000.

o Class members will be provided full notice of the terms of the settlement
agreement and their rights.

o The State is immune from any further liability for claims brought by
taxpayers regarding the payment of intangibles tax on shares of stock
under the repealed G.S. 105-203. This statute imposed an intangibles tax
on shares of stock and provided a taxable percentage deduction reducing
a taxpayer's liability for this tax in proportion to the issuing company's
income taxed in North Carolina. In 1997, the North Carolina Supreme
Court held the statute unconstitutional because it violated the commerce
clause by discriminating against out-of-state companies.

o The Class Counsel will be developing a timetable for implementing the
refund procedures and payment to individual taxpayers.

Pursuant to the terms of the above consent order, the act provides for the
following appropriations:

3 This decision was iszued by the superior court on remand from the North Carolina Supreme Corut decision
in Smith et al. v. State, 349 N.C. nt $998). The Supreme Court held that the trial corrrt .o.d in dismissing
the claims of individuals who paid the intangibles tax for the years in question but did not give notice
challenging the legaliry of the tax The Court remanded the case to the superior court to determine the details.
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$200 million is appropriated from the Savings Reserve Account for the
1999-2000 fiscal year to the Department of the State Treasurer on October
'1,1999. This sum is to go to a reserve for the Smith/Shaver cases and is to
be held in reserve for allocation pursuant to the above consent order. The
act states the intent of the General Assembly to restore to the Savings
Reserve Account the sum of $200 million during the 2000-2001 fiscal year.
An additional $240 million is allocated no later than July 10, 2000, in
accordance with the above consent order.

PHASE II FUNDS/IMMUNITY/TAX EXEMPT

AN ACT TO AUTHORIZE TT#, APPOINTMENT BY THE SPEAKER OF THE
HOUSE OF REPRESENTATIVES AND THE PRESIDENT PRO TEMPORE OF
THE SENATE OF MEMBERS OF THE BOARD OF DIRECTORS OF TFIE
CERTIFICATION ENTITY FOR THE PHASE II SETTLEMENT FUND' TO
PROVIDE THE MEMBERS OF THE BOARD OF DIRECTORS LIMITED
IMMUNITY FROM CIVIL LIABILITY, TO PROVIDE AN EXEMPTION FROM
STATE INCOME TAX FOR INTERESI INVESTMENT EARNINGS, AND
GAINS OF CERTAIN TRUST FUNDS, TO PROVIDE A CORPORATE INCOME
TAX CREDIT FOR MANLIFACTURERS PRODUCING CIGARETTES FOR
EXPORTATION TO A FOREIGN COUNTRY, AND TO PROHIBM THE SALE
OF CERTAIN PACKAGES OF CIGARETTES.

Overview: The act does the following:
o Board of Directors. It provides for the appointment of the board of

directors of a nonprofit corporation that will be the certifying entity to
distribute money to tobacco growers and allotment holders in North
Carolina. Pursuant to an agreement among four tobacco manufacturers,
the manufacturers will pay the sum of $5.15 billion into the National
Tobacco Grower Settlement Trust over a twelve-year period. This trust
will provide payments to tobacco growers and allotment holders in
fourteen grower states, including North Carolina. This money, referred to
as Phase II settlement funds, wiil be used to ameliorate potential adverse
economic consequences of likely changes in the tobacco market on grower
states. This provision became effective lwly 22,1999.

. Board of Directors' Immunity. It provides immunify to the board of
directors for certain acts or omissions arising out of the performance of the
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member's duties as a member of the nonprofit corporation. This provision
became effective JuLy 22,1999.
Income Tax Exemption. It provides an income tax exemption for the
interest, investment earnings, and gains of a trust that is established to
compensate those who suffer economic loss as a result of a settlement
agreement between the State and one or more manufacfurers to settle
claims of the State against the manufacturers for damages arising from a

product of the manufacturers. This change is effective for taxable years
beginning on or after January L,1999.
Corporate Income Tax Credit. It creates a corporate income tax credit for
manufacturers who produce cigarettes for exportation to a foreign
country. The amount of the credit varies depending upon the amount of
cigarettes exported in the tax year compared to the amount exported in
1998. This credit is effective for taxable years beginning on or after
january '/.,,1999, and sunsets for cigarettes exported on or a-fter Januxy 1,

2005.

Unlawful to Sell Certain Cigarettes. It makes it unlawful to sell cigarettes
in North Carolina if the cigarettes were originally manufactured for export
to a foreign country. The Secretary of Revenue is authorized to cancel the
license or certi-ficate of registration of a person who violates this law. This
change is effective December 1.,1999, and applies to offenses committed
on or aJter that date.

Frscal Iurpacr: The above tobacco export credit and tax exemption for the
earnings of the settlement trust fund are expected to reduce General Fund
revenues by $8.7 million in fiscal year 1999-2000, $9 million in fiscal year 2000-
200'1-., $9.3 million in fiscal year 2001-2002, $9.6 million in fiscal year 2002-2003,
and $9.9 million in fiscal year 2003-2004.

Er''pscrrys DRtn: See Overview section.

BecrcRouNo & Auerysrs:

Historlz of the Master Settlement Agreement. On November 23, 1998, forty-six
states, including North Carolina, and four tobacco manufacturers signed a

Master Settlement Agreement, that settled existing and potential claims of the
states against the manufacturers for damages arising from the tobacco products
of the manufacturers.4 The manufacturers agreed to make payments to the states
totaling $206 billion through the year 2025. Pursuant to the terms of the Master
Settlement Agreement, North Carolina and the four tobacco manufacturers

a The four tobacco manufacn-uers are Phillip Morris, Inc., R J. Reynolds Tobacco Company, Brorvn Ec

\fliiliamson Tobacco Colporation, and Lorillard Tobacco Company.
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entered into a consent decree, filed in Wake County Superior Court on December
2'l',1998. State of North Carolina v. Phillip Morris, Incorporated, et al.. 98 CVS
14377. This consent decree directed the Attorney General to create a nonprofit
corporation for purposes of receipt and distribution of 50% of the funds allocated
to North Carolina under the Master Settlement Agreement. The consent decree
also required that the creation of the corporation had to be approved by the
General Assembly. On March '1,6, 1999, the General Assembly in Senate Bill 6
(S.L.1ggg-2) appioved the creation of a nonprofit corporationio distribute 50%
of Phase I of the settlement funds allocated to North Carolina. 5.L.1999-2 directs
that these funds be used for the public charitable purposes of providing
economic impact assistance to economically affected or tobacco-dependent
regions of the State. 5.L.1999-2 further states the intent of the General Assembly
to allocate the remainingi}"/o of the Phase I settlement funds as follows:

25% to a trust fund to be established by the General Assembly for the
benefit of tobacco producers, tobacco allotment holders, and persons
engaged in tobacco-related businesses.
25% to a trust fund to be established by the General Assembly for the
benefit of health.s

Under the terms of the Master Settlement Agreement, the four manufacturers
also acknowledged the adverse effect that the terms of the Agreement would
have on the tobacco grower community. The Agreement contains provisions,
such as market restrictions, that are expected to result in a decline in demand for
tobacco products. As part of the consideration for settling the claims, the
Agreement obligated the manufacturers to address these economic concerns of
the tobacco growers and tobacco quota holders.

To meet the obligatiory the manufacturers agreed to establish a trust called the
National Tobacco Grower Settlement Trust. They agreed to pay up to $5.fS
billion over the next twelve years into the Trust, referred to as Phase II settlement
funds. Proceeds of the Trust would be allocated directly to tobacco growers and
tobacco allotment holders in fourteen grower states, including North Carolin+
based on a plan developed by a nonprofit corporation in each state composed of
goverrunent leaders and public members. The Superior Court of Wake County
must approve the trust and the payments made under it.5

The trust is designed to be a qualified settlement fund under the Internal
Revenue Code. As suclr, it is taxable as a corporate taxpayer at the tax rate of a

s As of Augu st 1999, the General Assembly had not established trust funds for the remaining 50olo of the Phase
I settlement funds.
6 A court settlement was signed in Vake County Superior Coun on August 20, 1999, approving the setdement
of the Phase II funds and the distribution of the payrnents out of tlese-funds to the fo-urteen g;ower states.

B-14



trust. The primary benefit of being a qualified settlement fund is that the
manufacturers who contribute the principal to the fund may claim a tax
deducfion on the contributions when they are paid into the fund. If it is
determined that the trust does not meet the requirements of a qualified
settlement fund, the trust's taxation does not change because contributions to a
trust are not included in its gross income. However, the manufacfurers would
not be able to claim a deduction for their contributions until the monev was
distributed to the growers and quota holders.

For federal and state tax purposes, the contributions to the trust are tax-exempt.
To calculate North Carolina taxable income for both corporations and trusts, one
begins with federal taxable income. Since the contributions are not included in
income.for federal tax purposes, they are not included in income for State tax
purposes. However, the interest, investment earnings, and gains of both a
qualified settlement fund and a trust are taxable for federal and State tax
PurPoses. Some states exempt qualified settlement funds from state income tax.
Locating the settlement fund in a state that does not tax it can maximize the
amount of funds distributed to those who suffer economic loss because of the
Master Settlement Agreement. Because of North Carolina's role in producing the
economic loss, and the desire to have the settlement fund located in this State,
the act exempts the interest, investment earnings, and gains of the settlement
fund from State income tax.

Provisions of the act. The act carries out the management and distribution of the
Phase II funds as follows:

Board of Directors/ImmuniV. It authorizes the Speaker of the House of
Representatives to appoint one State Representative and the Senate Pro
Tempore to appoint one State Senator to the certification board. This is
the board that will determine how the Phase II funds will be distributed to
North Carolina tobacco farmers and allotment holders. The other
members of the board are the Governor, the Commissioner of Agriculture,
the Attorney General, two members of the North Carolina congressional
delegation selected by the delegatiory and four to seven citizens appointed
by the Governor. The act provides for limited immunity from liability for
the members of the board while performing their duties on behalf of the
board. Immunity is not provided for intentional wrongdoing, willful or
wanton misconduct, or motor vehicle accidents. Since the board will be a
private board, not a State agency, its members will not be covered by the
liability insurance coverage the State obtains for its officers and
employees.
Corporate Income Tax Deduction. It provides for a corporate income tax
deduction from federal taxable income on the interesf investment
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earnings/ and gains earned on funds in a qualified settlement fund that
meets the following conditions:

1. The settlors of the fund are two or more manufacturers that signed
a settlement agreement with North Carolina to settle existing and
potential claims of the State against the manufacturers for damages
athibutable to a product of the manufacturers.

2. The purpose of the fund is to address potential adverse economic
consequences resulting from a decline in demand of. the
manufactured product expected to occur because of market
restrictions and other provisions in the settlement agreement.

3. A court of North Carolina approves and retains jurisdiction over
the fund.

4. Certain portions of the distributions from the fund are made in
accordance with certifications that meet the criteria in the
settlement agreement and are provided by a nonprofit entity, the
governing board of which includes State officials

Income Tax Deductions for Trusts. It provides for an income tax
deduction for trusts similar to the above deduction. The provision for a
tax deduction is set out in both the corporate and trust income tax statutes
in case it is determined that the trust does not meet the requirements of a
qualified settlement fund.
Corporate Income Tax Credit/Cigarette Exportation. It allows a corporate
income tax credit for tobacco manufacturers who export cigarettes to
foreign countries. The credit is a dollar amount per cigarette exported for
those manufacturers who export at least 50% as many cigarettes in the
taxable year as they did in calendar year 1998. The dollar amount ranges
from forty cents to twenty cents per L,000 cigarettes exported. The credit
is capped at the lesser of $6 miilion per year or 50% of the manufacturer's
corporate tax liability for any given year. Prior to enactment of the act by
the General Assembly in the 1999 Session, the issue was raised as to
whether or not this tax credit violates GATT, one of the international trade
agreements. The General Assembly staff was of the opinion that the tax
credit violates GATT, while counsel for one of the four tobacco
manufacturers disagreed. It is clear, however, that any challenge to the
credit must come from a foreign government. If a foreign government
challenges the credit, then the U.S. Justice Department may sue North
Carolina. If the Department wins, then federal statute provides that relief
is prospective only and persons who have already used the credit cannot
be required. to repay it. Private citizens have no cause of action on the
issue.
Urrlawful to Sell Certain Cigarettes. It prohibits the sale in North Carolina
of a package of cigarettes that meets one or more of the following
descriptions:

B-16



1. The package differs from the labeling requirements of federal law.
2. The package is labeled "For Export OnIy", "U.S. Tax Exempt","For

Use Outside IJ.S.", or with similar wording.
The package was altered by adding or deleting the wording
described in the above two descriptions.
The package was imported into the United States after January'1,
2000, in violation of federal law.

5. The package violates federal trademark or copyright laws.
A violation of this law is a Class A1 misdemeanor and an unfair trade
practice. A package of cigarettes that violates this law is considered
contraband and may be seized by a law enforcement officer. The
Secretary of Revenue is authorized to cancel the license or the certificate of
registration, whichever is applicable, of a person who violates this law.

REVENUE LAWS TECHNICAL CHANGES

AN ACT TO MAKE TECHNICAL AND CONFORMING CHANGES TO THE
REVENUE LAWS AND RELATED STATUTES.

Ovgnvlrw: This act makes numerous technical and clarifying changes to the
revenue laws and related statutes as recorrunended by the Revenue Laws Study
Committee.

Flscer Ilmecr: Insisnificant imoact.

Errncrrvs Dern: July 22, 1999, unless otherwise provided (see Background &
Analysis section).

BacrcRouNo & ANatvsls: The following table provides a section-by-section
analysis of the changes:

3.

4.

Corrects an incorrect effective date for the income tax treahnent
of enhanced wireless 9l-L fees.
Updates list of debtors' properfy that is retained free of
creditors' claims, to add Roth IRAs to regular IRAs and to
update terminoloprv for
Reinstates increase in notarv commission fee from $25 to $30
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that was enacted in the L998 budget bill but was deleted
inadvertently by another 1998 bill. This fee increase became
effective October 1, 1999.
Changes references to the inheritance tax, which was replaced
with an estate tax effective for the estates of decedents dying on
or after Tanuary'l.,, 1999.
Corrects a granunatical error by deleting the word "or" in G.S.

938-15.
Deletes language in G.S. 105-32.8 that a person "is subject to the
penalties in G.S. 105-236' when that person fails to report a
federal correction or determination of the maximum state death
tax credit allowed an estate or of the maximum state
generation-skipping transfer tax credit allowed. Failure to
report to the Secretary of Revenue would still result in
forfeiture of the right to any refund due by reason of the
determination. Since repeal of the inheritance tax laws, there
are no penalties in G.S. 105-236 that apply to this section.
Combines G.S. 105-37.1 (Amusements) and G.S. 105-38
(Amusements-Circuses and other traveling arnusements) into
one stafute. These are the alnusements subject to 3% gross

Moves the language that exempts certain motion pictures from
the privilege tax imposed on motion pictures in G.S. 105-38.1 to
the list of exemptions in G.S. 104-40 (Amusements exempt from

Repeals G.S. 105-109.1 because it is no longer needed. This
statute provides that interest will be assessed on the taxes on
gross receipts levied on amusements in G.S. 105-37.L and G.S.
105-38, the tax on installment paper dealers, and the tax on
publishers of newsprint publications. This interest runs from
the time these taxes were due until paid. This statute is no
longer needed now that Article 9 (General Administration;
Penalties and Remedies) applies to the privilege license
statutes. This repeal also clarifies that interest applies to late

ments of the],% receipts tax on movies.
Repeals G.S. 105-1L3 because it is obsolete. This statute requires
the sheriff of each county and clerk of the board of alderman of
each city to make an annual report to the Secretary of Revenue
containing the name and business of every person in the county
or city required to obtain a State license under Article 2 of
Chapter 105 of the General Statutes.
Clarifies that the of more than six hundred
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on which tax has been paid to (was "bearing the tax stamp of")
another state or country, by any person other than a licensed
distributor, is prima facie evidence that the cigarettes are
possessed in violation of this State's tobacco products tax. The
underlined language clarifies how the Departrnent current$
administers this law. This change is needed because there are
states that do not use
Updates the stafutory cross-references in the Unauthorized
Substance tax law.
Clarifies scope of franchise tax to include savings and loan
associations, as enacted in 1998.

Clarifies that a corporation that owes franchise tax but not
income tax must apportion its franchise tax using the
apportionment formula that would. apply to income tax if the
corporation were subject to that tax. The law is silent on this
issue, and this new language sets out the Department's

Removes a reference to G.S. 105-130.17 concerning the form of
an affirmation because the subsection in that statute pertaining
to the form of the affirmation was repealed in 1998. Il provides
that the #firmation must be in the form required by the
Secretary. It also modernizes statutory language. The reference
to G.S. 105-236 is unnecessary because the admriristrative
provisions in G.S. \05-236 automatically apply to the corporate
income tax statutes.
Restores the word "generator" which was inadvertently deleted
in 1998. This statute was later repealed bv 5.L.1999-342.
Changes "Division" to "Part" to conform to new terms enacted
in 1998.
Changes the reference to the Code section in G.S. 105-152(e).
This statute concerns joint tax liability and the innocent spouse.
In the IRS Restructuring Act of 1998, the Code section 6013(e)
was deleted and substituted in section 6015.
Removes reference to statute.
Changes "Division" to "Part" to con-form to new terms enacted
in 1998.

Transfers the definitions of "moped" and "special mobile
equipment" frorr:. Chapter 20 to the sales tax statute in Chapter
105, and then places a cross-reference to the sales tax statute in
Chapter 20. These items are subject to sales tax. The
Department of Revenue, rather than the DMV, administers the
sales tax on special mobile equipment.
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Adds the term "card-operated" to the sales tax exemption from
receipts derived from coin or token-operated washing
machines, extractors, and dryers. New technology permits the
use of credit and debit cards on this equipmen! and the
Department has administratively allowed the sales tax
exclusion for equipment with cards.
Clarifies that the certificate of registration filed with the
Department by a retailer who makes taxable sales is void if for a
period of L8 months the retailer files no returns or files refurns
showing no sales. Some retailers make only wholesale sales or
exempt sales. Those retailers do not need to file sales tax
returns and their certificate should not be void because they fail
to file a return for a period of 18 months. There was a similar

ision in the law prior to its rewrite last session.
Deletes the word "burlap" from the reference to the sales tax
exemption for the lease or rental of burlap tobacco sheets used
in handling tobacco in the warehouse and transporting tobacco
to and from the warehouse. This change is necessary because
tobacco sheets are now made of other material.
Clarifies the filing requirement for the excise tax on piped
natural gas. Payment is required monthly and a return is
required quarterly. The Department is currently administering

uirement this wav.
Changes references to the inheritance tax, which was replaced
with an estate tax effective for the estates of decedents dying on

Adds reference to limited liability companies to conform to
remainder of statute.
Revises and recodifies a statute that included redundant
references to the taxability of properfy transferred to a tax-

Changes statutory references to conform with the movement of
the definitions from Chapter 20 to Chapter 105 made in section
28 ofthis act.
Deletes references to the " anlrrual filing" of motor carrier
reports. The Department of Revenue does not allow annual
filing because of the International Fuel Tax Agreement
requirements. The reports must be filed quarterly. They also
change the reference to motor fuel from " gasoline and other
motor fuel" to "motor fuel and alternative fuel". These
references were not changed when tax at the rack was enacted
in 1995 and need to be updated. Section 4L also conforms the



registration of motor carriers with the current administrative

Conforms motor fuel penalty-hearing statute to other
procedure statutes. Also clarifies that a request for a
must explain whv the person is not liable for the

hearing
hearing

Corrects an incorect statute reference.
Savings clause
Effective date

OMNIBUS ESC CHANGES

AN ACT MAKING VARIOUS CHANGES TO TI]E EMPLOYMENT SECURITY
LAWS OF NORTH CAROLINA.

Ovgnvtpw: This act contains a number of changes recofiunended by the
Employment Security Commission. It includes the following tax law changes,
which became effective JuIy 22, \999, as well as technical and conforming
changes:

o Section 1 authorizes electronic funds transfer and credit card payments for
unemployment insurance taxes.

o Section 2 extends the requirement for automated filing of employee
information in the "Employer's Quarterly Tax and Wage Report" to
employers with 100 or more employees.

. Section 8 authorizes the Department of Revenue to share with the
Employment Security Commission additional taxpayer information for
use in the NC WORKS study and Section 10 prohibits the Commission
from disclosing this information.

Frscathwpecr:

Errncrvs Dann:

Insignificant impact.

luly 22,1999.

BecrcRouNp & ANarysrs:

EFT/Credit Card Payments. Before enactment of this act, the employm€nt
security law contained no provisions allowing payment of unemployment
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insurance contributions by electronic funds transfer (EFT) or by credit card.
Section 1 of this act authorizes employers to uttlize EFT for paying
unemployment insurance contributions. The act defines "EFT' as a transfer of
funds using an electronic terminal, a telephone, a computer, or magnetic tape to
insfruct or authorize a financial instifution to credit or debit an account. This
definition is identical to the definition of EFT that applies in the Revenue Act, as
provided in G.S. 1.05-228.90. Section L also authorizes the Employment Security
Commission to establish policies to permit employers to pay unemployment
insurance contributions by credit card. The policies must require the employer
to pay any fee charged to the ESC for use of the card.

Automated Filing of Emplolzee Information. Under prior law, an employer with
250 or more employees, and an agent who reports wages for an employer with
250 or more employees, must file the employee information portion of the
quarterly tax and wage report on magnetic tapes or diskettes, as prescribed by
the Employment Security Commission. Section 2 of this act extends the
electronic filing requirement to employers with 100 or more employees, and to
their reporting agents.

Information for Use in NC WORKS Study. G.S. 108A-29(r) requires each
county's Job Service Employer Committee or Workforce Development Board to
study the working poor in that county and report annually to various oversight
committees of the General Assembly. This report is called the NC WORKS
report. The tax secrecy law authorizes the Department of Revenue to disclose
individual income taxpayer information to the Employment Security
Comrnission in order to assist the county committees and boards with the report.
The Employment Security Commission may use the information only in a
nonidentifying form for statistical and analytical purposes. The prior law
authorized the Department of Revenue to share the following information: name,
social securify number, spouse's name, county of residence, filing status, federal
personal exemptions, federal taxable income and North Carolina additions to it,
North Carolina income, and total income. Section 8 of this act expands the fype
of information that may be shared to include spouse's social security number,
exemption for children, nonresidents' and part-year residents' exemption for
childrery credit for childrery and detailed information related to the credit for
child care and employment-related expenses. Section 10 of this act clarifies that
this information is subject to the same confidentiality law as other tax
information obtained by the Employment Security Commission.
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USE TAX PAYMENT/OTHER CHANGES

AN ACT TO PROVIDE FOR INDIVIDUALS TO PAY THEIR
TAX WITH THEIR INCOME TAX FORMS, TO PROMOTE
FILING, AND TO IMPROVE TAX COLLECTION.

ANNUAL USE
ELECTRONIC

Ovgnurw: This act simplifies use tax collection and seeks to improve tax
collection in several ways:

o It provides that an individual who owes use tax to the State on non-
business purchases can pay the tax with the individual's income tax
return.

o It promotes the electronic filing of semimonthly sales tax reports.
. It directs the Secretary of Revenue to contract for the collection of

delinquent tax debts owed by nonresidents and foreign entities.
. It directs the Department of Revenue and the State Controller to study the

feasibility of a central collection operation.
o It prohibits State agencies from contracting with a vendor who is required

under G.S. 105-164.8(b) to collect State sales and use tax but refuses to do
so.

FIscar Irupacr: The act is expected to increase General Fund revenues by $1,.67
million in fiscal year 1999-2000, 91.75 million in fiscal year 2000-200'1,, $f.S+
million in fiscal year 2001-2002, $1.93 million in fiscal year 2002-2003, and $2.03
million in fiscal year 2003-2004.

EprncrIvr DarE: See Background & Analysis section.

BacrcRouNp & ANarvsts: North Carolina has a State and Local sales and use
tax at the combined rate of 6%. (The combined rate is 6 Vz % in Mecklenburg
County.) The sales tax is paid on purchases made in this State. The tax is
collected by the retailer and remitted to the State. The use tax complements the
sales tax by taxing transactions that are not subject to the sales tax because of
movement in interstate commerce. Like the sales tax, the use tax is imposed on
the purchaser. Unlike the sales tax, the responsibility for remitting the use tax to
the Department of Revenue is also on the purchaser.

The 1997 General Assembly enacted 5.L.1997-77, which established an arurual
filing period for the payment of use taxes owed by consumers on mail-order and
other out-of-state purchases. This change relieved consumers of the need to file
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either monthly or quarterly returns. (For additional background in-{ormation on
use taxes, see below.)

Use Tax Palrable on Income Tax Returns. The act further simplifies use tax
collection by providing that the use tax will be paid on the taxpayers' income tax
returns. An individual who owes use tax on nonbusiness purchases and who
must remit a State income tax refurn must pay the use tax owed with the income
tax return. The income tax return will have space on it to indicate the amount of
use tax owed. By placing the use tax on the individual income tax returry as

opposed to a separate use return sent to the taxpayer with the income tax returry
it is hoped that taxpayers' awareness of their responsibility to pay the tax will
increase since taxpayers must affirm that the information on the income tax
return is true and complete by signing the return. The Secretary of Revenue is
required to provide information on the individual income tax form and
instructions to explain a person's obligation to pay use tax on items purchased
from mail order, Internet, or other sellers that do not collect State sales tax on
items. The Secretary must also provide a method to help a person determine the
amount of use tax owed. This method must list categories of items that are
commonly sold by mail order or Internet and must include a table that gives the
average amounts of use tax payable by taxpayers in various income ranges.

This portion of the act is effective for taxable years beginning on or after January
'J.,1999.

Use of Use Tax Revenue. The act allows the Department of Revenue to use some
ofthe additional use tax revenue collected under it to promote tax collections as
follows:

. The Department may use $L50,000 to pay f.or the costs of programming,
form revisiorg and resources for taxpayer assistance in connection with
the new use tax collection method.

o The Department may use $500,000 to implement a program to allow
semimonthly sales and use taxpayers to file their returns electronically.

. The Department may use some of the revenue to contract for the collection
of delinquent tax debts owed by noruesidents and foreign entities. A
delinquent tax debt is the amount of tax due as stated in a final notice of
assessment issued to the taxpayer when the taxpayer no longer has the
right to contest the debt. The Department must report on its collections
pursuant to this contract to the Revenue Laws Study Committee.

. The Deparhnent may use up to $50,000 to conduct a study, in cooperation
with the State Conkoller, to identify and evaluate proposals for more
efficient collection of taxes. The Department must report is findings,
recofiunendations, and estimated revenue gains to the Revenue Laws
Study Committee by May '1,2000.
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State Contracts with Certain Vendors Prohibited. Effective July 1.,1999, the State
is prohibited from contracting with a vendor for goods or services if the vendor
is required by G.S. 105-164.8(b) to collect use tax for the State but refuses to do so.

G.S. 105-164.8 requires a retaiier that is engaged in business in this State to collect
use tax on a mail order sale. Subsection (b) of this statute provides that a retailer
that makes a mail order sale is engaged in business in this State if the retailer
meets one or more of the following conditions:

. Is a corporation engaged in business under the laws of this State.
o Maintains offices in this State.
o Has representatives in this State who solicit business or transact business

on behalf of the retailer.
. Is purposefully or systematically exploiting the market in this State by any

media-assisted, media-facilitated, or media-solicited means, including
direct mail advertising, distribution of catalogs, computer-assisted
shopping, etc.

o Resides in a jurisdiction that has a compact or reciprocity with North
Carolina to support North Carolina's taxing power.

o Consents to the imposition of the collection of the tax.

Disclosure of Information. Effective luly 1,, 1999, the act also amends the tax
secrecy provisions to allow the Secretary of Revenue to make two disclosures.

1. The Secretary may provide the Secretary of Administration with a list of
vendors who refuse to collect the State's use tax even though they are
required to do so under G.S. 105-164.8.

2. The Secretary may provide the public with access to a database containing
the names and account numbers of taxpayers who are not required to pay
sales and use tax because of an exemption or because they are authorized
to pay the tax directly to the Department.

Additional Background on Use Tax Collections: In the 1,980s, states around the
country became increasingly aware of the revenue loss associated with taxpayer
avoidance of the use tax. The potential increase in State and local revenue for
North Carolina if full taxpayer compliance were achieved, would exceed $L00
million.

The most cost-effective manner to collect the tax, from a state's point-of-view, is
to require the out-of-state retailers to collect and remit the use tax. Howevet, in
1967, the U.S. Supreme Court ruled in National Bellas Hess Inc. v. Department of
Revenue that a state could not require an out-of-state retailer to collect its use tax
unless the retailer has enough contacts with the state to subject it to the state's
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taxing jurisdiction. The Supreme Court reaffirmed this decision in 1992 in Quill
Company v. North Dakota.

States have negotiated with direct marketers on at least two occasions to craft a
voluntary collection agreement where marketers would collect the tax and states
would simplify their reporting requirements. Both of these efforts were
unsuccessful.

There are three efforts currently under way to address the issue of out-of state
purchases:

The National Tax Association Communications and Electronic Commerce
Tax Project is focusing on a simplified multi-state approach to sales and
use taxation of remote sellers which would require states to adopt
cofiunon definitions of tax base components and impose a single tax rate
statewide.
The Advisory Commission on Electronic Commerce was established by
the Internet Tax Freedom Act. This Act was part of the omnibus federal
budget bill signed into law on October 21, 1998. The Advisory
Commission has 18 months from this date to study electronic comnerce
issues and to make a report to Congress.
The Multistate Tax Comrnission Tax Simplification Project is comprised of
representatives of business and state and local goverrunents who are
focusing on ways to simplify the sales and use tax in the areas of
uniformity and reporting. The act contains several recofiunendations
made to the Project by the North Carolina representatives. These
reconunendations are (1) the promotion of electronic filing of
semimonthly sales and use tax reports, (2) the authority of the Secretary of
Revenue to provide the Secretary of. Administration with a list of vendors
who refuse to collect the State's use tax even though the vendors are
required by law to collect the tax, and (3) the authority of the Secretary of
Revenue to provide the public with access to a database coritaining the
names and account numbers of taxpayers who are not required to pay
sales and use tax.

SIMPLIFY RENEWABLE ENERGY CREDITS

AN ACT TO SIMPLIFY AND MODERNIZE TAX CREDITS FOR INVESTING IN
RENEWABLE ENERGY SOURCES.
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Ovsnugw: This act repeals nine corporate and individual income tax credits
relatrng to energy savings devices and replaces them with a tax credit for
investing in renewable energy property.

Frscer Irrrpacr:
estimated.

Eprncrrys Ders:

The effect of this act on General Fund revenues cannot be

The act becomes effective beginning with the 2000 taxable
year.

Becrcnouxp & ANervsts: The General Assembly enacted several individual
and corporate income tax credits in the 1980s to encourage the following energy
saving investments:

. Solar energy equipment.
o Conversion of industrial boilers to wood fuel.
r Peat facility.
o Olivine brick facility.
o Methane gas facility.
. Wind energ'y device.
. Hydroelectricgenerator.

Of these credits, there is no evidence that the ones for peat, wind energy, olivine
bricks, and methane have ever been used. This act repeals nine income tax
credits for these Wpes of property and substitutes a general credit for investing in
renewable energ:y property. The new credit applies to a broader category of
property and is, generally, more generous than the prior law credits. The intent
of the act is that the broader category of renewable energy property will reflect
technological advances in renewable energy and that the more generous credit
percentages, caps, and carryforwards will encourage more investment in
renewable energy property.

The credit percentage for the prior law credits ranged from 10% to 4A% oI the
taxpayer's investnen! the new credit percentage is 35% of the investrnent. Most
of the prior law credits were capped at between $1,000 and $25,000 per
installation. The renewable energy credit is capped at between $L,400 and
$10,500 for residential installations and at $250,000 per installation for
nonresidential installations (although the credit must be taken in five annual
installments unless it is for a single family dwelling installation). The prior law
credits were allowed against income tax only; the renewable energy credit is
allowed against either income or franchise tax, but may not exceed 50y" of the
taxpayer's tax liability for a taxable year. Ottly about half of the prior law credits
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$250,000 per
installation

Nonresidential Property

Residential Property - Solar energy equipment for
domestic water hea

$3,500 per dwelling
unit

Residential Property - Solar energy equipment for
active space heating, combined active space and
domestic hot water systems, and passive space

$10,500 per installationResidential Property - All other renewable energy

allowed carryforwards; the renewable energy credit may be carried forward for
{ive years.

The act defines renewable energy property as any of the following machinery
and equipment or real property:

o Biomass equipment that uses renewable biomass resources for biofuel
production of ethanol, methanol, and biodiesel. Renewable biomass
resources are organic matters produced by terrestrial and aquatic plants
and animals, such as standing vegetation, forestry and agricultural
residues,landfill wastes, and animal wastes.

. Hydroelectricgenerators.

. Solar energy equipment.

. Wind equipment.

The amount of the cred.it is 35o/o of the cost of the property placed in service. In
the case of renewable energy property that serves a single-family dwelling, the
credit must be taken for the taxable year in which the property is placed in
service. For all other renewable energy property, the credit must be taken in five
equal installments, beginning with the taxable year in which the property is
placed in service. The credit may not exceed the following amounts:

The credit is patterned after the business tax credit and is codified in the same
Article. Like the business tax credit, the renewable energy tax credit has the
following limitations and conditions:

The renewable energy tax credit may not exceed 50% of the tax against
which it is claimed for the taxable year. Any unused portion of the credit
may be carried forward for the succeeding five years.
A taxpayer that claims any other credit allowed with respect to renewable
energ'y property may not take the renewable energy tax credit with
respect to the same property.
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A taxpayer may not take the renewable energy tax credit if the taxpayer
leases the property from another persory unless the taxpayer obtains the
lessor's written certification that the lessor will not claim a credit with
respect to this property.
The Department of Revenue must report each year on the number of
taxpayers claiming the credits, the cost of the property for which the
credits were claimed, and the total cost to the General Fund of the credits
claimed.
The business tax credit is repealed effective January 

'I.., 2002, while the
remainder of the Article is repealed effective January 'l.., 2006.
Consequently, the renewable energy tax credit is set to sunset on January
1,2006.

Prior Credits Repealed. The following chart lists the prior law credits repealed
by this act:

105-130.23. Credit against corporate
income tax for solar
energy equipment in
residential buildines.

40% $1,500 per
unit

Five years

1.05-151.2. Credit for solar energy
equipment.

40Y. $L,500 per
unit

Five years

1,05-130.26 &.

105-151.5.
Credit for conversion of
industrial boiler to wood
fuel.

15% None Five years

105-130.274. Credit for construction of
a peat faciliW.

20% None Five years

105-130.29. Credit for construction of
an olivine brick facilitv.

20o/r None Five years

105-130.30 &
105-151.10.

Credit for construction of
a methane eas faciliW.

10% $2,500 per
installation

None

105-130.31 &
105-151.9.

Credit for installation of a
wind energy device.

10% $L,000 per
installation

None

105-130.32 &
105-151.8.

Credit for installation of
solar energy equipment
for the production of heat
or electricity in certain
pxocesses.

35% $25,000 per
installation

None

10s-130.33 &
105-151,.7.

Credit against corporate
income tax for installation
of a hvdroeleckic

10% $5,000 per
installation

None
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NEWSPRINT TAX CREDIT CHANGE

AN ACT TO AMEND THE NEWSPRINT RECYCLING TAX.

Ovsnvmw: This act modifies the excise tax on virgin newsprint by postponing
the increase in the percentage of recycled content required and by expanding the
credit for recycling.

Ftscar Iupacr: The act is expected to reduce revenues in the Solid Waste
Management Trust Fund by less than $1,000 per year.

ErrncnvsDaru: July 1,,1999

Bacrcnouun & Auarysts: A publisher must pay a privilege license tax of $15 for
each ton of newsprint it consumes that does not have a minimum recycled
content. The General Assembly enacted this excise tax on newsprint in 1991 to
encourage the use of recycled newsprint. The minimum amount of recycled
paper required has been phased up since 1991 fuornl2% to 35% and was set to
increase to 40% in 2001. This act delays this increase in the minimum recycled
content percentage until 2005.

There is a credit that can be used towards the recycled content percentage goals
for publishers who develop and operate, or contract for the operation of, a
newspaper recycling program. Under prior law, a publisher could receive
one-half ton credit toward its total recycled content tonnage for each ton of
newsprint it recycled. This act increases the credit from one-half ton to one tor;
and expands it to include recycling of.rnagazines as well as newsprint.

The proceeds of the tax are earmarked for the Solid Waste Management Trust
Fund7. The tax generates less than $2,000 a year in revenue. The tax does not

z The monry in this Fund is used to fund aaivities of the Department of Environment and Natural Resources
pEI{R) to promote waste reduction and recycling, to fund iesearch on the solid waste stream in North
Carolin4 to fund activities related to the development of secondarymaterids markets, to fund demonstration
projects, and to fund research by in-State coll.g.s and universities.'
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apply if the producer cannot meet the recycled content goal because of an

inability to obtain newsprint made from recycled paper at a price or quality
comparable to other newsprint, to acquire an amount needed for a publicatiory
or to acquire the amount needed in a reasonable amount of time.

MOTOR VEHICLE TAX VALUE/E&R BOARD

AN ACT TO PROVIDE THAT A MOTOR VEHICLE'S PROPERTY TAX VALUE
IS DETERMINED AS OF JANUARY 1 PRECEDING THE DLIE DATE OF THE
TAX AND TO AUTHORIZE THE STOKES BOARD OF EQUALIZATION AND
REVIEW TO MEET AFTER ITS FORMAL ADJOURNMENT.

Ovenusw: This act provides that a classified motor vehicle's property tax
value is to be determined on ]anuary 1. of the year the taxes are due, effective for
taxes imposed for taxable yeErs beginning on or after July 1,2000. The act also
extends the authority of the Stokes County Board of.Equalization and Review to
meet after its adjournment upon completion of its duties to examine and review
the county's tax list for the current year and to hear a request from a taxpayer
regarding the taxpayer's property appraisal or listing.

Frsclr- Ivrpecr:
. Motor vehicle tax value change: This change does not #fect General

Fund revenues but is expected to reduce local government revenues by
$27.6 million in fiscal year 2000-2001., fi29.5 million in fiscal year 2001-2002,

$31.6 million in fiscal vear 2002-2003, and $33.8 million in fiscal year 2003-

2004.
. Stokes Co. E&R Bd. Change:

Errscrvn DarB:

No fiscal impact.

Motor Vehicle Tax Value Change:Effective for
years beginning on or after July 1,2000.
Stokes County E&R Bd. Change: July 22,1999.

taxes imposed on taxable

BacrcRouNo & ANanysrs:

Motor Vehicle Properlv Tax Change. The act changes the date f.or the
determination of the property tax value of a classified motor vehicle from
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]anuary 1 preceding the date the new registration is applied for or the current
registration expires to January L of the year the taxes are due. Under the current
system, classified vehicles are taxed on a revolvin& year-round schedule. Every
month, the Division of Motor Vehicles (DIv[V) provides each county a list of the
motor vehicles in the county for which registration was renewed or obtained turo
months earlier. The county lists and appraises the vehicles and sends each
vehicle owner a bill for the county, city, and special district taxes due. If the
owner does not pay the taxes due on a classified, registered vehicle, DMV will
refuse to renew the vehicle registration the following year unless the owner
obtains a receipt showing that the taxes have been paid.

For classified motor vehicles, the ownership, situs, and taxability of the vehicle
are determined annually as of the day on which a new registration is applied for
or the day on which the current vehicle registration is renewed. However, the
value of the vehicle is determined annually as of January 1 preceding the date the
new registration is applied for or the current registration expires. Therefore,
property tax bills that taxpayers receive in January through April of each year are
based on the value of the vehicles as of January of the preceding year. This
means that the property tax assessment can reflect values as old as'I.,6 months.
By moving the property tax valuation date to January 1 of the year the taxes are
due, the act ties the value of the vehicle closer to its true value in money. The
value of a vehicle,like all other tangible personal property, is based uponitt tt,t"
value in money as prescribed by G.S. 105-283.

Stokes Countv Equalization and Review Board Change. The second part of the
act authorizes the Stokes Counfy Board of Equalization and Review to continue
meeting after the Board has performed its statutory duties of examining and
reviewing the tax lists for the current year and of hearing any request of a

taxpayer with respect to the listing or appraisal of property. G.S. 105-32(e)
requires a board of equalization and review to complete the above duties by a

specified date. The act amended this statute, effective July 22,1999, to allow the
Stokes County Board of Equalization and Review to continue to meet upon
completion of these statutory duties in order to carry out the following duties:

o To hear and decide all appeals relating to discovered property.
o To hear and decide all appeals relating to the appraisal, situs, and

taxability of classified motor vehicles.
. To hear and decide all appeals relating to audits of property

classified at present-use value and to audits of property exempted
or excluded from taxation.
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AMEND BILL LEE ACT/INCENTIVES

AN ACT TO PROVIDE FOR WIDELY SHARED PROSPERITY BY AMENDING
TFIE WILLIAM S. LEE QUALITY IOBS AND BUSINESS EXPANSION ACT, BY
PROVIDING ADDITIONAL TAX INCENTIVES FOR VARIOUS BUSINESSEg
AND BY MAKING RELATED CHANGES.

Ovenvlnw: This act amends the tax laws to expand existing tax incentives for
businesses, add new tax incentives and tax reductions for specific businesses,
and make related changes. The provisions of the act are listed below, followed
by a detailed summary of each provision.

Extend Sunsets on BiII Lee Act Credits.
The extension of the
sunset will result in a
loss of revenue to the
General Fund of
approximately $13.1
miliion in the 2002-
2003 fiscal year; the
loss is expected to
increase to as much as

$38.1 million by fiscal

Extend sunset on Bill Lee Act from
2002to 2006, and require Department
of Commerce to continue studying
impact of Bill Lee Act incentives.

8/ 4/ee

Incentives for Interstate Pa Air CarrierHubs.
Add passenger air carrier training
centers to Bill Lee Act credits.

1,/1,/99 This change will have
an insignificant impact
on General Fund
revenues.

Allow an interstate passenger air
carrier a sales tax exemption for
aircraft parts and accessories
purchased for use at its hub in this
State.

5/1,/99 This change will
reduce General Fund
revenues by
approximately 51.2
million a year. It will
also reduce local sales
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tax revenues.
Reduce sales tax from 6o/o to'1,% with
an $80 cap for flight crew training
aircraft simulators purchased by an
interstate passenger air carrier for use
at its hub in this State.

5/1,/99 This change will
reduce General Fund
revenues by
approximately
$400,000 a year. It will
also reduce local sales
tax revenues.

Incenti ves .for Non-Profi t Ins urance Compani es.

Allow certain nonprofit insurance
companies an eight-year sales tax
refund for taxes paid on building
materials and fixtures, and a
four-year sales tax refund for taxes
paid on capitalized computer
equipment.

5/1/ee These changes will
reduce General Fund
revenues bv
approximately
$600,000 in fiscal year
2000-2001., fi1.2 million
in fiscal years 2001.,-

2002 and 2002-2003,
and by approximately
$100,000 in fiscal year
2003-2004.

Incentives for Tiers One and Two.
Extend Bilt Lee Act credits to
electronic mail order houses that
create at least 250 jobs in tiers one
and two.

1,/1,/00 This change will
reduce General Fund
revenues by
approximately $2.2
million beginning in
fiscal year 2001,-2002;
the loss in revenues is
expected to grow to
$5.8 million in fiscal
year 2004-2005 and
decline slightly in
fiscal year 2005-2006 to
approximately fi4.4
million.

Extend Bill Lee Act credits to
customer service centers in tiers one
and two.

1,/1,/00 This change will
reduce General Fund
revenues by
approximately
$600,000 ayear in fiscal
year 2001-2002; the loss
in revenues is expected



to grow to an annual
loss of $2.4 million by
fiscal vear 2005-2006.

Allow annual refund of 6To sales
taxes paid on capitalized machinery
and equipment sold to businesses
eligible for Bill Lee Act credits and
located in tiers one and two.

1,/1./ 00 This change will
reduce General Fund
revenues by
approximately
$100,000 a year
beginning in fiscal year
2000-200'1.. The annual
loss is expected to
increase to $1 million
by fiscal year 2005-
2006.

Incentives for SmaII Counties.
Give a more favorable tier
designation to small counties.

1/1/00 This change is
expected to have an
insignificant impact on
General Fund
revenues.

Close Development Zone Looeholeg
Close loopholes in definition of
development zones.

8/1,/99 This change is
expected to increase
General Fund revenues
by $100,000 a year in
fiscal years 2000-2001
and 2001-2002, by
$600,000 a year in fiscal
year 2002-2003, and by
$300,000 a year in fiscal
year 2003-2004.

Credit for Development Zone Proiects.
Allow a 25% credit for contributions
to nonprofits for capital projects
within development zones.

r/1,/00 This change is
expected to reduce
General Fund revenues
by $2.5 million in fiscal
year 2001.-2002 and by
$4 million for each
vear thereafter.

B-3s



Affordable l{ousins Tax Credit.
Allow a credit for rehabilitating or
constructing affordable housinq-
effective for new projects.

Beginning:
1,/1, / 00

Sunset:
1./1./06

This change is
expected to reduce
General Fund revenues
by $1.5 million a year
in fiscal year 2001.-

2002, and by as much
as $10.L million a year
by fiscal year 2005-
2006.

Extend BIII LeeAct Credits to Inswance CompanvAdministative Offices.
Allow all Bill Lee Act credits to be
taken against insurance premiums
tax.

L/1/ee This change is not
expected to
significantly affect
General Fund
revenues.

Qualitv lobs Asswance.
Require businesses to provide health
insurance and meet environmental,
saf.ety, and health standards in order
to qualify for Bill Lee Act credits.

1,/1,/00 This change is not
expected to
significantly alfect
General Fund
revenues.

Application Fee and In-{ormation Chanses.
Eliminate the $75 application fee for
Bill Lee Act credits in tiers one and
two and increase the fee to $500 per
credit in other tiers, with a cap of
$1,500 per applicant.

e/ 4/ee This change is not
expected to
significantly affect
General Fund
revenues.

Require applicants for Bill Lee Act
credits to provide additional
information to enable Commerce to
evaluate the effectiveness of the
credits in providing employment to
residents of development zones.

e/4/ee N/A

Require taxpayers to include with
their tax returns the information that
they must generate under current
law to establish eligibility for the Bill
Lee Act credits.

1,/1,/ 00 N/A

Clarifv Business Definitions and Refunds.
Clarrty definitions of industries
covered by Bill Lee Act, effective

8/4/ee N/A
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immediatelv
Clarify sales tax refunds for sales of
fuel to interstate air carriers.

10/1,/99 N/A

Research and Development Credit.
Provide that research and
development credit will not expire
when the corresponding federal
credit expires.

1,/1,/99 This change is not
expected to
significantly impact
General Fund
revenues.

Industial Development Fund / Enuironmental Certification.
Require projects to obtain an
environmental certification in order
to qualify for funding from the
Industrial Development Fund
(Building Renovation Fund), effective
when the act becomes Iaw.

8/ 4/ee N/A

Dept- of Commerce to Oversee Interstate Cooperative Efforts.
Require the Department of
Commerce to support reasonable
efforts to reduce interstate
competition in luring businesses
from one state to another.

8/ 4/ee N/A

Brownfields Propertv Fee Chanses.
Increase fees paid to the Department
of Environment, Healtlu and Natural
Resources for brownJields
agreements applied for after the act
becomes law.

8/ 4/ee This change is not
expected to
significantly impact
General Fund
revenues.

Frscar Iupacr: See chart above.

See chart above.Errpcrrvr DarE:

BecrcRouND & Axerysrs:

Extend Sunset on Bill Lee Act Credits. The William S. Lee Quality Jobs and
Business Expansion Act was enacted in 1996, effective beginning with the 1996
tax year, with a sunset effective in 2002. The Act required the Department of
Commerce to report annually on the credits allowed by the Act. In1997,the
General Assembly added specific issues that the Departrnent of Commerce was
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required to study and report back on in 1999. Before 1996, North Carolina had
made little use of tax incentives to lure businesses to the State. Even without
incentives, North Carolina was consistently one of the top states in attracting
industry. The array of credits authorized by the William S. Lee Act was viewed
as an experiment, to be evaluated in five years to determine whether the
incentives were cost effective and actually affected behavior, or merely provided
tax reductions to businesses that would have located or expanded in any case.

This act extends the 2002 sunset for an additional four years, to 2006, and it
renews the requirement that the Department of Commerce study the effect and
effectiveness of the Bill Lee Act incentives and report the results of its study to
the 2001 General Assembly.

Incentives for Interstate Passenger Air Carrier Hubs. The act provides three
incentives for interstate passenger air carriers with hubs in this State. A hub is
defined as the airport where the carrier has allocated at least 60o/o of its aircraft
property tax value and at which the majority of its boarding passengers are
connecting from other airports, not originating at that airport. U.S. Airways,
whose hub is in Charlotte, qualifies for the credit. Midway Airlines, whose hub
is at Raleigh-Durham, should qualify for the credit by the end of 1999.
The first incentive for passenger air carriers is to provide that the Bill Lee Act
definition of central administrative offices includes centralized training offices at
an air carrier's hub, effective beginning with the 1999 tax year. This change
allows the air carrier to qualify for the central administrative office credit,
described below, as well as for the existing Bill Lee Act credit for creating jobs,
credit for investing in machinery and equipment, credit for research and
development, and credit for worker training. These credits can be taken with
respect to the training center only.

The central administrative office credit is allowed to taxpayers that purchase or
lease real property to be used as central administrative office property with 40 or
more employees. The amount of the credit is equal to 7% of the eligible
investment amount and may not exceed $500,000. The credit is taken in seven
equal installments over the seven years following the taxable year in which the
properfy is first used as a central administrative office.

The second incentive for passenger air carriers is a sales tax exemption for the
carrier's purchases of aircraft lubricants, parts, and accessories for use at its hub,
effective beginning May 1, 1999. These purchases would otherwise be subject to
sales tax at 6%, but interstate air carriers are allowed a partial refund of the tax
under G.S. 105-164.1,4@). In 1998, the General Assembly enacted a similar
exernption for air couriers (Federal Express), effective January 1,200'1..
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The third incentive for passenger air carriers is a sales tax reduction from 6% ta
L% with an
$80 cap, for purchases of aircraft simulators for flight crew training for use at the
hub, effective beginning May 1, 1999, The tax reduction would also apply to
interstate air couriers. U.S. Airways plans to establish a flight crew fraining
center at its Charlotte hub, where it would use aircraft simulators.

Incentive for Nonprofit Insurance Companies. The act provides a sales tax
refund to certain nonprofit insurance companies for State and local taxes they
pay on building materials, supplies, fixfures, and equipment that become a part
of their real property and on capitalized computer systems hardware and
software. The refund is effective beginning with taxes paid on May 1, 1999. The
computer equipment refund expires for taxes paid on or #ter January 'I..,2004,

and the building materials refund expires for taxes paid on or after January 1,

2008. To qualify for these refunds, the insurance company must be operated for
the exclusive purpose of providing insurance products to nonprofit charitable
organizattons and their employees. In additiory the Secretary of Commerce must
have certified that the insurance company will invest at least $20 million in this
State. TIAA, which has announced plans to build an office in Mecklenburg
County, fits this description.s If TIAA fails to make the $20 million invesfinent
within five years after it first receives a refund, it forfeits all refunds it received as

a result of this incentive.

. The act provides three incentives
for development in enterprise tier one and two counties, which are the counties
considered most in need of economic development based on high
unemploymen! low per capita income, and low population growth.e The first
incentive extends all of the Bill Lee Act credits to electronic mail order houses
that create at least 250 jobs located in an enterprise tier one or two county. The
second incentive extends all of the Bill Lee Act credits to certain customer service
centers located in an enterprise tier one or two county. An eligible customer
service center is a subdivision of a telecommunications or financial services
company that provides support services to the company's customers by
telephone to support the company's products and services. To qualify, at least
60% of the center's calls must be incoming. This requirement will prevent
telemarketing operations from qualifying. The credits allowed under the Bill Lee
Act, which this act extends to these electronic mail order houses and customer
service centers effective January 1,,2000, are the credit for creating jobs, the credit

8 There may be one or more other nonprofit inzurance companies that could qualify, but only if thry make a
$20 million investment.
e The following 13 counties are in tier one for t999:Bertte, Edgecombe; Graham, Halifa:r, Herrford, Hyde,
Martin, Northampton, Richmond, Swain, Tyn'ell,'Warren, and Vashington. The following 15 counties are in
tier uw'o for 19992 Alleghann Ansorl Ashe, Beaufort, Cherokee, Columbus, Mitchell, Montgomery, Onslovr',

Perquimans, Robeson, Rutherford, Scodand, Vance, and Yancey.
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for investing in machinery and equipment the credit for research and
development, the credit for worker training, and the credit for investing in
central administrative office property.

The third incentive allows an annual sales tax refund on taxes paid at 6% (6.5% in
Mecklenburg County) or capitalized machinery and equipment sold to a
taxpayer engaged in one of the businesses eligibie for Bill Lee Act credits, for use
in an enterprise tier one or two county. This provision will become effective for
taxes paid on or after January 

't,2000. In addition to tier one and two customer
service centers and electronic mail order houses discussed above, the following
businesses are eligible for Bill Lee Act credits: air courier services, central
administrative offices (with at least 40 new jobs), data processing,
manufacturing, warehousing, and wholesale trade.

Incentives for Small Counties. The act allows certain counties to qualify for a
lower enterprise tier designatiory effective January 1,2000. Under the Bill Lee
Act, all counties are divided into five enterprise tiers, ranked by economic
distress as measured by a formula that combines unemployment per capita
income, and population growth. Those counties in lower-numbered tiers receive
more favorable incentives than those in higher tiers.

First, this act changes the rules for assigning enterprise tier designations to
provide that the tier number that would otherr,r'ise be assigned by the formula is
reduced by one for counties that have a population of less than 50,000 and also
have more than 18% of their residents below the federal poverty level. Under
this provisiory Alleghany, Ashe, Beaufort, Cherokee, Perquimans, Scotland,
Vance, and Yancey Counties would move from tier two to tier one; Bladen,
Hoke, Jones, Madisory Pamlico, and Pasquotank Counties would move from tier
three to tier two; and Duplin, Greene, and Watauga Counties would move from
tier four to tier three. Second, the act provides that a county that has a

population of less than 25,000 cannot be designated higher than tier three. Under
this provisiory Polk and Currituck Counties would move from tier five to tier
three. Third, the act provides that a county is designated as tier one if it has a
population of less than L0,000 and also has more than1,6% of its residents below
the federal poverty level. Under this provisiory Camdery Clay, and ]ones
Counties would become tier one counties.

Close Development Zone Loopholes. In 1998, the General Assembly amended
the Bill Lee Act to provide additional incentives for businesses that locate or
expand in development zones, which are economically distressed areas located
within cities. The statutory conditions for qualifying as a development zone
were designed to target only these relatively small, economically distressed
areas. The statutory conditions contained loopholes, however, that allowed large
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areas outside of cities to qualify, even if they were not economically distressed
throughout. The act closes those loopholes, effective for development zone
designations made on or after January 1,2000.

The 1998 legislation defined a development zone as an area that meets all of the
following conditions: (1) consists of one or more contiguous census tracts, block
groups, or both, (2) has a population of 1,000 or more, at least 20% of whom are
below the poverty level, and (3) is located at least partly in a city with a
population over 5,000. This act closes the loopholes in this definition by
requiring that:

o Every census tract and census block group in the zone must be located in
whole or in part within the primary corporate limits of the city.

. Every census tract and census block group in the zone must have more
than 10% of its population below the poverty level, or must be
immediately adjacent to a tract or group that has more than 20% of its
population below the poverty level.

o None of the census tracts or census block groups may be located in
another development zone.

The act also shortens the period during which designation as a development
zone is effective, from four years to two years, and requires zone applicants to
notify every city in which part of the proposed zone would be located.

The following enhanced incentives apply in development zones: If a business
locates in a development zorte, the wage standard it has to meet is the sarne as

for tier one counties - slightly lower than the standard for other counties. In
additioru if a business locates in a development zone, its maximum worker
training credit is $1,000 rather than $500, it receives an additional $4,000 per job
on its jobs tax credit, and there is no threshold for the credit for investing in
machinery and equipment.

Credit for Development Zone Projects. The act creates a new tax credit for
taxpayers that contribute cash or property to certain nonprofit agencies to be
used for an improvement project in a development zorte. An improvement
project is a project to construct or improve real property for community
development purposes or to acquire real property and convert it for community
development purposes. The new credit becomes effective beginning with the
2000 tax year.

The credit allowed is 25% of the amount contributed by the taxpayer. The total
amount of credits that may be allowed in a taxable year is capped at $4 million.
Taxpayers are required to apply to the Secretary of Revenue for these credits. If
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the total amount applied for in a year exceeds $4 miliioru the Secretary will
reduce each applicant's credit proportionally.

The credit is allowed for contributions to a development zone agency, defined as

a cornmunity action agency, a cornmunity-based development organizatton, a
community development corporatiory a community development financial
institutioru a community housing development orgarizatton, or a local housing
authority. To qualify for the credit, all of the following conditions must be met:

. The agency must contract in writing to use the contribution for an
improvement project in a development zone and to repay the taxpayer
with interest if the contribution is not so used.

. The Department of Commerce must certify that the agency will undertake
an improvement project in a development zone.lo To support this
cerfficatiory the agency must provide the Department documentation
establishing the identity of the agency, the nature of the project, and that
the project is for a conununity development purpose in a development
zorle.

. The taxpayer must be unrelated to the agency and must not control, be
controlled by, or be under conunon control with the agency.

. The taxpayer must not receive anything of value for the contribution.

A taxpayer forfeits the tax credit for a contribution to the extent the development
zone agency uses the contribution for anything other than an improvement
project in a zone. Development zone agencies are required to file with the
Department of Commerce annual, audited financial statements. If. the
Departrnent of Commerce finds that any part of a contribution was used for a
purpose other than an improvement project, it must notify the Department of
Revenue of the resulting forfeiture.

Affordable Housing Tax Credit. The act creates a new tax credit for
rehabilitating or constructing low-income housing, effective for buildings
allocated federal credits on or after January L, 2000. The credit expires for
buildings allocated federal creditE on or after January 1,,2006. The credit is equal
to a percentage of the amount of the taxpayer's federal credit for low-income
housing with respect to eligibte North Carolina low-income housing. The credit
is 75% for buildings located in tier one or two and 25% for buildings located in
other tiers. North Carolina low-income housing is eligible if it meets one of the
following conditions:

. It is located in a tier one or two enterprise area.

10 The Secretary of Commerce may not certify a dwelopment zone agenq 7f it, any of its officers or directors,
or any partner of the agency has ever used pan of an improvement prqea contribution for anypulpose other
than the improvement prqec.
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It is located in a tier three or four enterprise area and has at least 40% of its
residential units that are rent-restricted and are occupied by individuals
whose income is 50% or less of area median gross income.
It is located in a tier five enterprise area and has at least 4A% of its
residential units that are rent-restricted and are occupied by individuals
whose income is35o/o or less of area median gross income.

The credit is not taken in one year but is spread out over five years beginning
when the federal credit is first claimed for the building. The federal credit is first
claimed either when the building is placed in service, or the next year, at the
taxpayer's election. The federal credit is taken over eleven years.

The federal credit requires that either (1) at least 20% of the residential units are
rent-restricted and occupied by individuals whose income is 50% or less of area
median gross income or (2) at least 40% of the residential units are rent-restricted
and occupied by individuals whose income is 60% or less of area gross income.

By providing a higher credit for tier one and two projects and by limiting the
State credit to projects that are either in tier one or two or serve lower-income
residents, the act is designed to steer investments toward these projects.

The federal credit requires that the low-income housing be used for that purpose
for at least 30 years. If this requirement is not me! all or part of the taxpayer's
credit is recaptured. Under the State credit, if federal recapture is required, the
taxpayer forfeits the North Carolina credit to the same extent. In additiorU if the
taxpayer no longer qualifies for the federal credit during one of the five years a

State installment could otherwise be claimed, the taxpayer is no longer eligible
for the State credit. This situation could occur if the taxpayer sold its interest in
the low-income housing.

Under federal law, a limited amount of credit is allowed to each state each year,
and these credits are allocated among applicants based on selection criteria
designed to reward projects that will serve the lowest income tenants for the
longest periods. At least 10% of the credits each year must be set aside for
projects sponsored by nonprofits. The amount of federal credit allocated to
North Carolina will be $9.2 million for the 2000 through 2002 tax years and is
expected to increase to $13 million for the 2003 and 2004 tax years. By limiting
the State credit to a percentage of the federal credit, the act automatically caps

the potential revenue loss to the State.

Extend Bill Lee Act Cred.its to Insurance Company Administrative Offices. The
act allows all the Bill Lee Act credits to be taken against gross premiums tax,
effective beginning in the 1999 tax year. Currently, only the real properby credit
for central administrative offices may be taken against gross premiums tax.
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ln 1997, the General Assembly extended the Bill Lee Act credits to central
administrative offices that created at least 40 new jobs and created a new tax
credit for taxpayers that purchase or lease real property to be used as central
administrative office property. In 1998, the General Assembly allowed the real
property credit for central administrative offices to be taken against the gross
premiums tax as well as against the income tax and the corporate franchise tax.
Insurance companies pay gross premiums tax in lieu of income tax. The 1998
legislation did not change the rule that the other Bill Lee Act credits could be
taken against only income tax and corporate franchise tax. The 1998 change
created a situation in which insurance companies were treated differently from
other businesses with respect to central administrative offices. A business, other
than an insurance company, that builds a central administrative office can take
against income tax not only the real properfy credit for that office, but also the
jobs credit, the investment tax credit, and the worker training credit. An
insurance company can take against gloss premiums tax only the real property
credit, but not the jobs credit, the investment tax credit, or the worker training
credit. By extending the other Bill Lee Act credits to gross premiums tax, the act
provides uniform treatment for insurance companies and other businesses that
build central administrative offices.

Qualitv Tobs Assurance. The purpose of the original William S. Lee Act was to
provide incentives for "high quality jobs." Accordingly, only certain industries
qualify {or the Bill Lee Act credits and a taxpayer must meet a wage standard
with respect to the jobs at the locations for which it claims a credit. This act adds
three additional standards to assure that credits are allowed only with respect to
high quality jobs. These standards become effective for new credits beginning
January 1, 2000. First, the taxpayer must pay at least 50% of basic health
insurance coverage for the full-time positions for which it takes a credit. Second,
the taxpayer must certtfy that the business location with respect to which it
claims a credit has not had a significant environmental violation in the last five
years and has no pending enforcement actions for significant environmental
violations. Third, the taxpayer must certify that the business location with
respect to which it claims a credit has no outstanding or unresolved OSHA
citations and has had no serious violation within the last three years. The
Department of Environment and Natural Resources and the Department of
Labor are authorized to audit the environmental and OSHA certifications,
respectively, and report to the Department of Revenue if they determine that a
certification was inaccurate.

Application, Fee. and Information Changes. A taxpayer that wishes to claim a
Bill Lee Act credit must apply to the Department of Commerce for certification
that it meets the eligibility requirements for the credit. The application must
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include in-formation to enable the Department of Commerce to determine the
applicant's eligibility, and be accompanied by a$75 fee to defray part of the costs
of administering the program. This act requires applicants to include
information necessary to enable the Department of Commerce to provide data
required in its periodic reports to the General Assembly. This data will assist the
Generai Assembly in evaluating the cost effectiveness of the Bill Lee Act credits.

The act also eliminates the $75 fee for credits claimed with respect to enterprise
tier one and two counties. For other credits, the fee is increased to $500 per credit
claimed, not to exceed $1,500 per taxpayer. The Department of Commerce will
retain V+ of the fee proceeds for the costs of administering the program, and remit
the remaining proceeds to the Department of Revenue for its use in
administering and auditing the Bill Lee Act credits. These changes became
effective September 4, 1999.

The Bill Lee Act incentives reconunended by the Department of Commerce over
the last four years have contained many conditions and standards a taxpayer
must meet in order to be eligible for the incentives. The incentives also contain
what are known as "clawback" provisions, which require a taxpayer to forfeit a
targeted incentive if it turns out the taxpayer did not meet the conditions for
qualifying for the incentive, and to lose future installments o. f a tax credit if the
job or investment on which the credit was based does not remain in place. This
act requires taxpayers that claim Bill Lee Act credits to include with their tax
returns inJormation about whether the jobs and investments have remained in
place and whether other conditions have been met. The act allows the
Departrnent of Revenue to share this information with the Employment Security
Commission and the Department of Commerce; this sharing should enable the
Department of Commerce'to evaluate whether the incentives are accomplishing
their purpose of creating high-quality jobs throughout the State.

Clarif.v Business Definitions and Refunds. The act clarifies the statutory
definitions of the types of businesses that are eligible for the Bill Lee Act credits.
In 1998, the General Assembly changed the statutory references from the
Standard Industrial Classifications (SIC) to the North American Industrial
Classification System (NAICS) to conform to the federal system adopted effective

January 'L,1999. This system is used to classify most of the data available about
industries or kinds of business in the economy. Upon review of the NAICS
system, it was discovered that further terminology changes were needed to the
Bill Lee Act definitions to assure that the credits would be available to the types
of businesses covered by the prior law's definitions.
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The act clarifies that interstate air carriers are allowed aparttal refund of sales
taxes paid on fuel, effective October'1.,1999. This clarification will not change the
way the law is currently administered.

Research and Development Credit. The act modifies the research and
development credit so that it will not automatically expire if the corresponding
federal credit expires. The credit for research and development is allowed only
to taxpayers that claim one of the federal research and development credits. In
past years, the federal credit has expired and then been renewed retroactively,
creating uncertainty for taxpayers. This act amends the State credit so that it is
based on the federal credit as of January !,1999. Expiration of the federal credit
will not affect the State credit. If the federal credit is later modified, the General
Assembly can consider whether to update its cross-reference to adopt the federal
modifications.

Industrial Development Fund Environmental Certification. The act requires, as a
condition for funding from the Industrial Development Fund (Building
Renovation Fund), that a project receives certification from the Department of
Environment and Natural Resources that it will not have a significant adverse
effect on the environment. This change became effective when the act became
law, August4,1999.

Commerce to Pursue Interstate Cooperative Efforts. The act requires the
Departrnent of Commerce to encourage reasonable iirterstate agreements and
federal legislation to control the use of excessive incentives in interstate
compefition in luring businesses from one state to another. The Department is to
report on these efforts by March'1,,2000, and March1.,200'1,.

Brownfields Properlv Fee Changes. Lastly, the act makes changes related to the
fees collected by the Department of Environment and Natural Resources in
connection with brownfields agreements, effective when the act becornes law,
August 4,1999. These changes increase the application fee from $1,000 to $2"000,
and increase the agreement fee from $500 to the actual cost to the State of all
activities relating to the brownfields agreement. The $2000 application fee is a
credit against the agreement fee. These sections provide that interest on fees
accrues to the Departmenfs Brownfields Account rather than to the General
Fund, that unpaid fees are a lien on all of the developer's property as well as on
the brownfields property, and that the Department may contract for services
necessary to implement the brownfields property law.

Brownfields property is abandoned, idle, or underused property at which
expansion or redevelopment is hindered by actual or possible environmental
contamination and that is or may be subject to cleanup requirements under State
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or federal law. Under current law, the Department of Environment and Nafural
Resources can enter into a brownJields agteement with the owner of brownfields
property, under which the owner is allowed to clean up the property to a level
that will allow the property to be used for specified purposes but would not meet
current cleanup standards. The owner agrees to clean up the property as

specified in the agreement and to limit future uses of the property to those
specified in the agreement, i.e., uses that are s#e given the less than complete
cleanup of the property. This agreement benefits the State by causing a
contaminated property to be at least partially cleaned up and put to productive
use in place of having a "greenfield" pristine site developed. Under the
agreement, the owner is relieved of liability for further cleanup of the property.

MODIFY HISTORIC REHABILITATION CREDIT

AN ACT TO ALLOW THE HISTORIC REHABILITATION TAX CREDIT TO BE

ALLOCATED BY A PAS9THROUGH ENTITY TO ITS O\^/NERS AND TO
REQUIRE CORPORATIONS THAT ARE REQUIRED TO PAY FEDERAL-
ESTIMATED INCOME TAX BY ELECTRONIC FUNDS TRANSFER TO PAY
STATE-ESTIMATED INCOME TAX BY ELECTRONIC FUNDS TRANSFER.

Ovsnvmw: This act modifies the tax credit for rehabilitating income-producing
historic property and it requires corporations that are required to pay federal
income tax estimated payments by electronic funds transfer (ETF) to pay State

income tax estimated payments by ETF. The Revenue Laws Study Committee
recornmended the latter change in House B1lI62, introduced by Rep. Gray. The
House Finance Committee added the provisions of House B:/.I62 to this act.

Frscar Ivpacr:
. Historic Rehabilitation Tax Credit The fiscal impact of the tax credit

changes is unclear.
. Corp. Income Tax Payable by EFT: The Department of Revenue estimates

an annual gain of $334,662 to the General Fund from the EFT requirement.

Errscrrvr Detn:
. Historic Rehabilitation Tax Credit The changes to the tax credit for

rehabilitating income-producing historic property are effective for taxable
years beginning on or after January 1.,1999.
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. Corp. Income Tax Payable by EFT: The requirement for corporations to
pay State income tax estimated payments by EFT becomes effective for
taxable years beginning on or after January 1,,2000.

BecrcnouNp & Aruervsrs:

Historic Rehabilitation Tax Credit. This act modifies the tax credit for
rehabilitating income-producing historic property in two substantive ways and
one technical way:

r It allows a pass-through entity, such as a Subchapter S corporatiory to
allocate the credit among any of the entity's owners, as long as the amount
of credit allocated does not exceed the owner's adjusted basis in the pass-
through entity. The credit amount may be allocated among any of the
pass-through entity's owners, in the entity's discretion. The allocation
provision sunsets in three years. Under prior law, the credits were
allocated in the same proportion as other income items allocated to the
owners under the Code.

r It adds provisions to recapture the credit if the taxpayer is required to
recapture the credit under the Code or if a partner or owrrer disposes of its
interest in the pass-through entity.

r It consolidates the credits for rehabilitating an historic property into one
tax Article. The credits are iurrently duplicated in two separate statutes
in the individual and corporate parts of the income tax Article in Chapter
105.

Taxpayers are allowed an income tax credit of 20% of the expenses of
rehabilitating an income-producing historic structure and a credit of 30% of the
expenses of rehabilitating an historic structure that is not income-producing. The
credit for income-producing structures is lower because federal law also allows a
20o/ocreditforthoseexpenses,yieldingacombinedcredit of 40%. The20% credit
is allowed only if the taxpayer qualifies for the federal credit and the 30% credit
is allowed only if the taxpayer does not qualify for the federal credit. The credit
may not be taken for the tax year the property is placed in service but must be
taken in installments over five years after the historic structure is placed in
service. Any unused portion of a credit may be carried forward for a five-year
period.

A pass-through entity may qualrty for the rehabilitation credits and pass the
credits on to its owners. A pass-through entity is an entity, such as a partnership,
a limited liability company, or a Subchapter S corporatiory that is treated as

owned by individuals or other entities under federal tax law and whose income,
losses, and credits are reported by the owners on their State income tax returns.
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Under the Code, tax credits are allocated among S corporaflon shareholders in
accordance with their pro rata share of the corporation, which is determined on
the basis of stock ownership, and tax credits are allocated among partners in a

partnership in accordance with the partnership agreement. The allocation made
by the partnership agreement must have a substantial economic effect, which
means that the allocation agreement must reflect the economic interest of the
partners in the partnership and cannot be based solely on tax consequences.
Therefore, the allocation agreement of parfirers cannot give one partner 100% of
the income, loss, or credits of the partnership. Under prior North Carolina law,
the pass-through entity was required to allocate a tax credit among its owners in
the same proportion that other items, such as the federal rehabilitation credit,
were allocated under the Code. This meant that if foreign investors were
involved in a qualifying rehabilitation project, their tax credits could not be

redistributed to North Carolina investors with State income tax liability.

In putting together an investrnent group for an income-producing historic
rehabilitation project, the project sponsors may find some investors that can
benefit from only the federal credit, because they have little or no North Carolina
tax liabilif, and other investors that can benefit from both the federal and the
North Carolina credit because they have both types of tax liability. This act
changes the allocation of the credit to allow the maximum tax credit available for
each of the project investors. It allows a pass-through entity to allocate the credit
for rehabilitating an income-prorducing historic structure among any of its
owners, as long as the amount of the allocated credit does not exceed the owner's
adjusted basis in the entity, as determined under the Code. The adjusted basis is
determined at the end of the taxable year in which the historic structure is placed
in service. Each year an allocated credit is claimed, the pass-through entity and
its owners must include a statement with their tax return that shows both the
allocation made and the allocation that would otherwise have been required
under G.S. 105-131.8 and G.S. 105-269.15. G.S. 105-131.8 provides that the tax
credit allowed a shareholder in a Subchapter S corporation is based on the
percentage of stock held by the shareholder in the corporation. G.S. 105-269.15

provides that the tax credit allowed a partner is based on the partnership
agreemenf which must have substantial economic effect.

The act also requires forfeiture of all or part of the credit for an income-
producing historic structure when the following occurs:

o Forfeiture for Disposition. -- When a taxpayer is required by the Code to
recapture part or all of the federal credit, then the taxpayer must forfeit
the corresponding part of the State credit. Under the Code, the recapture
does not apply if the property is disposed of because of the death of the
taxpayer, a mere change in form of doing business, or a transfer between
spouses or incident to a divorce
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. Forfeiture for Change in Ownership. -- If an owrrer of a pass-through
entity that qualified for the credit disposes of all or a portion of the
owner's interest in the pass-through entity within five years after the date
the structure was placed in service so that the owner's interest is reduced
to less than 2/3 of its interest at the time the structure was placed in
service, the owner must forfeit a portion of the credit. This recapture does
not apply if the change in ownership is due to the death of the owner or to
a merger or consolidation requiring approval of the members of the
taxpayer pass-through entity to the extent the entity does not receive cash
or property.

If a taxpayer or owner of a pass-through entity forfeits the credit, then the
taxpayer or owner is liable for all past taxes avoided plus interest. The past taxes
and interest are due 30 days after the credit is forfeited.

Electronic Funds Transfer. The act requires corporations that are required to
pay federal income tax estimated payments by EFT to pay State income tax
estimated payments by EFT, effective for taxable years beginning on or after
January '1,,2000. This change in the law will eliminate thousands of returns, not
payments, each year. It will enable the State to receive tax payments more
quickly and thus gain three to five days of interest on the payments.

1n1993, the General Assembly authorized the Department of Revenue to collect
taxes by EFT. The average tax payment must be at least $20,000 a month before
the tax payment must be submitted by EFT. The $20,000 threshold applies
separately to each tax. This act creates a different rule for corporate estimated
income tax payments in order to increase the efficiency of State tax collections
and to conform the State's method of collecting corporate estimated income tax
payments with federal law so that a taxpayer has only one set of rules to learn
and follow. For federal purposes, a corporation whose depository taxes exceed
$200,000 in a twelve-month period must pay its corporate income tax estimated
payments by EFT. The federal regulations list the different types of depository
taxes. Examples of depository taxes include social security taxes, withheld
income taxes, and corporate estimated income taxes. The Internal Revenue
Service raised the threshold from $50,000 to $200,000 in July 1999. The higher
threshold will limit the EFT requirement to the largest 9% of taxpayers, but other
taxpayers are expected to use EFT voluntarily.
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1999 FEE BILL

AN ACT TO SET THE PUBLIC UTILITY REGULATORY FEE' TO SET THE
INSURANCE REGULATORY CHARGE, TO IMPOSE THE INSURANCE
REGULATORY CHARGE ON SERVICE CORPORATIONS AND ON HEALTH
MAINTENANCE ORGANIZATIONS IN THE YEAR 2OOO, TO ALLOW THE
DEPARTMENT OF AGRICULTURE AND CONSUMER SERVICES TO IMPOSE
FEES THAT REFLECT THE ACTUAL COST OF RENDERING THE SERVICE,
AND TO LIMIT THE FEE THAT AN APPLICANT MUST PAY FOR A WATER
QUALITY CERTIFICATION T}IAT IS REQUIRED FOR A PERMIT UNDER THE
COASTAL AREA MANAGEMENT ACT OF 1974.

Ovgnvmw: This act makes three tax law changes and two fee changes; only the
tax law changes are surrunarized here. This act sets the tax rates for the public
utility regulatory fee for the 1999-2000 tax year and for the insurance regulatory
fee for the 1999 calendar year. The act also expands the scope of the insurance
regulatory fee to include health maintenance organizations and medical service
corporations, effective beginning in the 2000 calendar year.

Frscer Irrrpect:
. Public Utility Regulatory Fee: This fee is expected to generate $8.5

million.
o NC Electric M'ship Corp.:

$200,000.
o Insurance Regulatorlr Fee:

This fee is expected to generate

The fee is set at 7% for t]rte 1999
calendar year (the 1998 rate was 6%). This charge is expected to
generate $20.65 million for the 1999-2000 fiscal year (an increase of
$1.45 million over the previous year). In additiory effective in 2000,
health maintenance organizattons' (HMO's) and medical services
corporations will be required to pay the fee. This requirement will
generate between $2.45 million and $2.8 million. (See Background &
Analysis section for more detailed informafion.

ETT'SCTME DaTE:
. Public Utililv Regulatory Fee: 1999-2000 tax year
. NC Electric M'ship Corp.:
. Insurance Regulatorlz Fee:

1999-2000 tax year
1999-2000 calendar year; effective

for HMO's and medical services corporations in 2000.
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BecrcnouNp & ANerysrs:

Public Utili9 Regulatory Fee: The act sets the general rate for the public utility
regulatory fee at 0.09% for the 1999-2000 fiscal year. This is the same rate that
was in effect for the 1997-1998 fiscal year and is expected to generate $8.5 million.
The utility regulatory fee is a tax that was first imposed in L989. The proceeds of
the fee are credited to the Utilities Commission and Public Staff Fund and used
to defray the State's cost in regulating public utilities. The regulatory fee is
imposed on all utilities that are subject to regulation by the North Carolina
Utilities Commission. The fee is a percentage of the utility's North Carolina
jurisdictional revenues. In general, jurisdictional revenue is revenue derived
from providing utility service in North Carolina.

In addition to funding the State's cost in regulating public utilities, the money in
the Utilities Commission and Public Staff Fund is currently used to finance the
work of the Study Commission on the Future of Electric Service in North
Carolina. The General Assembly established the Commission in 1997 to examine
the cost adequacy, availability, and pricing of electric rates and service in North
Carolina to determine whether legislation is necessary to assure an adequate and
reliable source of electricify and economical, f.air, and equitable rates for all
consumers of electricity in North Carolina.

Secondlp the act sets at $200,000 the special public utility regulatory fee imposed
on the North Carolina Electric Membership Corporatiory effective for the 7999-
2000 fiscal year. The proceeds of the fee will be credited to the Utilities
Commission and Public Staff Fund and used to defray the State's cost in
regulating electric membership corporations. The 1,999 General Assembly
enacted S.L. 1999-L80, which authorized electric membership corporations to
form subsidiary corporations that may provide energy services and products,
telecommunications services and products, and water and wastewater collection
and freatment. The subsidiaries must fully compensate the electric membership
corporation for its use of the corporation's personnel, services, equipment, and
property. The Utilities Commission is charged with regulating this aspect of the
subsidiary's business and, to pay for this regulation, S.L. 1999-180levies a flat-
rate regulatory fee to be paid by the North Carolina Electric Membership
Corporation. The General Assembly must establish the fee amount each year.
The North Carolina Electric Membership Corporation is the only electric
membership corporation in North Carolina whose principal purpose is to furnish
or cause to be furnished bulk electric supplies at wholesale, as provided in G.S.
117-16. It is a "generation and supply cooperative" owned by its members. Its
members are all but one of the existing North Carolina electric membership
corporations, which are "distribution cooperatives." Thus, the fee imposed on
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the North Carolina Electric Membership Corporation will be passed on to its
member electric membership corporations.

Insurance Regulatorlr Fee: First the act sets the insurance regulatory charge at
7% f.or ttre1999 calendar yeffi, an increase from tllre 6% rate in effect for 1998. The
charge is expected to generate $20.65 million for the 1999-2000 fiscal year, an
increase of $1.45 million over the previous yer. The insurance regulatory charge
is a tax that was enacted in 1991, to make the Department of Insurance
receipt-supported and thereby eliminate General Fund support for the
Department. The charge is a percentage of each insurance company's premiums
tax liability.

Second, the act imposes the insurance regulatory charge on health maintenance
organizations and medical service corporations, effective beginning in 2000. The
fee will be levied on each company's hypothetical gross premiums tax liability
determined at the L.9o/o gross premiums tax rate applied to its premiums base.
The hypothetical calculation is necessary because medical service corporations
pay premiums tax at a rate of 0.5o/o rather than1,.9% and because health
maintenance organizations do not pay premiu.ms tax. Adding health
maintenance organizations and medical service corporations to the insurance
regulatory charge will increase the base against which the charge is levied by $35
to $40 million. At a regulatory charge rate of 7o/o, this would generate $2.45 to
$2.8 million in proceeds.

Prior to the enactment of this act, the insurance regulatory charge was imposed
only on insurance companies that pay the gross premiums tax, other than
medical service corporations such as Blue Cross Blue Shield and Delta Dental
Corporation, which were exempt. Health maintenance organizations did not pay
the regulatory charge because they do not pay the gross premiums tax. Prior to
1995, these entities contributed to the Deparfment of Insurance Fund through
insurance audit and examination fees. However, in1995, the General Assembly
eliminated the insurance audit and examination fees for insurance companieq,
health maintenance organizations, medical corporations, and guaranty
associations. The revenue generated by these audit fees was an estimated $4.5
million annually. The costs of the audits are now paid for by the insurance
regulatory charge as part of the costs of regulating the insurance industry. This
act distributes the responsibility for funding the Department of Insurance among
all the entities that it regulates.

B-53



PENSION TAX WITHHOLDING

AN ACT TO PROVIDE FOR WITHHOLDING OF NORTH CAROLINA
INCOME TAXES FROM TAXABLE PENSION' ANNUITIES, AND DEFERRED
COMPENSATION.

Ovgnuew: This act requires a person paying pensions, annuities, and deferred
compensation to withhold North Carolina individual income tax from the
payments unless the recipient elects not to have the tax withheld, effective

January 'L,200'1.. Income that is exempt from tax is exempt from this withholding
requirement. Therefore, the act does not apply to retirement income paid to
federal, State, and local retirees with five years of creditable service as of August
12, 1989, because this income is exempt from State income tax due to a court
decision in the Bailey, Emory, and Patton lawsuits.

Frscerlvpect: Unable to determine.

Errgcrlvu Derr: Taxable years beginning on or after January 1.,2001'.

BacrccnouNn & ANerysts: Under federal law, withholding is required on
pensions, annuities, and certain deferred income, including IRAs. Prior to this
act, North Carolina has not piggybacked this aspect of federal law. This act
provides that a pension payer required to withhold federal income tax on a

pension payment to a resident of North Carolina must also withhold State

income tax. A recipient may elect to not have tax withheld from the pension
payment. The pension payer must notify each recipient of the right to elect not
to have tax withheld. An individual who elects not to have tax withheld from the
pension payment must estimate their income tax liability each year and pay the
tax in four installments.

In the case of periodic payments, the pension payer must withhold as if the
recipient were a married person with three exemptions, unless the recipient
provides an exemption certificate reflecting a different filing status or number of
exemptions. For a non-periodic payment, the pension payer must withhold 4%

of the payment. A pension payer who fails to withhold or remit the tax that is
withheld is liable for the tax.

Currently, the Department of Revenue allows voluntary withholding by
employers. The holder of an IRA, although not an employer, may also enter into
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a voluntary withholding agreement. Flowever, if the payer withholds the tax but
does not pay it to the Department of Revenue, the taxpayer's only recourse is
against the payer. The Department cannot credit the taxpayer and pursue the
payer. Under this act, effective for taxable years beginning on or after January 1,,

200'J.,, the withholding will be mandatory unless the recipient elects not to have
the tax withheld.

UPDATE CODE/ CRIMINAL DEADLINE/ RESEARCH

AN ACT TO UPDATE THE REFERENCE TO THE INTERNAL REVENUE
CODE USED IN DEFINING AND DETERMINING CERTAIN STATE TAX
PROVISIONS, TO EARMARK PART OF THE RESTILTING REVENUE GAIN
FOR TAX RESEARCH, TO DIRECT THE STATE AUDITOR TO CONDUCT A
PERFORMANCE AUDIT OF THE DEPARTMENT OF REVENUE, TO
CONFORM TO TFIE FEDERAL STATUTE OF LIMITATIONS FOR WILLFUL
FAILURE TO COMPLY \A[TH STATE TAX LAWS, AND TO INCREASE THE
AMOUNT OF TIME A TA)(PAYER HAS TO PROTEST TFIE PAYMENT OF A
TAX.

OvsRvtsw: This act makes the following changes relating to tax law:
. Update IRC Reference. It rewrites the definition of the Internal Revenue

Code used in State tax statutes to change the reference date from
September 1,1998, to June '1,,1999. This change became effective August 5,

1999.
. Conform Criminal Deadline to Federal. It conforms the State statute of

limitations, with respect to the willful failure to comply with the State's
tax laws, to the federal statute of limitations. This change is effective
December 1,1999, and applies to prosecutions brought on or after the date
for cases where the existing statute of limitations had not expired prior to
December 'l..,1999.

r Extend Protest Period. It increases the amount of time a taxpayer has to
protest the payment of a tax from one year to three years. This change is
effective for taxes paid on or after January 

'1.,1999.

. Dept. of Revenue Tax Research Positions. It earmarks part of the revenue
generated by this act to pay for four new tax research positions for the
Department of Revenue, as recouunended by the Revenue Laws Study
Committee. This change became effective August 5,1999.

B-55



. Performance Audit. It earmarks part of the revenue generated by this act
for a performance audit of the Department of Revenue, to be conducted by
the State Auditor, addressing technology issues, internal organizatiory
budgeting and fiscal management, staffing, and other issues. This change
became effective August 5,1999.

Ftscar INrpacr: The Code Update is expected to increase General Fund
revenues by $11.55 million in fiscal year 1999-2000, fi2.95 million in fiscal year
2000-200L, $1.4 million in fiscal year 2001,-2A02, $900,000 in fiscal year 2002-2003,
and $100,000 in fiscal year 2003-2004.

Errscrrvs Darn: See Overuiew section.

BecrcRouND & ANarvsrs:

Update Code Reference. Updating the Internal Revenue Code reference makes
recent amendments to the Code applicable to the State to the extent that State
law previously tracked federal law. This update generally has the greatest effect
on State corporate and individual income taxes because these taxes are based on
federal taxable income and are therefore closely tied to federal law.

Since the General Assembly updated the State's reference to the Internal Revenue
Code to September L,1998, Congress has enacted two bills that affect the Code.
On October 2L,1998, the President signed into law Public Law 105-277, which
includes the Tax and Trade Relief Extension Act of 1998. On April 19,1999, the
President signed into law Public Law 106-21, which extends the tax benefits
available with respect to services performed in a combat zone to services
performed in the Kosovo area.

PubIic Law '].,A5-277: This federal law extended the research and development
credit, created or extended tax breaks aimed particularly at individuals, small
businesses, and farmers, narrowed some tax exemptions, and made many
technical changes. The following is a sununary of some of the more significant
provisions:

. It extends the research and development credit through June 30, 1999-
North Carolina's credit for research and development is based upon this
federal credit.

o It accelerates the deduction for health insurance costs of self-employed
individuals. Self-employed individuals are entitled to deduct a portion of
the amount paid for health insurance for the self-employed individual and
the individual's spouse and dependents. Under prior law, the amount
that could be deducted was being phased up from 45% in 1998 to 100% in
2007. Public Law 1,05-277 accelerated the amount that could be deducted
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to 60% for tax years beginning in1999 through 200'1,,6 7A% for tax years
beginning in 2002, and to 100% for tax years beginning in 2003 and
thereafter. This change will treat the self-employed the same as

employees, who may exclude from income 100'/' of employer-provided
health insurance.
It provides a five-year net operating loss carryback for farmers, effective
for net operating losses arising in taxable years beginning after December
3L,1997. A net operating loss is the amount by which business deductipns
exceed business gross income. Generally, a net operating loss may be
carried back two years and forward 20 years to offset taxable income in
such years. Public Law 105-277 createdan exception for farming losses. A
farming loss is defined as the amount of any net operating loss
attributable to the income and deductions of a farming business.
It permanently extends the income averaging provision for farmers. An
individual engaged in a farming business may elect to compute current
year tax liability by averaging, over the prior three-year period, all or a
portion of the taxable income that is attributable to the farming business.
This provision would have expired for taxable years beginning on or after

January 
'I..,2001..

It allows a taxpayer that wins a contest, lottery, jackpot etc., and elects to
take the payment as an annuity to claim the prize winnings as income at
the time they are received. Prior to the enactment of this Iaw, a person
who had the option of receiving either a lump-sum distribution or an
annuity was required to include the value of the award in gross income in
the year in which the prize was won, even if the annuity option was
exercised.
It permanently extends the charitable market-value deduction for
contributions of qualified appreciated stock to private foundations.
It limits specified liability losses to product liability losses and amounts
allowable as a deduction that are in satisfaction of a liability under a

federal or state law requiring reclamation of land, decommissioning of a
nuclear power plant dismantlement of a drilling platform, remediation of
environmental contamination, ot a payment under arry workers
compensation act. A specified liability loss may be carried back L0 years
rather than being limited to the general two-year carryback period. Prior
to the enactment of this law, a specified liability loss included other
liabilities that arose under federal or state law or out of any tort of the
taxpayer.
It requires certain deductible liquidating distributions of a regulated
investment company or real estate investment trust to an 80% corporate
owner to be included in the corporation's income. .
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Public Law 106-21: This federal law extends the tax benefits available under the
Internai Revenue Code with respect to services performed in a combat zone to
services performed in a "qaalified hazardous duty area". The term "qualified
hazardous duty ar.ea" means any area of the Federal Republic of Yugoslavia,
Albania, the Adriatic Sea, and the northern lonian Sea during the period that any
member of the Armed Forces of the United States is entitled to combat pay for
services performed in the area.

Under the Code, all or most of military personnel's combat pay is exempt from
income tax. Since North Carolina begins its calculation of taxable income with
federal taxable income, this pay is also exempt from State income tax. The Code
also extends the time military personnel and those serving in support of the
military personnel have to file and pay their taxes. Public I-aw'106-2L extends
these provisions to those individuals within the "qualifiedhazardous duty area"

defined above and to those individuals supporting Operation Allied Force who
are away from their permanent duty stations.ll The extension lasts until 180

days after taxpayers leave the defined areas or their supporting operatiort plus
the number of days they were there during the tax filing season after the air
strikes began on March 24,1999. The tax relief provisions also apply during any
period of hospitalization resulting from injuries or illness incurred while serving
in the combat zone. During the extensioru affected taxpayers will not accrue any
interest or penalty charges and the IRS will not pursue any tax enforcement
action. G.S. 105-249.2 prohibits the Secretary of Revenue from assessing interest
or a penalty against a taxpayer for any period that is disregarded for federal
income tax purposes.

Background for Code Update. Since the State corporate income tax was changed
to a percentage of federal taxable income in 1967, the reference date to the
Internal Revenue Code has been updated periodically. In discussing bills to
update the Code reference, the question frequently arises as to why the statutes
refer to the Code on a particular date instead of referring to the Code and any
future amendments to it. The answer to the question lies in both a policy
decision and a potential legal restraint.

First, the policy reason for specifying a particular date is that, in light of many
changes made in federal tax law from year to year, the State may not want to
adopt automatically federal changes, particularly when these changes have a

substantial impact on revenues. By pinning references to the Code to a certain
date, the State ensures that it can examine any federal changes before making the
changes effective for the State.

11 Operation Allied Force began on Mardt24,l999,when U.S. military forces, aaing with NATO allies,

commenced air strikes against Serbian militarytargets in the FormerYugoslavia. OnJune 20,7999, Operation
Allied Force was officially terminated.
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Secondly, and more importanfl/, however, the North Carolina Constitution
imposes an obstacle to a statute that automatically adopts any changes in federal
tax law. Article V Section 2(1) of the Constitution provides in pertinent part that
the "power of taxation... shall never be surrendered, suspended, or contracted
away." Relying on this provisiory the North Carolina court decisions on
delegation of legislative power to administrative agencies, and an analysis of the
few federal cases on this issue, the Attorney General's Office concluded in a
memorandum issued rn1977 to the Director of the Tax Research Division of the
Department of Revenue that a "statute which adopts by reference fufure
amendments to the Internal Revenue Code would...be invalidated as an
unconstitutional delegation of legislative power."

7n 1997, the Revenue Laws Study Committee explored the possibility of
legislation that would automatically adopt federal changes to the Code each

year, with legislative review and approval required in the succeeding legislative
session. It was hoped that this approach would avoid the practical difficulties
that occur when Code changes go into effect many months before the General
Assembly has a chance to pass legislation adopting the changes. The Attorney
General's Office reviewed the relevant case law in this State and other states

before concluding that this approach would be unlikely to withstand a
c onstitutional challenge.

Con-form Criminal Deadline to Federal. Under North Carolina law, it is a Class 1

misdemeanor to willfully fail to collect, withhold, or pay over taxes or to
willfully fail to file a return or pay the tax due. Under prior law, the State had
three years from the date of the violation to prosecute the taxpayer that violated
the tax law. Under federal law, the IRS has six years from the date of the
prosecution to pursue the violation. Sections 2 and 3 of this act conform the State

statute of limitations to the federal statute of limitations by extending the time
the State has to pursue a violation of the tax laws from three years to six years.

This change is effective December'J,,1999, for cases where the three-year statute
of limitations has not already expired.

Extend Protest Period. The act extends the time a taxpayer has to challenge the
unconstitutionality of most taxes from one year to three years, effective for taxes

paid on or after January 1,, 1999. The time limit remains at 30 days for excise

taxes on alcoholic beverages, soft drinks, tobacco products, and controlled
substances. In North Carolina, if a taxpayer believes a tax is unconstitutional, the
taxpayer must pay the tax and contest the tax by requestitg u refund after paying
the tax. This procedure is known as "paying under protest".
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Tax Research Positions. Upon reconunendation of the Revenue Laws Study
Committee, the act authorizes the Secretary of Revenue to draw funds from the
revenues generated by updating the.Internal Revenue Code reference to fund
four tax research positions in the Departrnent of Revenue, effective January 1,,

2000. The Revenue Laws Study Committee determined that there is a need for
in-depth tax research that cannot be met by the current three-person st#f.
Adding four new tax analyst positions would provide a tax research resource
capable of serving the needs of the legislative and executive branches for
analyses of various tax proposals and of the effect of changes in the economy on
the tax base.

Performance Audi!. The act directs the Office of the State Auditor to conduct a

performance audit of the Department of Revenue, addressing the following
areas: (i) tax collection and tax auditing activity, with particular attention to the
cost, efficiency, and effectiveness of the Integrated Tax Administration System
and subsequent automation projects; (ii) current methods of processing tax
returns and payments and the ability to employ the latest technology in this
processing; (iii) internal organization and managemen! (iv) budgeting and fiscal
managemenf (v) current and future staffing requirements; and (vi) any other
issues the State Auditor considers necessary or desirable. The State Auditor is to
submit an interim progress report to the Senate and House Appropriations
Subcommittee on General Government and the General Assembly's Fiscal
Research Division by May 30,2000, and a final report to the General Assembly
by January L,2001- The Secretary of Revenue is directed to draw $100,000 from
funds generated by the act to pay for the performance audit.

NO SALES TAX FEE/OTHER CHANGES

AN ACT TO PROMOTE ELECTRONIC COMMERCE BY REPEALING THE
SALES TAX REGISTRATION FEE AND TO MAKE OTHER CHANGES TO THE
TAX LAWS AND RELATED STATUTES.

OvsnvlEw: This act makes numerous tax law changes as described below:

o Privilege Tax on Loan Agencies. It reduces the annual privilege tax on
loan agencies from $750.00 to $250.00. In additiory the act expands the
scope of the tax to include pawnbrokers and check cashers. This change is
effective July 1, 1999.
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. Repeal Sales Tax Registration Fee. It repeals the one-time $15.00
registration fee retailers and wholesalers must pay when registering with
the Department of Revenue for sales and use tax purposes. This change is
effective January'1., 2000.
Repeal sales Tax on Medical Equipment and Sundries. It exempts durable
medical equipment and medical sundries from sales tax. This change is
effective October'1, 1999.
Repeal Sales Tax on Prescription Drugs. It exempts physicians and other
medical professionals who buy drugs to administer to their patients, and
State hospitals (other than UNC hospitals) from paying sales and use tax
on prescription drugs. (Note: other prescription drugs, including
prescriptions, drugs purchased by the UNC hospitals, drug samples
distributed by the manufacturer, and drugs purchased for use in the
commercial production of animals, are either exempt from sales and use
tax or the tax is refundable.) This change is effective October 1.,1999.
Repeal Sales Tax Exemption for Traded-In Items. It repeals the sales tax
exemption for certain traded-in items. This change is effective October L,

1999.
Repeal Unconstitutional Sales Tax Provisions. It repeals two sales tax
provisions that may be unconstitutional: the requirement that a nonprofit
corporation must be chartered in North Carolina in order to claim an
exemption from collecting sales tax on items sold as a part of an annual
fundraiser, and the sales tax exemption for sales of paper, ink, and other
tangible personal property to commercial printers and publishers for use
in free publications that contained advertising of a general nature. Both
changes are effective October 1, 1999.
Airport Authority Sales Tax Refunds. It entitles all local airport
authorities created by the General Assembly to receive sales tax refunds.
This change is effective July 'l.,,1999.

Tax Penalty and Assessment Changes. It makes several changes to tax
penalty and assessment rules, including authorizing the Secretary of
Revenue to waive bad check penalties in the sarne manner as other
penalties are waived, and con-forming the negligence penalty for large
corporate income tax deficiencies with other large tax deficiencies. The tax
penalty changes are effective October 1.,1999, and the assessment changes
are effective August'1.O, 1999.
Special Mobile Equipment Changes. The act allows untaxed diesel fuel to
be used in special mobile equipment, effective October 'I..,1999, and also
aliows a quarterly refund for tax paid on any taxed motor fuel used to
operate special mobile equipment, effective for taxes paid on or #ter
January 1,, 1999. It also increases the registration'fee for special mobile
equipment from $20.00 to $40.00, effective January 1, 2000. Finally, it
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expands the maximum width of special mobile equipment from 96 inches
to \02 inches, effective August \0, 1999.
Miscellaneous Tax Law Changes. The act also makes the following minor
tax law changes:
. Political Parties Financing Fund. Requires that the individual income

tax return contain a line authorizing a contribution to the Political
Parties Financing Fund, ef{ective August 10,1999.

o Definition of a Utility for Sales Tax Purposes. Clarifies the definition of
a utility for sales tax purposes, effective Augustl},1999.
No Sales or Use TaxlCertain Tangible Personal Proper{v. Provides
that sales and use taxes do not apply to tangible personal property that
a merchant manufactures or purchases for resale but then withdraws
from inventory and donates to a governmental entity, effective
October 'l..,1999.

Increase Restaurant Service Charges Not Subject to Sales Tax.
Increases the amount of the service charge that may be added to a

restaurant patron s bill without being subject to sales tax, effective
October 'l..,1999.

Information Sharing/DOR and Law Enforgement. Authorizes the
Department of Revenue to share information about excise taxes on
tobacco, alcohol, and unauthorized substances with law enforcement
officials, effective August'1.0, 1999.
Repeal Certain Motor Fuel Tax Licenses. Repeals the requirement that
bulk end users and retailers of undyed diesel fuel obtain a motor fuel
tax license, and clarifies that a motor fuel supplier is allowed a

discount of the tax due only if the tax is paid on time, effective August
10, 1999. Repeals the requirement that a bonded importer of motor
fuel was required to obtain an import confirmation number, effective
August 10,1999.

o DOR Authorized to Use Certain Information. Authorizes the
Department of Revenue to use in-formation in the State Directory of
New Hires to administer tax collectiory effective August 10,1999.

FIscer lupecr: Taken as a whole, the act is expected to increase General Fund
revenues by less than $1 million a year the first three years it is in effect and then
reduce General Fund revenues by less then $1- million a year the next two years it
is in effect.

EET,SCTIVE Dans: See Overuiew section.

BacrcRouNo & ANervsrs:
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Privilege Tax on Loan Agencies. Under prior law, loan agencies were subject to
an annual privilege tax of $750. Effective luJy 1., 1999, Section 2 of this act
reduces the tax to $250 a year and expands its scope to apply to pawnbrokers
and check cashers. This change is expected to reduce General Fund revenues by
less than $300,000 a year. Pawnbrokers and check cashers are engaged in a

similar business as loan agencies; the intent of the act is that similar taxpayers
should be treated the same. Earlier versions of the bill would have retained the
tax at fi750, but the tax was reduced in response to complaints from
pawnbrokers. The privilege tax statute caps at $100 the local privilege tax that
counties and towns may levy on these businesses. Under former law, counties
and towns were authorized to levy a local privilege tax of up to $275 on
pawnbrokers.

Repeal Sales Tax Registration Fee. Under prior law, retailers and wholesalers
were required to pay a fee of $15 when registering with the Department of
Revenue for sales and use tax purposes. Registration is a one-time requirement
before a merchant can begin a business that is subject to sales or use tax. Sections

1 and 1.1 of this act repeal the $15 fee effective January 1,,2000. Eliminating the
fee will enable the Department of Revenue to handle registrations electronically.
This change is expected to reduce General Fund revenues by approximately
$540,000 ayear.

Repeal Sales Tax on Medical Equipment and Sundries. Section 5 of this act
exempts from sales tax durable medical equipment and medical sundries that are

eligible for coverage under Medicare and Medicaid, effective October 1., 1999.

This change is expected to reduce General Fund revenues by approximately
$700,000 a year. The new exemption applies only to items purchased on
prescription or by a certi{icate of medical necessity. \Atrhile the item must be

eligible under Medicare or Medicaid, the exemption applies whether or not it is
purchased by a beneficiary under those programs. Durable medical equipment
includes a variety of medical items such as wheelchairs,IV bag holders, and cane

stands. Medical sundries are items that are easily and frequently disposed of,
like latex gloves, gauze, medical tape, and syringes.

Repeal Sales Tax on Prescription Drugs. Sections 6 and 7 of this act exempt from
sales tax all prescription drugs, effective October'1.,1999. This change is expected
to reduce General Fund revenues by approximately $2 million a year. Under
prior law, most prescription drugs were already either exempt from State and
local sales and use taxes or refundable. The prior exemptions for prescription
drugs applied to drugs purchased with a prescription (G.S. 105-1'64.13(13)),

prescription drugs distributed free of charge by the manufacturer of the drugs
(G.S. 105-'164.13(13b)), and prescription drugs purchased for use in the
commercial production of animals (G.S. 105-rcal3Qa)). Prescription drugs
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distributed free of charge by the manufacturer include samples given to
physicians to give to patients and drugs donated to groups such as the American
Red Cross.

Most hospitals receive refunds of State and local sales and use taxes paid on
prescription drugs they acquire. G.S. 105-1.64.1.4(b) allows all nonprofit hospitals,
except those operated by the State, and all for-profit hospitals to receive refunds
of State and local sales and use taxes paid on prescription drugs. G.S. 105-
rcaA@) allows the University of North Carolina Hospitals at Chapel Hill to
receive refunds of State and local sales and use taxes paid on prescription drugs
acquired for use by the hospital. The State General Fund receives a refund of
Iocal sales and use taxes paid by the other State hospitals on prescription drugs.
Thus, after combining the exemptions and refunds for prescription drugs, the
only entities that were paying tax on prescription drugs were physicians and
other medical professionals who buy the drugs to administer to patients in the
course of their practice and State hospitals, other than the UNC hospitals. The
exemptions and refunds for prescription drugs had evolved over the years in a
piecemeal fashiory leaving this small segment subject to the taxes.

In addition to the UNC hospitals, the State operates four psychiatric hospitals:
Dorothea Dix Hospital, Broughton Hospital, Cherry Hospital, and ]ohn Umstead
Hospital. The State also operates various Alcohol and Drug Treatment Centers
and Mental Retardation Centers around the State. These centers a1s In patient
facilities similar to hospitals. State agencies generally do not receive a refund of
State sales and use taxes. These hgencies receive an appropriation from the State
that includes the amount needed to pay sales and use taxes.

Repeal Sales Tax Exemption for Traded-in Items. Section 8 of this act simplifies
the sales tax treatment of traded-in items by repealing the exemption for certain
traded-in items, effective October 1., 1999. This change is expected to increase
General Fund revenues by approximately $1.2 million a year. Under prior law,lf.
a used item were traded-in on the purchase of a new item, the used item would
not be subject to sales tax when it was resold if the person who traded it in paid
the full amount of sales tax on the new item purchased. This law created
problems for retailers who were required to retain the tax records on the new
item with the used item to determine the sales tax treatment of the used item
when it was resold. If the items in question were subject to a reduced tax rate, as

farm equipment is, then upon resale the traded-in item would be subject to loca1
but not State sales tax, an added complication for retailers. Under this sectiory
traded-in items will be subiect to full State and local sales tax, as other used items
are.
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Repeal Unconstitutional Sales Tax Provisions. Sections 9 and 10 of this act
address two sales tax provisions that are probably unconstitutional. Under prior
law, certain nonprofit corporations were not required to collect sales taxes on
items sold as part of an annual fundraiser. To qualify for the exemption, the
corporation was required to have been chartered in North Carolina for two years.
This classification does not have a rational basis and thus probably violated the
uniformity requirements of the constitution. Section 9 of this act repeals the
requirement that the corporation be chartered in North Carolina,'effective
October 1,1999. This change is expected to have a negligible impact on General
Fund revenues.

Prior law granted a sales tax exemption for sales of. paper, ink, and other tangible
personal property to commercial printers and publishers for use as component
parts in free circulation publications that contained advertising of a general
nature. The exemption applied to general shoppers guides but not to more
specialized guides, such as real estate guides. The first amendment of the United
States Constitution does not allow a state to discriminate between publications
based on their content. The prior law exemption clearly violated this rule by
exempting guides with general content but not those with narrower content.
Section 10 of this act repeals the exemptiory effective October'1,, 1999, so that
supplies sold for all free publications will be subject to tax on a uniform basis.
This change is expected to increase General Fund revenues by approximately
$2.5 million a ye€r.

Airport Authoritv Sales Tax Refunds. Under prior law, a local airport authority
created by local act of the General Assembly was entitled to an annual refund of
sales and use taxes it paid if the local act creating it gave it all the rights of a
municipality, declared it to be a municipality, oi specifically authorized it to
receive sales tax refunds. Section 14 of this act expands the refunds to all local
airport authorities created by the General Assembly, effective for purchases
made on or after July 'l..,1999. This change is expected to reduce General Fund
revenues by between $4,000 and $L8,000 a year.

Under prior Taw,24of the 33 local airport authorities were authorized to receive
the sales tax refunds. Each year,local bills would be introduced to grant refunds
for additional airport authorities. Two were added in 1999 by S.L. 1999-104.
Because there appeared to be no reason to distinguish between those authorities
entitled to refunds and those not entitled to refunds, Section 14 provides that all
locai airport authorities will be treated alike and local bills will no longer be
necessary to add airport authorities one by one to the refund provision.

The refunds apply to d.irect purchases of tangible personal property. They also
apply to sales and use tax liabilify indirectly incurred by a local airport authority
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on building materials, supplies, fixtures, and equipment that become a part of
any building that is owned or leased by the authority and is being built, altered,
or repaired for use by the authority. To obtain a sales and use tax refund, an
authority must request the refund in writing within six months after the end of
its fiscal year. The request must include any information and documentation
required by the Secretary of Revenue.

Tax Penaltv and Assessment Changes. Sections 15,'l-6,17, and19 of this act make
changes in tax penalties and tax assessment rules. The tax penalty changes are
effective October 1., 1999, and the assessment changes are effective August L0,
1999. No estimate is available of the impact these changes will have on General
Fund revenues.

Under prior law, the Secretary of Revenue was permitted to waive all tax
penalties except the penalty for bad checks. The exception had been made at the
request of the Department of Revenue to reduce the administrative burden of
having to consider and act on waiver requests with respect to bad checks.
Sections L5 and 17 repeal the exception for the bad check penalty, so that all tax
penalties will be subject to the same waiver authority. This change is not
expected to have a significant impact on General Fund revenues. The penalty for
bad checks is 10% of the amount of the check, with a minimum of $1 and a
maximum of $1,000.

Under prior law, there were three general categories of negligence penalties: a
general negligence penalty of 10% and two large tax deficiency penalties of 25%.
The large negligence penalty applied to income tax only if the taxpayer
understated taxable income by an amount equal to 7/+ or more of gross income.
The large negligence penalty applied to other taxes if the taxpayer understated
tax liabilif by 7/e or more. The large deficiency test for income taxes is more
forgiving than the stricter large deficiency test for other taxes. Section 16 of this
act requested by the Department of Revenue, limits the more forgiving large
deficiency test to individual incomes taxes and moves corporate income taxes to
the stricter large deficiency test that applies to other taxes.

The authority of the Department of Revenue to assess taxes and to make refunds
of taxes is subject to statutory time limitations. Under prior law, a taxpayer that
is under investigation by the Department of Revenue could voluntarily waive the
time limit for assessments in order to allow time for the investigation to be
completed properly. The time limit for making refunds could not be extended,
however. Thus, if the additional investigation to which the taxpayer agreed
showed that a refund, rather than an assessment, was appropriate, the refund
could not be made. Section 19 of this act, requested by the Department of
Revenue, modifies the tax refund time limitations to state that the taxpayer's
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extension of the assessment time limits automatically extends the time in which
the taxpayer can request a refund.

Special Mobile Equipment Changes. Sections 22,24, and27 through 29 of this act
make changes related to special mobile equipment. Special mobile equipment is
a vehicle that has a permanently attached crane, mill, ditch-digg-g apparatus, or
similar attachment. The vehicle is driven on the highway only to get to and from
a non-highway job. It is not designed or used primarily for the transportation of
persons or property.

Sections 22,24, and 27 address a problem relating to motor fuel tax. The motor
fuel tax is designed to apply only to fuel used for highway purposes. Motor fuel
used for non-highway purposes is instead subject to sales tax. Thus, special
mobile equipment should not have to pay motor fuel tax on the fuel it uses for
non-highway purposes. However, under prior law, it could not use dyed
(untaxed) diesel fuel and was not authorized to receive a refund of motor fuel tax
paid on clear (taxed) diesel fuel. Section 22 of this act provides that dyed
(untaxed) diesel fuel may be used in special mobile equipment effective October
1,,1999. Section 24 of this act allows a quarterly refund for tax paid on motor fuel
used to operate special mobile equipment off-highway, effective for taxes paid
on or after January 1.,1999. As a result of these changes, the motor fuel used in
special mobile will be subject to sales tax rather than motor fuel tax. This change
will result in a small but unknown reduction in Highway Fund revenues and a
corresponding increase in General Fund revenues. Section 27 of this act increases
the registration fee for special mobile equipment from $20 to $40, effective
|anuary '1.,,2000. This increase should generate about $40,000 or more in annual
Highway Fund revenues to offset the decrease that will result from the motor
fuel tax changes in Sections 22 and24.

Section 28 of this act expands the maximum width of special mobile equipment
from 96 inches to L02 inches. Section 29 of this act provides that vehicles being
towed by special mobile equipment may carry properfy that does not exceed the
weight of the towed vehicle. These sections, effective August 'J,0, 1999, conform
the law to reflect prevailing practices with regard to special mobile equipment.

Miscellaneous Changes. The remaining sections of this act make minor changes
to various tax law statutes.

o Political Parties Financing Fund. The law requires that the individual income
tax return contain a line authorizing a contribution to the Political Parties
Financing Fund. Section 3 of this act removes the requirement that the line be
color-contrasted with the color scheme of the remainder of the return.
Beginning next year, income tax returns will have a uniform ink color for
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purposes of optical character reading. With the implementation of optical
character rcading, the color contrast requirement is not compatible with
efficient processing of the millions of tax returns filed each year because the
contrast color would interfere with recognition of the proper fields.

Definition of a Utility for Sales Tax Purposes. Sections 4 and L2 clarify the
definition of a utility for sales tax purposes. Under prior law, the definition
contained a sales exemption for municipalities that are supplied electricity by
the federal goverrunent and are required to make payments in lieu of taxes.
These sections move the exemption from the definition statutes to the
exemption statutes. Under prior law, the definition included electric power
companies subject to the gross receipts tax under G.S. 105-116. In anticipation
of a possible rewrite of the gross receipts tax statutes as part of deregulatiory
these sections remove the cross-reference to the gross receipts tax and clarify
that all sellers of electric power are considered utilities for sales tax purposes.

No Sales or Use TaxlCertain Tangible Personal Properlv. Section 11 of this
act provides that sales and use taxes do not apply to tangible personal
property that a merchant manufactures or purchases for resale but then
withdraws from inventory and donates to a goverrunental entity, effective
October 1,,1999. This change is not expected to have significant impact on
General Fund revenues. The prior law granted a tax exemption only for
property donated to a nonprofit organization. In some cases, merchants
donate property to schools or other goverrunental entities; this change allows
these donations to benefit from the same sales tax exemption as donations to
nonprofits. A wholesale merchant or retailer does not pay sales or use taxes
when purchasing the products or the ingredients used to manufacture the
products because the products are to be resold. Sales and use taxes do not
apply to property purchased for resale or ingredients purchased to
manufacture products for resale. If the wholesale merchant or retailer
chooses not to sell the goods, the wholesale merchant or retailer becomes
liable for use tax on the goods because the resale exemption no longer
applies. Without these specific exemptions for donations, a merchant who
donates to charity would become liable for sales and use tax.

Increase Restaurant Services Charges Not Subject to Sales Tax. Section 13 of
this act increases the amount of the service charge that may be added to a
restaurant patron's bill without being subject to sales tax, effective October 1,
1999. Under prior law, sales tax applied to a service charge added to the sales
price of food and beverages unless the service charge (1) did not exceed L5%,
(2) was stated separately on the menu and the bill, and (3) was turned over to
the personnel who served the meals. This section increases the maximum
percentage of the service charge from 15% to 20o/o, to reflect the current
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practice in some restaurants. If the three conditions are met, the service
charge is considered a tip and is not part of the sales price for sales tax
purPoses.

Information Sharing/DOR and Law Enforcement. Section L8 of this act
amends the tax secrecy law effective August 10, 1999, to allow the
Department of Revenue to share with law enforcement agencies information
about the tobacco products excise taxes, alcoholic beverages excise taxes, and
unauthorized substances excise taxes, when this information is needed to
fulfill a duty imposed on the Department of Revenue or on the law
enforcement agency. The Department of Revenue works closely with law
enforcement agencies to enforce the excise taxes on controlled substances and
illicit liquor.

Repeal Certain Motor Fuel Tax Licenses. Sections 20 and21, of this act repeal
the requirement that bulk end users and retailers of undyed diesel fuel get a
motor fuel tax license, effective August 10, 1999. The licenses are not
necessary because the Departrnent of Revenue can obtain the same
information from the Department of Agriculture and Consumer Services.
Because there was no fee for these licenses, their repeal will have no fiscal
impact.

A motor fuel supplier that files a timely motor fuel tax return is allowed a
discount of 0.1,% of the tax due, not to exceed $8,000 a month, to cover the
supplier's expenses incurred in collecting the motor fuel tax. Section 23 of
this act clarifies that the discount is allowed only if the tax is paid on time,
effective August 10, 1999.

Under prior law, a bonded importer of motor fuel was required to obtain an
import confirmation number using a transport truck to import fuel obtained
from a supplier that is not a trustee for remittance of the motor fuel tax to the
State on behalf of the importer. Section 25 of this act repeals this requirement
effective August 10,1999. The Departrnent of Revenue requested this change,
which is not expected to have any fiscal impact. The Department determined
that the import confirmation number was not necessary because there are
very few bonded importers in this category and the suppliers from whom
they obtain the fuel have been collecting the tax and remitting it to the
Department.

DOR Authorized to Use State Directorlr of New Hires. Section 30 of this act
allows the Department of Revenue to use irrformation in the State Directory
of New Hires for the purpose of administering the taxes it has a duty to
collect. The State Directory of New Hires was established n1997 to assist in
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the location of persons owing child support. The Departrnent of Health and
Human Services maintains the Directory. Every employer in the State must
report to the Directory the hiring of every employee for whom a federal W-4
form is required to be completed. The report must contain the name, address,
and social security number of the newly hired employee and the name,
address, and federal and State tax ID numbers of the employer. This section
became effective August 10,1999.

TAX LIEN ADVERTISEMENT & COLLECTION

AN ACT TO IMPROVE THE PROCEDURES FOR NOTIFYING O\^/NERS AND
ADVERTISING TAX LIENS ON REAL PROPERTY.

OvgRurw: This act makes the following changes relating to property tax
collection, effective January'I-., 2001.:

. In the case of real property that the owner transferred #ter the January 1

visitation date, the taxing unit's newspaper advertisement of tax liens for
delinquent taxes must be in the name of the person to whom the property

r w€ts transferred.
. Before the newspaper advertisement is published, the tax collector must

mail a notice to the listing owner and, rt the listing owner has trans{erred
the property after the visitation date, to the person to whom the property
was transferred.

o It allows the taxing unit to begin in rem foreclosure proceedings 30 days
after the tax liens are advertised, rather than waiting six months as

required under prior law.

Frscarlupecr: Small, one-time impact on the costs of county operations.

ErrgcrrvE Darr: January 1,2001,.

BacrcnouNn & Axervsts: Property must be listed for property tax in January of
each year. The listing owner is the taxpayer who owned the property as of
January 1 (the visitation date). The listing owner is liable for property taxes for
the fiscal year beginning July 1 following the visitation date, even i-f the property
is transferred to another person after the visitation date. The taxes become due
in September and become delinquent on January 6 of the following year..
Although most counties send tax listing notices and tax bills to the taxpayer, they
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are not required by law to do so. Property owners are charged with notice that
they must list their property for taxes and pay the taxes; otherwise, enforcement
measures will be taken against the property. The legal effect of this law is to
prevent a taxpayer from using lack of notice as an excuse for not paying property
taxes or as a defense to a collection remedy against the property.

If property taxes remain unpaid by February of the fiscal year in which they
become due, the taxing unit (a county, city, or taxing district) is required by
stafute to order the tax collector to advertise the tax liens in a local newspaper
under the name of the listing owner. This act provides that the tax collector must
send a notice of the amount of the tax liens by first class mail at least 30 days
before the tax lien advertisement is to be published. The notice must go to the
person who listed the properfy (the listing owner) and, if the property was
transferred during the one-year period beginning on the January L visitation date
preceding the fiscal year in which the taxes become due, also to the person to
whom the property was transferred (the record owner).

This act also changes the content of the tax lien advertisement. Under prior law,
the advertisements contained the listing owners' names followed by a
description of the property and the amount of delinquent tax due. This act
provides that each parcel's tax lien will be noted under the record owner's name
rather than the listing owner's name if the property was transferred after the

January L visitation date preceding the fiscal year the taxes become due.

If delinquent property taxes remain unpaid after the advertisement of the tax
lien, the tax collector may begin an in rem foreclosure proceeding against the
property. Under prior law, the tax collector was required to wait six months
after the advertisement before foreclosing: The earliest tax liens can be advertised
is March; therefore, September was the earliest an in rem foreclosure proceeding
could be initiated. Because a local goverrunent's fiscal year begins July 1, the
collection of property taxes through an in rem foreclosure proceeding could not
begin until the succeeding fiscal year after the taxes are due. This act allows the
tax collector to initiate an in rem foreclosure proceeding as early as 30 days after
the tax liens were advertised. This change enables collectors to collect the taxes
in the fiscal year in which they are due.

REGIONAL TRANSPORTATION AUTHORITY AMENDMENTS
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AN ACT TO AMEND THE REGIONAL TRANSPORTATION AUTHORITY
ACT CONCERNING JURISDICTION OF THE ENTIRE AREA OF THE
COUNTY IN CERTAIN CIRCLIMSTANCES AND MEMBERSHIP OF THE
AUTHORITY, AND TO AUTHORIZE THE AUTHORITY TO CREATE SPECIAL
TAX DISTRICTS WITHIN ITS IURISDICTION.

Ovrnvtrw: The act makes the following three changes affecting regional
transportation authorities :

o Jurisdiction of Piedmont Authority for Regional Transportation. It
expands the jurisdiction of a regional transportation authority (Piedmont
Authority for Regional Transportation) to include the entire area of any
county that has a member of its board of comrnissioners serving on the
authority's board of trustees.
Membership of Piedmont Authority for Regional Transportation. It
expands the board of a regional transportation authority (Piedmont
Authorify for Regional Transportation) to include the chair of the airport
authorities of the two most populous counties within the authority's
jurisdiction.
Special Tax Districts. It provides that a regional transportation authority
(the Piedmont Authority for Regional Transportation) may create special
tax districts consisting of one or more entire counties within the
authority's jurisdiction and may levy its taxes within the special districts
to the extent the taxes have not already been levied throughout the entire
jurisdiction of the authority. The authority may not levy or increase a tax
within the special district unless the board of commissioners of each
county in the special district has adopted a resolution approving the levy
or increase.

Ftscar Ivrpecr: The above changes #fect only local revenues.

Erpnsrrvs Ders: August L0, 1999.

BecrcnouNo & ANarvsrs: In1997, the General Assembly enacted 5.L.1997417,
which authorized a regional transit authority to levy a gross receipts tax of. up to
5% on retailers within the region engaged in the business of renting passenger
motor vehicles and motorcycles. The tax was expanded by S.L. L999452 to
include property-hauling vehicles under 7,000 pounds. The tax applies only to
short-term rentals, i.e., rentals for a period of less than one year. The tax is
collected by the authority but is otherwise administered in the same way as the
optional highway use tax on gross receipts from vehicle rentals. This optional
highway use tax is 8% on short-term rentals, so the combined tax within the
jurisdiction of the authority would be 13% if the authorify levies the full 5%.
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Each authority may use the proceeds of the tax for its public transportation
purposes. Before levying or increasing the tax, the authority must obtain
approval from each county in the region.

A regional transit authority is a regional public transportation authorify created
under Article 26 of Chapter 160,4. of the General Statutes or a regional
transportation authority created under Article 27 of Chapter 150A of the General
Statutes. The authority created under Article 26 is the Triangle Transit Authority
for Wake, Durham, and Orange Counties. The Authority created under Article
27 is the Piedmont Authority for Regional Transportatiory which serves Forsyth,
Guilford, Randolplu Davidsory and Alamance Counties.

The 1997 law also authorized the Piedmont Authority for Regional
Transportation and any multi-county public transportation authorities organized
under pre-existing law to levy a $5 vehicle registration tax identical to the tax
already authorized for, and levied by, the existing Triangle Transit Authority. A
public transportation authority is an entity created by one or more local
goverrunent entities under Article 25 of Chapter 1,60A of the General Statutes to
provide public transportation. There are three multi-county public
transportation authorities. The Choanoke Public Transportation Authority
consists of Bertie, Halifax, Hertford, and Northampton Counties. The Kerr Area
Transportation Authority consists of Franklin, Granville, Persory Vance, and
Warren Counties. The Inter-County Public Transportation Authority consists of
Camdery Chowary Currituck, Pasquotank, and Perquimans Counties.

An authority must obtain the approval of each county within its jurisdiction
before it can levy the $5 vehicle registration tax. The Division of Motor Vehicles
will collect the tax in counties that are entirely located within the authority's
jurisdiction. If the authority's jurisdiction includes just part of one or more
counties, the authority will collect the registration tax in those parts of counties.
The authority may contract with local goverrunents to collect this tax.

Iurisdiction of Piedmont Authority for Regional Transportation. Under prior
law, the jurisdiction of a regional transportation authority created under Article
27 of Chapter 160A of the General Statutes (the Piedmont Authority for Regional
Transportation) included all or part of five contiguous counties whose boards of
commissioners have representatives on the board of trustees, and included parts
of other contiguous counties if the boards of commissioners of the affected
counties consented by resolution. The authority's board of trustees could choose
to add a member of the affected coun$r's board of commissioners to the board of
trustees. Section L of the act provides that if a member of an affected county's
board of comrnissioners has been added to the authority's board of trustees, the
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authority's jurisdiction includes the entire area of the county. By expanding the
jurisdiction of an authority, this change expands the authority's taxing power.

Membership of Piedmont Authority for Regional Transportation. The act
expands the membership of a regional transportation authority created under
Article 27 of Chapter 160A of the General Statutes (the Piedmont Authority for
Regional Transportation) to include the chair of the principal airport authority or
airport commission of each of the two most populous counties within the
authorities jurisdiction. In the case of the Piedmont Authority for Regional
Transportatiory this means the chair of the Forsyth County Airport Commission
and the chair of the Piedmont Triad Airport Authority.

Special Tax Districts. A regional transportation authority (either the Triangle
Transit Authority or the Piedmont Authority for Regional Transportation) may
levy within its jurisdiction the vehicle rental tax of up to 5% and the vehicle
registration tax of up to $5, as described above. The act provides that if a

regional transportation authority created under Article 27 of Chapter 160,A of the
General Statutes (the Piedmont Authority for Regional Transportation) has not
Ievied either tax up to the maximum rate, it rnay create a special tax district
within its jurisdiction consisting of the entire area of one ox more counties. The
authority may levy within the special tax district the balance of either or both
taxes, up to their maximum rates. The proceeds of a tax levied within a special
tax district may be used only for public transportation purposes for the benefit of
the special district. The levy and administration of a tax within a special district,
like that of a tax within the entire jurisdiction of the authority, may not be levied
unless there is a public hearing and each county in the special district has
approved the tax. In additioru the authority may not levy or increase a tax
within the special district unless the board of commissioners of each county in
the special district has adopted a resolution approving the levy or increase.

MOTOR VEHICLE TECHNICAL AMENDMENTS

AN ACT TO MAKE TECHNICAL, CLARIFYING, AND OTHER CHANGES TO
THE MOTORVEHICLE LAWS.

OvgRvtgw: This act makes numerous changes to the motor vehicle laws and two
changes to the tax laws. The tax law changes are:
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o Transit Authority Vehicle Rental Tax. An expansion of the scope of the
transit authorily vehicle rental tax to include more Wpes of vehicles.

. DOR to Share Motor Fuel Tax Information. An expansion of the
Department of Revenue's authority to share motor fuel tax information
to help in collecting motor fuel taxes.

FIscer Ivrpecr: Insignificant impact.

Errrcflvs Derr: October '1.,'/..999.

BecrcnouNp & ANervsrs:

Transit Authority Vehicle Rental Tax. Sections 26 through 28 of this act broaden
the scope of the transit authority vehicle leasing tax to include certain
property-hauling vehicles, effective October 'J-.,1999. A regional transit authority
may levy a gross receipts tax on a retailer who leases or rents vehicles. The tax
rate may not exceed 5% of the gross receipts derived from the short-term (less
than 365 continuous days) lease or rental of the vehicles. This tax is added to the
lease or rental price and paid by the lessee. This act broadens the scope of this
tax from its current scope (U-drive-it passenger vehicles and motorcycles) to
include U-drive-it property-hauling vehicles as well. A U-drive-it vehicle is
defined in G.S. 20-4.0'l., as any of the following rented to a person who will
operate it: a motorcycle; a property hauling vehicle under 7,000 pounds rented
for a term of less than one year (and not hauling products for hire); and a private
passenger vehicle rented for a term of less than one year (and not rented to
public schools for driver training instruction).

A regional transit authority is a regional public transportation authority created
under Article 26 of Chapter 160A of the General Statutes or a regional
transportation authority created under Article 27 of Chapter 160A of the General
Statutes. The authority created under Article 26 is the Triangle Transit Authority
for Wake, Durham, and Orange Counties. The Authority created under Article
27 is the Piedmont Authority for Regional Transportatiory which serves Forsyth,
Guilford, Randolph, Davidson, and Alamance Counties.

DOR Authorized to Share Motor Fuel Tax Information. The tax secrecy law
authorizes the Departrnent of Revenue to exchange taxpayer information with
the Division of Motor Vehicles to the extent necessary for these agencies to fulfill
their duties. Section 28.1, of this act amends this provision to allow the
Department of Revenue to exchange information with the International Fuel Tax
Association, Inc., as well, effective October 'I.,,1999. The International Fuel Tax
Association is a nonprofit membership orgarizabion whose mission is to provide
oversight plaruring, and coordination of activities necessary to promote uniform
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administration of the International Fuel Tax Agreement (IFTA). The IFTA is an
agreement between member taxing jurisdictions to assist each other in the
collection and administration of taxes paid by interstate motor carriers on their
use of motor fuel. These taxes are frequently referred to as road taxes or
highway use taxes and are not to be confused with the motor vehicle titling tax
enacted in 1989 that is also referred to as a highway use tax. The road tax is a tax
on the amount of fuel a motor carrier uses in its operations in a state. The tax is
at the same rate as the state's per-gallon excise tax on motor fuel and a credit is
given for excise taxes paid to the state on motor fuel. Thus, the purpose of the
tax is to tax motor carriers who drive in a state using fuel purchased in another
state.

Under the IFTA, a motor carrier declares one member jurisdiction to be the
carrier's base jurisdiction for registering the carrier's vehicles for purposes of the
road taxes and reporting the taxes due to all the member jurisdictions. The base
jurisdiction then collects the road taxes payable by the motor carrier to every
member jurisdiction and remits the taxes collected to the appropriate
jurisdictions. By centralizing the payment and collection of road taxes, the
agreement greatly simplifies the payment of road taxes by motor carriers and the
collection of road taxes by the member jurisdictions.

MUNICIPAL INCORPORATION PROCESS

AN ACT TO REVISE TFIE MUNICIPAL INCORPORATION PROCESS SO AS
TO PROVIDE MORE SCRUTINY.

Ovenuuw: This act makes four changes to the municipal incorporation
Process:

. Changes to Criteria for Municipal Incorporation.
o It requires that a petition filed with the Joint Legislative Commission

on Municipal Incorporations contain a statement that the proposed
municipality will have a budget ordinance with a property tax levy of
at least five cents per $100.00 valuation upon all taxable property
within its corporate limits and that the proposed municipality will
offer four municipal services no later than the first day of the thfud
fiscal year following the date of incorporation. This change applies to
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municipalities for which the Commission makes recorunendations on
or #ter August 13,1999.

. It changes the criteria for incorporation that the Joint Legislative
Commission on Municipal Incorporations considers when making its
recorrunendation to the General Assembly on whether an area should
be allowed to incorporate. Among these changes is the repeal of the
development criteria in G.S. 120-1,69.1,(a). This repeal is effective
August 13,1999.

. Distribution of State-Shared Revenues and Local Sales Tax Revenues.
o It provides that a municipality, incorporated on or after ]anuary 1,,

2000, may not receive local sales tax revenues or State-shared tax
revenues unless it levies a property tax at a rate of at least five cents
per $100.00 valuation upon all taxable property within its corporate
limits, collects at least 50% of the property tax due, and provides at
least four municipal services.

e It provides that a municipality, incorporated on or after Januffiy 1,

2000, may not receive State-shared revenues or local sales tax revenues
unless a majority of the mileage of its streets is open to the public.

The above changes, other than the repeal of the criteria for incorporafion in G.S.

120-1,69.1,(a), do not apply to any community that first filed a petition with the

Joint Legislative Commission on Municipal Incorporations before July 20,1999.
These changes also do not apply to the Community of Gray's Creek in
Cumberland County nor to the Community of Union Cross in Forsyth County if
either community files a petition with the Comrnission before July L,2002.

Frscer Irwecr: Unable to determine.

See Overview section.Errscrve Darr:

Bacrcnouxp & Axarvsrs: In 1985, the General Assembly created the Joint
Legislative Commission on Municipal Incorporations. 72 Although a

municipality does not need the recommendation of the Commission to be
incorporated, it is highly encouraged. Also Rule 35.1 of the permanent rules of
the Regular Sessions of the House of Representatives of the 1999 General
Assembly requires that a municipality seeking incorporation have an assessment
report from the Commission before the House of Representatives may consider
it.

12 This Commission consists of two senators, two Flouse members, one citymanager or elected city official,
and one county comrnissioner or county manager. (G.S. t20-t58)
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Criteria for Municipal Incorporation. Prior to this act the Commission was
required to give the proposed area to be incorporated a positive recornmendation
if the area met all of the following criteria:

o Petition requirements and notice requirements have been met.
. The proposed municipality is not located within one mile of a city of 5,000

to 9,999; within three miles of a city of 10,000 to 24,999; within four miles
of a city of 25,000 to 49,999; or within five miles of a city of 50,000 or more.
G.S. 120-166(b) sets out four exceptions to this requirement.

. The proposed municipality has a permanent population of at least L00.
o At least 40% of the area is developed for residential, commercial,

industrial, institutional, or goverrunental uses, or is dedicated as open
space. This requirement does not apply if the entire proposed
municipality is within two n-riles of the Atlantic Oceary Albemarle Sound,
or Pamlico Sound.

. None of the proposed municipality is located within an existing
municipality.

o The proposed municipality can provide at a reasonable tax rate the
services requested by the petition and also can provide at a reasonable tax
rate the fypes of services usually provided by sirnilar municipalities.

. The proposed municipality plans to provide at least two municipal
services.

The act changes the above criteria for municipal incorporation as follows:
o It adds a new requirement that the proposed municipality have a

proposed budget ordinance with a property tax rate of at least five cents
per $100.00 valuation upon ail taxable property within its corporate limits.
This change applies to municipalities for which the Commission makes
recorrunendations on or after August L3, 1999.

o It increases the number of services the proposed municipality must plan
to provide from two to four. These services must be provided within the
third fiscal year of incorporation. The types of services the municipality
can offer include police protectiory fire protecfiory solid waste collection
or disposal, water distribution, street maintenance, street constructiory
street lighting, and zoning. . This change applies to municipalities for
which the Commission makes reconunendations on or after August 1,3,

1999.
o It adds a requirement that the proposed municipality must have a

population density of at least 250 persons per square mile. This is in
addition to the pre-existing requirement of a permanent population of at
least 100 persons. This change does not apply to any community that first
filed a petition with the Commission before July 20,1999.

r It removes the exception from the requirement that at least 40% of the area
be developed for urban uses or dedicated as open space. This exception
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applied to a proposed municipalify located within two miles of the
Atlantic Ocean, Albemarie Sound, or Pamlico Sound. This change does
not apply to any community that first filed a petition with the
Commission before luly 20,1999.

o It repeals the development criteria set out in G.S. 120-1,69.1(a) of the
General Statutes because it was in conflict with a pre-existing requirement
for municipal incorporation. G.S. 120-169.L(a), enacted by the General
Assembly in 1998, prohibited the Commission from making a positive
recommendation on the proposed incorporatiory unless the entire area
met the development criteria for involuntary annexation set out in G.S.
160A-36(c) or G.S. 160A48(c) of the General Statutes. These two sections
of Chapter 160.4 required a higher percentage of urban use in the
proposed municipality than the pre-existing requirement of 40% in G.S.
120-'1.68. The repeal of G.S. 120-169.1,(a) became effective August 13,1999.

o It adds a requirement that the Commission must include in its report the
impact on other municipalities and counties of the diversion of already
levied local taxes and State-shared revenues to support services in the
proposed municipality. This requirement does not apply to any
community that first filed a petition with the Commission before July 20,
1999.

Distribution of State-Shared Revenues and Local Sales Tax Revenues. Cities
receive the following State-shared taxes: the franchise tax in Article 3 of Chapter
105 on telephone companies, electric power companies, natural gas companies,
and regional natural gas districts; the tax on motor fuel and alternative fuel in
Articles 36C and 36D of Chapter 105; and the excise tax on malt beverages and
wine in Part 4 of Article 26 of Chapter 105. Together these taxes contribute 1"0%

to 25o/o of a city's general fund revenue. Under prior law, a municipality did not
need to meet any conditions to receive local sales tax distributions. However, to
receive motor fuel and alternative fuel tax revenue, known as Powell Bill funds, a
municipality had to meet the following conditions:

o It has levied a property tax for the current fiscal year of at least five cents
per $100.00 valuation upon all taxable property within its corporate limits.

. It has actuaily collected at least 50o/o of the total property tax levied for the
preceding fiscal year.

o It has adopted a budget ordinance showing revenue received from all
sources and showing that funds have been appropriated for at least two of
the following services: water, wastewater, garbage collectiory fire
protection, police protection, sfreet maintenance, or street lighting.

Pursuant to G.S. 136-4'1,.1, the Powell Bill fund.s are allocated to municipalities
based upon the municipality's population and the municipality's mileage of
public streets that are not part of the State highway system. A municipality may
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use Powell Bill funds only for the purpose of maintaining, repairing,
constructing, reconstructing, or widening public streets.

Effective for municipalities incorporated on or after January 'l-, 2000, the act
increases the number of services a municipality must offer from two to four in
order to receive Powell Bill funds. It also places the same conditions on the other
State-shared revenues as well as on local sales tax distributions. Therefore, for a
municipality incorporated on or after ]anuary 1, 2000, to receive franchise tax
revenues, malt beverage and wine tax revenues, and local sales tax revenues, it
must meet all of the following conditions:

. It levies a property tax of at least five cents per $100.00 valuation.
o It collected at least 50% of the total property tax levied for the preceding

fiscal year.
o Its adopted budget ordinance shows that funds have been appropriated

for at least four of the following services police protectiory. fire
protection, solid waste collection, water distribution, street maintenance,
street construction, street lighting, and zoning.

The act further bars the distribution of revenue to municipalities that do not have
public streets. Effective for distributions of State-shared revenues and local sales
tax revenues made on or after July 1., 1999, a municipality incorporated on or
after January L, 2000, may not receive State-shared revenues or local sales tax
revenues unless a majority of the mileage of its streets are open to the public. In
recent years at least two municipalities have been incorporated that do not have
streets open to the public. They are Grandfather Village in Avery County (S.L,
1987-419) and the newly incorporated Bermuda Run in Davie County (5.L.1999-
94). Since these two municipalities were incorporated before January 1, 2000, this
reslriction would not apply.
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1.

Fate of Recommendations to 1999 Session

AN ACT TO ELIMINATE THE USE OF STAMT€ TO INDICATE WHETHER
THE EXCISE TAX ON CONVEYANCES HAS BEEN PAID AND TO MAKE
THE PENALTIES THAT APPLY TO THIS TAX THE SAME AS FOR OTHER
TAXES

Enacted as S.L. 1999-28

AN ACT TO ADD FOUR NEW TAX ANALYSTS IN THE TAX RESEARCH
DIVISION OF THE DEPARTMENT OF REVENLIE

Enacted as S.L. 1999415

AN ACT TO ACT TO PROVIDE FOR PERIODIC REVIEW AND RENEWAL
OF STATE TAX CREDITS

House Bill 63 (R"p. Gray); In House Finance

AN ACT TO MAKE TECHNICAL AND CONFORMING CHANGES TO
THE REVENUE LAWS AND RELATED STATUTES

Enacted as S.L. 1999-337

AN ACT TO REQUIRE CORPORATIONS THAT ARE REQUIRED TO PAY
FEDERAL ESTIMATED INCOME TAX BY ELECTRONIC FUNDS
TRANSFER TO PAY STATE ESTIMATED INCOME TAX BY ELECTRONIC
FUNDS TRANSFER

Enacted as S.L. 1gg9-389

AN ACT TO UPDATE THE METHOD FOR DETERMINING THE PRESENT-
USE VALUE OF AGRICULTURAL AND HORTICULTURAL LAND TO
MORE ACCURATELY REFLECT ITS VALUE AS FARMLAND

Senate BiIITg (Sen. Hartsell); In Senate Finance

2.

3.

5.

6.
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SUMMARY OF MEETINGS OF THE CONTINUING CARE RETIREMENT CENTER
SUBCOMMITTEE

The Continuing Care Retirement Center (CCRC) Subcommittee met on February, 15,
February 28, March 17, March 27 , April11, and April24,2000. Auending the meetings
have been representatives from the North Carolina Association of Non-Profit Homes for
the Aging, the Continuing Care Community Residents of North Carolina,Inc., the
Association of County Commissioners, the N.C. Department of Revenue, the Tax
Assessors Association, the Institute of Government, The Pines of Davidson, and
legislative staff. Several members of the Revenue Laws Study Committee have also
attended.

Issue Before the Subcommittee
How should the CCRCs that are currently exempt from property tares under G.S. 105-
278.6Abe treated when this exemption sunsets on July I,2000? This statute gives a
property tax exemption to certain CCRCs that fail to qualifu as charitable under G.S. 105-
278.6. When refusing to classifu a facility as charitable, the North Carolina Courts have
noted the following facts:

1. The institution refused to admit applicants with health problems rendering
them physically unable to care for themselves.

2. Substantial entrance fees and monthly fees were required from all residents,
and applicants had to demonstrate that they were financially capable of
supporting themselves for the period of their life expectancy.

3. The operation of the institution was funded entirely or mainly from fees paid
by residents, not by donations or endowments.

4. The costs were so high that only a small percentage of the elderly could afford
the center.

5. The center retained the right to terminate a resident for nonpayment of fees
unless nonpayment was beyond the resident's control.

February L5o 2000 Meeting
The subcommittee discussed the following options to the CCRC issue:

o Do nothing. This would mean that most CCRCs would lose their property tax
exemption on July 1, 2000. Some CCRCs could qualiff for exemption under
G.S. 105-278.6 or under the Health Care Facilities Finance Act.

o Remove the sunset provision on the CCRCs. The CCRCs that are exempt
under G.S. 105-278.6Awould continue to be exempt.

o Extend the sunset for one year. This would allow the CCRCs one more year
of tax exempt status.

o Exempt CCRCs if they are nonprofit and meet a minimum standard of
charitable care and/or community benefit.

r Reduce the assessed value of CCRCs by the value of the community benefit
and/or charitable care that the CCRC provides.

. Reduce the assessed value of CCRCs by the number of residents of the Center
who qualify for the homestead exemption because of their age and income.
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o Aliow the CCRCs to make payments in lieu of taxes. These payments could
be calculated in accordance with the actual cost of providing municipal
services to the CCRC and to the persons who reside there.

February 28, 2000Meeting
The CCRC representatives gave a power point presentation on software that is available
nationwide and used by a few North Carolina CCRCs and hospitals to measure their
social accountability or community benefit. The subcommittee agreed on the foilowing
proposal:

1. The tax exemption for homes for the aged, sick or infirm that are exclusively
occupied and used for charitable purposes will remain the same. (G.S. 105-
278.6)

2. CCRCs that contain a nursing home or skilled nursing facility that would be
exempt under G.S. 105-278.6 if the nursing home or facility were not part of a
CCRC, will be exempt.

3. The assessed tax value of a CCRC would be reduced by an amount calculated
by multiplying the number of residents in the CCRC who would qualify for
the homestead exemption by $20,000 or the current exemption level.

The subcommittee disagreed over property tax relief for charity care and community
benefit.

The subcommittee also reviewed and approved draft legislation that would clariff the
extent of the property tax exemption allowed to health care facilities that have been
issued bonds by the Medical Care Commission under the Health Care Facilities Finance
Act. The proposal provides that only the part of a facility for which bonds have been
issued will be exempt from property taxes. This proposal was adopted by the Revenue
Laws Study Committee at its March 7,2000 meeting.

March 17 2000 Meeting
The subcommittee discussed the definitions for charity care and community benefit and
whether these services should be valued as a tax credit or a reduction to the CCRC's
assessed value.

March 27,2000 Meeting
StaffAttorney Martha Walston informed the subcommittee that Bill Campbell, with the
Institute of Government, and Legislative Staff beiieved that a property tax credit could be
unconstitutional. The State Constitution provides for classifications of property and
exemptions to the property tax but does not provide for a tax credit. The subcommittee
then agreed that if tax relief is given for the value of charity care and/or community
benefit provided by the CCRC, then the value of the care and/or benefit would be
multiplied by a factor and the product subtracted from the assessed value of the CCRC.
Depending upon the amount of the factor, this could give the CCRCs the equivalent of a



tax credit. The subcommittee then continued to discuss the definitions of charitv care and
community benefit.
Remaining issues:

. Should property tax relief be provided for charity care and./or community
benefit?

. If property tax relief is provided for charity care and/or community benefit
then by what factor should the value of this care and/or benefit be multiplied
before it is subtracted from the assessed value of the CCRC? Should this
factor give the CCRCs the equivalent of a tax credit or should the factor be
less?

. Should the definition of charity care include only truly uncompensated care or
the Medicaid/ Medicare gap? The MedicaidAvledicare gap is the difference
between the actual cost of a service and the amount Medicaid or Medicare
actually pays to the CCRC for the service. There is a concem that if the
defrnition includes this gap then for-profit nursing homes, that also provide
Medicaid services, will seek the same property tax relief.

o Should the definition of charity car:e include only uncompensated care and the
Medicaid gap?

o If the Medicaid/Medicare gap is included in the definition of charity care,
should the definition also include both direct costs and indirect costs? Direct
costs are costs for services provided, and indirect costs are costs ofrunning
the facility.

o Should the definition of community benefit be defined as the uncompensated
portion of services provided primarily to the elderly in the community for the
purpose of health, education, or research?

o Should the definition of community benefit be confined to services that the
government would have to provide if the CCRC did not provide them?

. Should the community benefit provided by the CCRC be restricted to those
provided on the facility's premises?

April 11,2000 Meeting
The subcommittee continued to discuss the above issues and examined data showing the
Medicaid gap incurred by some of the CCRCs. The subcommittee also looked at the
Texas legislation which provides for a property tax exemption for CCRCs in which at
least 4%o of the CCRC's combined net resident revenue is provided in charitable care to
its residents. The Texas legislation was to be discussed at the next meeting.

April24,2000 Meeting
The subcommittee reviewed a proposal recommended by the CCRC representatives
which would give a property tax exemption to CCRCs that provide a percentage of
charity care or community benefits to its residents. The charity care or community
benefits provided would have to equal a minimum percentage of the facility's combined
net resident revenue. The group continued to discuss definitions for charity care and
community benefits, but indicated they could not agree on these definitions until data was
received on the amount of direct charity care, Medicaid, and Medicare services provided
by the CCRCs. However, the subcommittee did agree that any property tax exemption



ailowed CCRCs should be based upon the CCRC providing a percentage of charity care
or community benefit that was equal to or greater than a certain percentage of resident
revenues. Since there was no agreement to the CCRC proposal, the subcommittee agreed
to recommend a bill to the Revenue Laws Study Committee that would extend the sunset
on the property tax exemption for CCRCs until July I,200I.
Remaining issues:

o How should charity care be defined?
o How should community benefit be defined?
o How should resident revenue be defined?
o What percentage of charity care and/or community benefit should the CCRC

provide in order to qualiff for a property tax exemption?
. Should any exemption for charity care and/or community benefit be a

graduated exemption?

The parties attending the subcommittee expressed their desire to continue meeting dwing
the Short Session in hopes of reaching a permanent agreement on the tax status of
CCRCs.


