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PREFACE

The Legislative Research Commission, estabiished by Article 68 of Chapter 120 of the

General Statutes, is the general purpose study group in the Legislative Branch of State

Government. The Commission is cochaired by the Speaker of the House and the President Pro

Tempore of the Senate and has five additional members appointed from each house of the

General Assembly. Among the Commission's duties is that of making or causing to be made,

upon the direction of the General Assembly, "such studies of and investigations into

governmental agencies and institutions and matters of public policy as will aid the General

Assembly in performing its duties in the most efficient and effective manner" (G.S. 120-

30.1 7(1)).

The Legislative Research Commission, prompted by actions during the 1998 Session and

1999 Sessions, has undertaken studies of numerous subjects. These studies were grouped into

broad categories and each member of the Commission was given responsibility for one

category of study. The Cochairs of the Legislative Research Commission, under the authority

of G.S. 120-30.10(b) and (c), appointed committees consisting of members of the General

Assembly and the public to conduct the studies. Cochairs, one from each house of the General

Assembly, were designated for each committee.

The study of managed care was authorized by Section 2.1 of Chapter 395 of the 1999

Session Laws (Regular Session, 1999). Part II of Chapter 395 allows for studies authorized by

that Part for the Legislative Research Commission to consider

Senate Bill 1089 and H.J.R 146I in determining the nature, scope and aspects of the study.

Section 1 of Senate Bill 1089 reads inpart:

:"Section 1. The Legislative Research Commission may study the following issues relating to

managed care:

(1) Quality of care.

(2) Cost of care and cost-containment measures of managed care plans.



(3) Provider selection and retention, inciuding whether arry provider willing to meet the

terms, conditions, and standards, including the terms of reimbursement, of a managed

care plan should be allowed to participate in the plan (SB 1090).

(4) The establishment of a consumer's insurance advocate to appear on behalf of consumers

in actions and proceedings involving insurance products and services, to publish

consumer-oriented insurance information, to respond to consumer complaints, to

advocate on behalf of State employees with respect to insurance products and services

provided to those employees, and to report on its activities (SB 1108).

(5) Requiring the Commissioner of Insurance to submit reports on the status of managed care

to the General Assembly and Governor, including information on outcome data,

utilization review, provider access, and related matters (SB 1089).

(6) Providing funds to pay for prescription drugs for certain persons ineligible for Medicaid

but whose income no more than two hundred percent (200%) above poverty level, and

who has a life-threatening disease or condition for which the drugs have been prescribed

(sB 110e).

(7) Liability of providers and managed care plans.

(8) Any other issues concerning the delivery of managed care."

The relevant portions of Chapter 395 are included in Appendix A.

The Legislative Research Commission authorized this study under authority of G.S. 120-

30.17(1) and grouped this study in its Insurance and Managed Care Issues area under the

direction of Representative Verla Insko. The Committee was chaired by Senator Allen Wellons

and Representative Edd Nye The frrll membership of the Committee is listed in Appendix B of

this report. A committee notebook containing the committee minutes and all information

presented to the committee will be filed in the Legislative Library by the end of the 1999-2000

biennium.



COMMITTEE PROCEEDINGS

The Legislative Research Commission's Managed Care Issues Committee met five times prior

to the 2000 Session of the 1999 General Assembly. The Committee was charged with studying

managed care issues.

At its first meeting, the Committee heard a presentation from Ms. Barbara Morales Burke,

Senior Deputy Commissioner with the Department of Insurance. Ms. Burke presented

information conceming regulation and market performance in managed care in North Carolina.

She stated that there are fewer managed care companies in the State now than in the past.

Several companies have pulled out of the State. The State had ten (10) HMOs in I992,and the

number peaked in 1997 with24 full service HMOs. Currently, 20 HMOs exist in the State and

that number may go down by one or two due to mergers. Only three HMOs have been

consistently profitable; the remainder lose money on a regular basis. In response to that,

premiums increased in 1999 and 2000 for the first time in several years. A recent survey

conducted by William Mercer, Inc., a large benefits consulting company, found that North

Carolina is experiencing the largest increase in premiums of any state in the country. North

Carolina's average increase was 9.9o/o compared to 7.5o/o nationally. Ms. Morales Burke stated

that the higher increase in North Carolina could be due to HMOs keeping their rates on the low

side for the past several years. Now, the HMOs facing financial losses and increased medical

costs, and must increase rates.

Mr. Bill Stevens, Deputy Commissioner, Consumer Services Division within the Department of

Insurance, spoke to the committee regarding the division and consumer HMO compiaints. His

division handles approximately a hundred thousand phone calls a year, regarding all types of

compiaints. Complaints raised by consumdrs include:



Denial of claims.

Delay of settlements.

Medical necessity determination issues.

Access to care issues.

Concerns about premiums.

Ms. Nancy O'Dowd, Deputy Commissioner, Managed Care and Health Benefits Division

within the Department of Insurance, spoke to the Committee on the activities of the Department

in relation to the regulation of the managed cared industry in North Carolina. Ms. O'Dowd

stated that with the passage of Senate Bill 594 during this past session of the General

Assembly, HMOs are subject to G.S. 58-3-100(c) efFective January 1, 2000. Under G.S. 58-3-

100(c), HMOs are required to acknowledge claims in 30 days. This provision gives the

Department enforcement authority to take action when it is determined that a ca:rier's claims

payment practices are improper and unfair.

At its second meeting, Ms. Barbara Mora"les Burke summarized for the Committee information

conceming the Federal Patient's Rights Legislation. Two bills both addressing the issue,

Senate Bill 1344 and House Bill2990, are currently in Congressional conference committee.

She indicated that states, not Congress, have been the innovators and parties to act in the area

of patient's rights in managed care issues.

Mr. Adam Searing, Project Director for the North Carolina Health Access Coalition, spoke to

the Committee about accountabilify in health plan decision making. He stated that the Harvard

Schooi of Public Health and the Kaiser Family Foundation surveyed doctors and nurses

nationally and asked them how often care is denied to their patients and does that denial impact

the care the patients are receiving. Nine out of ten doctors. said their patients are experiencing

health plan denial for coverage of services and one-half of all nwses surveyed said that a health



plan denial of care resulted in a decline in their patients health. Mr. Searing stated that three

states have passed laws atlowing a patient to recover damages if a health plan makes a

negligent decision. Thirty-seven other states have expressed an interest in looking at this issue.

Mr. Jim Kerr, an attorney with Smith Anderson Law Firm representing the North Carolina

Medical Society, also addressed the Committee on the issue of health plan accountability. He

said that the ERISA legislation was designed to prevent abuses in the administration of pension

plans. The debate in the courts is whether Congress ever intended to provide a shield for

negligent actions of health plans when ERISA was first adopted more than twenty years ago.

Ms. Peg O'Connell, Director of External Relations, Medical Review of North Carolin4 Inc.,

made a presentation concerning the Medicare Independent Appeals and Grievance Review and

the role of the Peer Review Organrzation. The Medical Review of North Carolina, Inc. works

to assure health care services provided to the State's Medicare beneficiaries are medically

necessary, are furnished in the appropriate setting, and meet professionally recognized

standards of health care with respect to quality.

At its third meeting, Dr. Pam Silberrnan, Vice-President of the Institute of Medicine and a

member of the Committee, spoke about t}re Consumer Guide to Health PIan Selection, aweb-

based guide that provides information to assist consumers and businesses in the selection of

health care plans. This consumer guide project, started ayear ago, provides information on:

. Understanding managed care.

o Consumer protection.

o Memberresponsibility.

o Questions to ask your health plan.

The guide provides a mechanism by which a consumer may compare the 13 primary HMOs in

North Carolina, and also provides "hot links" to other managed care resources.



Mr. Henry Landsberger, with the American Association of Retired Persons (AARP), presented

the results of a statewide survey sponsored by AARP. The survey, Wat North Carolina's

Citizens Think of Managed Care, and Wat They Want, found support for both an ombudsman

program and for a third stage independent appeals entity.

Mr. Paul Mahoney, Executive Director of the NC Association of Health Plans addressed the

Committee on the issue of the uninsured. As a result of state and federal mandates, companies

are providing greater benefits today than they did 10 years ago. However, with increased

benefits come increasing costs pressures. This double-edged sword has resulted in companies

providing more benefits to fewer people. Estimates indicate that for every one percent increase

in premiums, 200,000 people drop coverage. Ten years ago, there were 37 million uninsured

Americans. Today, there are 47 million uninsured persons. Mr. Mahoney also acknowledged

there are significant problems in the delivery of health care. A recent report by the Institute of

Medicine puts the annual death toll for medical erors between 44,000 and 100,000 a year.

Mr. Steve Keene, Director of Government Affairs, North Carolina Medical Society, spoke in

support of an independent review process along with health plan liability legislation. He said

the review process needs to be extemal and there should be a requirement that health plans

follow the results of the review.

Representative Joe Hackney presented the fourth edition of HB1133, Health Insurance

Liability, to the Committee. The bill provides a cause of action to individuals harmed or

damaged by the decisions of a managed care entity.. Representative Hackney stated HBl133

plugs a gap in the liability system with respect to health care decisions made by the HMOs.

The need for such legislation is created due to the lack of substantial remedies for certain

persons who are damaged by health care decisions made by the managed care entity.



Mr. Alan Hirsch, Senior Deputy Attomey General, Consumer Protection and Anti-Trust

Division of the NC Department of Justice, conveyed to the Committee three issues his

Department supports:

1) The rights of states to make the determination as to the medical care theu

citizens receive.

2) Patients Bill of Rights.

3) Enforcement mechanisms to ensure patients receive what they need.

At the fourth meeting of the Committee, Ms. Elizabeth Ouzts, Executive Director of North

Carolina Public Interest Research Group G\fC PIRG), an environmental and consumer advocacy

organization, spoke in favor of legislation:

o Establishing iiability on behalf of managed care entities.

. Establishing independent external review.

o Creating an ombudsman program.

The Department of Insurance also briefed the Committee on proposed legislation regarding

several aspects of managed care. The proposed bills were:

1) HMO Insolvency

2) Prompt Payment

3) External Review

4) HMO Liability.

Also presented to the Committee by the North Carolina Association of Health Plans were lists

of proposed changes to the draft bills. The Committee discussed the bills and adopted the

concepts presented in the proposed legislation from the Department of Insurance. However,

the Committee desired to have the Department of Insurance work with the North Carolina



Association of Health Plans to address issues raised by the North Carolina Association of

Health Plans. The Committee requested that revised drafts be presented at the next meeting.

At its fifth meeting, the Commiffee heard presentations from Dr. Melvin T. Pinn, Jr. and Sharon

Martin, RN, both speaking on Medicaid Managed Care topics. Dr. Pinn, medical director with

the Wellness Plan of NC, briefed the Committee on his organization and its function. Ms.

Martin, Medicaid case manager, spoke regarding the delivery of services to the clients and the

neces sity of community resource coordination.

The Committee was also presented with a draft copy of the report, including each proposed bill.

The Committee discussed the draft bills as presented. Linda Attarian, Staff Counsel, presented

one additional bill, entitled "Intemal Review Panelists," to the Committee. Discussion on the

proposed bill focused on the questionable need for clinical peers at the first level grievance

review. Committee member's views on this were mixed, and all agreed that further study was

warranted.

At its sixth meeting, the Committee discussed and approved an amended final report.



FINDINGS AND RECOMMENDATIONS

Upon discussion and debate, the Joint Legislative Research Commission's Committee on Managed Care
lssues makes the following findings and recommendations:

1. HEALTH CARE LIABILITY.

A. Findings
Based upon the presentations and briefings, the Committee finds that current law in North
Carolina fails to adequately provide concise remedies to consumers with respect to health care
decisions made by managed care entities. In support of this finding, the Committee states the
following:

o Substantial remedies for certain persons damaged by health oare decisions made by a
managed care entity do not exist currently in North Carolina.

. Trends in the industry indicate that, increasingly, health care treatment decisions are
being made by individuals or entities that are not the treating physician.

o A wide variety of entities are integrating the firnctions of determining the treatment
provided, providing the decided upon treatment, and paying for the treatment. This

. integration of functions is resulting in a breakdown of traditional distinctions of
entities and in consumers being left unprotected by the legal system.

o Historically, the General Assembly has acted to protect consumers from egregious
harms due to the improper actions of other individuals and entities.

B. Recommendations
Therefore, the Committee recommends the attached bill entitled "HMO Liability." In summary,
the bill does as follows:

o Provides a legal remedy to consumers damaged by the health care treatment decisions
made by a managed care entity.

. Establishes a standard of care for managed care entities.

. Establishes defenses that may be asserted by the managed care entity.

. Makes void indemnification and hold-harmless clauses in the contracts between the
managed care entity and the health care provider.

2. PROMPT PAYMENT OF CLAIMS.

A. Findings
Based upon the presentations and briefings, the Committee finds that insurers are not
consistently and cooperatively paying health care providers within a reasonable time frame for
the services rendered to the insured. In support of this finding, the Committee states the
following:

o It appears that the health care providers are often requested to submit claims
numerous times.



It appears that when inquiries are rnade of the insurer regarding specific claims, the
health care provider or insured are told that the claim was lost or not submitted.
Current law does not allow for interest to accrue on unpaid claims for approved health
care services, and such a provision would provide incentive for the insurer to pay
claims in a timely manner.

B. Recommendations
Therefore, the Committee recommends the attached bill entitled "Prompt Pay." In summary, the
bill does as follows:

Within 30 days of a claim being submitted by a health care provider or facilif, ffir
insured or the insured's legal representative, the insurer must do one of the following:

1. pay the claim.
2. send notice of denial.
3. send notice of that the proof of loss is either inadequate or incomplete.
4. send notice that the claim was not submitted on the proper form(s).

Claims not processed in accordance with the proposed legislation will accrue interest
of 18 percent per annum.

3. HMO INSOLVENCY.

A. Findings
Based upon the presentations and briefings, the Committee finds that current law in North
Carolina needs to be adjusted to reflect the possibility of a healthcare maintenance organization
becoming insolvent, and to provide for that entity's clients to be protected in the event of
insolvency. In support of this finding, the Committee states the following:

. Under current law, other types of insurers are required to participate in a gaararfiy
association in an effort to protect the consumer/customers of the entity in the event
the entity is declared insolvent. Private pension plans are also encouraged to
participate in such guaranty associations.

o Under current law, North Carolina does not require that HMOs participate in such a
guaranty association, and as a result, consumers are left unprotected in the event of
the insolvency of their HMO insurer.

o Historiially, the General Assembly has acted to protect consumers from harm caused
by such events.

B. Recommendations
Therefore, the Committee recommends the attached bill entitled "HMO Solvency." In summary,
the bill does as follows:

o Allows the Commissioner of Insurance to make an assessment of no more than 2Yo of
the HMO's average premiums received in NC during the 3 calendar years preceding
the year in which an HMO was declared insolvent. The money collected is be used

for: payment of claims, the continuation of coverage, and adminishative purposes.
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Protects the insured from losing continuance coverage if the HMO is declared
insolvent by providing $300,000 expenditures on behalf of the insured and continued
coverage of the lesser or one year or the remaining term of the insured's contract with
the HMO.
Establishes priority of claims.

4. EXTERNAL REVIEW.

A. Findings
Based upon presentations, the Committee finds that current law in North Carolina does not
provide an orderly, mandated process whereby individuals not affiliated with the insurer and/or
provider review insurance claims. In support of this finding, the Committee states the following:

o It would be beneficial to the consumer, the health care provider, and the insurer to
establish a process to review, outside of the insurer's control and domain, contested
claims.

. The Department of Insurance, the insurance industry, and the health care industry
agree that an independent extemal review process is needed.

o It is desirable to establish a framework for review of claims that has a clinical peer
review with an individual knowledseable of the area to which the claim refers.

B. Recommendations
Therefore, the Committee recommends the attached bill entitled "External Review." In
summary, the bill does as follows:

o Establishes an independent, external review process to be utilized after the exhaustion
of the intemal review process.

o Establishes time frames in which the review must be completed.
o Establishes qualifications for the individuals sitting in review capacity.

5. OMBUDSMAN PROGRAM.

Based upon presentations, the Committee agrees that such a program would be beneficial to
the citizens of North Carolina. However, the Committee believes that the development of
such a program should be discussed in further detail. Therefore, it is the intent of the
Committee to make a report to the 2001 General Assembly regarding the establishment of an
Ombudsman Program for Managed Care.

6. CLINICAL PEERS ON INTERNAL REVIEW.

A. Findings
Based upon presentations, the Committee finds that current law in North Carolina does
not provide a clinical peer review during the internal grievance and review process. In
support of this finding, the Committee states the following:

11



o It would be beneficial to the consumer, the health care provider, and the insurer to
establish a procoss for the review of contested claims by clinical peers during the
intemal review process.

o The Department of Insurance, the insurance industry, and the health care industry
agree that a clinical peer review process is needed.

o It is desirable to establish a framework for review of claims that has a peer review
with an individual knowledseable of the areato which the claim refers.

B. Recommendations
Therefore, the Committee recommends, by mixed vote, the attached bill entitled "Internal
Review Panelists" for further discussion and consideration. In summarv. the bill does as follows:

Establishes a clinical peer review to be utilized in the internal grievance and review
process.

Establishes qualifications for the individuals sitting in review capacity.
Requires that the ciinical peer be licensed in North Carolina in the same capacity as

the health care provider making the health care treatment decision at issue in the
review.

o

a
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APPENDIX A

CHAPTER 395
1999 Session Laws (1999 Session)

AN ACT TO AUTHORIZE STUDIES BY THE LEGISLATIVE RESEARCH
COMMISSION, TO CREATE VARIOUS STUDY COMMISSIONS, TO DIRECT
STATE AGENCIES AND LEGISLATIVE OVERSIGHT COMMITTEES AND
COMMISSIONS TO STUDY SPECIFIED ISSUES, AND TO AMEND OTHER LAWS.

The General Assembly of North Carolina enacts:

PART I.----.TITLE
Section 1. This act shall be known as "The Studies Act of 1999".

PART II. -----LEGI SLATIVE RESEARCH COMMIS SION
Section 2.1. The Legislative Research Commission may study the topics listed

below. When applicable, the bill or resolution that originally proposed the issue or study
and the name of the sponsor is listed. Unless otherwise specified, the listed bill or
resolution refers to the measrue introduced in the 1999 Regular Session of the 1999
General Assembly. The Commission may consider the original bill or resolution in
determining the nature, scope, and aspects of the study. The following groupings are for
reference only:

(2) Insurance and Managed Care Issues:
a. Managed care issues, including any willing provider, patients' rights,

managed care entity liability, office of consumer advocacy for insurance,
prompt payment of health claims, and related issues (S.8. 1089 - Harris,
H.J.R. 1461 - Mosley).

b. Mental health and chemical dependency parity (H.8. 713 - Alexander;
S.B. 836 - Martin of Pitt).

c. Health reform recommendations of the Health Care Planning Commission
and its advisory committees (established by Section 1.2 of Chapter 529 of' the 1993 Session Laws) that have not been implemented but are still
needed and other health reform issues (Insko).

d. Pharmacy choice/competition (H.8.1277' Cole; S.B. 137 - Rand).

Section 218.4. The Commission may make an interim report to the 1999 General
Assembly, Regular Session 2000, upon its convening, and shall make its final report to
the 2001 General Assembly upon its convening, and to the Govemor. Upon submitting
its final report, the Commission shall expire.

Section 218.5. Upon approval of the Legislative Services Commission, the
Legislative Services Officer shall assign appropriate professional staff from the
Legislative Services Office of the General Assembly to assist with the study. The House
of Representatives' and the Senate's Supervisors of Clerks shall assign clerical staff to the
Commission, upon the direction of the Legislative Services Commission. The

13



Commission may meet in the Legislative Building or the Legisiative Office Building
upon the approval of the Legislative Services Commission.

Section 218.6. The Speaker of the House of Representatives and the President
Pro Tempore of the Senate shall each designate a cochair of the Commission. The
Commission shall meet upon the call of the cochairs. A quorum of the Commission is i0
members. While in the discharge of its official duties, the Commission has the powers of
a joint committee under G.S. 120-19 and G.S. 120-19.1. Members of the Commission
shall receive per diem, subsistence, and travel allowances in accordance with G.S. 120-
3.1, 138-5, or 138-6, as appropriate.

Section 218.7. From funds appropriated to the General Assembly, the Legislative
Services Commission shall allocate funds for the expenses of the Study Commission on
Children With Special Needs.

I4



APPENDIX B

COMMITTEE MEMBERSHIP

Sen. Allen Wellons, Co-Chair

Sen. Charlie Dannelly

Dr. James Elliot, Jr.

Mr. Hank Estep

Sen. Oscar Harris

Dr. Pam Silberman

Dr. Steven Michael Willen

Rep. Edd Nye, Co-Chair

Rep. W. Pete Cunningham

Rep. Zeno Edwards

Rep. Larry T. Justus

Rep. Martin L. Nesbitt

Ms. Elizabeth O'Keefe

Mr. Thomas L. West





APPENDIX C





ffiK
s

GENERAL ASSEMBLY OF NORTII CAROLTNA

SESSTON 1999

HMO LIABTLTTY
THTS IS A DRAFT 2s_APR_OO 16:1

Short Titl-e: Managed care Entities Liable for Damages. (pubric)
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A BILL TO BE ENTITLED
AN ACT TO PROVTDE THAT A MANAGED CARE ENTTTY PROVTDING A HEALTH

BENEFIT PLAN TS LIABLE FOR DAMAGES FOR HARM TO TTS TNSUREDS OR
ENROLLEES CAUSED BY THE MANAGED CARE ENTTTY'S FAILURE TO
EXERCTSE ORDTNARY CARE

The General Assembly of North Carolina enacts:

Section
amended by adding

1. Chapter 90 o.f the General Statutes isa new A::ticle to read:
''ARTICLE 1G.

"Hea1th Care Liability.
90-21.50. isl-atiye findings and intent_
a) The General Assembly finds that a wide varietv of entitiesare integrating the functions of l-n for health caredetermininq what health care is paid for, and pioviEno the care.This inteqration of .functions is uW traditionaldistinctions. Increasinql ayor determinations are qovernin

health care and controllinq decisions that in the st were theexclusive doq4in of health care oviders and patients. fheGeneral Assemblv further finds tha! thi= i"TEoiullo"-ot functions
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makes it imperative that manaqed care en
responsible for the conseguences of their de
health care professional-s have been held responsible for the
conseouences of their decisions-

insurance as provided in this a rance
purchasers and their beneficiaries, includinq employees, their
dependents and famil-ies, and anv other patients covered by
private emplover-sponsored benefit plans, from the harm that mav
occur when managed care entities, act improperlv. To this end,
health care providers rather than manaqed care entities are in
charqe of patient care.

(c) It is the intent of the General Assemblv in enactinq this
Article to ensure that adequate State law remedies exist for all

t.hatcontracttoprovideinsur@hea1thofNorth
Carolina citizens. The existence of these remedies and the

(b) The statg:'s interest in requlatinq the business of

persons who are subiect to the wronqful acts of those entities

1
f

2

3

5

6

7

9

10
11
I2
13
14

15
16
t7
18
19
20
2I
22
z5
24
2s
zo
27
28
29
30
31
3Z

33
Jq

35
35
37
3B
39
40

deterrent effects of these remedies are necessary to p ct the
health and safetv of the residents of this State-
"S 90-21-51. Definitions.

As used in this Article unl-ess the context clearI indicates
otherwj-se, the term:

(1) 'Health benefit plan' means an accident and health-:-
insurance policy or certificate; a nonprofit
hospital or medicaf service corporation contract; a
health maintenance orqan]-zat]-0n subscriber
contract; a plan provided bv a mul-tiple empfover
welfare arranqement; or a plan provided by another
benefit arranqement. 'Health benefit plan' does not
mean any plan impf emented or administered bv t^he
North 'Carolina or United States Department of
Health and Human Services, or anv successor aqency,
or its representatives. 'Hea1th benefit plan' does
not mean any of the foflowinq kinds of insurance:
a. Accident.
b. Credit.
; oi=ublfit' in.o*".
d. Lonq-term or nursing home care.
e. Medicare supplement.
f. Specified disease.

Page 2 HMo Liability
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1
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16
77

18
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20
2I
22
z5
24
25
zo
27
28
29
30
31
32
33
34
35
36
37
3B
39

d

h

i.
t.

1.

Dental or visi-on.
Coverage issued as a supplement !o ]i&iIilf
insurance.
Workers' compensation.
Medical ents under automobile

Hospital income or indemnity.
f nsurance unde_!__Ihiqh beqelrlq are payable
with or without ard.to fault and that is
statutorilv reguired to be contained in an
liabilit licy or eguivalent self-insurance.
Short-term limited duration health insurance

l-icies as deflqg4_in Part I44 of Title 45 of
the Code of Federal Requlations.

(2) 'Health care provider' means:
a. An individual who is l_icensed, certified, or

otherwise authori?gd qnder this Chapter ro
rovide health care services in the ordinar

course of business or practice of a profession
or in an approved education or trainin
proqram; or
A health care facilit licensed under
Chapters 1318 or I22C of the General Statutes

nnt i ontc.
F- ----- -- ;

'iiea]il .-r" prorriciet' incr.rcies r

1. An aqent or empl-oyee of a health care
facility that is licensed, certified, or
otherwise authorized to provide heafth
care servicesi
the officers and directors of a health
care facility; and

3. An aqent or emplovee of a health care
provider who is licensed, certified, or
otherwise authorized to provide heatth
care services,

'Health care service' means a health or medical
rocedure or service rendered a health care

m.

n

2.

homeowners' .

where health care services are provj-ded to

(3)

orovider that:

Page 3
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I

z
J

4

5

6

8

9

10
11
L2
13
1Al.{

15
16
77
18

19
20
2I
22
23
24
25
zo
27
28
29
30
31
32
33
34
35
36
37
38
39
40

(4 )

a. Provides testinq, diaqnosis, or treatment of a
human disease or dvsfunction; or

b. Dispenses druqs, medical devices, medical
appliances, or medical qoods for the treatment
of a human disease or dysfunction.

'Health care treatment decision' means a
deterrninatioh that:
a. rs made bv a manaqed care entitv;
b. Governs the extent to which health care

services are provided fo{, arranqed for, paid
for, or reimbursed under a heal-th benefit
plan; and

c. Affects the guality of the diaqnosis, care, or
treatment provided under the hlealth benef it
plan to an enrollee or insured of the health
benefit Plan-

( 5 ) 'Insured or enrollee' means a person that is
insured bv or enroll-ed in a health benefit plan
under a policv, plan, certificate, or contract
issued or delivered in this State by an insurer.

(6) 'Insurer' means anv entitv that is or should be
licensed under Articles 5, 7, 15, 49, 65, or 57 of
this Chapter.

(7) 'Manaqed care entitv' means an insurer that:
Delivers administers or undertakes to
provide for, arranqe for, or reimburse for
health car'e services, .or assumes the iisk for
the deli-very of health care services; and

b. Has a svstem or technique to control or
influence the qualitv, accessibility,
util-ization, cjr costs and prices of health
care services delivered or to be delivered to
a defined enrollee population.
'Manaqed care entity' does not include: (i) an
empl-oyer purchasinq coveraqe or actinq on
behalf of its emplovees or the employees of
one or more subsidiaries or affiliated
corporations of the emplover, or (ii) a health
care provider.

'Ordinary care' means:

Page 4
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1

2

3

4

5

6
'7

8

9

10
11
I2
13
I4
15
IO

I7
1B

IY
20 r'

27
22
23
24
25
zo
27
2B
29
30
31 by:
32
33
34

For a carrier or managed care entit +L ^4Lr.r,o. L
deqree of care that a carrier or managed care
entitv of ordina rudence would use under
the same or similar circumstances.

]-! For a person that is an aqent of employee of a
carrier or managed care entitv, that deqree of
care that a person of ordinary prudence in the

rotes s l_on ialt or area of

lgt 'Phvsician' means :
a. An individuaL l-icensed Aq : medical doctor

under Article 1 of this Chapter to actice
medicine in this State;

h A professional association or corporat.ion
comprisinq medical doctors and orqanized under
Chapter 55B of the General Statutes; or
A person or entity wholly owned medical
oocEors.

to exercise ordina care; tiabi].i
damaqes for harm.

a ) Each manaqed care entity for a health benefit plan has the
duty to exercj-se ordinary care when making health care treatment
decisions anrl is liable for damaqes fo! harm to an insured or
enrollee proximately caused its failure to exercise ordina
care.

h In addition to the dut sed under subsection of
this section, each manaqed care entitv for a health benefit plan
is liable for damaqes for harm to an inqured or enroll_ee
proximatglv caused by the health care treatment decisions mad.e

t\

9O-2L-52 - Dut

(1) fts aqents, ostensible aqents, or emplovees; or
(21 Representatives that are acti.nq on its betralf and

over whom it has the riqht to exercise infruence or
control which results in the failure to exercise
ordinarv care.

ractice as t@ld use in the same
or similar circumstances.

35
36
37
3B
39

ft shal1 be a defense to a action brought under this
sectj-on against a manaqed care entity for a health benefit pljn
that:
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1

z

3

4

5

6

7

9

10
11
I2
13
I4
15
16
I7
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40

( 1 ) Neither the manaqed care entity nor an agent or
emplovee or representative for whom the manaqed
care entity is liab1e under subsection (b) of this
section control-Ied, influenced, or participated in
the health care treatment decision; and

(21 The manaqed care entity did not denv or del-av
pavment for any heafth care service or treatment
prescribed or recommended by a phvsician or health
care provider t.o the insured or enrollee.

d) In an action brought under this Article against a manased
care entitv, a findinq that a phvsician or health care provider
is an aqent or emplovee of the manaqed care entitv mav not be
based soleLy on proof that the phvsician or health care provider
appears in a listinq of approved phvsicians or heafth care
providers made available to insureds or enrollees under the
managed care entllr's

An action brought under lhis Article is not a medical
rnal-practice action as defined in Article 18 of this Chapter. A

manaqed care entitv may not use as a def€nse in an action brought
under this Article any l-aws that prohibit the practice of
medicine bv a corporate entitv or bv a health maintenance
orqanization.

(f) A manaqed care entitv shall not be liabl-e for the
independent actions of a health care provider, who is not an
aqent or employee of the manaqed care entitv, when that health
care provider fails to exercise the standard of care required bv
G.S. 90-21.12. A health care provider shall- not be liab1e for
the independent actions of a manaqed care entity when the manaqed
care entity fai-ls to exercise the standard of care reguired bv
this Article.

(q) Nothinq in this Arti-cl-e shall be construed to create an
obliqatj-on on the part of a manaqed care entity to provide to an
insured or enrol-lee a heal-th care service that is not covered
under its health benefit plan.

(h) A manaqed care entitv may not enter into a contract. with a
health care prov.ider, or with an employer or emplover group

-

purchasinq orqanization, that includes an indemnification or hold
harmless cl-ause for the acts or conduct of the manaqed care
entitv. Anv such indemnification or hold harmless clause is void
and unenforceable to the extent of the restriction.

Paqe 6 HMO Liabilitv
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A managed care entity shall not remove a nysrcl_an or
health care provider f rom its pl-an or refuse to renew the
hysician or health care provider with its lan for advocating on

belalf of an enrollee f or appropriate and medically necessar
health care for the enrollee.
"S 90-2L.53. No liabilitv under this Article on the rt of anloyer or loyer grou rchasinq orgranization that ses
covera or assumes risk on behalf of its empl oraphysician or health care provider.

a) This Article does not create any liability on the tof

I

2

3

4

5

6

7

I
9

10
11
L2
13
T4

15
76
T7
18
19
20
2I
22
z5

an employer or emplover qrou rchasinq orqanization that
urchases a health benefit plan or assumes risk o4 behalf of its

emplovees.
b) This Articl-e does not create any liability on the part ofan empLoyer of an enrol_lee or insured or tha[ foyer's

€mplovees, unless the empfover is the enroflee,s or i"r"rad,,
manaqed care entity and makes coveraqe determinations under a
manaqed care plan. This Article does not create any fiaUi_fitv o1
the rt of an foyee organizalion, a voluntar loyee
beneficiary orqanization, or a similar orqanization, unless sucn
orqanization is the enrollee,s or insured.'s manaqed care entii
and m4kes coverege_deleqlninations under a mana care plan.

This Articre does not create anv liability on the part of
sician or health care provider in qddition to that. otrrerwise

imposed under existinq l-aw. No manaqed care entiiv held 1i;b]e
under this Articl-e shal,1 be entitled to contrj-bution ,r.rae.
Chapter 18 of the General Statutes from a phvsician or health
care Drovr-der.

-

29 "90-21.54. Separate trial reguired.
motion of an rty in an action lhat includes a clain

24
z5
26
27
z6

brouqht pursuant tq this Article involvin a managed care entit
the court shall- order separate discover and a separate trial ofany cl-aim, cros s -c1aim, counterclaim or third-part clairn

30
31
32
33
34
35
36
37
38
39

agaj-nst anv phvsiciqn or other health care rovider.
S 90-21-55. Punitive damaqes.

An action brought under this Articl-e l-s subi ect to therovisions and lirnitations of Cha ter lD of the General Statutes
for recoverv of punitive damages.

Is.90-21.55- Exhaustion of administrative remedies and

D:na '7
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1

2

3

a

Except as provided in this sectio no action shall be
commenced under this Article until the plaintiff has exhausted
all internal and external adrninistrative remedies established
under Parts 2 and 4 of Article 50 of Chqplg_r 58 of the General

5 Statutes.
6 (b The plaintiff may file q c14:-m without exhaustins all
7 internal and external administrative remedies' established under
I
9

'ln

11
I2
13
I4
15
16
I7

l_LI Harm to the praintiff has alreadv occurred because
of the conduct of the managed care entitv or
because of an act or omission of an emplovee,
aqent, ostensible aqent, or repredentative of the
manaqed care entity for whose conduct the manaqed
care entity is liable.

tzL The administrative review would not be beneficial
to the pl-aintiff .

( 1 ) The court may in furtherance of convenience or to
avoid prejudice and shall for considerations of
venue upon timely motion order a separate trial of
any claim, cross-claim, counterclaim,
or third-party claim, or of any separate issue or

18 (c) This Article does not prohibit a plaintiff from pursuinq
19 other appropriate remedies for relief.
20 Section 2. G.S. 1A-1, RuIe 42, reads as rewritten:
27 "RuIe 42. Consolidation; separate trial-s.
22 ( a ) Consolidation {,lh.e* Except as provided in subdivision
23 (b)(2) of this section, when actions involving a conmon question
,24 of 1aw or fact are pending in one division of the court, the
25 judge may order a joint hearing or trial of any or all the
26 matt.ers in issue in the actions; he may order all the actions
27 consolidated; and he may make such orders concerning proceedings
28 therein as may tend to avoid unnecessary costs or delay. When
29 actions involving a common question of l-aw or fact are pending in
30 both the superior and the district court of the same county, a
31 judge of the superior court in which the action is pendirrg may
32 order all the actions consolidated, and he may make such orders
33 concerning proceedings therein as may tend to avoid unnecessary
34 costs or delay
35 (b) Separate trials
36
37
38
39
40

Parts 2 eqd 4 of Article 50 of Chapter 58 of the eral Statutes
if the plaintiff proves the following to the court:

Page B HMO Liability
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tt

2

3

4

5

6

7

9

10
11
72 and

of any number of claims, e+e*s+I+i*s- cross-cr_aims

14 Upon motiorr of an rtv in an action that includes
a craim comrnenced under Artrcre__lG_pE chapter 90 ofthe General Statutes invotvinq a mane;;;
entity as def ined in G. S. 90-21.50, tb; court shall
order separate discove and a separate trial of

counterclaims, third-party claimsr or issues.

claim, cross-c1aim, counterclaim, o, tnira_
arty claim aqainst a sician or other medicaiprovider. "

Section 3. This act
applies to causes of action

becomes effective July I, 2OOI,
arising on and after that date.
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Bill Summary
HEALTH CARB LIABILITY

Commiftee: LRC Committee/I4anaged Care
Date: Apr1127,2000
Version: FINAL DRAFT

Introduced by:
Summary by: Linda Attarian

Committee Counsel

STIMMARY: The Act would amend Chapter 90 of the North Carolina General Statates, by adding a

new urticle to estublish a standard of eare for managed care entities which ndminister, deliver, arrange

for, provide for, or reimburse for health care services or assume the risk for the delivery of health care
services and to provide for recovery for violations of that standard. The act prohibits the shifting or
delegation of liability for the acts or conduct of managed care entities and ensures that certain other
liabil@ is not created The act would become effective July l, 2001.

CURRENT LAW:

Medical Malpractice: ArIiclelB of Chapter 90 establishes a standard of health care and a cause of action
for individuals who have been harmed as a result of receiving or failing to receive health care services

meeting that standard from a health care provider. The statute defines 'medical malpractice action' to
mean " a civil action for damages for personal injury or death arising out of the furnishing or failure to
furnish professional services in the performance of medical, dental, or other health care by a health care

provider". The standard of health care is defined as the performance of health care practice "in
accordance with the standards of practice among members of the same health care profession with similar
training and experience situated in the same or similar communities at the time of the alleged act giving
rise to the cause of action.

Corporate Practice of Medicine: The current law specifically states that health maintenance organizations

and provider sponsore d organtzations are not health care providers and are not subject to the above

medical malpractice standards. However, individual providers employed by or under contract with an

HMO or PSO are subjectto the medical malpractice standards.

BILL ANALYSIS:

1. Applicability.'

The proposed legislation applies to health care treatment decisions made by managed care entities. A
managed care entity is defined as an insurer that delivers, administers, or undertakes to provide for,
arrange for, or reimburse for health care services, or assumes the risk for the delivery of health care

services. An insurer is an entity that writes a health benefit plan and is or should be licensed under the

provisions of Chapter 58, either as an insurance compffiy, 3 service corporation, health maintenance
organization, or a multiple employer welfare arrangement.

Managed care entities are defined in the act to specifically exclude: (1) employers who purchase coverage

for or on behalf of their employees and (2) health care providers.
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A "health care provider" is defined to include (1) individuals who are licensed health care providers
under Chapter 90 of the General Statutes errld Q) health care facilities licensed under Chapters 131E
(hospitals) and l22C (mental health facilities and hospitals) and their agents and employees, including
any officers and directors ofhealth care facilities.

The act defines a health care treatment decision as a decision that determines which and to what extent
health care services will be provided and reimbursed under the plan. The decision must actually affect the
quality of the diagnosis, care, or treatment provided under the plan to the enrollee or the insured.

The act applies to health benefit plans provided by entities that are or should be regulated under Chapter
58. The act does not apply to self-flrnded health plans regulated under EzuSA.

2. Standard of Carelliabilify:

Definition of ordinary care: The act places a duty upon the managed care entity to exercise ordinary care
when making health care decisions. 'Ordinary care' is defined to mean that degree of care that a managed
care entity of ordinary prudence would use under the same or similar circumstances. For a person who is
an agent or employee of a managed care entity, the standard of care is that degree of care that a person of
ordinary prudence in the same profession, specialty, or area of practice as the person would use in the
same or similar circumstances.

Scope of duty: The act imposes liability upon a managed care entity for damages for harm to an insured or
enrollee proximately caused by its failure to exercise ordinary care in making health care treahnent
decisions. In addition the managed care entity is also liable for damages proximately caused by the
failure of its agents, employees, and representatives (over whom it has the right to exercise influence and
control), to exercise ordinary care in making health care treatment decisions.

Liability of employer: An employer or other plan sponsor, or an employee of the employer or sponsor,
will only be liable under the act for damages proximately caused by the failure to exercise ordinary care in
making a health care treatment decision when the action is based on the employer, sponsor, or employee's
exercise of authority to make a health care treatment decision.

Liability of health care provider or "physicians": The act does not place any liability on a physician or
health care provider in addition to medical malpractice liability under current law. The act defines
"physician" to include: (1) a licensed (NC) medical doctor; (2) a professional association or corporation
comprising medical doctors; or 3) a person or entity wholly owned by medical doctors.

3. Defenses to Liability:

The managed care entrty has a defense to an action brought under this act if (1) neither its employee,
agent, or representative participated or had any influence or control over the health care treatment
decision and (2) the managed care entity did not deny or delay payment for a recommended or prescribed
treatrnent or health care service.

A managed care entity may not use as a defense in a action brought under this act any laws that prohibit
the practice of medicine by a corporate entity or by an HMO.

4, Indemnification and hold-harmless clauses:

The act would make void and unenforceable any indemnification or hold-harmless clauses flor the acts or
conduct of the managed care entity.

5. Exhaustion of administrative remedies and appeals:
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A person would not be allowed to bring an action under the act unless they first sought an external review
of the health care treatment decision as allowed under Palrt 4 of Article 50 of Chapter 58 of the General
Statutes (See proposed recommendation entitled "Independent External Review."). This requirement
would not apply upon a good faith showing that harm to the insured or enrollee has already occtured
because of the conduct of the managed care entity or because of an act or omission of an employee, agent,

ostensible agent, or representative of the managed care entity for whose conduct it is liable; or the review
would not be beneficial to the inswed or enrollee

6. Punitive Damages:

Actions brought under the act would be subject to the limitations and restrictions placed on punitive
damage awards under Chapter lD of the General Statutes. For example, the award for punitive damages
may not exceed three times the compensatory damages or $250,000, whichever is greater.

7. Separate Trial:

In an action involving a managed care entity brought pursuant to this act, on motion of any party the court
must order a separate trial of any claim, cross claim, counterclaim, or third party claim against any
physician (includes physician -owned entities) or other health care provider.

8. Effective Date: The act becomes effective Julv 1. 2001.
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Short Title: Prompt Pay. ( Public )

Sponsors:

Referred to:

A BTLL TO BE ENTITLED
AN ACT TO PROVIDE FOR THE PROMPT PAYMENT OF CLATMS UNDER HEALTH
BENEFIT PLANS AND TO MAKE CONFORMING AMENDMENTS TO RELATED CLAIM
PAYMENT LAWS
The General Assembly of North

Section. 1. Article
Statutes is amended by adding

Caroli-na enacts:
3 of Chapter 58 of the General

a new section to read:
"S 58-3-225. Prompt claim nts under health benefit lans.

(a) As used in this section:

f

2

3

4

5

6

7
x

9

10
11
T2
13
I4
15
16
I7
18
19
ZU

(1) 'Heal-th benef +!__plaql__rnea4s an accident and health
rnsurance 1ic or cqrtificatei a rofit
hospital or medical service corporation cont::act; a
health ma]-nEenance orqanization subscriber
contract; a p]an provided bv a mul-tiple emplovei
wel-fare arranqement; or a btan provided bv another
ben.f it atturrqe*ert, to th" e*t.rt pet*itt"d b., tlr.
Empl-ovee Retirement rncome securitv Act of rg7 4, 

",amended, or any waiver of or other exception to
that Act provided under federal law or requlatioi
"Health benefrt plan" does not mean an
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1L

2

J

4

5

6

7

9

10
11
I2
13
T4

15
16
T7
18
19
20
2I
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

implemented or administered by the North Carolina
or United States Department of Hea1th and Human
Services, or anv successor agencv, or its
representatives. "Healt.h benefit plan" also does
not mean anv of the foll-owinq kinds of insuqance:
a. Credit.
b. Disability income.
c. Coveraqe issued as a supplement to liabilitv

i ncrrr,anr.o

-<-..i_

Hospital income or indemnitv..l

; Insurance under which benefits are able
with or withogt reggr4lq faul_t and that is
statutori-l-y reguired to be contained in an
liability policy or equivalent selflicv or eguivqlent self-insurance.
Medical ayments under motor vehicle or

(21

homeowners' insurance poli-cies.
L_ Short-term limj-ted duration heatth insurance

nn] inias as defined in part I44 of Tit1e 45 ofHv* *v+.v!

the Code of Federal Requl-ations.
h. Workers' compensation.
'Claimant.' includes .a health care provider or
f acil-itv that is responsibl-e f or directlv makinq
the claim with an insurer, an i_nsured, or an
insured's leqal representative.
'ltealth care f acil-ity' means a f acility that is
licensed under Chapter 131E or 122C of the General
Statutes in which health care services are provided
to patients.

(3)

(4) 'Health care provider' means an individual who is
Iicensed, certified, or otherwise authorized under
Chapter 90- of the General Statutes to provide
heal-t.h care services in the ordinarv course of
business or practice of a profession or in an
approved education or traininq proqram.

(s) 'Insurer' includes an insurance company subiect to
this Chapter, a service corporation orqanized under
Article 6-5 of this Chapter, a health maintenance
orqanization orqanized under Articl-e 67 of this
Chapteri or a multj-ple emplover welfare arranqement

Page 2 RM-ol_7
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subject to Article 49 of this Chapter that writes
a health benefit plan.

b) An insurer shall-, within 30 days after receipt of a claim
send by electronic or paper mail to the claimant:

(1) payment of the cl-aim,
(2\ notice of denial of the claim
(3) notice that the proof of loss is inad ate or

incomplete, or
l:l not.ice that the claim is not submitted on the form

1

2

3

4

5

6

7

I
9

10
11
T2
13
14
15
16
L7

18
19
20
2I
22
23
24
25

regul-reo D the health benefit 1an the
contract between the insurer and health c.r.

rf the claim is denied, the notice shalf incrude the

rovider or health care facil_it appl-icable

specific reason or reasons for the denial- Lf the claim is
contested or cannot be' paid because the proof of loss i=
inadequate or in !ete, the notice shall contain the s 'tfl^

reason or reasons why the claiq has not been id and an
itemi?ation o information needed b
the insr+rer to compl-ete the processinq of the claim- If a claim
is denied or contested in rt, the insurer sha1l pay the
undisputed rtion of the clairn within 30 days after recei of
the claim and send the notlle qr__the de_rrrgl pr contested. statuJ
within 30 days after receipt of the claim. If a claim is
contested or cannot be id because the claim was not submitted
on the required form, the notice shall contain the required form
and instruct.ions to cornplete that f orm. Upon receipt o6
additional- information requested in its notlce to the claimant,
the insurer shall continue processi the claim and or den
the claim within 30 davs after receivi the additional
information.

rf aq irsurer requests addit information under

26
27
28
29
30
31
32
33
'>A

35
JO

37
38
39
40

subsection (c) of this section and the insqrer does not recel_ve
the additional inforrEition within 90 d.ys after the r uest was
made, the insurer shall deny the claim and send the notice of
denial to the claiqra4t in accordance with subsection c ) of this
eegtlon. The i4gqrer shal_I incl_ude the specific reason or reasons
for Qenial in the notice, includ the fact that information
t.hat was requested was not provided. The insurer shall inf orrn
lhe claimant in the lotice that the claim wil_1 be

RM-0 1 7 Page 3
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1 the information previouslv requested is submitted to the insurer
2 within one year after the date of the denial notice cl-osinq the
3 claim.
4 (e) Health benefit plan claim payments that are not made in
5 accordance with this section shafl bear interest at the rate of
5 18 percent (18%) per year, beqinning on the date on which the
T clai on the
B

9

10
11

13

I4
15
16

operly addressed
date of the electronic transfer or other deliverv of the nt

12 to the cl-ai-mant. This. subsection does not applv to claims .for
benefits that are not covered by the health benefit plan; nor
does this subsection appfy to deductibfes, co-pavments, or other
amounts for which the insurer is not Iiable.

Insurers may reguire that qlC4ELq be submitted within 180
17 days after the date of the provision of care to t'he patient by
18 the health care provider and, in the case of heal-th care provider
19 facility claims, within 180 days after the date of the patient's
20 discharqe from the facility. Failure to submit a claim within the
21 time required does not invalidate or reduce any claim if it was
22 not reasonably possible for the insured or the insured's leqa1
23 representative to file the claim within that time, provided that
24 the claim is submitted as soon as reasonabl-v possibl-e and in no
25 event, except in the absence of leqal capacity of the insured,
26 later than one vear frorn the time submittal of the cl-aim is
27 otherwise reguired
28 (q) ff a claim for which the claimant is a health care
29 provider or heal-th care f,acility has not been paid within 60 days
30 after receipt of the initial claim, the insurer sha1l send a
31 claim status report to the insured. The report sha1J- indicate
32 that the claim is under review and the insurer is communicatinq
33 with the health care provider or health care facilitv to resolve
34 the matter. Whil-e a cl-aim remains unresolved, the insurer shafl
35 send a claim status report to the insured every 30 days after the
36 previous report was sent.
37 (h) Any retroactive reductions of pavments or demands for
38 refund of previous overpayments that are because retroactive
39 review-of-coverage decisions or payment leve1s shall be
40 reconciled for specific claims unless the insurer and heal-th care

id envel-o or, if not mailed, on the

date upon which a check, draft, or otLrer valid negotiable
instrument is placed in the United States Postal Service in a
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I
2

3

*
5

6
-
I

rovider or heqlth care facrlity aqree to other reconciliation
methods and terms. Anv retroactive demands bv health care
providers' or health care facilities for payment because of
underpavments or nonpavments for covered services sha11 be
reconciled for specific claims unless the insurer and health care
rovider or hearth care fa@Irer reconciliation

methods and terms. The riod for which retroactive adjustments
mav be made may be specified in the contract between the insurer

9 and health care provider or health care facility.
As used in this subsection, 'co nt or deductible,

means Ene rlion of a charqe for services cryered by a health
benefit. pran that, under the plan's terms, i! is the obliqation
of the insured to Da No health care provider or health care

10
11
L2
13
74
15
16
l7
18
19
20
2T
22
23
24
25
26
27
28
29
30

facility shall directly or indirectly seek ment or collection
of the claim, other than a co ent or deductible from an
insured or an insured's reqal representativ hile the claim i;
beinq resolved under this section. No heqlth care provider or
health care facility shall report an insured or an insured,s
leqal representative to any credit reporting aqency while the
claim is being resolved under this section. A violation of this
subsection by a health care provider or heelth care facilj-ty is a
violation of Art.icle 2 of chapter z5 of lhe Generar statutes.

Every insurer shall- maintain records of its activi-ties
under this ses!!o4l inclgding recor{s of when each claim was

id, denied, or pended and the insurer's review and handlin

sufficient to demonstrate compliance with lhis section. The
information to be included in these records and the maintenance
of these records b the insurer includin electronic

of each claim under this section, as wel-l as documentation

reproduction and storaqe shall be governed by rules adopted
31 the Commissioner.

A violation of this section q.n r-nsurer subi ects the
insurer to the sanctions in G.S. 58-2-70."

1 ) An insurer is not in violation of this section nor sub ect

32
33
?A

35
36
37
38

to interest Davments under this section if its fail-ure to c I
with this section is caused in material- rt i) the rson
subrnitting the claimr ot (ii) by matters ond the insurer's
reasonabl-e control incl-udinq an act of God insurrection

39 strike, fire, or power outaqes.
40 Section 2. c.S. 58-3-100(c) reads as rewritten:

Page 5
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" (c ) The Commissioner may irnpose a civil- penalty under G. S.
2 SB-2-70 if an HMO, service corporation, MEWA, or'insurer fails to
3 acknowledge a claim within 30 days after receiving written notice
4 of the cl-aim, but only if the notice contains sufficient
5 information for the insurer to identify the specific coverage
6 involved. Acknowledgement of the cLaim shal1 be made to the
7 claimant or his legaI representative advising that the claim is
B being investigated; or shall be a payment of the claim; or shalL
9 be a bona fide written offer of settlement; or shall- be a written

10 denial of the claim. A claimant includes an insured, a health
11 care provider, or a health care facility that is responsibl-e for
12 directly making the claim with an insurer. This subsection does
13 not apply to insurers subiect to G- "
14 Section 3. G.S. 58-51-15(a) (7) reads as rewritten:
15 "(7) A provision in the substance of the following language:
16 PROOFS OF LOSS: Written'proof of l-oss must be furnished to the
L7 insurer at its said office in the case of a cl-aim for loss for
18 which this policy provides any periodic payment contingent upon
19 continuing l-oss within 9-s 180 days after the termination of the
20 period for which the insurer is liable and in case of a claim for
2I any other loss within 9S 1BO days after the date of such l-oss.
22 Failure to furnish such proof within the time required shall not
23 invalidate nor reduce any cl-aim if it was not reasonably possible
24 to give proof within such time, provided such proof i-s furnished
25 as soon as reasonably possibl-e and in no event' except in the
26 absence of 1ega1 eapae-ity:r capacitv of the insured, later than
27 one year from the time proof is otherwj-se required. "

2B Section. 4. If any section or provision of this act is
29 declared unconstitutional or invalid by the courts, it does not
30 affect the validity of the act as a whole or any part. other than
31 the part so'declared to be unconstitutional or invalid.
32 Section. 5. This act becomes effective July I, 200I,
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Bill Summary
PROMPTPAYMENT

Committee: LRCAvlanaged Care
Date: Apr1127,2000
Version: FINAL DRAFT

Introduced by:
Summaryby: LindaAttarian

Committee Counsel

SUMMARY: Section I of the act adds a new section to Arficle 3 to require a licensed insurer to pay
an complete and uncontested claim submitted by a claimant within 30 days. If the claim is not paid
within 30 days, interest at 78 percent will be added to the claim- The act requires the insurer to notify
the claimant by email or in writing within the same j0 days if the claim is contested or denied If a
claim is denicd or contested in part, the insurer must pay the undisputed portion of the claim within the
same 30 ilays. The denial or contest notice is required to include the speciJic reasons supporting the
denial or contest and an ilemized list of any addifional information requiredfor the insurer to complete
the processing for the claim- The insurer must pay the claim within 30 days after receiving the
additional information. A violation of the act would subject the insurer to civil penalties, restitution or
license suspension or revocation by the Commissioner of Inswance pursuant to G.S. 58-2-70.

Sections 2 and 3 tnake conforming changes to existing law. Section 4 is a severability clause. The bill
would become effective on July l,2001.

CURRENT LAW: G.S. 58-3-100 authorizes the Commissioner of Insurance to impose a civil penalty
if an insurer fails to acknowledge a claim within 30 days after receiving notice of the claim, but only if the
notice contains sufficient information for the insurer to identify the specific coverage involved.
Acknowledgment of the claim shall be made to the claimant or his legal representative by advising that
the claim is being investigated; or shall be a payment of the claim; or shall be a bona fide wriuen offer of
a settlement; or shall be a writlen denial of the claim.

Unifurm claimforms: G.S. 58-3-l7l and rules adopted by the Commissioner require all claims submitted
by institutional health care providers to health benefit plans to be submitted on the HCFA 1450 (JB 92),
or a substantively similar claim form, and all claims submitted by noninstitutional health care providers to
be submitted on the HCFA 1500, or a substantively similar claim form. Payors and health care providers
that receive or generate claims or send payments by electronic means must accept or generate the
appropriate ASC X12 Standard Format for their health care claims submission and remittance
transactions. Additional information beyond that contained on the uniform form or format may be
collected, but must meet certain requirements set by the Commissioner.

Current Remedies for claim settlement practices in violstion of Chapter 58; G.S. 58-63-15(11) defines
certain claim settlement practices which, if committed with suffrcient frequency to indicate a general
business practice, will constitute an urfair and deceptive act or practice in the practice of insurance.
Allegations of such practice patterns are subject to investigation by the Commissioner, who may file
charges and issue a cease and desist order. Violations of the cease and desist order will subject the insurer
to a penalty (in addition to any other applicable penalties) of not less than $1,000, but not more than
$5,000 for each violation. No private right of action is created under the Article. However, unfair and
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$5,000 for each violation. No private right of action is created under the Article. However, unfair and
deceptive acts in the insurance area are not regulated exclusively by Article 63, but are also actionable
under $ 75- 1 .1, which provides for a private right of action.

G.S. 58-2-70 authorizes the Commissioner of Insurance to seek appropriate remedies from any person
who violates any provision of Chapter 58. The Commissioner has the authority to impose fines, petition
the court to order appropriate restitution and suspend or revoke the violator's license.

BILL ANALYSIS: Section I of the bill amends Article 63 of Chapter 58 pertaining to the regulation
of unfair trade practices in the business of insurance. The act adds a new section to Article 63 to require a
licensed insurer to pay a clean claim submitted by a claimant for covered services within 30 days. A
claimant includes a health care provider or facility, an insured or an insured's legal representative. Within
30 days of receipt of the claim, the insurer must send the claimant, by paper mail or electronic mail one of
the following:

1. Payment of the claim.

2. A notice of denial.

3. A notice that the proof of loss is either inadequate or incomplete.

4. A notice that the claim was not submitted on the form required by the health
plan or the contract between the provider or facility and the insurer.

Notice requiremenfs: The notice of denial must include the reasons for the denial. The notice that the
proof of loss is either inadequate or incomplete or that the claimed benefit or benefits are not covered
under the plan must include the reasons why the claim has not been paid along with an itemization or
description of the information needed to process the claim. If the claim is not on the form required by the
health benefit plan or the contract between the health care provider or facility, the notice shall include the
required forms and complete instructions as to the format to be used. If the claim is denied in part, the
insurer must pay the rurdisputed portion and send notice of the denial or contest within 30 days of
receiving the claim.

Time frame for payment afier receiving the requested information: The insurer has 30 days in which to
pay the claim after it receives the requested information. If the requested information is not received
within 90 days of making the request, the insurer shall deny the claim, and must send the claimant notice
of the denial. If the insurer receives the requested information within one year after the date of the notice
of denial, the insurer must reopen the claim.

Interest qccrual: Claims that are not processed according to the time frames discussed above will bear
interest at 18 percent per year. The interest will begin on the date the claim should have been paid.

Timeframe within which to submit a claim: The act allows insurers to require claimants to submit claims
within 180 calendar days of the last date the insured's health care provider provides health care seryices to
the insured or from the date the insrned is discharged from a health care facility. Failwe to submit a claim
within 180 days due to a reasonable impossibility does not invalidate or reduce any claim, provided that
the claim is submitted as soon as reasonably possible. In all cases where the claimant has legal capacity,
the claim must be submitted wiftin 365 days of the time submittal would have otherwise been required.

Informing the insured on the status of a disputed claim: In cases where the claim is submitted by the
insured's health care provider or facility, the insurer must send a claim status report to the inswed if the
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Reconciling retroactive demands for overpayments and underpayments; Demands by an insurer for
refunds for overpayments or demands by providers for additional payment because of underpayments or

nonpayments for covered services must be reconciled for specific claims unless the parties agree on a
different way to handle the movement of the money. This means that the party owed money must identifu
the specific service(s) and claim payment(s) that were involved in the eror. Both parties would have to
reflect the adjustment in the accounVclaims experience of the insured in question. In cases where a plan

contracts with a provider, the parties could agree on a different way to handle the allocation of the refund
or additional payment. Regardless of how the parities reconcile the transaction, the insurer must ensure

that the patient's claims experience is adjusted to reflect the ultimate adjustment.

Payment/collection and credit protection: No provider or facility may report an insured or their legal

representative to a credit reporting agency while a claim is in dispute. Further, no provider or facility may
seek payment (other than copayment or deductible) from the insured while the claim in dispute. A
violation will subject the provider or facility to the application of Article 2, Chapter 75 (Prohibited Acts
by Debt Collectors). This act provides a private right of action, and authorizes the court to impose civil
penalties up to $2,000 for each violation.

Record keeping: Insurers must maintain records and other documentation to demonstrate compliance with
the act according to adopted by the Commissioner. Such records include documentation of how the

insurer reviewed and handled each claim, including the date it was paid, denied, or pended.

Violations of the act: A single violation of the act would subject the insurer to the sanctions provided for
under G.S. 58-2-70.

Sections 2 and 3 make conforming changes to existing law.

Section 4 is a severability clause.

The act becomes effective on July 1,200I, and applies to services rendered on or after that date.
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Short Title: HMO fnsolvency. ffiffiAffiEPublic
sDonsors:

Referred to:

A BILL TO BE ENTITLED
AN ACT TO PROTECT PERSONS ENROLLED TN AN HMO FROM THE
CONSEQUENCES OF THE INSOLVENCY OF THAT HMO BY AUTHORTZTNG
ASSESSMENTS OF REMATNING HMOs TN THE STATE To PAY FoR UNCoVERED
EXPENDTTURES OF AND CONTTNUATTON OF COVERAGE FOR THE ENROLLEES.
The General Assembly of North Carolina enacts:

section. 1. Article 67 of 'chapter 5g of the General
Statutes is amended by adding a new section to read.:
"S 58-67-126- fnsolve tection; assessment-

I
z
3

4

5

6

7

I
9

10
11
L2
13
74
15
16
l7
18
19
20

a) when an HMO in this state is declared insorvent b a court
of cqmpetent jurisdiction qhe Commissioner ma 1e
assessment on solvent HMos doinq brsiress in thiq State to pa
claims for uncovered expenditures for enrollees ivho are residents
of this State and to provide continuation oi-coveraqe for

-

enroflees not_ covgred unde"r G.S.- 5B-G7-120, G.S. @G.s. 58-67-130. Assessments aqainst an HMo ma exceed tworcent (2?) of that HMO,s averaqe annual premiumq received inNorth Carolina on tfre tloeecalendar years immediatel receding the year in which theinsolvent HMO was decl_ared insolvent.
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1 (b) To provide the funds necessarv to carrv out the powers and
2 duties of the Commissioner under this section, the Commissioner
3 shall assess and notify in wriL
4 such amounLsr ds the Commissio4er;tlnds necessary. Assessments
5 not paid within 30 davs of the written notice shall accrue
o

7

interest at the rate of one percent (IZ r month, or an art
thereof. Assessments shal1 not be made until necess to

15
1a-to
I7
18
19

B impl-ernent the purposes bf this section. Coqputation of
9 assessments under this section sha11 be made with a reasonable

10 deqree of accur:acy, recoqnizinq that exact determinations may not
11 alwavs'be possible.
I2 The Commissioner may use fun4s obtained under subsection
13 (a) of this section to pay claims for uncovered expenditures for
L4 enrollees of an 'insolvent HMO who are residents of this Stqrte,

c.S. 58-67-I25, or G.S. 58-67-130, and administrative costs. The
Commissioner may by rule prescrlbe the tilqe/ manner, and form for
filinq claims under this secLion or may require claims to be

20 al-lowed by an ancillary receiver or the domestic l iquidator or
2 1 receiver. A receiver or l iguidator of an insolvent HI,IO shall
22 allow a claim in the proceedinq in an amount egual to
23 administrative and uncovered expenditures paid under this
24 section.
25 (d) Any person receivinq benefits under this section for
25 uncovered expenditures is deemed to have assiqned the riqhts
27 under the covered health care plan certificates to the
28 Commissioner to the extent of the benefits received. The
29 Commissioner may require an assiqnment to it of such riqhts by
30 any payee, enrolfee, or beneficiary as a condition precedent to
31 the reieipt of any riqhts or benefits conferred by this section
32 upon that person. The Commissioner is subroqated to these rights
33 aqainst the assets of an insolvent HMO held by a receiver or
34 liquidator of anotheriurisdiction.
35 (e) The assiqnment of subroqation riqhts of the Qolqnlssioner

and allowed claim under this section have the same priorit
aqainst the assets of the insolvent HMO ab those possessed bv the

rson entitled to receive benefits under this section or for
39 similar expenses in the receivership or liguidation.

36
37
38

rovide for continuation of coverage for enrollees who are
residents of this State and are not covered under G.S. 58-57-120
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(f) When assessed funds are unused followinq the completiori of
the liquidation of a HMO/ the Conmissloner will distribute on a
pro rata basis anv unused amounts received under subsection (a)
of this section to the HI4Os that have been assessed under this
section.

(q) The aqqreqate coveraqe of uncovered expenditures under
this seclien shall not exceed 5300,000 with respect to one
individual. Continuation of coveraqe for an enrollee shall
continue for the duration of the contract period for which
remiums have been paid and co]l!4nug!&n of covera for an

enrollee who is confined in an inpatient facility sha1l continue
until his or her discharqe or expiration of benefits. The
Conunissioner mav provide continuation of coveraqe on anv
reasonable basis; inclu act or
substitution of indemnity coverage j-n a form determined the
Commis s ioner.

h The Commissioner may abate or defer, in whole or in part
the assessment of an HMO if, in the Cq4qnissioner's opinion
payment of the assessment woul-d endanqer the HMO's abilitv to
fulfill- its contractual- obliqations. If an assessment aqainst an
HMO is abated or deferred, in whole or in part, the amount by
which the assessment is abated or deferred mav be assessed
aqainst the other HMOs in a manner consistent with the basis for
assessments set forth in thi-s section. An HMO that fails to pay
an assessment within 30 days after notice is subiect to a civil
penaltv of not more than 51,000 per dav, or suspension or
revocation of its l-icense, or both.

(i) It is proper for any HMO, in determining its premium rates
and policy owner dividends, to consider the amount reasonably
necessary to meet its assessment obliqations under this section. "

Section 2. c.S. 5B-30-220(2) reads as rewritten:
" (2) Claims or portions of claims for benefits under policies

and for losses incurred, including claims of third parties under
liability policies; cl-aims of HMO enrollees and HMO enroll-ees'
beneficiaries; beneficiaries, incl-udinq situations where an
enrol-lee or beneficiary is liabfe to a health care provider for
services prorrided under the HMo plan; claims for unearned
premiums; claims for funds or consideration held under fundi-ng
agreements, as defined in G. S. 58-7-16; claims under life
insurance and annuity policies, whether for death proceeds,

RM-o 1 6 Page 3
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I annuity proceeds, or investment values; and claims of domestic
2 and foreign guaranty associations, including claims for the
3 reasonable administrative expenses of domestic and foreign
4 guaranty associations; but excluding claims of insurance poo1s,
5 underwriting associations, or those arising out of reinsurance
6 agreements, claims of other insurers for subrogation, and cJairns
1 of insurers for payments and settlements under uninsured and
B underinsured motorist co*re.uges. ;'

9 Section. 3. If any section or provision of this act. is
10 declared unconstitutional or invalid by the courts, it does not
11 affect the validity of the act as a whole or any part other than
12 the part so decl-ared to be unconstitutional or invalid.
13 Section 4. This act becomes effective January !, 2001.
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Bill Summary
HMO INSOLVEI{CY

Committee: LRCAvIanaged Care Issues
Date: ApriI27,2000
Version: FINAL DRAFT

lntroduced by:
Summary by: Linda Attarian

Committee Counsel

SUMMARY: The act would amend Article 67 of Chapter 58 pertaining to the regulation of health
maintenance organizations (HMO| to provide a mechanism with which the Commissioner of
fnsurance may ensurc that ancovered claims against an insolvent HMO are covered and health care
coveragefor enrollees k continued

CURRENT LAW:

Warning offinancial instability: $ 58-67-105 authorizes the Commissioner of lnsurance to order an HMO
that is experiencing financial instability to take reasonable actions to rectiff ttre situation. The
Commissioner is authorized to adopt rules to set uniform standards and criteria for the early waming that
the continued operation of any HMO might be hazardous to its enrollees, creditors, or the general public.

Net worth: $ 58-67-110 requires each full service HMO to maintain a minimum net worth of not less than
one million dollars ($1,000,000). This amount is increased arurually, depending on the amount of the
HMO's contingency reserves. The statute fi.rther requires every fulI service HMO to have and maintain
at all times an adequate plan, acceptable to the Commissioner, for protection against insolvency.

Insolvency protection: $ 58-67-l 15 provides that unless the HMO maintains a special deposit or has

adequate insurance or a guaranty arrangement, each contract between every HMO and a participating
provider must include a hold harmless clause to ensure that in the event the HMO fails to pay for health
care services, the subscriber or enrollee will not be liable to the provider for any amourt the HMO is
unable to pay the provider. The special deposit must be in cash or cash equivalent and is calculated
according to specific circumstances. In all cases, the deposit is controlled by and administered by the
Commissioner. If the HMO has a guaranty arrangement, it must be approved in writing by the
Commissioner.

Continuation of benefirs: $ 58-67-120 provides that each HMO must have a plan for handling insolvency
and for the continuation of benefits. The HMO must ensure that its enrollees continue to receive benefits
for the duration of the contract period for which premiums have been paid, or if the enrollee is confined in
an inpatient facility until the discharge or expiration of benefits. The Commissioner may require the
HMO

o to acquire insurance to cover the expenses to be paid for benefits after an

insolvency, or

o to contribute to an insolvency reserve, or

o to submit letters of credit.

Assignment of coverage: $ 58-67-125 authoizes the Commissioner, in the event of an insolvency of an

HMO, to order all other carriers that participated in the enrollment process with the insolvent HMO to
offer enrollees of the insolvent HMO a 30-day enrollment period from the date of insolvency. The
coverage and rates must be the same that the carrier had offered to the enrollees of the goup at its last
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regular enrollment period. If no other HMOs participated in the enrollment process with the insolvent
HMO or if the Commissioner determines that the other health benefit plan or plans lack sufficient health
care delivery resources to assure that health care services will be available and accessible to all of the
group enrollees of the insolvent HMO, then the Commissioner must allocate the insolvent HMO's group
and nongroup enrollees among all other HMOs that operate within a portion of the insolvent HMO's
service area.

Replacement coverage safeguards: $ 58-67-130 provides that any insurer that has contracted with an
HMO to provide replacement coverage within a period of 60 days from the date of discontinuance of the
HMO contact or policy must immediately cover all enrollees who were validly covered under the
previous HMO, regardless of any provisions of the contract relating to active employment or hospital
confinement or pregnancy. Further, the contract for replacement coverage must provide for full benefits
for conditions that proceeded the effective date of the succeeding insurer's contract.

Guaranty Associations: HMOs are not required to belong to guaranty associations. Guaranty associations
cover claims against insolvent insurance companies by assessing the member companies an amount
necessary to cover the claims. These associations can be found in Articles 48 (property and casualty) and
62 (life and health) of GS Chapter 58 and in Article 3 of GS Chapter 97.

BILL ANALYSIS: Section 1 of the act does not establish an HMO guannty association, but instead
authorizes the Commissioner to assess, as necessary, other HMOs for the unpaid obligations of the
insolvent HMO. The Commissioner may waive or abate the assessment if the Commissioner determines
the assessment would endanger the HMO's ability to continue coverage. The total of all assessments
against a solvent HMO in one calendar year may not exceed two percent (2%) of the solvent HMO's
average annual premiums during the three (3) calendar years preceding the year the insolvent HMO was
declared insolvent. If an HMO fails to pay the assessment within 30 days of notice, it may be fined up to
$1,000 per day and have its license suspended or revoked. In addition, assessments will accrue interest at
the rate of one percent (l%) per month. Assessments must be reasonably accurate and necessary to
protect persons enrolled in an HMO from the consequences of insolvency.

The act authorizes the Commissioner to a:range for continuation of coverage of enrollees of an insolvent
HMO. The Commissioner would be authorized to require other HMOs or other indemnity insurers to
provide continuation coverage. The continuation coverage could not exceed $300,000 for any one
individual and would continue for the duration of the contract period for which premiums have been paid.
Coverage of enrollees confined to inpatient facilities would continue until discharge.

Section 2 of the act clarifies the priority under Article 30 of Chapter 58 of claims for benefits and for
losses incurred as a result of HMO insolvency. Medical care claims owed by HMO enrollees, including
situations where an enrollee is liable to health care providers for services provided under a HMO plan
would be paid like other claims under insurance and HMO contracts.

Section 3 provides a severability clause.

Section 4 provides that the act will become effective January I,2001.
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Short Title: External Review,/Managed Care. ( Public )

Soonsors:

Referred to:

1

2 A BILL TO BE ENTTTLED
3 AN ACT TO PROVIDE STANDARDS FOR THE ESTABLISHMENT AND MAINTENANCE
4 OF EXTERNAL REVTEW PROCEDURES IN HEALTH INSURANCE AND MANAGED

5 CARE TO ASSURE THAT COVERED PERSONS HAVE THE OPPORTUNITY FOR AN
6 TNDEPENDENT REVIEW OF A HEALTH BENEFIT PLAN COVERAGE DECISTON
7 MADE BY THE INSURER OR MANAGED CARE PLAN; AND TO MAKE CONFORMING
B AMENDMENTS TO EXISTING LAWS ON UTILAZTTON REVIEW AND GRTEVANCES.
9

10 The General Assenbly of North Carolina enacts:
11
12 Section 1. The titl-e of Article 50 of Chapter 58 of the
13 General Statutes reads as rewritten:
T4 ''ARTICLE 50.
15 General Accident and Health Insurance Regulations. "
16 Section 2. Article 50 of Chapter 58 of the General
I7 Statutes is divided into five Parts as follows:
18 Part 1. Misce}laneous Provisions Comprising G.S. 58-
19 50-1 through G.S. 58-50-45
20 Part 2. PPOs, Utilization Review, and Grievances
2I Comprising G.S. 58-50-50 through c.S. 58-50-64
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Part 3.

Part 4.

Scope and Sanctions Comprising G.S. 5B-50-65
and G.S. 58-50-70
Hea1th Benefit Ptran External- Review
Comprising c.S. 58-50-75 through G.S. 58-50-
95, as enacted in Section @ of this act.
Small- Employer Group Health Insurance Reform
Act Comprising G.S. 5B-50-100 through G.S.
5B-50-156.

c.S. 5B-50-151 is recodified as G.S. 5B-51-

The prefatory language of G.S. 58-50-61(a)

Part 5.

Section 3.
116.

Section 4.
reads as rewritten:

" ( a) Definitions.
c.S. 5B-50-62, and l_n

As used in this €€€+i€n-€sd secti-on, in
Part 4 of this Article, the term: "

Section 5. Article 50 of Chapter 58 of the General
Statutes is amended by adding a new Part to read:

''PART 4.
"Hea1th Benefit Pl-an External Review.

"S 58-50-75; Purpose, scope, and definitions.
(a) The purpose of this part is to provide standards for the

establishment and maintenance of externa] review procedures to
assure that covered persons have the opportunitv for an
independent review of an appeal decision upholdinq a
noncertification or a second l-eve1 qrievance review decision
uphol-dinq a noncertif ication, as defined in this Part.

(b) This Part applies to al-l persons that provide or perform
utilization review. With respect to second l-eveI grievance
review decisions, this part applies onl-v to second level
qrievance review decisions involvinq noncertification decisions.

(c) In addition to the def initions j-n G.S. 58-50-61(a) ' as used
in this Part:

( 1 ) 'Covered benefits' or 'benefits' means those
benefits consistinq of medicaf care, provided
directl-v throuqh insurance or otherwise and
i-ncludinq items and services paid f or as medical
care, under the t.erms of a health benefit plan.

(2\ 'Disclose' means to release, Lransfer or otherwise
divulqe protected health information to anv person
other than the individual who is the subiect of the
protected health information.
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(3) 'Health information' means information or data
whether ora] or recorded in any form or medium, and
personal facts or information about events or
relationships that relates to: the past, present or
future phvsical, ment.al, or behavioral health or
condition of an individual or a member of the
i-ndividual's f amilv; the provision of health care
services to an individual; or pavment for the
provision of health care services to an individual.

(4) 'Independent review orqanization' or 'organization'
means an entitv that conducts independent external
reviews of appeafs of noncertifications and seconS
l-evel qrievance review decisions.

(s) 'Protected health information' means healQh
information that identifies an individual who is
the subiect of the information; or with respect to
which there is a reasonable basis to believe that
the inf ormation coul-d be used to identifv an
individual.

"S 58-50-77. Notice of riqht to external review.
(a) An insurer shall notifv the covered person in writinq of

the covered person's riqht to reguest an external review and
include the appropriate statements and information set forth in
this section at the time the insurer sends written notice of a
decision on a second-l-evel qrievance review in which the insurer
upheld its oriqinal- noncertification as set forth in G.S. 58-50_
62.

(b) The insurer shalI include in the notice reguired under
subsection (a) of this section for a notice related to an appeal
decision under G.S. 58-50-61, a statement informinq the covereS
person that:

( 1 ) If the covered person has a medical- condition where
the timeframe for completion of an expedited review
of a qrievance involvinq an appeal decision under
G.S. 58-50-61 would seriously ieopardize the life
or hea.l-th of the covered person or woufd ieopardize
the covered person's abil-itv to reqain maximum
function, the covered person may fi-Ie a reguest for
an expedited external review under G.S.. 58-50-82 at
the same time the covered person fil-es a reguest

RM-020 Page 3
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for an expedited review of a qrievance involvinq an
appeal decisi-on under G.S. 58-50-6L and 58-50-62,
but that the orqanization assigned to conduct the
expedi-ted externaf review will- determine whether
the covered person shall be reguired to complete
the expedited revj-ew of the qrj-evance bef ore
conductinq the expedj-ted external- review.

(2\ The covered person may file a qrievance under the
insurer's internal qrievance process under G.S. 58-
50-61 and 5B-50-62, but if the insurer has not
issued a written decision to the covered person
within 45 davs after the date the covered person
files the qrievance with the insurer and the
covered person has not requested or agreed to a
del-av, the covered person mav f il-e a reguest f or
external review under G.S. 5B-50-80 of, this section
and shalI be considered to have exhausted t.he
insurer's internal qrievance process for purBoses
of G. S. 5B-50-7 9 .

(c) The insurer shall include in the notice required under
subsection (a) of this section for a notice related to a final
second-leve1 grievance review decision under G.S. 5B-50-62, a
statement informinq the covered person that:

( 1 ) If the covered person has a medical conditj-on where
the timeframe for completion of a standard external
review under G. S. 5B-50-80 woul-d seriouslv
ieopardize the life or health of the covered person
or would ieopardize the covered person's abi]itv to
reqain maximum function, the covered person may
fi-Ie a request for an expedited external review
under G.S. 5B-50-82; or

lL ff the second-l-eve1 qrievance review decision
concerns an admission, avail-ability of care,
continued stay or heal-th care service for which the
covered person received emerqencv services, but has
not been discharqed from a facilitv, the covered
person may request an expedited external- review
under G. S. 5B-50-82.

(d) In addition to the information to be provided under
subsectj-ons (b) and (c) of this section, the insurer shall
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include a copv of the description of both the standard and
expedited external- review procedures the insurer is reguired to
pxovide under G.S. 5B-50-93, includinq the provisions in the
external review procedures that qive the covered Person the
opportunitv to submit additional information.

e) An insurer that has colfected tected health information
under a valid authorization under this Part mav use and disclose
the protected health information to a person actinq on behalf of
or at the direction of the insurer for the rformance of the

Ios s control rate-makin functions

Gsurer's insurance f unctions: clai4s admin@
adiustment and manaqement, fraud anvestiqation

reinsurance
management case manaqement disease manaqement ual-it
assessment ualit imorovement rovider credentialin
verification utilization review er review activities

and
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rlevance rocedures I icvhol-der service f unctions
internal- administration of compliance manaqerial and
information svstems. Additional- insurance functiohs mav be
allowed for the Purpose of t
approval of the Commissioner. The protected health information
shall no! !e used qr disclosed for anv purpose other than in the
performance of the insurer's insurance functions.

f ) Except for a request for an expedited externaf review
review shall beunder G.S. 5B-50-82, al-l requests for external

made in writinq to the Commissioner-
"S 58-50-79. Exhaust.ion of internal qrievance process-

a Except as provided in subsections (d) throuqh of this
section, a request for an external- review under G.S. 58-50-80 or
c. S. 5B-5 O-82 shall not be made unti! the c!ve-!eq rson has
exhausted the insurer's internal- grieYqnce process under G. S. 5B-

insurer'S internal grievance process for purposes of this
section, if the covered Person:

( 1 ) Has filed a second l-evel qrievance involvin
noncertification appeal- decision under G.S. 5B-50-
61 and 58'-50-62.

(2\ Except to the extent the covered person re ested
or aqreed to a delay, has not Ee-gg written

within

50-61 and G.S. 58-50-62.

RM-02 0
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45 davs since the date the covered rson filed the
qrievance with the insurer.

(c) Notwithstandinq subsection (b) of this section, a covered
person mav not make a request for an external review of a

noncertif j-cation invol-vinq a retrospec!iYe review determina
made under G.S. 58-50-61 until the cl1lered peison has exha
the insurer's internal qrj-evance process-

(d) At the same time a covered person files a reguest for an
expedited review of an appeal- involvinq a noncertification as set
forth in G.S. 58-50-61(1), the covered person mav fil-e a

for an expedited externaf review of the noncertification under
G.S. 58 5!-!a if the covered person has a medic
the timeframe for l-etion of an expedited review of the appeal
involvinq a noncertification set forth in G.S. 58-50-61('i) would
seriously ieopardize the life or hea]th of the covered person or
would ieopardize the covered person's abilitv to reqain maximum

function. An insurer may waive its
review of an appeal and allow the covered person to Droceed with
an e{gedited externaf review of the noncertification.

(el Upon receipt of a request for an expedited external review
under srrbsection (d) of this section, the orqanization conductina
the external review in accordance with the provisions of G.S

50-82 shall immediatefv determine whether the covered Derson
shall- be required to compfete the expedited review process set
forth in G. S. 58-50-61 before it conducts the e

external review, unless the insurer has waived its riq
conduct an expedited review of the appeal decision.

(f) Upon a determination made under subiection (e) of this
section that the covered. person must first compl-ete the expedited
appeal process under G. S. 58-50*61 ('i ) , the orqanization
immediatefy shall- notify the cover
this determination and that it wi]l not proceed
expedited external- review under G.S. !,q-50-82 until cqq.le.tion-q!
the expedited appeal process and the covered person's ari€vance
at the completion of the expedited appeal process remains
unresol-ved.

(q'| A reguest for an external review of a noncertificdtion mav

be made before the covered person has exhausted the insurer's
internal srievance procedures under G.S. 5B-50-61 ary! G.S. 58-50-
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exhaustion62 whenever the Insurer
reguirement.

aclrees to waive the

If the requirement to exhaust the insurer's internaf
rievance procedures is wCiYe!--ll4der subsection of this

section, the covered person mav file a request in writinq for a

standard external review as set fp;qln-jn c.s. s8-s0-80.
"S 58-50-80. Standard exter-ne!-re'\/iew.

(b) Upon receipt of a .reguest for an external review under
subsectj-on (a) of this section, the Commissioner immediatelv

"nifi notifv and send a copy of the reguest to the insurer that
made the decision wlich is the subiect of the request' The

insurer sha11 immediatel submit to the Commissioner the

;t within 60 davs after the d4te of receipt of a notice of a

noncertification appeal decisiorr or a second Ievef qrievance
review decision under G.s. 58-50-77, a covered person fil-e a

reouest for an external review with the com4qissioner.

information required for the preliminary review under subsection
(c) of this section.

Within five business days after the date of recei tofa
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request for an externaf review, the Commissioner shall- c Iete a

reliminary review of the request to determine wpreliminarv review of the reguest to determrne wnetner:
( 1 ) The individual is or was a covered rson in the

hea]th benefit pran at the ti@
service was requeqted or, in the case o

retrospective review, was a covered person in the
heal-th benef it plan at the time the hea
service was provided.

(2\ The health care service that is the subiect of the
noncertification appeal decision or the second
l-eveI grievance review decasion upholdinq a

noncertif ication reasonab
service under the covered rson' s heal-th benef it

G_r

n'l anvrurr.

The covered rson has exhausted the insurer's
internal qrievance process under G.S'58-50-62G
unless the covered person is not reguj-red to
exhaust the insurer's internal qrievance procesg
under G.S. 5B-50-79.

( 4 ) The covered person has provided all the information
and for
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(2\

(3)

(4)

GENERAL ASSEII{BLY OF NORTH CAROLINA SESSION 1999

necessarv to process an external review/ including
the authorization form provided under G.S- 58-50-
77 (e\ .

(d) Upon compfetion of the preliminarv r:eview under subsection
(c) of this section, the Commissioner immediatelv sha1l notifv
the covered person in writinq whether the request is complete and
whether the request has been accepted for external review.

If the request is accepted f or exter4ef - r-e\riew the
Commissioner shall-:

(1) Incfude in the notice provided under subsection (d)
of this section a statement that the covered person
mav submit to the corunissioner in writinq within
seven davs after the date of the notice additional
information and supporting documentation that the
orqanization shal-l- consider when conductinq the
external review.
Immediatel-v notif v the insurer in writinq of the
acceptance of the request for external review.
Provide the covered person and the covered person's
provider with a list of ' orqanizations approved
under G.S. 5B-50-85.
Inform the covered person that the covered person
has the riqht to select the orqanization of his or
her choice and notifv the conunissioner within five
davs after receipt of the notice, and that if the
covered person does not select an orqanization and
inform the commissioner of the selection within
five davs after receipt of the notice, the
Commissioner will assiqn an orqanization to conduct
the external revlew.

(f) If the reguest is not complete, the Commissioner shall
request from the covered person the information or materials
needed to make the request compfete- The covered rson shal1
furnish the Commissioner with the
materials within 90 davs after the date of the insurer's decision
for which external review is requested. If the request is not
accepted for external review, the Commissioner sha1l inform the
covered person and the insurer in writinq of the reasons for its
nonacceptance.
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(q) If the insured does not select
her choice and notifv the Commissioner of the selection within
five days after recei of the Commissioner's notice under
subsection of this secti-on the Commissioner shal1
svstematicaffv assiqn an appropriate independent review
orqanization that has been approved under G.S. 5B-50-85 to
conduct the external review. In reachinq a decision, the assiqned
orqanization is not bound bv anv decisions or conclusions reached
durinq the insurer's uti-l-ization review process or the insurer's
internal srievance process under G.S. 58-50-61 and 58-50-62-

(h) Within seven davs after the date of receipt of tlre notice
rovided under subsection (e) of this section, the iqElEgr

assiqned organization the documents and an information
considered in makinq the noncertification appeal decision or the
second leveI qrievance review decision. Except as provided in
subsection ( i ) of this section, failure by the insurer or its
desiqnee util-ization review orqanization to provtde the documents
and informat.ion within the time specified in this subsection
sha1l not delav the conduct of the external review.

( i ) If the insurer or itq utilization review orqanization
fails to orovi-de the documents and information within the time
specified in subsection ( h) of this section, the assiqned
orqanization mav terminate the external review and make a
decision to reverse the noncertification appeal decision or the
second level qrievance review decision. Immediatelv upon makinq
the decision under this subsection. the orqanization shall notify
the covered person, the insurer, and the Commissioner.

(i) The assiqned organi-zation shall review al-l- of the
inforrnation and documents received under subsections (h) and (i)
of this section and anv other information submitted in writinq by
the covered person under subsection (e) of this section that has
been forwarded to the orqanization by the Commissioner. Upon
receipt of anv information submitted bv the covered person under
subsection (e) of this section, at the same time the Commissioner
forwardstheinformationtotheorganization'th@
shall forward the information to the insurer.

(k) Upon receipt of the information required to be forwarded
under subsection ( -i I of this section, the insurer mav reconsider
its noncerti!ication appeal decision or second level qrievance

desiqnee utilization review orqanization shafl provide to the

RM-02 0 Page 9
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review deciqion that is the subiect of the external review.
Reconsideration the insurer of its noncertification appeal
decision or second leveI grievance q

subsection shall not del-av or terminate the external review. The
externalreviewsha11beterminate{ifJheinsure@
comoletion of its reconsideration to reverse its
noncertification appeal decision or second level qrievance review
decision and provide coveraqe or pavment for the reguested health
care ser\/fce that is the subiect of the noncertification appeal
decision or second level qrievance review decisj-on.

( I ) Irnmediately upon makinq the decision tq reverse its
noncertification appeal decision or second l-evef qrievance review
decision under subsection (k) of this section, the insurer shall
notify the covered person, the orqanization, and the Commissioner
in writinq of its decisi-on. the orqanization shall terminate the
external review upon receipt of the notice from the insurer sent
under this subsection.

(m) In addition to the documents and information provided
under subsections (h) and (i) of this section, the assiqned
orqanization, to the extent the documents or information a

available and the orqanization considers them appropriater shalf
consider the followinq in reachinq a decision:

(1)
(2\

(3)

The covered person's medical records-
The attending health care Provider's
recommendaLion.
Consultinq reports from appropriate health .care
providers and other documents submitted bv the
insurer, covered person, or the covered person's
treatinq provider.
The terms of coveraqe under the covered person's
health benefit plan with the insurer to ensure that
the orqanization's decision shall- not be contrary
to the terms of coveraqe under the covered person's
health benefit plan with the insurer-
The most appropriate practice quidefines, which mav

include qenerally accepted practice quidelines,
evidence-based practice quidelines, or anv other
practice quidelines developed bv the federal
qovernment, national- or professional medical
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(5)
Lq-L
(7 1

(B)
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societies, boards and assoc j-ati-ons. Local practice
quidelines may be used when appropriate-

(6 ) Anv applicab]e clinical- review criterj-a developed
and used by the insurer or its desiqnee utilj-zation
review orqanization.

(7\ Medical necessity, as defined in G.S. 5B'3-200(b).
(n) Within 45 davs after the daFe of receipt bv the

Commissi-oner of the request for external review, the assiqned
orqanization shall provide written notice of it.s decision to
uphqld or reverse the noncertification appeal decision or second
leve1 qrievance review decision to the covered person, the
insurer, and the Commissioner.

(o) The orqanization shall include in the notice sent under
subsection (n) of this section:

( 1 ) A qeneral description of the reason f,or the request
for external review.

(2\ The date the orqanization received the assiqnment
from the Commissioner to conduct the external
review.

( 3 ) The date the orqanization received information and
documents submitted by the covered person and bv
t.he insurer.
The date the external review was conducted.
The date of its decision.
The principal reason or reasons for its decision.
The clinical rationale for its decision.
References to the evidence or documentation
includinq the practice quidelines, considered in
reachinq its decision.

( 9 ) The professional gualifications and licensure of
the cl-inical peer reviewers.

( 10 ) Notice to the covered person that he or she is not
l-iable for the cost of the external review.

(p) Upon receipt of a notice of a decision under subsection
(n) of this section reversinq the noncertification appeal
decj-sion or second level qrievance review decision, the insurer
immediatelv shall approve the coveraqe that was the subiect of
the noncertification appeal- decision or second l-evel- qrievance
review decision.
"S 58-50-82. Expedited external review.

RM-02 0 Page 11
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(a) Except as provided in subsection (q) of this section, a

covered rson may make a reguest for an expedited external
review with the Commissioner at the time the covered person
receives:

(1) An appeal d.ecision upholdinq a noncertification if:
a. The noncertification appeal- decision involves

a medical condition of the covered person for
which the timeframe for completion of an
expedited second level qrievance review of a
noncerti-fication set forth in G-S. 5B-50-62(1)
would seriousl-v ieopardize the life or health
of the covered person or would ieopardize the
covered person's abilitv to reqain maximum
function; and

b. The covered person has filed a request for an
expedited appeal of a noncertification as set
forth in G.S. 58-50-61(f); or

't ) \ A second level grievance review decision upholdinq
:t ation un{er G.S- 5B-50-62(h) or (i):

where the timef rame f or compl-etion of a
standard extefnal review under G.S. 58-50-80
woul-d seriouslv ieopardize the life or health
of the covered rson or would 'ieopardize thq
covered personls ability to reqain maximunl
function; or

b. If .the second level qrievance concerns a

noncertification of an adnission, availabilitv
of care, continued stav, or health care
service for which the covered person received
emergencv services, buL has not been
discharqed from a facilitv.

(b) At the time the Commissioner receives a reguest for an_

expedited external review, the Commissioner immediately shall:
( 1 ) Notifv and provide a copv of the request to the

insurer that made the noncertification appeal
decision or second level qrievance review decision
which is the subiect of the request.

( 2\ For a reouest that the Commissioner has determinedg
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G.S. 58-50-80(c), assign an orqanization that has
been approved under G.Sr E-50-87- The olg-anizatign
shal1 immediately determine whether the reguest
should be revi-ewed on an expedited basis because
the timeframe for completion of a standard external
review under G. S. 58-50-80 would seriouslv
ieopardize the life or heafth of the covgred per.leg
or woul-d jeopardize the covered person's abilitv to
reqain maximum function. The orqanization shall
then inform the covered person, insurer, and
Commissioner of its determination and conduct a
review and make a decision on the revi-ew within the
appropriate timeframe.

In reachinq a decision, the assigned organization is not
bound by any decisions or conclusions reached du
insurer' s util-ization re
Drocess under G.S. 5B-50-61 and 5B-50-62.

(d) At the time the insurer receives the notice under
subsection (b) of this section, the insurer or its desianee
utilization review orqanization shall- immediatelv provide or
transmit all necessarv documents and information consldered in
makinq the f inal noncertif i-catio4 __ rlecision to the assiqned
orqanization electronicall-v or bv tel-ephone or facsimile or anv
other available expeditious method.

e In addition to the documents and anformation provi
transmitted under subsection (d) of this section'
orqanizaLion, to the extent the information or documents are
available and the orqanization considers them appropriate, shalf
consider the following in reaching a decision:

(1)
L?)

The covered person's pertinent medical records..
The attendinq heatth care PqevlqelS
recommendation.

(3 ) Consultinq reports f rom appropri-ate heal-Lh care
providers and other documents submitted bv the
insurer, covered person, or the covered person's
treatinq provider.

(4) The terms of coveraqe under the covered person's
health benefit plan with the insurer to ensure that
the orqanization's decision shall not be contrarv
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to the terms of coveraqe under the covered person's
health benefit plan with the insurer.

( 5 ) The most appropriate practice quidelines 
' which mav

include qeneral-fv accepted practice quidelines,
evidence-based practice quidelj.nes, or anv other
racti-ce uideli-nes developed b the federal

qovernment, nationa] or professional medical
societies, boards and associations. Local practice
guidelines may be used when appropriate-

( 6 ) Any applicable cli,nical review criteria developd
and used bv the insurer or its desi-qnee utilization
review orqanization in makinq noncertification
decisions.

(71 Medical necessityr dS defined in G.S. 5B-3-200(b):
(f) As expeditiouslv as the covered person's medical condition

or circumstances require, but not more than four davs after the
date of receipt of the reguest for an expedited external revj.ewr
the assiqned orqanization shall make a decision to uphold or
reverse the noncertification appeal decision or second IeveI
rievance review decision and notify Lhe---g-ev-9r-ed rson, the

insurer, and the Commissioner of the decision.
(q) If the notice provided under subsection (f) of this

section was not in writinq, within two davs after the date of
providlnq that. notice, the assiqned orqanization shalf provide
written confirmation of the decision to the covered personr the
insurer, and the Commissioner; and include the information set
forth in G.S. 58-50-80(o). U receipt of the notice a decision
under subsection of this section reversi the
noncertification appe-al decision or second levef qrievance review
decision, the insurer immediatel-v sha1l approve the coveraqe that
was the subiect of the noncertification.

(h) An expedited external review mav not be provided for
retrospective noncertif i-cations .

"S 58:50-84. Bindinq nature of external review decision.
a) An external review decision is 4ndinq on the insur

(b) An external review decision is bindinq on the covered
person except to the extent the covered person has other remedies
available under applicable federal or state l-aw.-

(c) A covered person may not file a subseguent r€quest for
externaf review involvinq the same noncertification appeal
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decision or second level qrievance review decision for which the
covered person has alreadv received an external review decision
under this Part.
"S 5B-50-85. Approval of independent review orqanizations.

(a) The Commissioner shall approve independent review
organizations eliqible to be assiqned to conduct externaf reviews
under this Part to ensure that an orqanization satisfies the
minimum qualifications established under G.S. 5B-50-87. The
Commissioner shal1 develop an application form for initiafly
approvinq and for re-approvinq orqanizations to conduct external
reviews.

Anv orqanization wishinq to be approved to conduct
externa.I reviews under this Part shall submit the application
form and include with the form alI documentation and information
necessary for the Commissioner to determine if the organization
satisfies the minirnum gua]if ications established under G.S- 58-
50-87.

(c) The Commissioner mav, in his discretion, determine that
accreditation bv a national-Iv recoqnized private accreditinq
entity with establj-shed and maintained standaids foq rndependen!
review orqanizations that meet the mj-nimum quafifications
established under G.S. 5B-50-87 will cause an independent review
organization to be deemed tq hqvg -rng!r- in whole or in part, the

'l

requirements of this section and G.S. 58-50-87. A decision by
t.he Commissioner to recoqnize an accreditation program for the
purpose of qrantinq deemed status mav be made onlv after
reviewinq the accreditation standards and proqram information
submitted by the accreditinq body. An independent revi-ew
orqanization seeking deemed status due to its accreditation shal-1
submit oriqinal documentation issued bv the accreditinq body to
demonstrate its accreditati-on.

(d) The Commissioner may charqe an application fee that
independent review orqanizations shall submit to the Commissioner
with an application for approval- and re-approval.

(e) An approval- is effective for two years, unless the
Commissioner determines before expiration of the approvaf that
the independent review orqanization is not satisfying the minimum
qualifications established under G.S. 58-50-87.

( f ) Whenever the Commissioner determines that an independent
revj-ew orqanizat.ion no Lonqer satisfj-es the mj-nimum reguirements
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established under G.S. 5B-50-Bi' the Connissione
the approval of the independent review orqanization and remove

the independent review organization from the list of independent
review orqanizations approved to conduct external reviews under
this part that is maintained by qhe Connissioner und
(q) of this section.

The Commissioner shall maintain and periodic ate a

Iist of approved independent review orqanizations..
ns 58-50-87. Minimum qualifications for inde ndent review
orqanizations.

af As a condition of appEoval under G.S. 5

exteinat reviewsr dD ln6spendent review orqanization shall have
and maintain written Iicies and procedures that qovern af1
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G.S. 5B-50-82 that j-nclude, at a minimum:

ensures:
a. That external reviews are conducted within the

specified time frames and required notices are
provided in a timel-v manner.

b. The selection of qqqlff-1gg---and rtial
clinicaf er reviewers to conduct external-
reviews on behal-f of the independent review
orsanization and suitabl-e matchin of
reviewers to specific cases.
The conf identiality of medical and treat'ment
record.s and clinical review criteria.
That anv person emploved bv or under contract
with the independent review orqanization
adheres to the requirements of this P

to receive

I_lt 4

d.

aspects of both the standard exlernal review process and the
expedited external review process set forth in G.s. 58-50-80 and

assurance mechanism

(2\ A toll-free telePhone service
information on a 24-hour-da seven-dav-a-week
basis related to externaf reviewq tnat is capaUfe
of acceptinq, recordinq, or providinq appropriate
instruction to incominq telephone calferS durinq
other than normal business hours.
Aqree to maintain and provide toj@
the i-nformation set out in G-S- S9:l!:-9-Q.
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{ 4 ) A .proqram for credentialinq c]inical peer
rev]-ewers.

( 5 ) Aqree to contractual- terms or written reguirements
established bv the Commissioner reqardinq the
procedures for handl-inq a review.

(b) A11 clinical peer reviewers assiqned bv an independent
review orqanization to conduct external reviews shall be medical
doctors or other appropriate health care providers who meet the
f ol-lowinq minimum qualif ications:

( 1 ) Be an expert in the treatment of the covered
person's iniurv, il-l-ness, or medical condition that
is the subiect of the external reviewi

(2\ Be knowledqeable about the recomrnended health care
service or treatment throuqh recent or current
actual cl-inical- experience treatinq patients with
the same or similar iniury, il-Iness, or medical
condition of the covered person;

(3) If the covered person's treatinq provider is a
medical- doctor, hold a non-restricted license from
the North Carolina Medical- Board and ifa
specj-afist medical doctor, a current certification
by a recoqnized American medical- specialtv board in
the area or areas appropriate to the subiect of the
external- review;

(4) rf the covered person's treatinq provider is not a
medical doctor hol-d a non-restricted North
Carolina l-icense, reqistration, or certification in
the same aI]ied health occupation as the covered
person's treatinq provider;and

( 5 ) Have no historv of disciplinary actions or
sanctions, includinq loss of staff privileqes or
participation restrictions, that have been taken or
are pendinq bv any hospital-, qovernmental aqencv or
unit, or requlatory bodv that raise a substantial-
guestion as to the clinical peer reviewer's
physical, mental, o{ professional- competence or
moral character.

(c) In addition to the reguirements set forth in subsection
(a) of this sectj-on, an independent revi-ew orqanization mav not
own or control, be a subsidiary of or j-n any way be owned or

Rl,I- 0 2 0 Page I7
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controffed br or exercise control with a heafth benefit plan, a

nationaf, state or focal trade association of health benefit
l-ans, ot a national' state or local trade association

care providers.
In addition to the requirements set forth in subs

50-85 to conduct an external- review of a specified case, neither
the independent review orqanization qelected to conduc
external review nor any clinical r reviewer assigned by the
independent orqanization to conduct the external review mav have
a material prof essional-, f amilial, or f i-nancial conf l-ict of
interest with anv of the followinq:

( 1 ) The insurer that is the subiect of the external
review.

(2J The covered person whose treatment is the subiect
of the externaf review or the covered person'S
authorized representative -

( 3 ) Anv officer, director, or manaqement emplovee of
the insurer that is the subiect of the externaf
review.

(4 ) The heal-th care provider, the heal-th care
provider-'s medical qroup or independent practice
association recommending the health care service or
treatment that is the sub'i ect of the external
review.

( 5 ) fhe facilitv at which the recommended health care
service or treatment woul-d be provided.

L61 The devefoper or manufacturer of the principal-
druq. device, procedure, or other therapv being
recommended for the covered person whose treatment
is the subiect of the external review.

(e) In determininq whether an independent review orQanization
or a cfinical peer reviewer of the independent review
orqanization has a material professional, familiaf, or financial
confl-ict of interest for purposes of subsection (d) of this
section the Commis s ioner shaLl take into cons agera!&n
situations where the independent review orqanization to be

assiqned to conduct an external revj-ew of a specifi€d cdse or a

clinical- er reviewer to be assigned the independent review

b), and (c) of this section, to be approved under G.S. 58-

orqanization to conduct an external rev+ew of a Specified c
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mav have an apparent professional, familia1, or financiaf
relationship or connection wi-th a person described in subsection
(d) of this section, but that the characLeristj-cs of that
relatj-onship or connection are such that thev are not a rnaterial
professional, fami1ial, or financial conflict of j-nterest that
results in the disapproval of the independent review orqanization
or the clinical peer reviewer from conductinq the external
review.
"S 58-50-89. Hold harmfess for independent review orqanizations.

No independent review orqanization or cl-inical- peer reviewer
workinq on behaff of an orqanization shall be liable in damaqes
to anv person for anv opinions rendered durinq or upon completion
of an external review conducted under this Part, unless the
opinion was rendered in bad faith or involved qross neqliqence.
"S 58-50-90. External review reportinq reguirements.

(a) An orqanization assiqned under G.S. 58-50-80 or G.S. 58-
5O-82 to conduct an external- review shalf maintain written
records in the aqqreqate and bv insurer on all requests for
external review for which it conducted an external review durinq
a calendar vear and submit a report to the Commissioner, as
reguired under subsection (b) of this section.

Each orqanizati-on required to maintaln written records on
al-l- requests f or external review unqer subsection ( a ) of this
section for which it was assiqned to conduct an external review
shall submit to the Commissioner, at least annually, a report in
the format specified bv the Commissioner.

( c ) the report shall- include in the aqqreqate and for each
insurer:

( f ) The total number of reguests for external review;
(21 The number of requests for external review resolved

and of those resolved the number resolved
upholdinq the noncertification appeal decision or
second Ievel qrievance review decision and the
number resolved reversinq the noncerti-fication
appeal- decision or second IeveI qrievance review
decis ion.

(3) The averaqe l-enqth of time for resolution;
( 4 ) A summarv of the tvpes of coveraqes or cases for

which an external review was souqht, as provided in
the form

RM-02 0 Page 19
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(s) The number of external reviews under G' S' 58-50--
B0(k) and (1) that were
a
noncertif i_cation appeal decision or second l-eve1
rievance review decision af!er--lhg---recei of

additionaf information from the covered person.
( 6 ) Anv other information the Comnissioner mav request

or require.
The organization shal-l retain the written records reguired

under this section lpr at feast tnree ve
in theEach insurer shall maintain written records

aqsregate and for each t of heal-th benefit Plan olEe-leq the
irr51rtut on a1l- requests for external review of which the insurer
r...i""" notice from the commissioner under this Part. The

insurer shall retain the written reqerds ired under this
section for at least three vears -

The insurer against whrch a request for standard external-
review or an expedited exte@ fi-l-ed shal1 reimburse
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the Department for the tees charqed b the orqanization in
conductinq the external review.
" S 58-50-93. Disclosure requareretrs -

a Each insurer shal,l incl-ude a descri tion of the external-
review procedures in or attached to the Iic certificate
membership booklet, outline of coveraqe or other evidence of
coveraqe it provides to covered persons.

( b ) The description ryquired under subse this
s"lliot shall include a statement tbqljnforms the covered erson
of the riqht of the cq{ereq rson to file a request for an

e"tetr,af review of a n6nsgrtification appeal decision or a second

Ievel qrievanCe review decision uphol-dinq a noncertification with
The statement shal-l include the l-el-ethe Commissioner. The statement shal-l- include tns - teag.Eene

I" addition to subsection (b) of this section the
number and address of the Commissione!.

statement shall- inform the covered rson that, when filin a

request for an external- review, the covered rson wi]-1 be

reouired to authorize the release of anv medica.l- records of the
covered rson that mav be required to be revie*ed for the
pttrpose of reachinq a decision on the external review'
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"s 58-50-94. selection revlew
orqanizations.

(a) The Commissioner shall firepare and publish requests for
proposaLs from independent review orqanizations that want to bQ

approved under G.S. 5B-50-85. Alf proposals shall.be sealed. The

Commissioner shafl open alI proposals in public.
(b) After the public opening, the Commissioner shall review

the proposals, examininq the costs and qualitv of the s€rvic€s
offered bv the independent review orqanj-zations, the reDutation
ind capabilities of the independent review orqanizations

G.S. 5B-50-87. The Commissioner sball determine which proposal
or proposals woul-d satisfy the pgovisions of this Part. The

Comrnissioner sha1l make his determination i-n consultation with an

evaluation committee whose membership includes representatives of
insurers subiect to Part 4 of Arti-cle 50, health care provid
and inrgrgle_. In selectinq the revlew orqanizations, in additiol
to considerinq cost, guality, and adherence to the uirements
of the reguest for proposals the Commissioner shal-f consider the
desirabititv and feasibilitv of contractinq with multiple review
orqanizations in order to allow insureds a choice of revlew
orqanizations, and Shall ensure that at least one review
orqanization is ava j-Iable to and cap
invoJvinq hiqhly specialized services and treatments of an

nature. The Commissioner mav reiect anv or all proposals'
(c) An independent review orqanization may seek to modify or

withdraw a proposal onlv after the publj-c openinq and onlv on the
basis that the proposal contains an unintentional clerical error
aS opposed to an error in judqnent. An independent
oraanization seekinq to modifv or withdraw a proposal shal-l-
submi-t to the Commissioner a written reguest, with facts and
J.ridence in support of its position, before the determination

the Commissioner under subsection (b) of this section
but not later than two days e{!ef--!hg lic openinq of the
proposafs. The Commissioner shall- promptlv revi€w th€ r€Questr
examine the nature of the error, and determine whether to permi-t
or denv the reguest.

submittinq the proposals, and the provisions in G.s. 58-50-85 and

d) The provisions of Article 3C of Cha er 143 of the Genera]
Statutes do not aPPIv to this Part.
"S 58-50-95. Report by Commissroner.

Rl4-020 Page 2I



GENERAL ASSEMBLY OF NORTH CAROLINA SESSION 1999

1l-

2

3

4

5

6

7

B

9

10
11
I2
13
I4
15
16
t7
1B

19
20
2L
22
23
24
2s
zo
27
2B
29
30
31
5Z

33
34
35
36
31
3B
39
40

The Commissioner shall- report -selniqnnuell to the Joint
f,eqislative Committee on Health Care Overs j-qht reqardinq the
nature and appropriateness of reviews conducted under this Part.
The report shoul-d incl-ude tfre nu
reviews, dollar amounts in questron, and anY oth
reieant to the evaluation of the effectiveness of this Part'is Part. "

section 6. G. S. 5B-50-61 (a) ( 13 ) reads as rewritten:
"(13) .Noncertification' means a determination by an insurer or

its designated utili-zatj-on review organization that an admission,
availability of care, continued stay, ot other health care
service has been reviewed and, based upon the information
provided, does not meet the insurer's requirements for medical
necessity, appropriateness. heal-th care setti-ng, level of care or
effectiveness, or does not meet the prudent fayperson standard
for coveraqe of emerqencv services in G.s.5B-3-190' and the
iequested service is therefore denied, reduced, or terminated. A

'noncertification, is not a decision rendered so]ely on the basis
that the health benefit plan does not provide benefits for the
health care service in question, if the excl-usion of the specific
service requested is clearly stated in the certificate of
coverage. A .noncertification' includes anv situation in which
an insurer or its designated agent makes an evaluation or review
of medical- inf ormation about a covers:d rson's condit.ion to
Gterrnine whether a requested treatment is experimental
i.t.treitiqational , at cosmetic and the extent to which coveraqe
under the health benefit plan is affected bv that decision' "

section 7. G.S. 58-50-61(a) ( 17lg. reads as rewritten:
,,g. Retrospective review.- Utilization review of medically

necessary services and supplies that is conducted after services
have been provided to a patient, but not the review of a claim
t.hat is l-irnited to an evaluation of reimbursement leve1s,
veracity of documentation, accuracy of coding, ot adjudicati-on
for payment. Retrospective review includes the review of claims
for emerqency services to determine
standard in G.S. 58-3-190 has been met-"

Section B. G.S.5B-50-61(i) reads as rewritten:
"(i) Requests for Informal Reconsideration.- An insurer may

establish procedures for informal reconsideration of
noncertifications and i-f established, such procedures shall- be in
writing. The reconsideration shall be conducted between the
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1 covered person's provider and a medical doctor licensed to
2 practice medi-cine in this State des j.gnated by the insurer.
3 insurer, after a wrj-tten notice of noncertification has been
{ issued in accordance with subsection (h) of this section. An
5 insurer shal-I not requJ-re a covered person to participate in an
6 informal reconsideration before the covered person may appeal a
7 noncertification under subsection (j) of this section. If' after
B informal reconsideration the insurer uphold.s the noncertification
9 decision, the insurer shalt issue a new notice in accordance with

10 subsection (h) of this section. If the insurer is unable to
11 render an informaf reconsideration decision in fewer than 10

12 business davs, it shall treat the reguest for informal
13 reconsideration as a reguest for an appeal, except that the
14 requirements of subsection (k) of thi-s section shalf applv on gI
15 before the 10th business dav after receipt of the request for an
16 informal reconsideration. "
17 Section 9. G.S. 5B-50-62(a) is amended by adding a new
1B subsection to read:
19 "(bl) Informal Consideration of Grievances. ff the insurer
20 provides procedures for informal consideratj-ons of qrievances,
2I the procedures shall be in writinq and the followinq requirenents
22 applv:
23 ( 1 ) If the qrievance concerns a clinical issue and the
24 informal consideration decision is not in'favor of
25 the covered person, the insurer shall treat the
26 request as a reguest for a first:levef qrievance
27 review, except that the reguirements of subdivision
28 ( e ) ( 1 ) of this section shall- applv on the 10th
29 business dav after receipt of the qrievance; or -
30 (2\ If the qrievance concerns a non-clinical issue and
31 the informal consideration decision is not in favor
32 of the covered person, the insurer shal-I issue a
33 written decision that includes the information set
34 forth in G.S.5B-50-62(c).
35 ( 3 ) ff the insurer is unable to render an informal
36 consideration decision within 10 business davs of
37 receipt of the qrievance, the insurer sha1l treat
38 the reguest as a reguest for a first-leve1
39 grievance review, except that the reguirements of
40 subdivision (e)(1) of this section shall- applv on
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1 the 10th busi-ness dav af ter receipt of the
2 qrievance. "
3 Section 10. c. S. 58-50-61 (k) ( 5 ) reads as rewritten:
4 " ( 5 ) A statement advisi-ng the covered person of the covered
5 person's ri-ght to request a second-l-evel grievance review and a
6 description of the procedure for submitting a second-level
7 grievance under W G.S. 58-50-62 if the insurer's
B decision on the appeal is to uphol-d its noncertification. "
9 Section 11. c.S. 5B-50-62(e)(2)e. reads as rewritten:

10 "e. A statement advising the covered person of his or her
11 right to request a second-l-eve1 grievance review and a
12 description of the procedure for submitting a second-l-evel
13 grievance under this seet=+en- section if the insurer's decision
14 on the first level qrievance review is not in favor of the
15 covered person. "
16 Section 12. c.S. 5B-50-62(h) (7) reads as rewritten:
I7 " ( 7 ) A statement that the dec j-si-on is the insurer's f inal
18 determination in the matter. In cases where the review concerned
19 a noncertification and the insurer's decision on the second-level-
20 review is to uphold its initial noncertification, a statement
2I advisinq the covered person of his or her riqht to reguest an
22 external review and a description of the procedure for submittinq
23 a request for external review to Lhe Comrnissioner of Insurance."
24 Section 13. The Commissioner of Insurance sha1l report
25 semiannually to the Joint Legislative Heal-th Care Oversight
26 Committee regarding the nature and appropriateness of reviews
27 conducted under this Part. The report shall incl-ude the number
28 of reviews, character of the reviews, dollar amounts in questi-on,
29 and any other information relevant to the evaluation of the
30 effectiveness of the external review procedures establishes
31 pursuant to this act.
32 Section 14. If any section or provision of this act is
33 decl-ared unconstitutional- or inval-id by the courts, it does not
34 affect the validity of the act as a whole or any part other than
35 the part so declared to be unconstitutional or invalid.
36 Section. 15. This act becomes effective July Lt 2OOL.
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Bill Summary
INDEPBNDENT EXTERNAL REVIEW

Committee: LRCAvIanaged Care
Date: Apr1127,2000
Version: FINAL DRAFT

Introduced by:
Summary by: Linda Attarian

Committee Counsel

SUMMARY: The proposed legislation would add s new Part to Article 50 Chapter 58 of the Generul
Statutes to establish un external, independent review process for consumers to obtain an external
review of disputes regarding complaints and issues relating to the consumer's health benefit plan. A
request for an external review would be made to the Commissioner of Insurance after exhausting all
internal appeals. External reviews would be conducted by independent review organizations that are
approved by the Commissioner of Insurance. The decision of the review organization mast be made
within 45 days or four days if necessary to avoi.d jeopardizing the health or ffi of the covered person.
The decision would be binding apon the insurer. The insurer would pay the cost of the review. The act
would become effective July 1, 2001, and would not be applicoble to self-funded employer health plans
regulated under ERISA.

CURRENT LAW: Internal Appeal and Grievance Procedures,

North Carolina law provides for two step internal appeal and grievance procedure that allows consumers
to appeal denials of preauthorizations of covered services or other matters in dispute between the
consumer and the health benefit plan. Consumers whose appeal of a preauthorization denial or whose
first-level grievance review has been decided in favor of the insurer have a right to file a wriuen grievance
with the insurer and to have a panel investigate and make a determination regarding the grievance.
Consumers also have a right to request the review, appeal and grievance through a person authorized to
act on their behalf or through their health care provider.

Appeals of Utilization Review Decisions: Under current law, when a consumer requests authorization of a
particular procedure or service or continued authorization of ongoing care, the insurer must make a
determination within two business days of the request. If the insurer denies authorization (referred to as a

noncertification), ttre consumer may informally appeal the denial. This informal appeal procedure allows
the consumer to explain why the procedure should have been authorized. This appeal requires that the
preauthorization denial be reviewed by at least one medical doctor, licensed in NC, who was not involved
in the denial. The insurer must issue a written decision to the consumer and the health care provider
within 30 days of the request for review. The insurer must provide an expedited review and issue a

decision within four days when it is necessary to avoid jeopardizingthe health of the patient.

First-Level Grievance Appeal: If the dispute concerns amalter of dissatisfaction other than arequest for
covered services, the consumer has a right to an informal review of the grievance. The current law
requires that the insurer select someone with appropriate expertise, who was not involved in the matter, to
evaluate the grievance. A written decision must be issued within 30 days of the request.

Second-Level Grievance Appeal: If the consumer is dissatisfied with the outcome of the informal, first
level grievance appeal, or of the infonnal appeal of the denial of preauthoization, the consumer has a

right to file a formal, second-level grievance appeal with the insurer. At this stage, the matter giving rise

to the appeal must be evaluated by persons who were not previously involved in the matter, who are not
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employed by the insurer and who do not have a financial interest in the outcome of the appeal. However,
these persons are appointed to serve on the panel by the insurer.

When the grievance concerns a utilization review matter or clinical issue, all members of the review panel
must be health care professionals with appropriate expertise; including at least one clinical peer. One

member of the panel may be an employee of the insurer if the panel is made up of three or more persons

and the insurer included a clinical peer in the review of an appeal or first level grievance. The review
must be held within 45 days of receipt of request and a written decision must be provided to the consumer
seven days after the review meeting. An expedited review (within four days) must be provided if it is
necessary to avoid jeopardizing the life or health of the patient.

BILL ANALYSIS:

Sections 1 through 4 of the bill divide Article 50 of Chapter 58 of the General Statutes, concerning
general regulation of insurance, into five Parts and make conforming changes to existing language in the
Article. Section 5 adds a new Part 4 to Article 50 of Chapter 58 to ueate a mechanism for independent,
external review of an appeal decision upholding an initial noncertification decision or a second level
grievance review decision that upheld an initial noncertification decision. The Part will apply to all
persons who provide or perform utilization review.

Sections 6 amends the definition of "noncertification" under G.S. 58-3-190 to include (1) determinations
and claims concerning whether a health care service provided in an emergency setting meets the prudent
layperson standard for coverage; and (2) any review concerning whether a requested treatment is
experimental, investigational, or cosmetic and the extent to which coverage under the health benefit plan
is affected by that decision.

Section 7 amends the definition of "retrospective revie#'under G.S. 58-50-61(a)(17)g to specifically
include reviews of claims concerning whether a health care service provided in an emergency setting
meets the prudent layperson standard for coverage.

Section 8 amends G.S. 58-60-61(i), (Appeals of Noncertifications) to require informal reconsiderations of
noncertifications to be conducted only after a writtbn notice of the noncertification, meeting the
requirements of G.S. 58-60-61 (h), has been issued. G.S. 58-60-61 (h) requires the notice to include the
reasons for the noncertification, instructions on how to appeal the noncertifications, and instructions on
how to request a written statement of the review criteria the insurer used in to make the noncertification.
If the insurer is unable to reach an informal reconsideration decision in fewer than 10 business days, the
informal reconsideration is to be treated as a formal appeal.

Section 9 adds a new subsection to G.S. 58-50-62 (Insurer grievance procedures), to provide similar
requirements for procedures related to informal considerations of grievances as those outlined in Section
8.

Sections 10-12 makes clariffing and conforming amendments to current law.

Section 13 requires the Commissioner of Insurance to make biarurual reports to the Joint Legislative
Health Care Oversight Committee concerning the number and appropriateness of extemal appeals

requested and conducted.

Section 14 is a severability clause.

Section 1 5 makes the bill effective July 1, 2001.

See attached chart for the key elements of Section 5, Independent External Review.



North Carolina Law Addressing External Grievance Review Procedures

I Predominant State
Regulator Involved in the
Extemal Review

Department of Insurance (DOI).

2 Entities Whose Decisions
are Eligible for External
Review

Health Insurer.

a
J Who May Request

Extemal Review
Covered Person.

4 Decisions that arc Eligible
for Extemal Review

1) A noncertification appeal decision and2) a second level grievance review decision.

5 Dollar I hreshold tor
Extemal Review

None.

6 Cost Sharing Requirements None.

7 Exhausting Internal
Grievance Procedures

With some exceptions, a request for an extemal review shall not be made until the covered person
has exhausted the insurer's internal grievance process. Ifthe covered personhas filed a grievance
involving a noncertification appeal decision, but the insurer has not issued a written decision to
the covered person within 45 days after the date it was filed and the covered person has not
requested or agreed to a delay, the covered person is considered to have exhausted the insurer's
internal grievance process.

8 Expedited Review
A covered person may make a request for an expedited extemal review with the Commissioner
and if the Commissioner determines that the request meets the reviewability standards, an
Independent Review Organization (IRO) will be assigned to complete the review on an expedited
basis. If the IRO determines that the timeframe for a standard review would seriously jeopardize
the life or health of the covered person or would jeopardize the covered person's ability to regain
maximum function, the IRO must conduct the review and make the decision within four days.



9 General Description of
Process

The request for external review is filed with the Department of Insurance. DOt notifresEFhealth
carrier of the filing of the request and provides a copy. DOI conducts a preliminary review to
make sure the case is eligible. If the extemal review request is accepted, DOI notifies the insurer
and covered person. The covered person has five days to select an approved Independent Review
Organization (IRO). If the covered person hasn't selectgd an organizatron within five days, the
Commissioner makes an assignment. The covered person and the inswer submit documents and
information considered in making the intemal review decision. The IRO conducts external
review. IRO reverses or upholds determination, then notifies the covered person, Commissioner,
and insurer. Except for a request for an expedited external review, all requests for external
review must be made in writing.

10 Funding Theinsureragainstwhicharequestforastandardreviewoi
shall pay the cost of the IRO in conducting the external review.

I Qualifications of Revlewer The Commissioner approves IROs eligible to be assigned to conduct external reviews. The
Commissioner develops an application form for initially approving and for re-approving
organizations. Any IRO wishing to be approved submits the application form and includes with
the form all documentation and information necessary for the Commissioner to determine if the
orgarization satisfies the minimum qualifications established under G.S. 58-50-87.

To be approved under G.S. 58-50 -87, anIRO maintains written policies and procedures that
govern all aspects ofboth the standard external review process and the expedited external review
process that include, at a minimum:

1. A quality assurance mechanism in place that ensures:
a. That extemal reviews are conducted within the specified time frames

and required notices are provided in a timely manner.
b. The selection of qualified and impartial clinical peer reviewers to

conduct external reviews on behalf of the IRO and suitable matching of
reviewers to specific cases.

c. The confidentiality of medical and treatment records and clinical
review criteria. AND

d. That any person employed by or under contract with the IRO adheres to
the requirements of this Part.

2. A toll-free telephone service to receive information on a24-hour-day, seven-
day-a-week basis related to external reviews that is capable of accepiing,
recording, or providing appropriate instruction to incoming telephone callers
during other than normal business hours.



Qualifications for
reviewers, cont.

Agree to maintain and provide to the Commii
G.S. 58-s0-85.
Agree to contractual terms or written requirements established by the
Commissioner.
A program for credentialing clinical peer reviewers.

All clinical peer reviewers assigned by an IRO shall be physicians or other appropriate health care
providers who meet the following minimum qualifications:

1. Be an expert in the treatment of the covered person's injury, illness or medical
condition.
Be knowledgeable about the recommended health care service or treatment
through recent or eurrent actual clinical experience treating patients with the
same or similar injury, illness or medical condition of the covered person.
If the covered person's treating provider is a physician, a license from the North
Carolina Medical Board, and if a specialist medical doctor, a current certification
by a recognized American medical specialty board in the area(s) appropriate.
If the covered person's treating provider is not a medical doctor, hold an
unrestricted license, registration, or certification in the same allied health
occupation as the covered person's treating provider; and
Have no history of disciplinary actions or sanctions, including loss of staff
privileges or participation restrictions, that have been taken or are pending by a
hospital, governmenlal agency or unit, or regulatory body that raise a substantial
question as to the clinical peer reviewer's physical, mental, or professional
competence or moral character.

3.

4.

5.

3.

4.

5.

12 Conflicts of Interest Neither the IRO nor any clinical peer reviewer
professional, familial, or financial conflict of intereit with any of the fo-llowing:

l. The insurer.
2. The covered person or the covered person's authorized representative.
3. Any officer, director, or management employee of the insurer.
4. The healthcare provider, the health care provider's medical group or independent

practice association recommending the health care service or treatment.
5. The facility at which the recommended healthcare service or treatment would be

provided.
6. The developer or manufacturer of the principal drug, device, procedure, or other

ther@y being recommended for the covered person.



Conflicts of Interest. cont. The IRO may not own or contr
exercise control with a health benefit plan, anational, state or local trade association of health
benefit plans, or a national, state or local trade association of health care providers

I3 Standard of Review The IRO reviews all of the information an
received, the IRO considers:
o the covered person's medical records,
o the attending health care professional's recommendation,
o consulting reports from appropriate health care professionals and other documents submitted,o the terms of coverage under the covered person's health benefit plan,
o the most appropriate practice guidelines, including local practice guidelines, and any

applicable clinical review criteria developed and used by the insurer or its designee utilization
review organization.

. Medical necessity, as defined in G.S. 58-3-200(b).
Within 45 days after the date of receipt of the request for external review, the IRO provides
written notice of its decision to uphold or reverse the noncertification appeal decision or second
level grievance review decision to the covered person, the insurer, and ihe Commissioner.

14 Time Frames A covered person has 60 days after
decision or a second level grievance review decision to file a request with the Commissioner for
an external review. Within 5 business days after the date of receipt of a request for an external
review, the Commissioner has to complete a preliminary review of the request. If the request is
not complete, the Commissioner will notifu the covered person what information or matelials are
needed to review the request. The covered person has 90 days to furnish the materials. Once the
request is accepted for review, the covered person has five days to select an IRO. The insurer or
its designee utilization review organizaion has 7 days to forward documents and any information
to the IRO. Within 45 days, the IRO has to provide written notice of its decision to uphold or
reverse the decision to the covered person, the insurer, and the Commissioner. The decision of an
expedited review must be made within four days.

15 Binding Nature of Decision The decision is binding on the insurer. It is bindi
covered person has other remedies available under applicable federal or state law. A covered
person may not file a subsequent request for external review involving the same noncertification
appeal decision or second level grievance review decision for which the covered person has
already received an external review deoision.



I6 Attorney's Fees Does not address attorneys.

77 Confidentiality
Requirements

For purposes ofconducting an externa
which the covered person authorizes the insurer to disclose protected. health information,
including medical records, concerning the covered person that are pertinent to the external
review.

18 Liability of Reviewer No IRO or clinical peer reviewer world
person for any opinions rendered during or upon completion of an external review, unless the
opinion was rendered in bad faith or involved gross negligence.

t9 Data Reporting Each IRO is required to maintain for a
insurer on all requests for which it conducted an external review during a calendar year and
submit a report, at least annually, to the Commissioner.

Each insurer shall maintain for at least three years written records in the aggregate and for each
type of health benefit plan offered by the insurer on all requests for extemal review that are filed
with the insurer or that the insurer received notice of from the Commissioner.

20 Disclosure Requirements Each insurer must provide each covered person a desc
procedures, including a statement that informs the covered person of their right to file a request
for external review.
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Sponsors:

Referred to:

1 A BILL TO BE ENTITLED
2 AN ACT TO REQUIRE UTILIZATION REVIEW AND GRIEVANCE
3 PROCEDURES PURSUANT TO G.S. 58-50-62 TO INCLUDE ON THE
4 REVIEW OR GzuEVANCE PANEL PROVIDERS LICENSED, CERTIFIED
5 OR REGISTERED IN NORTH CAROLINA IN THE SAME MEDICAL OR
6 ALLIED OCCUPATION AS THE PROVIDERS WHO ARE PARTIES TO
7 THE REVIEW OR GRIEVANCE.
B The General Assembly of North Carolina enacts:
9 Section 1. G.S. 58-50-61(d) reads as rewritten:

10 "$ 58-50-61. Utilization review.
11 (d) Program Operations. -- In every utilization review program, an insurer
L2 or URO shall use documented clinical review criteria that are based on sound
13 clinical evidence and that are periodically evaluated to assure ongoing efficacy.
L4 An insurer may develop its own clinical review criteria or purchase or license
15 clinical review criteria. Criteria for determining when a patient needs to be
16 placed in a substance abuse treatment program shall be either (i) the diagnostic
17 criteria contained in the most recent revision of the American Society of
18 Addiction Medicine Patient Placement Criteria for the Treatment of Substance-
19 Related Disorders or (ii) criteria adopted by the insurer or its URO. The
20 Department, in consultation with the Department of Health and Human
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1 Services, ffiay require proof of compliance with this subsection by a plan or
2 URO.
3 Qualified health care professionals shall administer the utilization review
4 program and oversee review decisions under the direction of a medical doctor.
5 A medical doctor licensed to practice medicine in this State shall evaluate the
6 clinical appropriateness of noncertifications. Compensation to perions involved
7 in utilization review shall not contain any direct or indirect incentives for them
I to make any particular review decisions. Compensation to utilization reviewers
9 shall not be directly or indirectly based on the number or type of

10 noncertifications they render. In issuing a ut'lization review decision, an

11 insurer shall: obtain all information required to make the decision, including
12 pertinent clinical informatiori; employ a process to ensure that utilization
13 reviewers apply clinical review criteria consistently; ensure that at least one

14 provider holding a valid North Carolina license, registration or certific4tion in
15 the same medical or allied health occupation as the providers who are parties

16 to the review, or if the providef is a medical doctor, at least one clinical peer

17 of the party provider; and issue the decision in a timely manner pursuant to
1B this section. "
19 Section 2. G.S. 58-50-62 reads as rewritten:
20 '$ 58-50-62. Insurer grievance procedures.
2). (a) Purpose and Intent. The purpose of this section is to provide
22 standards for the establishment and maintenance of procedures by insurers to
23 assure that covered persons have the opportunity for appropriate resolutions of
24 their grievances.
25 (b) Availability of Grievance Process. -- Every insurer shall have a grievance

2 6 process whereby a covered person may voluntarily request a review of any

27 decision, policy, or action of the insurer that affects that covered person. The

28 grievance process may provide for an immediate informal consideration by the

Zg insurer of a grievance. If the insurer does not have a procedure for informal
3 0 consideration or if an informal consideration does not resolve the grievance,
31 the grievance process shall provide for first- and second-level reviews of
32 grievances; except that an appeal of a noncertification that has been reviewed
33 under G.S. 58-50-61 shall be reviewed as a second-level grievance under this

34 section.
35 (c) Grievance Procedures. -- Every insurer shall have written procedures for
36 receiving and resolving grievances from covered persons. A description of the

37 grievance procedures shall be set forth in or attached to the certificate of
3I coverage and member handbook provided to covered persons. The description
3 9 shall include a statement informing the covered person that the grievance

40 procedures are voluntary and shall also inform the covered person about the
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1 availability of the Commissioner's office for assistance, including the telephone

2 number and address of the office.
3 (d) Maintenance of Records. -- EverT insurer shall maintain records of each

4 grievance received and the insurer's review of each grievance, as well as

5 documentation sufficient to demonstrate compliance with this section' The

6 maintenance of these records, including electronic reproduction and storage,

7 shall be governed by rules adopted by the Commissioner that apply to insurers.
g The insurer shall retain these records for three years or until the Commissioner

9 has adopted a final repoft of a general examination that contains a review of

10 these records for that calendar year, whichever is later'
11 (e) First-Irvel Grievance Review. -- A grievance may be submitted by a
IZ covered person or his or her provider acting on the covered person's behalf.

13 (1) The insurer does not have to allow a coveredperson to attend

L4 the firstlevel grievance review. A covered person may submit

t 5 written material. Within three business days after receiving a

16 grievance, the insurer shall provide the covered person with

Lt the name, address, and telephone number of the coordinator

18 and information on how to submit written material.

19 (Z) An insurer shall issue a written decision to the covered person

20 and, if applicable, to the covered person's provider, within 30

2L days after receiving a grievance. The person of persons

22 reviewing the grievance shail not be the same person or

23 persons who initialiy hanclled the matter that is the subject of
24 ihe grievance and, if the issue is a clinical one, at least one of

25 whom shall be a w&aJ-furyrg^ provider holding a valid

26 Nor[h Carolina license, registration, or certification in the

21 same medical or ailied occupation as the providers who .are

2g O*ti.r to th. uri.uun.., ot if th" otouid"t it u_ *.di9u1
29 dc,ctor, at least one clinical peer of the party provider with

3 0 approprrate eipertise to evaluate the matter. The written

3 t decision issued in a first-level grievance review shall contain:

32 a. The professional qualifications and licensure of the

3 3 person or persons reviewing the grievance'

34 b. A statement of the reviewers' understanding of the

35 grievance.

36 c. The reviewers'decision in clear terms and the

37 contractual basis or medical rationale in sufficient detail

3 B fOr the COvered person to respond further to the

3 9 insurer's position.

00-DRM-001 Page 3
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d. A reference to the evidence or documentation used as

the basis for the decision.
e. A statement advising the covered person of his or her

right to request a second-level grievance review and a

description of the procedure for submitting a second-

level grievance under this section.

(0 Second-lrvel Grievance Review. -- An insurer shall establish a second-

level grievance review process for covered persons who are dissatisfied with the

first-level grievance review decision or a uttlization review appeal decision.

(1) An insurer shall, within 10 business days after receiving a

request for a second-level grievance review, make known to

the covered Person:
a. The name' address, and telephone number of a person

designated to coordinate the grievance review for the

insurer.
b. A statement of a covered person's rights, which include

the right to request and receive from an insurer all

information relevant to the case; attend the second-level

grievance review; present his or her case to the review
panel; submit supporting materials before and at the

review meeting; ask questions of any member of the

review panel; and be assisted or represented by a

person of his or her choice, which person may be

without limitation to: a provider, family member,

employer representative, or attorney. If the covered

person chooses to be represented by an attorney, the

insurer may also be represented by an attorney.

(2) An insurer shall convene a second-level grievance review

panel for each request. The panel shall comprise persons who

were not previously involved in any matter giving rise to the

second-level grievance, afe not employees of the insurer or

URO. and do not have a financial interest in the outcome of
the review. A person who was previously involved in the

marrer may appear before the panel to present information or
answer questions. A11 of the persons reviewing a second-level

grievance involving a noncertification or a clinical issue shall

be providers who have appropdate expertise, including at

least one ainieat-+eer- provider holding a valid North

Carolina license, registration, or certification in the same

medical or allied occupation as the providers who are parties
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1 to the grievance, or if the provider is a medical doctor, at

2 least one clinical peer of the parly provider. provi^oea"

:
a

5 grievanee-+evieu,' Panel gnde insurer may use

6 one of the insurer's employees on the second-level grievance

i review panel in the same matter if the second-level grievance

8 review panel comprises three or more persons.
g (g) Second-trvel Grievance Review Procedures. -- An insurer's procedures

10 for conducting a second-level grievance review shall include:

11 (1) The review panel shall schedule and hold a review meeting

12 within 45 days after receiving a request for a second-level

13 review.
14 (2) The covered person shall be notified in writing at least 15

15 days before the review meeting date.

16 (3) The covered person's right to a full review shall not be

I7 conditioned on the covered person's appearance at the review

18 meeting.
19 (h) Second-Irvel Grievance Review Decisions. -- An insurer shall issue a

20 written decision to the covered person and, if applicable, to the covered

21 person's provider, within seven business days after completing the review

22 meeting. The decision shall include:
23 (1) The professional quaLifications and licensure of the members

24 of the review Panel.
25 (2) A statement of the review panel's understanding of the nature

26 of the grievance and all pertinent facts.

27 (3) The review panel's recommendation to the insurer and the

28 rationale behind that recommendation.
29 (4) A description of or reference to the evidence or

30 documentation considered by the review panel in making the

31 recommendation.
32 (5) In the review of a noncertification or other clinical matter, a

3 3 written statement of the clinical rationale, including the

34 clinical review criter-ia, that was used by the review panel to

35 make the recommendation.
36 (6) The rationale for the insurer's decision if it differs from the

37 review panel's recommendation.
3 B (7) A statement that the decision is the insurer's final

39 determination in the matter.

00-DRM-001 Page 5
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1

2

3

4

5

6

I
8

9

10
11
I2
13
I4
15
16
t7
1B

(8) Notice of the availabitity of the Commissioner's office for
assistance, including the telephone number and address of the

Commissioner's office.
(i) Expedited Second-Level Procedures. -- An expedited second-level review

shall be made available where medically justified as provided in G.S. 58-50-

61(1), whether or not the initial review was expedited. The provisions of
subsections (f), (g), and (h) of this section apply to this subsection except for
the following timetable: When a covered person is eligible for an expedited

second-level review, the insurer shall conduct the review proceeding and

communicate its decision within four days after receiving all necessary

information. The review meeting may take place by way of a telephone

conference call or through the exchange of written information.

0) No insurer shall discriminate against any provider based on any action

taken by the provider under this section or G.S. 58-50-61 on behalf of a

covered person.
(k) Violation. -- A violation of this section subjects an insurer to G.S. 58-2-

70. (1997-5L9, s. 4.2.)
Section 3. This act is effective when it becomes law.
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Committee Counsel

SUMMARY: The bill would amend G..S. 58-50-61 and 58-50-62, managed care grievance and
appeals procedures, to require insurers to include on utilization review and grievance panels, providers
who are licensed, certifted or registered to practice in this State and who practices in the same medical
or allied occupation as the providers who are parties to the review or grievance.

CURRENT LAW
Definition of clinical peer: The term "clinical peer" means a health care professional who holds a license
in a state of the United States in the same or similar specialty and routinely provides the health care
services subject to the review.

Utilization review panels: North Carolina law provides that all insurers establish a utilization review
program to evaluate that health care services offered by the insurer are medically necessary and
appropriate. Only "qualified health care professionals" may administer the utilization review program,
and they must do so under the direction of a medical doctor. The law does not define "qualified health
professionals." Thus the law does not prohibit insurers from including clinical peers or providers with the
same license as the party to the review in the utilization review process, but it does not require their
participation.

Grievance procedures concerning utilization review: North Carolina law establishes a two-step process
for appeal and grievance when a health plan denies authorization for a particular type of health service
pursuant to its utilization review program. Only a medical doctor licensed in North Carolina may make
this denial. A denial of authorization may be appealed under G.S. 58-50-61, and the appeal panel must
include a medical doctor licensed in North Carolin4 but the law does not require the inclusion of a
clinical peer at this stage of the appeal. If the panel upholds the denial, the insured may proceed to a
second level appeal, which is conducted according to the provisions of G.S. 58-50-62. When the subject
of the second level grievance is a clinical matter, the panel must be made up of health care professionals
qualified to evaluate the matter, including at least one clinical peer. If an insurer uses a clinical peer on an
appeal of a noncertification under G.S. 58-50-61 or on a first-level grievance review panel, then it may
use one of its employees on the second-level grievance review panel in the same matter provided the
panel contains three or more persons.

BILL ANALYSIS: Section 1 amends G.S 58-50-61(d) to require that, in issuing a utilization review
decision, at least one provider holding a valid North Carolina license, registration, or certification in the
same medical or allied occupation as the provider who is a party to the review is included in the
utilization review decision making process. If one of the providers parry to the review is a medical
doctor, then the insurer must involve a clinical peer of that provider.

Section 2 amends G.S. 58-50-62 to require that an insurers' grievance panel includes in the first and
second-level grievance review panels at least one provider holding a valid North Carolina license,
registration, or certification in the same medical or allied occupation as the provider who are parties to the
review. If one of the providers parry to the grievance review is a medical doctor, then the insurer niust
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include a clinical peer of that provider on the panels. Also, since the amended section requires the
inclusion of a clinical peer on the appeal of a noncertification under G.S. 58-50-61 and on a fust-level
grievance review panel, the bill clarifies that an insurer may include one of the insurer's employees on the
second-level review panel if it has three or more persons.

The act becomes effective when it becomes law.




