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To the Members of the 1998 Regular Session of the 1997 General Assembly:

The North Carolina Courts Commission is pleased to present its recommendations to the 1998 Regular Session of
the General Assembly. The Courts Commission was created by the General Assembly to study the structure, organization,
jurisdiction, procedures, and personnel of the State's court system. The Commission is dedieated to improving the

efficiency of our courts while, at the same time, preserving an equitable and fair system of justice for the State's citizens.
Members on the Commission include judges of the Supreme Court and Court of Appeals, Superior and District Court
judges, district attorneys, clerks of court, magistrates, representatives of the State Bar and Bar Association, practicing
attorneys, and members of the Senate and House of Representatives. As recommended by the Commission in its 1997
Report, legislation authorizing the appointment of four non-attorney, public members was ratified during the 1997 Session.
With the addition of these public members, the Commission received valuable insight into to the public's perception of our
courts and our legal system.

Of particular concern to the Commission is the level of funding provided to the court system. Insufficient funding
during the past decade coupled with the creation of new crimes and other punitive and remedial measures has resulted in a

court system which is increasingly unable to meet the public's expectations. In this report, the Commission also strongly
recommends the appointment of appellate court judges to alleviate the pressures associated with statewide partisan elections.
Other recommendations in this report include such topics as the role of victim and witness assistants, representation in IV-D
child support cases, insurance points for certain speeding offenses, and judicial determination of a defendant's habitual
felon status. All of the recommendations in this report are designed to provide a court system which is better able to
respond to the State's needs.

The Courts Commission is pleased to submit this report to you.

Chairman, North Carolina Courts Commission





RECOMMENDATIONS OF TIIE COI.'RTS COMMISSION

RECOMMENDATION 1: The Commission recommends that the 1998 Regular Session of the General Assembly
enact "A BILL TO BE ENTITLED AN ACT TO AMEND TIIE CONSTITUTION OF NORTII CAROLINA TO
PROVIDE FOR GUBERNATORIAL NOMINATION OF JUSTICES OF TIM SIJPREME COTJRT AND JI,]DGES
oF TIIE COURT OF APPEALS, LEGISLATM COMIRMATION, AND RETENTTON BY VOTE OF TrrE
PEOPLE." (Appendix B)

Election of judges is one of the issues in court administration that will not go away. It is an issue about which
agreement is hard to achieve. The Commission has studied this issue for most of its existence, dating back to the 1960's,
and it has at various times in its history made recommendations for improvements in the selection process. Most of those
proposals have recommended the elimination of popular elections and replacing them with an appointment system. They
have generally dealt with all the levels of court. This year the Commission recommends a simpler bill.

The recommended bill only deals with the appellate courts. Those races are the only statewide judicial races. They
are the most visible, and the most likely to generate the kinds of negative campaigns that the majority of the Commission
finds inconsistent with the idea of an independent and impartial appellate bench. Thus, the bill is limited to only the

appellate judgeships. Trial judges, who are all elected in relatively small districts, would continue to be elected.

Under the recommendation, the Governor would fill vacancies in appellate judgeships by appointment. The person

appointed would be subject to confirmation by the General Assembly before being eligible to serve. A person appointed
and confirmed would then serve a short period (from one to three years) and would then have to receive approval from a
majority in a retention election to continue to serve in office.

If a sitting judge fails to achieve a majority in a retention election, a vacancy is created at the end of that judge's

term. In that case, the Governor must appoint a member of the same political party as the judge who failed in the retention
election.

This recommendation would avoid the problems associated with partisan statewide elections and. at the same time,
retain the people's right to participate in the process in the retention election. It strikes the balance between accountability
to the people and the judge's need to be able to act independently, and would be an improvement on the existing system.

RECOMMENDATION 2: The Commission recommends that the 1998 Regular Session of the General Assembly
provide adequate funding for the Judicial Branch of Government.

The Commission believes that the level of funding provided to the court system has been insufficient to enable it to
keep pace with the caseload and other demands faced by the courts. As part of its deliberations, the Commission heard
from Chief Justice Mitchell and from Administrative Office of the Courts Director Dallas Cameron and his staff about the

budgetary needs of the courts. The Commissions members' experiences in the courts corroborated the findings of those

officials-the court system needs a substantial infusion of resources to enable it to provide the services it is expected to
deliver. The Chief Justice's blunt words at the Commission's December, 1997 meeting served as a challenge as the

Commission investigated the issue:
". . . simply put, all of the legislation passed in recent years to get tough with drunk drivers, to crack down

on deadbeat parents, to address the problem of domestic violence, to provide expanded rights for victims of crime
and to deal with many other social issues is just one more string of hollow political promises and posnrring. No
action really can be taken unless the needs ofthejudicial branch or personnel and technology are met. I am not
prepared to join any group or individual in pretending otherwise."

Adequate funding of the courts is essential if ttre state is to have a court system that meets the needs of its citizens and
provides justice on a timely and effective basis.

The Commission recommends that the budget requests of the Administrative Office of the Courts be granted, to the

extent that resources are available. The process used to develop the budget is sound and it is based on demonstrated needs



of the various components of the court system. It is a reasonable request. The Commission recognizes the competing

demands for resources inherent in the appropriations process, but it knows of no function of government that is more basic

to a civilized society than its justice system.

RECOMEIYDATION 3: The Commission recommends that the 1998 Regular Session of the General Assembly enact

''A BILL TO BE ENTITLED AN ACT TO RDSTORE PROVISIONS THAT YICTIM AND WITNESS ASSISTA\TTS
SIIALL ONLY PROVIDE SERVICES FOR YICTIMS OF CRIME AI\D WITNESSES IN CRIMINAL CASES.U
(Appendix C)

During the 1997 Session of the General Assembly, Section 18.7 of Senate Bill 352 (the Budget Bill) provided that
victim and witness assistants would provide administrative and legal support to the district attorney's office, in addition to
the assistants' duties to assure fair treatment for victims and witnesses. ln fact, victim and witness assistants were renamed
"assistants for administrative and victim and witness services. " Prior to this change, victim and witness assistants provided
services solely for crime victims and witnesses in criminal cases. Ms. Catherine Smith, Executive Director, North Carolina
Victim Assistance Network (NC-VAN), presented a resolution adopted by VAN requesting the General Assembly to "re-
establish victim and witness assistants as dedicated individuals providing victim services in North Carolina. " As noted in the

resolution, not having dedicated positions for victim and witness services will cause further confusion for victims of violent
crime. The service provided by victim and witness assistants is invaluable to victims frustmted by an unfamiliar and often
intimidating legal process. The Commission recognizes the tremendous workload of district attorneys across this State.

However, the Commission agrees that victim and witness assistants should not be asked to serve as administrative staff to
district attorneys. These additional administrative duties would only weaken the ability of victim and witness assistants to
provide necessary services to the State's crime victims.

RBCOMMENDATION 4: The Commission recommends that the 1998 Regutar Session of the General Assembly enact

''A BILL TO BE ENTITLED AN ACT TO AMEND TIIE SMALL CLAIMS PROCEDURE TO CLARITY THAT
TIIE DISTRICT COURT HAS AUTHORITY TO HEAR CERTAIN MOTIONS FOR RELIEF FROM
MAGISTRAIES' JIJDGMENTS." (Appendix D)

Rule 60(b)(1) of the Rules of Civil Procedure authorizes the court to set aside a judgment or order for mistake,
inadvertence, surprise, or excusable neglect. Rule 60&X2) through (6) authorizes the court to set aside a judgment or order
for newly discovered evidence, fraud, a void judgment, a satisfied or discharged judgment, or for any other reason
justifyingrelief. G.S.7A-22Sprovidesthat"withtheconsentofthechiefdistrictcourtjudge,amagistratemaysetaside
the order or judgment [of another magistrate] for mistake or excusable neglect pursuant to Rule 60OX1) and order a new
trial before a magistrate. " The common understanding was that district court judges could also hear a motion under Rule
60OX1) whether or not the chief judge had authorized magistrates to hear these motions. However, in Stephens v. Koenig,
119 N.C. App. 323 (1995), the North Carolina Court of Appeals construed the statute as excluding district court judges

from hearing any Rule 60O) motions to set aside a magistrate's judgment. Since, under G.S.7A-228, a magistrate may
only be authorized to hear a motion pursuant to subsection (1) of Rule 60@), this ruling effectively leaves no judicial
official who is authorized to hear a motion pursuant to Rule 60(b)(2) through (6) to set aside a magistrate's judgment. For
a judgment that is void under Rule 60(b)(2) through (6), the defendant's sole remedy would be to appeal. If the ten day
period to appeal a magistrate's judgment has expired, the defendant may be left without recourse. For example, a defendant
who was never properly served in a small claims case and, therefore, never aware of the magistrate's judgment may be

unable to challenge the judgment after the expiration of ten days.
The Commission recommends that, in light of the decision by the Court of Appeals, G.S. 7A-228 be clarified to

authorize district court judges to hear any Rule 60(b) motion, whether or not magistrates are authorized to hear a motion
under Rule 60OX1).



The following recommendations were included in the Commission's report to the 1997 Session of the General
Assembly, but were not ratified. The Commission recommends the following legislation for ratilication by the 1998

Regular Session of the General Assembly.

RECOMMENDATION 5: The Commission recommends that the 1998 Regular Session of the General Assembly
enact 'rA BILL ENTITLED AN ACT TO PROVIDE THAT TIIE CHILD SLJPPORT ENFORCEMENT AGENCY
SIIALL REPRESENT OBLIGEES IN IV-D UIFSA CASES AND TO APPROPRHTE FUNDS." (Appendix E)

Under the Uniform lnterstate Family Support Act (UIFSA), district attorneys have the responsibility of
representing obligees in interstate child support cases, unless other arrangements are made. In 43 of the state's counties,
district attorneys provide the legal representation to obligees in all UIFSA cases. However, in the other 57 counties,
attorneys employed by, or under contract with, local departrnents of social services, handle the legal duties in UIFSA cases
that are IV-D. Representatives from both the Conference of District Attorneys and from the Child Support Enforcement
Section of the state Department of Human Resources told the Commission that child support attorneys are able to handle
IV-D UIFSA cases more efficiently and effectively than district attorneys, and they agreed that Iocal child support
enforcement agencies, rather than district attomeys, should handle these cases.

The Commission finds that the law should be amended to require local child suppotr enforcement agencies, rather
than district attorneys, to represent the obligees in IV-D UIFSA cases. The Commission believes that because these
proceedings are civil, rather than criminal, in nature, and because local child support enforcement offices have better access
than district attorneys to resources that allow them to collect child support payments, the responsibility of legal
representation should be on the local child support enforcement agency. The Commission also finds that money must be
appropriated for the state share ofhandling these cases, and that all 1oo counties should be reimbursed for their local share.

RECOMMENDATION 6: The Commission recommends that the 1998 Regular Session of the General Assembly
enact "A BILL TO BE ENTITLED AN ACT TO PROYIDE THAT TIIERE IS NO INSURANCE PRBMIUM
SURCHARGE OR ASSESSMENT OF POINTS FOR A COIWICTION FOR SPEEDING FIFTEEN MILES PER
IIOUR OR LESS OVER THE SPEED LIMIT. " (Appendix F)

Our criminal justice system bears an ever increasing number of criminal cases each year. As noted in the report of
the Commission on the Future of Justice and the Courts in North Carolina, approximately 2 million criminal cases were
filed in 1995-96 of which the vast majority were misdemeanors or infractions. These cases place an unrealistic burden on
our courts and often cause ourjustice system to appear inefficient and inaccessible to the State's citizens. To alleviate the
burden these cases place on our justice system, the Courts Commission recommends that there be no insurance premium
surcharge or assessment of points for a conviction for speeding fifteen miles per hour or less over the speed limit. This
change would eliminate insurance points and surcharges for a large number of infractions. As noted by more than one
Commission member, this change could dramatically reduce the number of traffic cases in district court.

RECOMMENDATION 7: The Commission recommends that the l99E Regular Session of the General Assembly
enact "A BILL TO BE ENTITLED AN ACT TO RECODIF"Y THE LAW CONCERNING HABITUAL FELONS
AND YIOLENT HABITUAL FELONS TO PROVIDE THAT TIM ISSI]E OF WHETIIER A DEFENDANT IS AN
IIABITUAL FELON OR A VIOLENT HABITUAL FELON SHALL BE DETERMINED BY TIIE TRIAL JI'DGE.
AND TO MAKE OTIIER CIIANGES." (Appendix G)

Under current law, if a defendant is found guilty of a felony, the jury must make a separate determination as to
whether the defendant is an habitual felon. Furthennore, the determination of habitual felon status must proceed as if the
issue were a separate principal charge. This creates a cumbersorre process for what is essentially a simFle determination
based upon the defendant's record. As a sentencing issue, and not an element of the crime, the determination of habitual
felon status need not be determined by the jury. Rather, a judge may make the determination and can do so in a less time-
consuming manner. To accomplish this result, the Commission originally recommended House Bill222 to the 1997



Session. This bill, which passed the House of Representatives and is currently in the Senate Judiciary.Committee,
authorizes the trial judge in a felony case to determine if the felon is an habitual felon. The Commission again recommends

House Bill 222, as passed by the House of Representatives during the 1997 Session. This legislation is also included as

Appendix G of this report.

RECOMMENDATION 8: The Commission recommends that the 1998 Regular Session of the General Assembly

enact'rA BILL TO BE ENTITLED AN ACT TO ALLOW TIIE ENFORCEMENT OF AN ORDER FOR
RBSTITUTION IN A CRIMINAL CASE IN TIIE SAME MANNER AS A CIVIL JTJDGMENT, TO CREATE AN
EXCEPTION TO TTM STATUTORY EXEMPTIONS FOR EXECUTION OF SUCH A JI.IDGMENT, AND TO
CHANGE TIIE ORDER OF PRIORITY FOR DISBT]RSEMBNT OF FTJNDS IN A CRIMINAL CASE.'' (APpENdiX

H)

In both of its reports to the 1995 General Assembly, the Courts Commission included legislation that would
provide for the enforcement of restitution orders as civil judgments. The Commission again recommends this legislation to
the General Assembly. Providing for the enforcement of these orders as civil judgments will create a mechanism for
collecting restitution beyond the period of probation, parole or post-release supervision. To ensure that victims have a

greater oppornrnity to collect the damages owed to them, the Commission further recommends that, of the monies paid to
the court by a defendant, restitution to the victim be disbursed first, before other costs, fines, and attorneys fees. Also, to
streamline execution of these judgments, the Commission recommends that the General Assembly create an exception to the

statutory exemptions for execution of restitution orders.

The Commission recognizes that the General Assembly is currently considering legislation which would implement
the victims' rights amendment to the State Constitution. The victims' rights amendment was passed by the voters of our
State on November 5, 1996 and provides for the legislature to design basic protections and services for crime victims.
Included in this implementing legislation for the victims' rights amendment are provisions similar to this recommendation.
The Commission enthusiastically endorses the victims rights implementing legislation. However, if this implementing
legislation is not ratified during the 1998 Regular Session, the Commission submits this recommendation and the
accompanying legislation contained in Appendix G of this report as an important first step in victims rights.

RECOMMENDATION 9: The Commission recommends that the 1998 Regular Session of the General Assembly
enact "A BILL TO BE ENTITLED AN ACT TO INCREASE TIID AMOUNT TIIAT MAY BE IN CONIROVERSY
IN DISTRICT AND SUPERIOR CTVIL COT]RTS AND TO MAKE CORRESPONDING CIIANGES TO TIM
RULES OF CM PROCEDURE AND NONBINDING ARBITRATION.T' (Appendix I)

There is a need to increase the amount in controversy for civil actions in district court. It has not been increased
since 1982. During that same period of time, the General Assembly has increased the amount in controversy in small
claims cases three times-from $1,000 to $3,000. The Commission recommends that district court be the proper division
for civil cases of $25,000 or less and concomitantly recommends that the statewide court-ordered nonbinding arbitration
program be used in cases where claims do not exceed $25,000.

RECOMMENDATION 10: The Commission recommends that the 1998 Regular Session of the General Assembly
enaCt 'IA BILL TO BE EMTTLED AN ACT TO ELIMINAIE TIIE REQUIREMENT OF CERTIFIED MAIL
NOTICE IN BOND FORITEITURE CASES." (Appendix J)

Prior to the chenges enacted by the General Assembly during the 1995 Regular Session, an order of forfeiture of
bail was served first by the sheriff, and, if the sheriff could not complete service, was mailed by the clerk by regular mail.
During the 1995 Regular Session, the General Asserrbly removed the requirement that the sheriff first attempt service of
the order and provided that ttre clerk serve the order by certified mail. As explained to the Commission by the Clerks of
Court Association, this requirement of certified mail notice results in increased costs for service and creates additional work
for the clerks. Furthermore, notice by certified mail serves little or no purpose since, in most cases, the defendant cannot

be located. As noted by the clerks, serving an order by certified mail to a defendant a bondsman cannot find is often a



waste of time. The Commission believes that the certified mail requirement should be eliminated and replaced by service by
first class mail. To accomplish this result, the Commission recommends House Bill 354 to the 1998 Regular Session. This
bill was originally recomrnended by the Commission n 1997 and passed the House of Representatives during the 1997

Session. This legislation is also included in Appendix J of this report.

RECOMMENDATION 11,: The Commission recommends that the 1998 Regular Session of the General Assembly
enact "A BILL TO BE ENTITLED AN ACT TO ADD CLERKS OF COURT TO TIIE SENTENCING AND
POLICY ADVISORY COMMIS$ON, TIIE CRIMINAL JUSTICE ADVISORY BOARD, AIID TIIE GOVERNOR'S
CRIME COMMISSION.T' (Appendix K)

Membership on the Sentencing and Policy Advisory Commission, the Criminal Justice Advisory Board, and the

Governor's Crime Commission includes representatives of various segments of law enforcement and the courts. Through
their court responsibilities, the clerks are consistently involved with criminal issues and should be represented on these

Commissions. The Courts Commission recommends that the authorizing legislation of these Commissions be amended to
provide for membership by a representative of the clerks of court.

RECOMMENDATION 12: The Commission recommends that the 1998 Regular Session of the General Assembly
enact "A BILL TO BE ENTITLED AN ACT TO RECONFORM TIIE MILEAGE REIMBIJRSEMENT FOR OUT-
OF.STATE WITI\ESSES TO THAT RECETVED BY IN.STATE WITNESSES AND STATE EMPLOYEES."
(Appendix L)

Before 1971, G.S. 7A-31.4 made no distinction in mileage reimbursement between in-state and out-of-state witnesses,

as all witnesses were reimbursed at the same rate as State employees. Since then the mileage rate has been increased for
State employees, and by extension, in-state witnesses. By inadvertence, the out-of-state witness rate had not increased
accordingly. The Commission recommends that the General Assembly enact legislation to retum the rate of reimbursement
for out-of-state witnesses who testify in North Carolina cases to a rate equivalent to that paid to in-state witnesses and State

employees.
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CHAPTER 7A
ARTICLE 4OA.

North Carolina Courts Commission.

S 7A-506. Creation; membersl terms; qualifications; vacancies

(a) The North Carolina Courts Commission is created. Effective July 1, 1993, \t shall consist of 28 members, seven to be
appointed by the Governor, seven to be appointed by the Speaker of the House of Representatives, seven to be appointed by
the President Pro Tempore of the Senate, and seven to be appointed by the Chief Justice of the Supreme Court.
(b) Of the appointees of the Chief Justice of the Supreme Court, one shall be a Justice of the Supreme Court, one shall be a
Judge of the Court of Appeals, two shall be judges of superior court, two shall be district court judges, and one shall be a
public member who is not an attorney and who is not an officer or employee of the Judicial Department.
(c) Of the seven appointees of the Governor, one shall be a district attorney, one shall be a practicing attorney, one shall be
a clerk of superior court, at least three shall be members of the General Assembly, at least two shall not be attorneys, and
of the nonattorneys, one shall be a public member who is not an officer or employee of the Judicial Departrnent.
(d) Of the seven appointees of the Speaker of the House, at least three shall be practicing attorneys, at least three shall be
members of the General Assembly, at least two shall not be attorneys, and of the non-attorneys, one shall be a public
member who is not an officer or employee of the Judicial Department.
(e) Of the seven appointees of the President Pro Tempore of the Senate, at least three shall be practicing attorneys, at least
three shall be members of the General Assembly, at least one shall be a magistrate, and one shall be a public member who
is not an attorney and who is not an officer or employee of the Judicial Department.
(f) Of the initial appointments of each appointing authorify, three shall be appointed for four-year terms to begin July l,
1993, and three shall be appointed for two-year terms to begin July 1, 1993. The two public members appointed by the
Governor and the Speaker of the House of Representatives shall be appointed for four-year terms to begin July l, 1997 .

The two public members appointed by the Chief Justice and the President Pro Tempore of the Senate shall be appointed for
two-year terms to begin July I, 1997. Successors shall be appointed for four-year terms.
(g) A vacancy in membership shall be filled for the remainder of the unexpired term by the appointing authority who made
the original appointment. A member whose term expires may be reappointed.

$ 7A-507. Ex officio members.

The following additional members shall serve ex officio: the Administrative Officer of the Courts; a representative of the
N. C. State Bar appointed by the Council thereof; and a representative of the N. C. Bar Association appointed by the Board
of Governors thereof. The Administrative Officer of the Courts has no vote.

$ 7A-508. Duties.

It shall be the duty of the Commission to make continuing studies of the stnrcture, organization, jurisdiction, procedures
and personnel of the Judicial Department and of the General Court of Justice and to make recommendations to the General

Assembly for such changes therein as will facilitate the administration of justice.

$ 7A-509. Chair; meetings; compensation of members.

The Governor, after consultation with the Chief Justice of the Supreme Court, shall appoint a chair from the legislative
members of the Commission. The terrn of the chair is two years, and the chair may be reappointed. The Commission shall
meet at such times and places as the chair shall designate. The facilities of the State kgislative Building shall be available
to the Commission, subject to approval of the lrgislative Services Commission. The members of the Commission shall
receive the same per diem and reimbursement for travel expenses as members of State boards and commissions generally.



S 7A-510. Supporting services.

The Commission is authorized to contract for such professional and clerical services as are necessary in the proper

performance of its duties.
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A BILL TO BE ENTITLED
AN ACT TO A}4END THE CONSTITUTTON OF NORTH CAROLINA TO PROVIDE TOR

GUBERNATORIAL NOMINAITON OF JUSTICES OF THE SUPREME COURT AND

JUDGES OF THE COURT OT APPEALS, LEGTSLATIVE CONFTRMATTON, AND

RETENTION BY VOTE OT THE PEOPLE.
The General Assernbly of North Carolina enacts:

section 1, section 16 0f Article Iv of the North
Carolina Constitution reads as rewritten:

,'Sec. 16. Ee'rs ef effiee enC eleetien ef JrrsGiees er the
Suprene GeurG? JuCAes ef,-tbe €eurt ef, J\fr^ealsr alrc JuCAes ef t'be
@ Selection and tenure of Justices of -Ehe Surrreme

Court and Judqes of the CouIt of Appealsi election of Judqes of
the Superior 9ourt.

anA-regr+l+r ( 1. ) Judges of the Superior court @
shall hold office for terms of eight

years and until their successors are elected and qualified.

Regular
Judges of the Superior Court ne# shall be elected by the
qualified voters of their
respectiys distsrietss as Ehe General J\ssedely nay pres€ribe'
districts.
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I (2) General principles. Justices and iudqes of the Appellate
2 oivision should be selected for and continue to hold office
3 solelv upon the basis of personal and professional fitness to
4 administer riqht and iust,ice wiselv, accordinq to law' and
5 without favor, denial, or delav, to all pgrsons who come into the
6 courts. While their continuation in office should be
7 periodicallv subiect to approval bv the peogle, both theiq
8 initial selection and continuatjon in office should be free, sg
9 far as mav be, from the influences and necessities of partisan

10 political activity,
11 (3) Nomination, confirmation, appointment retention electionr
12 <rnd terms of justices and iudqes. On and after January 1, 1999r
13 when a vacancv occurs in the office of Chief Justice, Associate
L4 Justice, or Judqe of the Appellate Division, the Governor shall
15 nominate a person to fill the vacancy. Prior to appointment,
1.6 such noninations by the Governor shall be subject to confirmation
17 of the General Assernbly by three-fifths of the mernbeE of each
l$ house present and voting prior to appointment. For the purposes
19 of this section, creation of a new iudqeship within the Appellgte
20 Diyision creates a vacancy.
2I Each house of the General Assemblv shpll vote on confirmation
22 within 60 calendar davs of the date of nominationr except that no
23 dav shall be included within that calculation if it is:
24 (a) Between sine die adiougnment of one reqular segsioE
25 and conveninq of the next reqular sessioqi or
26 fb1 Du+L$q anv period whglr the General Assemblv has
27 adiourned a reqular session for more than 30 davs
28 iointlv as provided under Section 20 ol Article II
29 of this Constitgtion.
30 tf a nomination ig made durinq eiEber of the peliods listed in
31 subdivision (a) or (b) of this subsection, the Governor mav
32 convene the General Assembly in extra session for the purpose of
33 considerinq confirmation of the nomination. Ilg action of thaE
34 extra session shall be vaIiSL afler the second calendar dav of
35 that session, and that extra session nay not considelanv matters
36 other than rules for the extra session, confirmation of the
37 nomination, and adiournment sine die. TheJomination mav not be
38 confirmed in anv extra sessio{r other than one ca}led under this
39 subsection.
40 The term of office bv apoointment as Chief Justicer Associate
4L Justice, or Judqe of the Appellate Division extends throuqLJune
42 30 after the next statewide election for mernbers of the General
43 Assernblv that is held rnore than L8 rnonths after the nomination is
44 cqnlifrngd_. At thA! election, a person holdinq bv appointment:Ehe
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office_ of Chief Justice, Associate Justice, or Judqe of the
eppellate Division who desires to continue in office shall be
subiect to approval bv nonpa:tisan ba,Llot, bv a maioritv of the
votes cast on the issue gf the Justice's or Judqe's retention. A

Chief Justice, Associate Justice, or Judqe o{- the Appellate
Division then approved for retention serves a reoular t€rm.

The reoular term of office of the Ch&f Justice- Associate
Justices, and Judqes of the Appellate Division js eiaht vears an4
expires on June 30.

at the last statewide electigF for members of the General
Assemblv he.Id before the expiration of a reqular tenE-of office,
a Chief Justice, Associate Justice, or Judqe of the Apgellate
oivision who deslres to continge in office shall be subiect to
approval bv nonpartisg! baIl,gt, bv a ma'ioritv of the votes cast
on llre issue of the Justice's or Judqe's retention.

If the voters fail to approve the retention in office of a

Chief Justice, Associate Justice, or Judqe of the ADDellate
olvision servinq an appointed or regular term, the office shall
become vacant at the end of the term of office, and it shall be
filled bv nomingrtion, colqfirmation, and appointment as Plescribed
in tnis section. fn such case.
person of the same political affiliation as the iustic€ oiliudqe
who has not been retained in office. For the purpose of-this-
section, the politicat affili.ation of a nominee for iustice or
iudqe_is delermined as of 24 months precedinq the date of the
vacgncv lor which the nomination is made.

-v.tt"g-i" " t"t."ti
Justices, and Judqes of the 

-Appellate 
Division shall be the

qualified voters of the whole State.
4 ) Transition visions. The term of Affice of a person w

L, 1999, to the office ol-!hig!baS lggn__glgsled before Januarv 1' 1999, to the oftlce ot cnael
Jrusrtice, nssociate ,lustice, or ,ludqe of the -Appellate Divisign
for a term which extends Janua L, 1999, and who is i
ffice on Januarv L, 1999, is ext,ended tbrquqh June 30 of

year followinq the eiohth vear after the date anv luch iultice or
ludqe was last elected to tEe office. tf the person so elgcled
continues to serve llor the remainder of the term, that person mav

stand for retention in the office for a succeedinq reoular tern
as provided in this sqction. If the person continues to seTve

Eor Lhe remainder of the_term but does not stand for-retgntiotl
Jleition, a vacancv is created in the of f ice 

-upon 
expiratiotl-of

the term, and this vacancv shall be filled bv nomination,
confirmation, and appointment as provided in this section.
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The term of office of a person_who has been appointed before-
Januarv 1, L999, to the office of Chief Justicer Associat€
Justice, or Judqe of the_appellate Pivision for a term which
extends bevond Januarv 1, 1999, and who is in officg on Januarv
1, 1999, shall end on June 30, 2001. If the person so appointed
continues to serve for the re{nainder of the term' that person mdv

stand for retention in the office for a reqular term as provided
bv this section at the statewi4g election for nembers of the
General Assemblv held in 2000.

Upon the death, resiqnation. removal' or retirement of 6nv
incumbent iustice or iudqe on-or-after JanuaTv 1, 1999' and

f he exoiration of his term of office resulti
vacancl shall be filled bv nomination, confirmation' ond
gppointment as provided in llris secticl.

Vacancies il iudicial offices in the Appellate Division
occurrinq before Januarv 1, 1999' aqsl not filled bv that date.
shall be_filled bv nomination, confirmation, and appointment as
provided in Jhis section.
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From the date any incumbent leEgdbed in this subsection is
in office retention vote for a term next suc

the term in proqress on Januarv 1, 1999, or is succeeded in
office bv gnother person, the_ office is held subiect to the
provisions of this section.

(5t The General Assemblv mav imolement this section bv oeneral
&"

Sec. 2. The amendment set out in Section 1 of this act
shatl be subrnitted to the qualified voters of the State at the
general election in November 1998, which election shall be
conducted under the laws then governing elections in the State.
Ballots, voting systemsr of, both may be used in accordance with
Chapter 1,63 of the General Statutes.

"[JFOR tIAGATNST
Constitutional amendment to replace the present pract'ice

of selecting justices and judges of the Appellate Division by
gubernatorial appointment, followed by partisan elections' with a
method by which justices and judges of the Appellate Division
will be nominated by the Governor, confirmed by the General
Assembly, and then serve for limited terms after which the
question of the justice's or judge's retention in office is
regularly submitted for approval or disapproval by nonpartisan
vote of the people at general elections, and to provide for
election of superior court judges in their districts."

Sec. 3. If a majority of votes cast on the question are
in favor of the amendment set out in Section L of this act' the
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State Board of Blections shall certify the amendment to the
Secretary of State. The amendment becomes effective upon this
certification. The Secretary of State shall enroll the amendment
so certified among the permanent records of that office.

Sec. 3.1. Chapter 7A of the General Statutes is amended
by adding a new Article to read:

'ARTICLE I.A.

"Aoooint
Retention Elections.

"S 7A-4=1, _Nominatigg of igstices and iudqes bv Governor and
cjnfimation bv General Assembll.

The office of Chief ice and Justice of
Court and Judqe of thg_Court 'of Appeals are filled bv nominalion
bv the Governor subiect to confirmation bv EIre General Assenblv
in accordance with Section 15 of Article rV of the Constitution.

(b) t'tominees g:e subiect to confirmation as provided in thll
subsection. A nominee is conf irmed bv pasgaqe of a 'ioint
resolution of the General Assemblv. The Governor mav withdraw a
nomination at anv time.
"g 7A-4.2. Confirmation procedures.

(a) A leqislative conmiLtee to which the issue of confirmation
is referred mav conduct an investigation of the nominee. The
investigetion mav include j$ evaluation of the nominee's-ethical
condqgt, the nomingg's knowledqe of and application of the la$t'
the nominee's manaqement of the courts over which he has
presided, the nominee's work habits, the nominee's h€althr and
the nominee's iudicial demeanor. The 4clninee 3r iudcle shall .be
qiven an opportunitv to present to the committee anv information
tha'! thgnominee determines to be appropriate.

(bt fhe corunittee shall be allowed to inspect the fileF of the
Judicial Standards Cojnnission !v request of the chaiE$an of the
cornrnittee. NotwithsEgndino the provisions of G.S.7A-377' the
f iles of the Judicial Standards Cornrnission shall be made

available to the committee. Tgjsti4gnv and other evidence
presented to the cornmittee is pEivileqed in anv action for
defamation.
,'S 7A-4.3. Governor to issue comnissions to 'iustices and igdaes.

Everv person dulv nominated bv the Governor as Chief Justice of
the Supreme Court, Associate Justice of the Suprem€ Courtr or
truqqe of the ggurt of eppeals and dulv confirmed bv the General
assemblv shgll be =ppointed bv the Governor and shall Drocure
Froln the Governor a corunission attestinq that fact, which the
Governor shall issue upon receipt of a certification bv the
Secretarv of State of the ioint resolution of confirmation.
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When a jjrdqe is retained in office bv vote of the people' the
Governor shall issue a commission attestinq that fact, which the
Governor shall issue upon receipt of a certification bv the
Secretarv of State of the results of the election.
"S 7A-4.4. Ng elections in 1999.

No partisan election as previouslv provided bv law for Chief
Justice _gr AEsociate Justice of the Supreme Courtr- or Judqe of
the Court of Appeals, shall be held in 1999 or thereafter.
"g 7A-4.5. Retention elections.:-jj.H.t*

Section t 6 of(al as provided bv Section L6 of Article fV of the Cqlrstitution
of North Carolina, a Chief Jugtice or Assoc Justice of the
FupiemE Court or .ludqe o{_ the Court of Appeals desirinq. to
continue in ofiice shall be subiect to apEoval bv nonpar[isan
bailot, bv a ma'ioritv of votes gaslon the issue of the iustice's
or iudqe's retention.

(bt A person subiect to subsection (a) of this section shall
indicate the desire to continue in office bv filinq a notice to
that effect with the State Board of Elegtlo!l-!o--I-a!er than--12,i-Q-Q.

noon on the first business dav of Julv in the vear of the
election. The notice gLqll be on a form approved bv the Etate
Board of FlEctions. ttotice can be withdrawn at a+v tiLe prior to

r this subsectiontle deadline for filinq notice under this subsecti€.qgaollng IOr IIIIIIq ItuLIUe urrLrgr LltrD -Lrv-s\,u4vrr.
cl Retention elections shall be conducted and canvasqq4-j4(c) Retentic'n elections shall be conctucted anc cqnvasseq an

aclordance with rules of the State Bqerd -of J-Ieclions. in tbe sene.
ral manner as general el ions under Cha 163 of the

General Statutes that the retention election is
no,npartisan. fhe fcl:m of the ballot shall be detertnined bI the
State Board of Elections.

Retention electi haII be at the top of the
ballot above all other elections or m4!!ers for decision, whether
parlisan, nonpartisan, or otherwise.

tef If a Person who has q@
election diel or is removed from office prior !o the tine tha!
the ballogs ui. Orint"d, th. t.t.ttti"tt "l""tioOi" "utt".Il.d. .lf
@ied a notice cartinq a retention elgcti-on dies
or iilemoved fron office after the ballots aTe frinted, ,the
State, groarrX of nlections nav cancel the election iL it determines
thal the ballots can be reprinted wL-thout siqnificant-expense.
If qbe _bqllels cannot be reprinted' then the results -of the
election shall Le ineffective. "

Sec. 3.2 G.S. 163-f40(a) reads as rewritten:
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1 "(a) Kinds of General Election Ballots; Right to Combineo --
2 For purposes of general elections, there shall be seven kinds of
3 official ballots entitled:
4 (1) Ballot for presidential electors
5 (21 Ballot for United States Senator
6 (3) Ballot for member of the United States House of
7 Representatives
I (4) State ballot
9 (5) County ballot

LO (6) Repealed by Session Laws L973, c. 793, s. 56

11. (71 Ballot for constitutional amendments and other
12 propositions submitted to the people
13 (8) Judicial ballot for superior court.
L4 Use of official ballots shalt be linited to the purposes
15 indicated by their titles. The printing on all ballots shall be
1.6 plain and legibte but, unless large type is specified by this
L7 section, type larger than L0-point shall not be used in printing
18 ba}lots. All general election ballots shall be prepared in such a
19 way as to leave sufficient blank space beneath each name printed
20 thereon in which a voter may conveniently write the name of any
2I person for whom he may desire to vote.
22 Unless prohibited by this section, the board of elections,
23 State or county, charged by law with printing ballots rBY, in its
24 discretion, combine any two or more official ballots. Whenever
25 two or more ballots are combined, the voting instructions for the
26 State ballot set out in subsection (b)(4) of this section shall
27 be used, except that if the two ballots being cornbined do not
28 contain a multi-seat race, then the seCond sentence of
29 instruction b. shall not appear on the ballot.
30 Contests in the general election for seats in the State House
31 of Representatives and State Senate shall be on ballots that are
32 separate from ballots containing non-Iegislative contests, except
33 where the voting system used makes separation of ballots
34 irnpractical. State House and State Senate contests shall be on
35 the same ballot, unless one is a single-seat contest and the
36 other a multi-seat contest.
37
38 sa*e-laalfs€-
39 Sec. 3.3 For purpose of Section L of this act, terms of
40 justices and judges covered by Section 2 of Chapter 98 of the
4L 1995 Session Laws are as provided by that act.
42 Sec. 3.4. G.S. 7A-10(a) reads as rewritten:
43 ,'(a) The Suprerne Court shall consist of a Chief Justice and
44 six associate justices,
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J. Stsate fer terms ef eights yeare selected as provided bv Article 1A

2 of this Chapter. Before entering upon the duties of his office,
3 each justice shall take an oath of office. Four justices shall
4 constitute a quorum for the transaction of the business of the
5 court. Sessions of the court shall be held in the city of
5 Raleigh, and scheduled by rule of court so as to discharge
7 expeditiously the court's busillgss.rl
I Sec. 3.5. G.S. 7A-16 reads as rewritten:
9 "S 7A-16. Creation and organization.

LO

11 sharl eensiets initially ef, six judgesr eleeted by tshe qualif,ied
12 vetsers ef tshe State f,er tserm+ ef eigtrt years' Ehe Ghief Justsi€e
13 ef tshe Supreme Ceurts sball des{gnatse en€ ef tshe iudgee as G}rief
14 Judge, tse serve in sneh eapaeitsl' ats tshe pleasure ef, €he Gbief
15 Just,iee, gef,ere entsering npen Lhe dutsies ef his effieer a judge
16 ef tlre eeurt- ef a^peals shelt take tshe eatsh ef eff,ice Prescribed
L7 fer a judge ef tshe €eneral Cenrts ef Justsiee'
L8
19 appeintsmentss te tshe six inits{at audgeships' Ehe aPpeintee6 sharl
20
2L
22
23
24
25
26
27
28
29
30
31
32
33
34
35

-erve untsil January h 1959, fheir sueeesser+ehell be eleetsed at
i*

serve f,er the -enainder ef tshe nnexPired term whieh began en

W

e*'ganize, and prernnlgate, subjeet, te tshe aPpreval ef tshe SuPr:eme

apF*'epri+ee fer the di.seha,rge ef tshe judieial business lawfully
ass'ign€C-ts-it-

i€
eneeessers e*rall be eleetsed af bhe general eleetsien- f.er nelldeerE

36 ef tshe General Lssedaly in-Nevendaer, 1970, and ehalt take effiee
37 ern January l, l9?lr-ts+ serve fer tshe-renainder e€ Eh€ unexPired
38
39
40 l2F and tshe Geverrer, en er aftser JuIy 1r- 1917r shall make

41 temperary appeintsmer€s te tshe additsienal judgesbips €lrnE -€reatsed.
42 Ehe appein-€ees shal} serve unEil January Ir 1979' tsheir
43 sueeessers shall be eleetsed at tshe general eleeEien re+ mefiUaers

44 ef tshe €eneral nssefiSly irF Nevedaerr l9?&r anC shall Eake ef,fiee
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en Jannar{ 1- l9?9, t^e serve ts}re -emaindeFef -+he unefipired t€rln
whielpbegarpen Jantra-y 1'' l9A7'

rhe Court of Appeals shalL consist of L2 iudqesr selected as
provided in Article 1:1 of this ChagEer. The Chief Justice of the
Supreme Courlshall desiqnate one of the iudqeg as Chief Judcre to
serve in such capacitv at the pleasure of_ ttre Chief Justice.
getere enterinq upon the
Court of s shall take the oath of office for a

iudqe of the General Court of Justice.
The Court of Appeats shall sit in panels of three judges each.

The Chief Judge insofar as practicable shall assign the members

to panels in such fashion that each member sits a substantially
equal number of times with each other member. He shall preside
over the panel of which he is a member, and shall designate the
presiding judge of the other panel or panels.

Three judges shall constitute a quorum for the transaction of
the business of the court, except as may be provided in G.S.
7A-32.

In the event the Chief Judge is unable, on account of absence
or temporary incapacity, to perform the duties placed upon him as

Chief Judge, the Chief Justice shall appoint an acting Chief
Judge from the other judges of the Court, to temporarily
discharge the duties of Chief Judge. "

Sec. 3.6 G.S. 163-106(c) reads as rewritten:
"(c) Time for Fiting Notice of Candidacy. -- Candidates seeking

party primary nominations for the following offices shall file
their notice of candidacy with the State Board of Elections no

earlier than 1.2:00 noon on the first Monday in January and no

Iater than L2:00 noon on the first Monday in February preceding
the primary:

Governor
Lieutenant Governor
AIl State executive officers
Justsiees €E tsh€ Supl€n€ eeur€- Judge€ efl tshe €eurt' ef, lPpeals
Judges of the district courts
United States Senators
Members of the House of Representatives of the United States
District attorneys
Candidates seeking party primary nominations for the following

offices shall file their notice of candidacy with the county
board of elections no earlier than L2:00 noon on the first Monday

in January and no later than l2z10 noon on the first Monday in
February preceding the primarY:

State Senators
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1 Menbers of the State House of Representatives
2 All county offices.
3 Sec. 3.7. G.S. 153-106(d) reads as rewritten:
4 "(d) Notice of Candidacy for Certain Offices to Indicate
5 Vacancy. In any primary in which there are tr+€'-4t!-ats€iFe
6 vaeaneies fer €hief Justsiee ard a-seeiatse jnstsiees e9 tshe Supreme
z
g er two vacancies for United States Senator from North Carolina or
9 two or more vacancies for the office of district court judge to

10 be filled by nominations, each candidate shatl, ot the time of
11 filing notice of candidacy, file with the State Board of
LZ Elections a written statement designating the vacancy to which he
13 seeks nomination. Votes cast for a candidate shall be effective
14 only for his nomination to the vacancy for which he has given
1.5 notice of candidacy as provided in this subsection.
1.6 A person seeking party nomination for a specialized district
L7 judgeship established under c.S. 7A-L47 shall, dt the tirne of
L8 filing notice of candidacy, fite with the State Board of
19 Elections a written statement designating the specialized
20 judgeship to which he seeks nominatior. "
2t
22 Sec. 3.8 G.s. 163-107(a) reads as rewritten:
23 ,'(a) Fee Scheduleo -- At the time of filing a notice of
24 candidacy, each candidate shall pay to the board of elections
25 with which he files under the provisions of G.S. 163-106 a filing
26 fee for the office he seeks in the amount specified in the
27 following tabulation:
28
29 Office Sought Amount of Filing Fee
30
31 Governor One percent (1t) of the annual
32 salarY of the office sought
33 Lieutenant Governor One percent (1t) of the annual
34 salarY of the office sought
35 All State executive offices One percent (1*) of the annual
36 salarY of the office sought
37 AIl One percent (1*) of the annual
38 Superior Court Judqes, salary of the office sought
39 District Court JuSoes,
40 District Attorneys of the
41 General Court of Justice
42
43 United States Senator One percent (1t) of the annual
44 salarY of the office sought
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L Members of the United States One percent (1?) of the annual
2 House of Representatives salary of the office sought
3 State Senator One percent (1t) of the annual
4 salarY of the office sought
5 Mernber of the State House of One percent (1t) of the annual
6 Representatives salary of the office sought
7 AlI county offices not One percent (1t) of the annual
8 compensated by fees salary of the office sought
9 County cornmissioners, if Ten dollars ($10.00)

10 compensated entirely by fees
11 Members of county board of Five dollars ($5.00)
L2 education, if compensated
13 entirely by fees
14 Sheriff, Lf compensated Forty dollars ($40.00), plus one
15 entirely by fees percent (1t) of the income of
1.6 office above four thousand
L7 dollars ( $4,000 )

Lg Clerk of superior court, Lf Forty dollars ($40.00), plus one
19 compensated entirely by fees percent (18) of the income of
20 office above four thousand
2L dollars (54'000)
22 Register of deeds, if Forty dollars ($40.00)' plus one
23 compensated entirely by fees percent (18) of the income of
24 office above four thousand
25 dollars ($4'0001
26 Any other county office, if Twenty dollars ($20.00)' plus on
27 compensated entirely by fees percent (1t) of the income of
28 office above two thousand doll
29 ( $2, ooo )

30 A11 county offices compensated One percent (1t) of the first
31. partly by salary and partly annual salary to be received
32 by fees (exclusive of fees).
33 Sec. 3.9. G. S. 163-107. 1(b) reads as rewrittens
34 ,,(b) If the candidate is seeking the office of United States
35 Senator, Governor, Lieutenant Governorr of any State executive
36 officer, Jnstsiee ef tshe Supreme eeurf er Judge el tshe Cellrts ef
37 Appeal*, the petition must be signed by 101000 registered voters
38 who are members of the political party in whose primary the
39 candidate desires to run, except that in the case of a political
40 party as defined by G.S. 163-95(al(2) which will be making
4L nominations by primary election, the petition must be signed by
42 ten percent (LOt) of the registered voters of the State who are
43 affiliated with the same political party in whose prinary the
44 candidate desires to run, or in the alternative, the petition

e
the
ars
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I shall be signed by no less than 10,000 registered voters
2 regardless of the voter's political party affiliation, whichever
3 requirement is greater. The petition must be filed with the State
4 Board of Elections not later than 1.2:00 noon on Monday preceding
5 the filing deadline before the prirnary in which he seeks to f,uo.
6 The names on the petition shall be verified by the board of
7 elections of the county where the signer is registered' and the
8 petition must be presented to the county board of elections at
9 least L5 days before the petition is due to be filed with the

1.0 State Board of Elections. When a proper petition has been filed'
LL the candidate's name shall be printed on the primary ballot."
L2 Sec. 3.L0. G.S. 163-111(c)(1.) reads as rewritten:
13 ,'(1) A candidate who is apparently entitled to demand a
14 second primary, according to the unofficial results, for one of
15 the offices listed below, and desiring to do sor sha1l file a

L6 request for a second primary in writing or by telegram with the
L7 Executive Secretary-Director of the State Board of Elections no
t8 later than L2:00 noon on ttre seventh day (including Saturdays and
Lg Sundays) following the date on which the prirnary was conducted,
20 and such request shall be subject to the certification of the
2L official results by the State Board of Elections. If the vote
22 certification by the State Board of Elections detennines that a
23 candidate who was not originally thought to be eligible to call
24 for a second prirnary is in fact eligible to call fot a second
25 primary, the Executive Secretary-Director of the State Board ot
25 Elections shall imrnediately notify such candidate and permit him
27 to exercise any options available to him within a 48-hour period
28 following the notification:
29 Governor,
30 Lieutenant Governort
31 AII State executive officers,
32 SuPerior Court Judges,
33 District Court Judqes or District Attorneys of
34 the General Court of Justice, other than
35 suPerior court judge'
35 United States Senators'
37 t'lembers of the United States House of
38 RePresentatives,
39 State Senators in multi-county senatorial
40 districts' and
4L Members of the State House of Representatives
42 in multi-county representative districts.
43 Sec . 3 . l. 1 . G. S. 163-L7 7 reads as rewritten:,
44 "S t63-L77. Disposition of duplicate abstracts.
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L Within six hours after the returns of a prirnary or election
2 have been canvassed and the results judicialty determined' the
3 chairman of the county board of elections shall mailr or
4 otherwise deliver, to the State Board of Elections the
5 duplicate-original abstracts prepared in accordance with G.S.
6 163-176 for all offices and referenda for which the State Board
7 of Blections is required to canvass the votes and declare the
I results including:
9 President and Vice-President of the United States

10 Governor, Lieutenant Governor, and all other State executive
l.L officers
L2 United States Senators
L3 Members of the House of Representatives of the United States
14 Congress
15 Superior Court Judqes, District Court
16 Judqes and District Attorneys of the General Court of
L7 Justice
L8 State Senators in multi-county senatorial districts
19 Members of the State House of Representatives in multi-county
20 representative districts
2L Consti!.utional amendments and propositions subnitted to the
22 voters of the State.
23 One duplicate abstract prepared in accordance with G.S. L63-L76
24 for all offj.ces and referenda for which the county board of
25 elections is required to canvass the votes and declare the
26 results (and which are listed below) shall be retained by the
27 county board, which shatl forthwith publish and declare the
28 results; the second duplicate abstract shall be mailed to the
29 chairman of the State Board of Elections, to the end that there
30 be one set of alt primary and election returns available at the
3L seat of government.
32 AIt county offices
33 State Senators in single-county senatorial districts
34 Members of the State l{ouse of Representatives in single-county
35 representative districts
36 Propositions subrnitted to the voters of one county.
37 ff the chairman of the county board of elections fails or
38 neglects to transnit duplicate abstracts to the chairman of the
39 State Board of Elections within the time prescribed in this
40 section, he shall be guilty of a misdemeanor. Provided, that the
41 penalty shall not apply if the chairman was prevented from
42 performing the prescribed duty because of sickness or other
43 unavoidable delay, but the burden of proof shall be on the
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L chairrnan to show that his failure to perform was due to sickness
2 or unavoidable delay. "
3 Sec. 3.L2. G.S. 163-192 reads as rewritten:
4 ,'S 153-192. State Board of Elections to prepare abstracts and
5 declare results of primaries and elections.
6 (a) After Primary. -- At the conclusion of its canvass of the
7 primary election, the State Board of ELections shall prepare
I separate abstracts of the votes casts
9 ( 1 ) For Governor and all State of f icers, j+*stjee++f

10
11 and United States Senators.
LZ (21 For members of the United States House of
13 Representatives for the several congressional
14 districts in the State.
15 (3) For district court judges for the several district
16 court districts in the State.
L7 (3a) For superior court judges for the several superior
18 court districts in the State.
19 (4) For district attorney in the several prosecutorial
2A districts in the State.
2L (5) For State Senators in the several senatorial
22 districts in the State composed of more than one
23 county.
24 (6) For members of the State House of Representatives
25 in the several representative districts in the
26 State composed of more than one county.
27 Abstracts prepared by the State Board of Elections under this
28 subsection shall state the total number of vot,es cast for each
29 candidate of each political party for each of the various offices
30 canvassed by the State Board of Elections. They shall also state
31 the name or names of the person or persons whom the State Board
32 of Blections shall ascertain and judicially determine by the
33 count to be nominated for each office.
34 Abstracts prepared under this subsection shall be signed by the
35 members of the State Board of ElecLions in their official
35 capacity and shall have the great seal of the State affixed
37 thereto.
38 (b) After General Election At, the conclusion of its
39 canvass of the general election, the State Board of Elections
40 shall prepare abstract,s of the votes cast:
4L ( I ) For President and Vice-President of the United
42 States, when an eLection is held for those offices.
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1 (2) For Governor and aII State officers, j+e'Liees-4€
2

3 and United States Senators.
4 (3) For members of the united states House of
5 Representatives for the several congressional
6 districts in the State.
7 (41 For district court judges for the several district
I court districts as defined in G.S. 7A-133 in the
9 State.

10 (4a) For superior court judges for the several superior
1.1 court districts in the State.
L2 (5) For district attorney in the several prosecutorial
13 districts in the State.
L4 (6) for State Senators in the several senatorial
15 districts in the State composed of more than one
16 county.
L7 (7) For members of the State House of Representatives
Lg in the several representative districts in the
19 State composed of more than one county.
20 (8) For and against any constitutional amendments or
2L propositions submitted to the people.
22 Abstracts prepared by the State Board of Elections under this
23 subsection shall state the names of all persons voted for, the
24 office for which each received votes, and the number of lega}
25 ballots cast for each candidate for each office canvassed by the
26 State Board of Elections. They shall also state the name or
27 names of the person or persons whom the State Board of Elections
28 shall ascertain and judicially determine by the count to be
29 elected to each office.
30 Abstracts prepared under this subsection shall be signed by the
3L members of the State Board of Elections in their official
32 capacity and shall have the great seal of the State affixed
33 thereto.
34 (c) Disposition of Abstracts of Returns. -- The State Board of
35 Elections shall file with the Secretary of State the original
36 abstracts of returns prepared by it under the provisions of
37 subsections (a) and (b) of this section, and also the duplicate
38 county abstracts transmitted to the State Board of Elections
39 under the provisions of G.S. 163-L77. Upon the request of the
40 Legislative Services Office, the Secretary of State shall submit
4L a copy of the original abstracts to that Office. "

42 Sec. 3.13. G. S. 163-1'94 reads as rewritten:
43 ,,S 163-194. Governor to issue comissions to certain elected
44 officials.
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L Every person duly elected to one of the offices listed below'
2 upon obtaining a certificate of his election from the Secretary
3 of State under the provisions of G.S. 1.63-193, shall procure from
4 the Governor a commission attesting his election to the specified
5 office, which the Governor shall issue upon production of the
5 Secretary of State's certificate:
7 Members of the United States House of Representatives,
I Justiees, Jedges, and Superior Court Judqes, District Court
9 Judqes and District Attorneys of the General Court of Justic€.'r

LO Sec. 3.1.4. G.S. 163-1 is amended in the table by
11. deleting the entries for "Justices and Judges of the Appellate
L2 Division".
L3 Sec. 3.1.5. G.S. 163-9 reads as rewritten:
14 "S 153-9. FiIIing vacancies in Stated district judiciat
1.5 offices.
16 (a) Vacancies occurring in the eff,iees ef Justsiee e€ the
17 Slrpreme eeurts, judge ef tshe Ceurts ef Jtppealsr and office of judge
18 of the superior court for causes other than expiration of term
19 shall be filled by appointment of the Governor. An appointee to
20 the office of Justice of the Supreme Court or judge of the Court
2L of Appeals shall hold office until January 1 next following the
22 election for members of the General Assembly that is held more
23 than 60 days after the vacancy occurs, ot which time an election
24 shall be held for an eight-year term and until a successor is
25 elected and qualified.
26 (b) Except for judges specified in the next paragraph of this
27 subsection, an appointee to the office of judge of superior court
28 shall hold his place until the next election for members of the
29 General Assembly that is held more than 60 days after the vacancy
30 occurs, dt which time an election shall be held to fill the
31 unexpired term of the office.
32 Appointees for judges of the superior court from any districtl
33 (1) With only one resident judgei or
34 (21 In which no county is subject to section 5 of the
35 Voting Rights Act of 1965,
36 shall hold the office until the next election of members of the
37 General Assembly that is hetd more than 60 days after the vacancy
38 occurs, dE which time an election shalt be held to fifl an eight-
39 year term.
40 (c) When the unexpired term of the office in which the vacancy
4L has occurred expires on the first day of January succeeding the
42 next election for members of the General Assembly, the Governor
43 shall appoint to filf that vacancy for the unexpired term of the
44 office.
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(d) Vacancies in the office of district judge which occur
before the expiration of a term shatl not be filled by election.
Vacancies in the office of district judge shall be filled in
accordance with G.s. 7A-L42."

sec. 3.16. Sections 3.L through 3.15 of thiS act are
effective only if the constitutional amendment proposed by
Section 1 of this act is approved by the qualified voters in
accordance with Section 2 of this act.

sec. 4. This act is effective when it becomes law.
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ANALYSIS OF PROPOSED LEGISLATION

Subject to voter approval on November 7, 1998, this legislation amends the North Carolina Constitution to provide that, on
and after January l, 1999, the Governor shall nominate persons to fill vacancies in the offices of Chief Justice, Associate
Justice, or judges of the Court of Appeals. Appointments by the Governor are subject to confirmation of the General
Assembly by three-fifths of the members of each house present and voting. The terms of the justices and judges appointed
by the Governor extends until July 1 after the next statewide election for members of the General Assembly that is held
more than eighteen months after the date of appointment. Appointed justices and judges who wish to continue in office must
be approved by voters for a regular term of eight years in a nonpartisan election.

The legislation provides ttrat the terms of elected appellate judges who are in office on January 1,, 1999, and whose term
extends beyond that date is extended through June 30 of the year following the eighth year after the date the justice or judge
was last elected to office. The term of appointed appellate judges in office on January l, 1999, whose tenn extends beyond
that date, shall end on June 30, 2001. Thesejudges may stand for retention for a regular term at the 2000 election for
members oft he General Assemblv.
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98-RGZ-0t2(4.23',)
TEIS IS A DRAFT 19-1.{AY-98 10:08:55

D

Short Title: Victim and Witness Assistants. ( Public )

Sponsors:

Referred to:

1. A BILL TO BE ENTITLED
2 AN ACT TO RESTORE PROVISIONS THAT VICTIM AND WITNESS ASSISTAI{TS

3 SHALL ONLY PROVIDE SERVICES FOR VICTIMS OF CRIME AND WITNESSES

4 IN CRIMTNAL CASES.
5 The General Assembly of North Carolina enacts:
6 section 1. G.S' 7A-347 reads as rewritten:
7 ',S 7A-347. rrssistante eer aAninl
I s,esri-ees- Victirn and witngss as-sistants.
9 i€€s

10 Victim aJrd witness assistant positions are established under the
11 district attorneys' offices. Each prosecutorial district is
LZ allocated at least one assistsants fer a&ninistsratsive and vietsin
L3 and-+ri*nes.s+esrie.e+ victim ald witnefs-is assistant to be employed
14 by the district attorney. The Adrninistrative Office of the Courts
t 5 shall allocate additional assistants to prosecutorial districts
L6 on the basis of need and within available appropriations. Bach
L7 district attorney may also use any volunteer or other personnel
18 to assist the assistant. The assistant is responsible for
19 coordinating efforts of the law-enforcement and judicial systens
20 to assure that each victim and witness is provided fair treatment
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under Article 45 of Chapter 1.5A, Fair Treatment for Victims and
Witnesses and shalf
tse tstre dietsrie€ atsterney's effiee. be used for no other purBose,
except as may be approved pursuantto G.S. 7A-348."

Section 2. G.S.7A-348 reads as rewrittenl
"s 7A-348. Training and supervision of aesjs,texlt€---sE
aC'rinistrative and vieti- and -w,itness serwiees. victim and
witness asgistants.

Pursuant to the provisions of G.S. 7A'4L3, the Conference of
District Attorneys shall:

(1) Assist in establishing uniform statewide training
f or a"s+-i

victim and witness iervicesi
12l Assist in the implementation and supervision of

this program; and
(3) With the Director of the Adninistrative Office of

the Courtsr report annually to the Joint
Legislative commission on Governmental operations
on the implementation and effectiveness of this
act, beginning on or before february l', 1987."

Section 3. G.S. 15A-826 reads as rewritten:
,,s 15A-826.

VictiJn and witless jrssislantg.
In addiEien te p*'eviding a*nini+tsratsive-and legal suPper€ tse

vietsin and wlEness serviees Vlctirn qlrd witnesl as5isLants are
responsible for coordinating efforts within the law-enforcement
and judicial systems to assure that each victim and witness is
treated in accordance with this Article. "

section 4. This act becomes ef f ective July L | 1.998.
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ANALYSIS OF PROPOSED LEGISLATION

During the 1997 Session of the General Assembly, Section 18.7 of Senate Bill 352 (the Budget Bill) provided that victim
and witness assistants would, in addition to their duties to assure fair reatment for victims and witnesses, provide
administrative and legal support to the district attorney's office. The proposed legislation provides that victim and witness
assistants shall only provide services to crirne victims and witnesses in criminal case. This was the law prior to the change
n 1997.
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98-RGZ-0138( 4.23 )
THIS IS A DRAFT 13-MAY-98 L7 t,L5t52

D

Short Title: Small Clains Judgments. ( Public )

Sponsors:

Referred to:

A BILL TO BE ENTITLED
2 AN ACT TO AII{END SMALL CLATMS PROCEDURE TO CLARIFY THAT THE

3 DISTRICT COURf HAS AUTHORTTY TO HEAR CERTATN MOTIONS FOR RELIEF
4 FROM MAGISTRATES JUDGMENTS.
5 The General Assembly of North Carolina enacts:
6 Section 1. G.S. 7A-228(al reads as rewrit'tenl
7 "(a)
I @y The chief district cgurt iuqge nav apthorize
9'maqistrates to hear motions to set aside an order or judgment for

t0 mistake or excusable neglect pursuant to G.S. LA-l, RuIe 60(b)(1)
1l and order a new trial before a magistrate. The exercise 9f the
12 authoritv of the chief district court iudqe in allowina
t3 maqistEtes to hear RuIe 60(b)(1.) notigns shall not be construed
14 tg l:imit the suthoritv of the district court to hear -notions
15 pursuant,_go RuIe 60(b)(1) throuqh (qJ of the Rules of Civi!
L6 Procedure for relief from a judqlqent or order entered
17 maqistrate and, if granted, to order a new trial before -a
18 maqistrate. After final disposition before the magistrate, the
19 sole remedy for an aggrieved party
20 before a district court judge or a

is appeal for trial de novo
jury. Notice of appeal maY be
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given orally in open court upon announcement or after entry of
judgment. If not announced in open court, written notice of
appeal must be filed in the office of the clerk of superior court
within 1.0 days after entry of judgment. The appeal must be
perfected in the manner set out in subsection (b). Upon
announcement of the appeal in open court or upon receipt of the
written notice of appeal, the appeal shall be noted upon the
judgrnent. If the judgrnent was mailed to the parties, then the
time computations for appeal of such judgment shall be pursuant
to G. S. lA-L, RuIe 6. "

section 2. This act is effective when it becomes law.
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G.S. 7A-228 provides that "with the consent of the chief district court judge, a magistrate may set aside an order or
judgment for mistake or excusable neglect pursuant to Rule 60(bX1) and order a new trial before a magistrate. " In 1995,
the Court of Appeals interpreted this statute to exclude district court judges from hearing any Rule 60(b) notions to set
aside a judgment.. The proposed legislation clarifies G.S. 7A-228 to authorize district court judges to hear any Rule 60(b)
motion whether or not magistrates are authorized by the chief district court judge to hear a motion under Rule 60OX1).
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98-RGz-004 ( 4.23 )
TEIS IS A DRAFT 13-!lAY-98 L1:47t2L

D

Short Title: fV-D UIFSA Cases,/Represent. ( Public )

Sponsors:

Referred to:

1

2

3

4

5

6

7

8

9

10
1L
t2
13
14
l5
16
l7
18
19
20

A BILL TO BE ENTITLED
AN ACT TO PROVIDE THAT THE CHTLD SUPPORT ENFORCEI{ENT AGENCY SHALL

REPRESENT OBLIGEES IN IV-D UIFSA CASES AND TO APPROPRIATE
FUNDS.

The General Assenbly of North Carolina enacts:
Section 1. G.S. 52C-3-308 reads as rewritten:

"S 52C-3-308. Representation of obligee.
lE shaltr be the dutsy ef tsh+ distsriet atterney te rePresents tshe

eblr gee irr- preeeedings antsherised - by thie €haPt'er unless
igee- In a IV-D case,

the support enforcement aqencv stlgll provide legal representation
for the ohliqee in proceedigqs agthgrized bv this Chapter unless
the obliqee makes alternative arranqements. In a non-IVj'D cds€r
the district attornev shall represent the obliqee in proceedinos
authorized bv this Chapter unless the obliqee makes alternative
grranqements.- An obligee may employ private counsel to represent
the obligee in proceedings authorized by this Chapter- "

Section 2. There is appropriated from the General Fund
to the Department of Human Resources the sum of four hundred
twenty thousand dollars ($420r000) for the L99e-99 fiscal year to
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irnplernent the provisions of this act, to be distributed among

both county and state child support agencies.
section 3. This act becomes effective July t, 1.998.
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This legislation would provide that the local child support enforcement office, rather than the district attorney's office,
represent the obligee in a IV-D interstate child support case under the Uniform Interstate Family Support Act (UIFSA).
The legislation also appropriates $420,000 for the 1998-99 fiscal year to pay for the state and local shares of providing ttris
representation.

The legislation would be effective on July 1, 1998.
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98-RGZ-005(4.23)
THIS IS A DRAFT 13-ldAY-98 11:11:15

Short Title: No Ins. Points,/ls MPtl Over Lirnit. ( Public )

Sponsors:

Referred to:

A BTLL TO BE ENTITLED
AN ACT TO PROVIDE THAT THERE IS NO INSURANCE PREMIUM SURCHARGE OR

ASSESSMENT OF POINTS TOR A CONVICrION FOR SPEEDING FTFTEEN

MILES PER HOUR OR LESS OVER lHE SPEED LIMIT.
The General Assenbly of North Carolina enacts:

section 1. G.S. 58-36-75(f) reads as rewritten:
,,(f) The subclassification plan shall provide that with

respect to a conviction for a 'violation of speeding JO l'5 miles
per hour or less over the speed LiIIFits" limit' og L0-miles per
hour over the speed linit where thq s Iinit is 70 miles per
houg or morer' there shall be no premium surcharge nor any
asseisment ofloints unless there is a driving record consisting
of a conviction or convictions for a moving traffic violation or
violations, except for a prayer for judgrnent continued for any
moving traffic violation, during the three years inmediately
preceding the date of application or the preparation of the
renewal. The subclassification plan shalL also provide that wit'h
respect to a prayer for judgment continued for any moving traffic
violation, there shall be no premium surcharge nor any assessment
of points unless the vehicle owner, principal operator r ot any
licensed operator in the owner's household has a driving record
consisting of a prayer or prayers fot judgment continued for any
moving traffic violation or violations during the three years
immediately preceding the date of application or the preparation
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I of the renewal. For the purpose of this subsection, a 'prayer for
2 judgnent continued' means a determination of guilt by a jury or a

3 court though no sentence has been irnposed. For the purpose of
4 this subsection, a 'violation of speeding :3 15 miles per hour or
5 less over the speed limits" li-nit, or 10 miles per ho-ur oJer the
5 speed limit where the spe_ed lirnit is 70 mile.s per houE or morer'
7 does not include the offense of speeding in a school zone in
8 excess of the posted school zone speed limit. "
g Section 2. The North Carolina Rate Bureau shall develop

10 an amendment to the subclassification plan consistent with the
11. provisions of this act. The Bureau shall file the amendment with
12 the Commissioner no later than October tt 1998, and the amendment
13 shall become effective January L, 1'999.
14 Section 3. Section 2 of this act is effective when it
L5 becomes law. The remainder of this act becomes effective January
16 L, 1999, and applies to violations occurring on or after January
1.7 L, 1.999.
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Under current law, there is no insurance premium surcharge or assessment of points for a conviction of speeding 10 miles

per hour or less over the speed limit. The proposed legislation would amend G.S. 58-36-75 to provide that there is no

insurance premium surcharge or assessment of points for a conviction of speeding 15 miles per hour or less over the speed

limit where the speed limit less than 70 miles per hour.

The bill becomes effective January 1, 1999 and applies to violation occurring on or after that date.
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98-RGz-006 ( 4.23 )
THIS IS A DRAFT l3jltAY-g8 1l:L3:44

Short Title: Habit. Felon Determination. (Public )

Sponsors:

Referred to:

A BII-,L TO BE ENTITLED
AN ACT TO RECODIFY THE LAW CONCERNING TIABITUAL TELONS AND VIOLENT

HABITUAL FELONS, TO PROVIDE THAT THE ISSUE Or WHETHER A

DEFENDANT IS AN HABITUAL FELON OR A VIOLENT HABITUAL FELON

SHALI, BE DETERMINED BY THE TRIAL JUDGE, AND TO MAKE OTHER

CHANGES.
The General Assenbly of North Carolina enactsl

Section 1. G.S. L4-7.L is recodified as G.S. 15A-
1340.13A; the remainder of Article 2A of Chapter L4 of the
General Statutes is repealed.

section 2. G.s. LA-'l .L, as recodified by section 1 of
this act, reads as rewritten:
,'S 154-1340.1.3A. Persens-definsd as-hahitsual Eabitual felons.

f,eleny effenses in any f,ederal eeurts er stsatse eeurt- in the Unitsed
Statses er eedainetsien tshereef, i- deelared te be an--habitsual
felerr- Fer the purpese ef tshis-ft+'tieler + f,eletly ef fense is

a e e*rr,ietsien was retsurned - regar.dless ef Ehe sentsenee a€tsuallY
zt
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I felenies eefiunitstsed befere a pereen atstsains th€ age ef 18 years
2 shall net eenstsitsnte nere Ehan ene feleny, The eem$issien ef a

3 seeend feleny shall neE fall witshin the purview e€ this Jtrtsiele
4 unlees ie ie eemnitstsed aftser-tshe eenvietsien e€ er plea ef 9ui}tsY
5 te the firsts feleny. Ehe eenmissien e€ a tldrd €eleny shall nets

6 fall witshin the purview ef tshis Artsiele unless its ie eerunittsed
? a€ter tshe eenvietsien e4 er plea ef, guil€y te the seeend f,elenY'
I
9

19 thie &*.tsiele. Sny feleny ef,lense te whieb a Parden has been
11
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pa'rAo*-
(at Oefinitions. -- fhe followinq _definitions shall applv in

thisr section when determininq a pgrson's sgatus as an habitual
felon:

(1) Felonv. -- An offense_that is a felonv under the
Iaws of lbe State or other sovereiqn wherein a plea
of quiltv was entered _or a conviction was returned
reqjrrdless of the sentegce irctuallv imposed. The
term does not include, however, federal ojfenses
relati to the facture s ion, sale
and lfrr4le{ qffenses involviPq in
liquors. -- For the purposes of this section'
felonies comnitted before a person attains the aqe
of 18 vears shall not constitute more than one
felonv. The comqisaion of q second felonv-shall ngt
falI within the ourview of this section unless it
is comrnitted after the conviction of or plea of
quiltv to the first felonv. The- conunission of a

ihird felonv shall not fall within the purviev! oE

this sec-tion unless it i9 corunitted after the
cotvlqtron of or pJea gf quiltytothesecond
felonv. Pleas of ilty to or convi-g!!en-q--g!
ielonies before Julv 6, 1.967, are not felonies for
the pgfposes of this section- A felonv offense to
which a pardon Fas been extended is not a felonv
for the purposes of this section. The burde.n of
pioGnq the pardon shalt rest ,ith the defendant;
the State is not required to disprove a
naoiiuar felon A person who b@
o_f or pled quiltv to three or nore Jelonv offenses
in any federal court qr state court in the united
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States or cogbinaElon thereof prior to cornmittinq
thel:urrent offegse.

(bl Sentencinq of Habitual Felons. -- When a person is
co-nvicted qf or pleads ouiltv to_ anv felonv under the -laws of
this State, the district attornev mav, upon senEencinq, subqit to
the trial iudge, as an enhanced. sentencinq factor, the
detgrminat,ion of the perso_n's status grs an habitual felon. f f the
trial iudqe determines, upon submission bv the district attornev
of the defendant's status as an _habitual fe_lon tLat the felonv
waq qomrnitted by an habitual f elon,- the-trial iudqe shall
sentertce the person as -a Class € felon, except- wher-e the felox
has been sentenced as a C}ass A' B1, qf q2 fefon. In dete
the prior record level of the -person sentenced as an habitual
felon, the convictions used to establislt the person's status as
an habitual felon sha1l not bg used. A sentence imposed on an
habitugl felon pursuant to this sectigrn shall rgn consecutivelv
wlt.h and_shall gornnence at the elpiration of anv sentence-beina
seryed bv the person sentenS:ed-under this section.

c Disclosure of Habitual Felon Statuso -- Tf !be-liglfic-t
attorn fails to serve written notice u defendant no
later than 20 workinq davs before trial of the defendant's status
iJ jn habitual _felon and the district attorqev's intentiqn to
submit to the tri_al iudqe the de-fendant's status as an habitual
ielon, the defendant mav not be sentenced as an habitual felon
under this seqtion..

(dl Evidence of Prior Convictions. -- I:r sentencinq a person
under this section, the rd or records of Prior conv ot

rt to determi if thefelonv of fenses mav be used__bv the court to -determine il- !'he
Eilon has been convicted of _former f e-lonv of f enses. A orior
conviction mav be shown-bv stipulatio:r of the parties or bv the
or:iqinil or a certified copv of the cour! record of -the Driqr
conviction. rhe original or certified copv of the court recor4,
b,ear.inq the sgrrne narne as that bv which -the defendant is chafqe4'
sfreill bre iuff icient to show that the defendant- named therein is
th_e same as tJre defendant before the court and to ishow the facts
set out in the record, and the burden .oJ---e show to the
contrary _shall be upon the defendant. "

Section 3. G.S. L4-7.7 is recodified as G.S. 15A-
1.340. 138; the remainder of Article 29 of Chapter L4 of the
General Statutes is repealed.

section 4. G.s. !4-7.7 | as recodified by section 3 of
this actr reads as rewritten:
"S 15A-1340.138. Violent habitual
felons.

98-RcZ-006(4.23l, Page 3
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(a| $ny ^ersen whe has been- eenviete4 ef bwe vielent felenies
in any fede*ral eeu*'ts, in a eeurts ef, tshis er any ether stat'e ef

i,T
deelaried te be a vielent, habitsual felerl., Fer purP€rses ef t'hie
nrtieler "€envi€
er hae e*tered st. plea ef guiltsy er ne eentests tse t'}le vielent
€eleny eharge, an* judgments has beer e*tered €hereen when sueh
eetsien eeeurred en er a€tser July 61 1957,- Ehis JLrtsiele dees net
appty tse a seeen4 vielent- f,ele$y unless i€ is eenmitt€d a€ter tshe

eenvietsien er plea ef guilt# er ne eentes€ te ghe firet vielents

eenvieEien as- an habitsr*al f,elen shall ne€r fer purPese8 ef,'this

{-L}- j'e€-
€r

€q*i ilri#+€+
'€-)-

€|
eubstsanEially equivalents tse tshe effenses set €ertsh

(al trqfinitigns. --__fhe followinq definitions-shall apPlv in
thiJ section when determininq _a person's status as a violent
h;rbitual felon:

(1) Viole+t felonv. -- An offense that is one of the
followinq:
a:. A11 ClasE A throuqh E felonies.
b. Anv repegled or superseded -offeqse

substanEialtv -equivalent to the offe$ses
Iisted in sub-subdivision a.

c. Anv offense conmitted in anotlrer iurisdigtion
substantiallv equivalent to the offense+ set
forth in sub-sub-4ivisions-a. or b.

A person is colryicted-of -a violent fe-lonv if he or
she has been adiudqed quiltv of or has entered a
plea of quiltv to a violent felgpv charqsr' and a
iudqnent has been entered on 9r after Julv 6' 1967.
This section does not applv to g second violent
felonv unless it is comrnitted after'the conviction
or plea of quiltv or no c-ontest to the f irgt

Page 4 98-RcZ-006 ( 4.23 )
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violent felony. Anv felonv to which I pardon has
been extended shal-l noL, for the purposes of this
section, constitute a violent felonv- The bur9en of
provinq a perdon shall -rest with Ehe dgrfendant' an4
the State shall not be required to digprove a
oardon. Conviction and punishment as an habitual
felon shall not, for the purposes of ttris section,
cotlstitute a violent felonv.

lzL Violent habitual felon. -- Anv person who has been
convicted of two violent felonie-s in anv federal
court, in a court of this or anv other state of the
United States, or in a combination of these courts.

(b) Sentencinq of Violent Habitual Felons. -- Whe+ a person is
convicted of_or plrga{E quiltv to anv violent felonv under the
laws grf this State, the district attornev- mav, upon sent€ncin9r
submiq to the tq.ial 'iudqe,- as an enhanced sentencinq factorr the
determination of the person's status as a violent habitual felon.
ii the trial iudqe determines, uoon the subnlissioL bv the
district aiCornev -of the person's status as a violent habltual
felon Lnai ine J-iotent felonv was cornmitted bv a violent habitgal
felon, ihe triql iudqe_ shatl sentence the person. to life
irnprilonment without parole, except where the- death penaltv is

. Life risonment without parole
will spend the rerlrainder of tlle person'_s ngtural life in Drison.
The sentenci not the sen not
place the pers-on sentenced on probation. Sentences tor violent
babitual felons imposed under this Article shall run
co"iedutivelv with and shall co$tlence at the expirat
other senteqce being sefveg bY t

c) Disclosu of Violent Habi Felon s. If
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district attorney fails to rve written notice
defendant no later than 2A worki davs fore trial of
de€endqntli status as a violent habitual felon and the dlstrict
attor4ev,s inte-ntion to submit to the trial iudqe-the defendanF's
slqtus as a violent habitual felon, the defendant nav not be
sentenced as a violent habitual felo4 rlnder this section.

d) Evidence of Prior Convictions. -- In sente
Uqqei this secUion, Ehe records ot qrior cgvictions -of .violgnt
f€lcmiesr rnlv be used bv the court to deterrnine if the pgrson has

violent feErnie-s. A prior conviction
shown stipulati f the ].es or the oriqinalnal- or

a certi-iied cop.r of the court record of !'he pr-iol-conyiction.
iiie oriqigal or qertified copv of tbe couqt recgrd' bearinq the
same name as that by hrhich the- dgfendant -is charqedr -shall be

98-RGZ-006(4.23) Page 5
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prirna facie evidslnce that the defendant namqsl therein is the sa$e

evt of the facts set out therein, and rden of a

showing to t-he coStrarv ghall be upon the defendant. "
Section 5. This act becomes effective December L' 1998,

and applies to offenses cornmitted on or after that date.

Page 5 98-RGZ-006(4.23)



ANALYSIS OF PROPOSED LEGISLATION

Under current law, a defendant charged with a felony may also be charged with being an habitual felon or a violent habitual
felon depending on the defendant's prior felony record. However, if a charge of habitual or violent habinral felon is made,
it is treated as a separate proceeding which ultimately must be determined separately by the jury.

The proposed legislation amends the General Statutes to provide that the charge of habitual felon or violent habitual felon is

tried before the trial judge without a jury.
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Short Title: Restitution/Civil Judgnent. (Public )

Sponsors:

1
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t4
L5
L6
L7
18
19
20

Referred to:

A BILL TO BE ENTITLED
AN ACT TO AIJLOW THE ENFORCEMENT OF AN ORDER FOR RESTITUTION TN A

CRTMINAL CASE IN THE SAI.TE MANNER AS A CTVTL JUDGMENT' TO CREATE

AN EXCEPTION TO THE STATUTORY EXEMPTIONS FOR EXECUTION OF SUCH

A JUDGI,IENT, AND TO CHANGE THE ORDER OF PRIORITY FOR

DISBURSEMENT OF Fl,rNDS IN A CRIMINAL CASE'
The General Assernbly of North Carolina enacts:

Section 1.. G' S. 15A-1343 (d) reads as rewritten:
"(d) Restitution as a Condition of Probation. As a

condition of probation, a defendant may be required to make

restitution or reparation to an aggrieved party or parties who

shall be named by the court for the damage or loss caused by the
defendant arising out of the offense or offenses committed by the
defendant. When restitution or reparation is a condition
imposed, the court shall hold a hearinq to determine the amqunt
of titution or ation due the ieved r-es.
fhe court shaf] take into consideration the resources of the
defendant, including all real and personal property owned by the
defendant and the income derived from such property, his ability
to earn, his obligation to support dependents, and such other
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matters as sha1l pertain to his ability to make restitution or
reparation, but the court is not reguired to make findings of
fact or conclusions of law on these matters when the sentence is
imposed. The amount must be limited to that supported by the
record, and the court rnay order partial restitution or reparation
when it appears that the damage or loss caused by the offense or
offenses is greater than that which the defendant is able to pay.
An order provid for restitution or ration, ds a
orf lupervised or unsupervised probation, except- an ordeg
resultinq from a worthles+ check' mav be enforcgd in the same

manner as a civil ided in this
f indinq that restitution in a s-uln---celtqi4 ins due and

Ie, and that the defendant's Brqbellon_-g-bogfd t,erminated
on r.evo,ked, 

-the iudqe presidinq at the probation termination o{
revocatiott hearing shall order t-tpt a luaqnent ne Aoc
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pursuant to e.S. 1-2g3 et seq. in the countv of Fhe o$-qipal
conr.iction as of the date of notification to the clerk in that

. The clerk II add to the
docketed qmountsr equal to _the standard fees for doc-ketinqr
@Cionr_and mailinq, as appropriate, and shall
collect- anv other fees or charqes incr+rred -as in the enforc€ment

iifst class maif at the victiqls last known addre-9t--e!--the
docketing of the ide the victirn with a ceflified

of the order tinq ent f the civil t. A civil
udqment under this section shall be reduge4

Uv tte defendant pursuant to lhe criminal case' includiltq
paYnrentsrnadt pu:'suant to lllork release privileqes. An ordeorder
@Jtitution or reparation sharl in no way abridge
the right of any aggrieved party to bring a civil action against
the defendant for money damages arising out of the offense or
offenses committed by the defendant, but any amount paid by the
defendant under the terms of an order or iudqment as provided
herein shall be credited against any judgment rendered against
the defendant in such civil action. As used herein,
.restitution, shall mean (i) compensation for damage or loss as

could ordinarily be recovered by an aggrieved part'y in a civil
action, and (ii) reimbursement to the State for the total amount
of a judgment authorized by G.S. 7A-455(b). As used herein,
.reparation, shal-t include but not be limited to the performing

Page 2 98-RGZ-007(4.23)
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of conmunity services, volunteer work, or doing such other acts
or things as shall aid the defendant in his rehabilitation. As

used herein 'aggrieved party' includes individuals, firms'
corporations, associations, other organizations, and government
agencies, whether federal, State or local, including the Crime
Victirns Compensation Fund established by G.S. 158-23. Provided,
that no government agency shalI benefit by way of restitution
except for particular damage or loss to it over and above its
normal operating costs and except that the State may receive
restitution for the total amount of a judgment authorized by G.S.
7A-455(b). A government agency may benefit by way of reparation
even though the agency was not a party to the crime provided that
when reparation is ordered, conrmunity service work shall be
rendered only after approval has been granted by the owner or
person in charge of the property or prenises where the work wiII
be done. provided further, that no third party shall benefit by
way of restitution or reparation as a result of the liability of
that third party to pay indemnity to an aggrieved party for the
damage or loss caused by the defendant, but the liability of a

third party to pay indemnity to an aggrieved party or any palrment

of indemnity actually made by a third party to an aggrieved party
does not prohibit or limit in any way the power of the court to
require the defendant to make comptete and full restitution or
reparation to the aggrieved party for the total amount of the
damage or loss caused by the defendant. Restitution or
reparation measures are ancillary remedies to promote
rehabilitation of criminal offenders, to provide for compensat'ion
to victirns of crime, and to reimburse the Crime Victims
Compensation Fund established by G.S. 1'58-23, and shall not be

construed to be a fine or other punishment as provided for in the
Constitution and laws of this State. "

section 2. G.s. 148-57.1 is amended by adding a new

subsection (bl) to read:
" (bL ) If the post:8-elease Supervision Commission

ses restitution as a -condition of parolm st-release
jupirvision, the Coryqlgsion shall notify_ the sentenc court of

restitution including the- amount of restitu ion. The

inq court shal1 order tllq-clerk of court countv of
iction to docket a civil nt pursuant to G.S. 1-233 et

. in the amount of restitutio4. The clerk to the

98-RcZ-0 07 (4 .23!,
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amount of the
standard fees for docketi ins, cert.ification, and mail
as appropriate, and shqll collect anv othel fePs or charqes
incurred as in the enforcement of othgf civil iudqnents.
qlerk shall notifv Fhe victim bv firFt class mail at the victimjs
lastlnown agdress of the docketinq of the iudqment and progide
ttre victirn with a certified copv of the o-rder diregl'ing entrv of
ttre ciJil iudqment. an order providinq fgr a-civil jqdqment under
qtis__gbgeggio4 shall in no way jrbridqe the rioht of anv

rtv to brinc a civi] action against tlq_defendant for
monev damaqes ariginq out of the offgrnse or offenses cornmitte{bv

the defendant under thethe defendant, but anv amount paid bv the defendant under,the
terms of a civil as provided herein shall credited
ffiment rendered aqainst -the defeSdant- in such civil
4i9L:"

Section 3. G.S. 1C-1601(e) reads as rewritten:
(e) Exceptions. -- The exenptions provided in this Article are

inapplicable to claims
(1) Of the united states or its agencies as provided by

federal law;
(21 of the state or its subdivisions for taxes,

appearance bonds or fiduciary bondsi
(3) Of lien by a laborer fot work done and performed

for the person clairning the exemption, but only as
to the specific property affectedi

(4) Of lien by a mechanic for work done on the
premises, but only as to the specific property
affected;

(5) For payment of obligations contracted for the
purchase of the specific real property affectedi

(6) Repealed by session Laws L98L (Regular Session,
1982), c. L224, s. 6, effective September Lt L982i

(71 For contractual security interests in the specific
property affected; provided, that the exemptions
shall apply to the debtor's household goods
notwithstanding any contract for a nonpossessoryt
nonpurchase money security interest in any such
goods i

(8) For statutory liensr or the specific property
affected, other than judicial liensi

Page 4 98-RGZ-007 (4.231
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1 (9) For child support, alimony or distributive award
2 order pursuant to chapter 50 of the General
3 StaEu*ss- Statutesi
4 ( 10 ) For criminal lgstitgtion orders docketed as- civil
5 iudqments-pursuent -to G.S. 15A-1341(d).
6 Section 4. G'S. 7A-304(d) reads as rewritten:
? (d) In any criminal case in which the liability for costs'
I fines, restitution, or any other lawful- charge has been finally
9 determined, the clerk of superior court shall, unless otherwise

10 ordered by the presiding judge, disburse such funds when paid in
1.1 accordance with the following priorities:
LZ l_l_L Sums in restitution prorated amonq the p€rsons
L3 entitled theretoi
14 +l+l_?-t Costs due the countY;
15 €+!l[ Costs due the city;
16 €+l-U Fines to the county school fundi
17 +4+ Sums irr restitsutsien preratsed arneng the PerEenE
18 Mi
19 (5) Costs due the Statei
20 (6) AttorneY's fees.
2L Sums in restitution received by the clerk of superior court
22 shall be disbursed when:
23 ( 1) Cornplete restitution has been receivedi or
24 (2) When, in the opinion of the clerk, additional
25 payments in restitution wiII not be collectedi
26 or
27 (3) Upon the request of the person or persons
28 entitled theretoi and
29 (4) In any event, dt least once each calendar
30 Year.
3L section 5. This act becomes effective December Lt 1998,

32 and applies to offenses corunitted on or after that date.

98-RGZ-007(4.23) Page 5



ANALY$S OF PROPOSED LEGISLATION

G.S. 15A-1343(d) provides the process by which a court may order restitution to a victim as a condition of a defendant's
probation. G.S. 148-57.1 allows a judge to make a recommendation of restitution as a condition of parole or post release
supervision. If the judge makes a recommendation of restitution, the Post-Release Supervision and Parole Commission has
the authority to make restitution a condition of parole or post-release supervision.

For probationary sentences, section I of ttre proposed legislation amends G.S. 15A-1343(d) to require a judge, upon
termination or revocation of probation, to order the docketing of a civil judgment against the defendant in the amount of
restitution owed. For active sentences, section 2 amends G.S. 148-57.1 to require the Post-Release Supervision and Parole
Commission to notify the sentencing court of a restitution order. The sentencing court then orders the clerk to docket a
civil judgment in the amount of the order of restitution issued by the Commission. Under both sections, the clerk may add
to the judgment amounts equal to standard fees or charges incurred in the enforcement of judgments.

Section 3 of the proposed legislation would provide an exception to the exemptions from execution for these civil
judgments.

Section 4 provides that of the funds paid into the court by a defendant, restitution to the victim will be disbursed first,
before other costs and fines. Current law provides that restitution is disbursed fourth, after costs due the county, costs due
the city, and fines to the county school fund.
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Referred to:

A BILL TO BE ENTITLED
AN ACT TO INCREASE THE AMOUNT THAT MAY BE TN CONTROVERSY IN

DISTRICT AND SUPERIOR CIVIL COURTS AND TO MAKE CORRESPONDING

CHANGES TO THE RULES OF CTVIL PROCEDURE AND NONBINDING

ARBITRATION.
The General Assernbty of North Carolina enacts:

Section 1.. G.S. 7A'243 reads as rewritten:
"S 7A-243. Proper division for trial of civil actions generally
detemined by amount in controversy.

Except as otherwise provided in this Article, the district
court division is the proper division for the trial of all civil
actions in which the amount in controversy is €e*-*}}er*t'anc
W twentv-five thousand dollars ($25'0001 or lessi
and the superior court division is the proper division for the
trial of all civil actions in which the amount in controversy
exceeds tsen tsheusand dellars ($10r000), twentv-fiv€ thousand
dollars ( $25r 000 ) .

For purposes of determining the amount in controvefsY, the
following rules appty whether the relief prayed is monetary or
nonmonetofy, or both, and with respect to claims asserted by
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L complaintt
2 conplaint:
3 (r)
4

s (21
6

7

I
9

L0
11
t2
13
14 (3)
15
L6
L7
18
19
20
2t
22
23
24
2s (4)
26
27
28
29
30
3L
32
33
34
35
36
37
38
39

counterclaim, cross-complaint or third-party

The amount in controversy is computed without
regard to interest and costs.
Where monetary relief is prayed, the amount prayed
for is in controversy unless the pleading in
guestion shows to a legal certainty that the amount
clairned cannot be recovered under the applicable
measure of damages. The value of any property
seized in attachment, claim and deliveryr or other
ancillary proceeding, is not in controversy and is
not considered in determining the amount in
controversy.
Where no rnonetary relief is sought, but the relief
sought would establish, enforcer or avoid an
obligation, right or title, the value of the
obligation, right, or title is in controversy.
Where the owner or legal possessor of property
seeks recovery of property on which a lien is
asserted pursuant to G.S. 44A-4(a) the amount in
controversy is that portion of the asserted lien
which is disputed. The judge may require by rule or
order that parties make a good faith estimate of
the value of any nonmonetary relief sought.
€r. Except as provided in subparagraph c of this

subdivision, where a single party asserts two
or more properly joined claims, the clains are
aggregated in computing the amount in
controversy.

b. Except as provided in subparagraph ct where
there are two or more parties properly joined
in an action and their interests are alignedt
their claims are aggregated in computing t'he
amount in controversy.

c, No claims are aggregated whj-eb that are
mutually exclusive and in the alternative, or
wbieh that are successive, in the sense that
satisfaction of one claim will bar recovery
upon the other.

Page 2 98-RGZ-008A( 4.231
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d. Where there are two or more claj-ms not subject
to aggregation the highest claim is the amount
in controversy.

(5) Where the value of the relief to a claimant differs
from the cost thereof to an opposing party, the
higher amount is used in deternining the amount in
controversy. "

Section 2. G.S. lA-1, Rule 8(a) reads as rewritten:
,'(a) Claims for relief, -- A pleading r#j,elb that sets forth a

claim for relief, whether an original cLaim, counterclaim,
crossclaim, or third-party clain shall contain

( 1 ) A short and plain statement of the claim
sufficiently particular to give the court and the
parties notice of the transactions, occurrencesr of
series of transactions or occurrences, intended to
be proved showing that the pleader is entitled to
relief, and

(21 A demand for judgrnent for the relief to which b€
M the pleader claims to be entitled.
Relief in the alternative or of several different
types may be demanded. rn all negligence actions,
and in aII claims for punitive damages in any civil
action, wherein the matter in controversy exceeds
the sgm or value of ten tsheusard CeIIare ($101000)r
twentv-five thousand dollars- ($25'0091 ' the
pteading shall not state the dernand for monetary
relief, but shatl state that the relief demanded is
for damages incurred or to be incurred in excess of
ten Eheusand dellars ($10r000) ' tw-entv-five
thousand {ollars ($25,000}- However, at any tine
after service of the claim for relief, dtrY party
may reguest of the claimant a written statement of
the monetary relief sought, and the claimant shall'
within 30 days after such service, provide €{*€b
that statement, which shall not be filed with the
clerk until the action has been called for trial 0r
entry of default entered. su€b The statement nay be
amended in the manner and at times as provided by
Rule 15. "

Section 3. G.S. 7A-37.1' reads as rewrittenl

98-RGZ-008A( 4.231 Page 3
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L ,,S 7A-37.1. Statewide court-ordered, nonbinding arbitration in
2 certain civil actions.
3 (a) The General Assembly finds that court-ordered, nonbinding
4 arbitration may be a more economical, efficient and satisfactory
5 procedure to resolve certain civil actions than by traditi-onal
6 civil litigation and therefore authorizes court-ordered
T nonbinding arbitration as an alternative civiL procedurer subject
I to these provisions.
9 (b) The Supreme Court of North Carolina may adopt rules

10 governing this procedure and may supervise its implementation and
11 operation through the Administrative Office of the Courts. These
12 rules shall ensure that no party is deprived of the right to jury
13 trial and that any party dissatisfied with an arbitration award
L4 may have trial de novo.
15 (c) This procedure may be ernployed in civil actions where
L6 claims do not exceed fiftseen tsheesand dellars F$15r000). twentv-
17 five thousand dollars ($25'000).
18 fd) 'Ihi€ procedure may be implemented in a judicial district'
19 in selected counties within a districtr or in any court within a

20 district, if the Director of the Adninistrative Office of the
2L Courts, and the cognizant Senior Resident Superior Court Judge or
22 the Chief District Court Judge of any court selected for this
23 procedure, determine that use of this procedure may assist in the
24 adrninistration of justice toward achieving objectives stated in
25 subsection (a) of this section in a judicial district, countyr or
26 court. The Director of the Administrative Office of the Courts,
27 acting upon the recommendation of the cognizant Senior Resident
Zg Superior Court Judge or Chief District Court Judge of any court
29 selected for this procedure, may terminate this procedure in any
30 judicial district, countyr of, court upon a determination that its
31. use has not accomplished objectives stated in subsection (a) of
32 this section.
33 (e) Arbitrators in this procedure shall have the same immunity
34 as judges from civil liability for their official conduct. "
35 Section 4. This act becomes effective October t, 1998'
36 and applies to claims filed on or after that date.
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ANALYSIS OF PROPOSED LEGISLATION

This legislation would increase the amount in controversy for civil cases heard in district court from $10,000 to $25,000. It
would also amend G.S. lA-1, Rule 8(a), which provides for a nonspecific demand for relief in negligence actions and in
any claim for punitive damages, to increase from $10,000 to $25,000 the amount above which a specific demand cannot be
made. The legislation would also authorize increases in the amount in controversy from $15,000 to $25,000 for civil cases
that may be subject to court-ordered arbitration.

The legislation would be effective on October 1, 1998, and would apply to claims filed on or after that date.
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Short Title: Eliminate Certified Notice. (Public )

Sponsors:

t
2

3

4

5

6

7

I
9

L0
11.

t2
13
L4
15
16
l7

Referred to:

A BILI, TO BE ENTITLED
AN ACT TO ELTMINATB THE REQUIREMENT OF CERTIFIED I'I.AIL NOTICE IN

BOND FORFEITURE CASES.
The General Assernbly of North Carolina enacts:

Section l. . G. S. L5A-544 ( b ) reads as rewrj-tten:
',(b) If the principal does not cornply with the conditions of

the bail bond, the court having jurisdiction must enter an order
declaring the bail to be forfeited. If forfeiture is ordered by
the court, a copy of the order of forfeiture and notice that
judgrment will be entered upon the order after 60 days must be

served on each obligor. Service is to be made by the cl-erk
mailing by eertsified mail, retnrn reeeiptr reqneetsedr first cleiss
mail a copy of the order of forfeiture and notice to each obligor
at each obligor's address as not,ed on the bond and note on the
original the date of mailing. Service is complete three days
after the rnailing.

sec. 2. This act is effective when it becomes law.



ANALY$S OF PROPOSED LEGISLATION

Under changes made the General Assembly during the 1995 Regular Session, an order of forfeiture of a bail bond must be

served upon the defendant by certified mail, return receipt requested. Prior to the 1995 Session, service was attempted first
by the sheriff, and if service was not obtained, the clerk mailed the order by regular mail. The legislature removed the
requirement of attempted service by the sheriff and provided that service was to be made by certified mail.

The proposed legislation would delete the requirement of service by certified mail and allow service by first class mail.
Service by certified mail often serves little purpose since the defendant has failed to appear in court and cannot be located.
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Short Title: Clerks of Court on Cornmissions. ( Public )

Sponsors:

Referred to:

A BILL TO BE ENTITLED
AN ACT TO ADD CLERKS OF COURT TO THE SENTENCING AND POLICY

ADVISORY COMMISSION, THE CRIMINAL JUSTICE ADVISORY BOARD' AND

THE GOVERNOR'S CRIME COMMISSION.
The General Assernbly of North Carolina enacts:

Section L. G.S. 164-37 reads as rewritten:
"S 164-3?. Memlrersbip; chairman; meetings; (Iuorum.

The Comrnission shall consist of 3.8 29 members as follows:
(1) The Chief Justice of the North Carolina Supreme

court shall appoint a sitting or former Justice or
judge of the General Court of Justice, who shall
serve as Chairnan of the Commission;

(21 The chief Judge of the North carolina court of
Appealsr or another judge on the Court of Appeals'
serving as his designeei

(3) Ttre Secretary of Correction or his designee;
(4) The Secretary of Crime Control and Public Safety or

his designee;
(5) The Chairman of the Parole Commission, or his

designee;



I
2

3

4
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I
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15
1.6
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2L
22
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24
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38
39
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(6) The President of the Conference of Superior Court
Judges or his designeei

(71 The President of the District Court Judges
Association or his designee;

(8) The President of the North Carolina Sheriff's
Association or his designeei

(9) The President of the North Carolina Association of
Chiefs of Police or his designeei

(10) One member of the public at large, who is not
currently licensed to practice law in North
Carolina, to be appointed by the Governor;

(11) one member to be appointed by the Lieutenant
Governor;

(12) Three members of the House of Representatives, to
be appointed by the Speaker of the House;

(13) Three members of the Senate, to be appointed by the
President Pro Tempore of the Senate;

( 14 ) The President Pro Tempore of the Senate shall
appoint the representative of the North Carolina
Community Sentencing Association that is
reconmended by the President of that organizationi

(15) The Speaker of the House of Representatives shall
appoint the member of the business community that
is recommended by the President of the North
Carolina Retail Merchants Associationi

(16) The Chief Justice of the North Carolina Supreme
Court shall appoint the criminal defense attorney
that is recommended by the President of the North
Carolina Acaderny of Trial Lawyersi

( 17 ) The President of the Conference of District
Attorneys or his designee;

(18) The Lieutenant Governor shall appoint the menber of
the North Carolina Victim Assistance Network that
is recommended by the President of that
organization;

(19) A rehabilitated former prison inmate, to be
appointed by the Chairman of the Commission;

(20) The President of the North Carolina Association of
County Commissioners or his designeei
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L (21) The Governor shall appoint the member of the
2 academic community, with a background in criminal
3 justice or corrections policy, that is recommended
4 by the President of The University of North
5 Carolina;
6 (221 The Attorney General t ot a menber of his staff, to
7 be appointed by the Attorney General i
8 (231 The Governor shall appoint the member of the North
9 Carolina Bar Association that is reconmended by the

10 President of that organization.
1l (241 A member of the Justice Fellowship Task Force, who

L2 is a resident of North Carolina, to be appointed by
f3 the Chairman of the Commission.
14 (251 The president of Jhe_ Association_ of Clerks of
1.5 SupeEior Court of North Carolinar or his desiqnee.
1.6 The Commission shall have it,s initial meeting no later than
L7 September L, 1990, dt the call of the Chairman. The Conmission
18 strall meet a minimum of four regular meetings each year. The
19 Commission may also hotd special neetings at the call of the
20 Chairman, or by any four members of the Commissionr upon such
2L notice and in such manner as may be fixed by the rules of the
22 Commission. A rnajority of the members of the Commission shall
23 constitute a guorum. "
24 Sec. 2. G.S.'L43F-273.6 reads as rewritten:
25',S 143B-273.6. State Crininal Justice Partnership Advisory
2 6 Board; nembers ; terms ; chairperson.
27 (al There is created the State Crininal Justice Partnership
28 Advisory Board. The State Board shall act as an advisory body to
29 the Secretary with regards to this Article. The State Board
30 shall consist of 3* 22 members as follows:
3L (11 AmemberoftheSenate.
32 (21 A member of the House of Representatives.
33 (3) A judge of the Superior Court.
34 (4) A judge of the district court.
35 (5) A district attorney.
36 (6) A criminal defense attorney.
37 (7) A county sheriff.
38 (8) A chief of a city police department.
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1 (g) Two county commissioners, one from a predominantly
2 urban county and one from a predominantly rural
3 county.
4 (10) A representative of an existing community-based
5 corrections program.
6 (11) A member of the public who has been the victim of a
7 crime.
8 (L2l A rehabilitated ex-offender.
9 (13) A member of the business conmunity.

10 (14) Three members of the general public, one of whon is
11 a person recovering from chemical dependency or who
L2 is a previous consumer of substance abuse treatment
13 services.
14 (15) A victim service Provider.
15 (16) A member selected from each of the following
t5 service areas: mental health, substance abuse, and
17 ernployment and training.
18 (t7) A c]erk of superior coult.
19 (b) The membership of the State Board shall be selected as
20 follows:
2L (1) The Governor shall appoint the following members:
22 the county sheriff, the chief of a city police
23 department, the nember of the public who has been
24 the victim of a crime, a rehabilitated ex-offender'
25 the members selected from each of the service
26 areas.
27 (21 The Lieutenant Governor shall appoint the following
29 members: the member of the business communityr one
29 menber of the general public who is a person
30 recovering from chemical dependency or who is a

3L previous consumer of substance abuse treatment
32 services, the victirn service provider.
33 (3) The Chief Justice of the North Carolina Supreme
34 Court shall appoint the following membersl the
35 superior court judge, the district court judge, the
36 district attorney, the clerk ol supgrior court' the
37 criminal defense attorney, the representative of an
38 existing cornmunity-based corrections program.
39 (4) The President Pro Tempore of the Senate shall
40 appoint, the following members: the member of the
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Senate, the county commissioner from a
predominantly urban countyT orle member of the
general public.

(5) The Speaker of the House shall appoint the
following members: the member of the llouse of
Representatives, the county comnissioner from a
predominantly rural county' one member of the
general public.

In appointing the members of the State Board, the appointing
authorities shall make every effort to ensure fair geographic
representation of the State Board membership and that minority
persons and women are fairly represented.

(c) The initial members shall serve staggered terms, one-third
shall be appointed for a term of one yearr one-third shall be
appointed for a term of two years, and one-third shall be
appointed for a term of three years. The members identified in
subdivisions (1) through (7) of subsection (a) of this section
shall be appointed initially for a term of one year. The members
identified in subdivisions (8) through (13) in subsection (a) of
this section shall be appointed initially for a term of two
years. The members identified in subdivisions (14) through (16)
of subsection (a) of this section shall each be appointed for a

term of three years. The _additional rnernber identif ied in
subdivision ( 17 1 in subsecti al of this section shall
appointed initiallv for a terrn of threg vears.

At the end of their respective terms of office their successors
shall be appointed for terms of three years. A vacancy occurring
before the expiration of the term of office shall be filled in
the same manner as original appointnents for the remainder of the
term. Members may be reappointed without limitation.

(d) Each appointing authority shall have the power to remove a

member it appointed from the State Board for misfeasance,
malfeasance, or nonfeasance.

(e) The members of the State Board shall, within 30 days after
the last initial appointment is made, meet and elect one member

as chairman and one member as vice-chairman-
(f) The State Board shall meet at least quarterly and may also

hold special meetings at the ca}l of the chairman. For purposes
of transacting business, a majority of the rnembership shall
constitute a quorum.

98-RGZ-010 ( 4.23 )
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1 (g) Any member who has an interest in a governmental agency or
2 unit or private nonprofit agency which is applying for a State-
3 County Criminal Justice Partnership grant or which has received a
4 grant and which is the subject of an inquiry or vote by a grant
5 oversight committee, shall publicly disclose that interest on the
6 record and shall take no part in discussion or have any vote in
7 regard to any matter directly affecting that particular grant
8 applicant or grantee. 'Interest' in a grant applicant or grantee
9 shall mean a formal and direct connection to the entity,

10 including, but not limited to, employment, partnership' serving
L1 as an elected official, board member, director, officer' or
L2 trustee r ot being an immediate farnily mernber of someone who has
L3 such a connection to the grant applicant or grantee.
14 (h) The members of the State Board shall serve without
15 compensation but shal} be reimbursed for necessary travel and
16 subsistence expenses. "
L7 Sec. 3. t43B-478 reads as rewrittenl
19 $ 1438-478. Governor's Cri-me Cornrnission creation;
19 composition; terms; meetings, etc.
20 (a) There is hereby created the Governor's Crime Comrnission of
2L the Department of Crime Control and Public Safety. The
22 Commission shall consist of 34 voting members and six nonvoting
23 members. The composition of the Commission shall be as follows:
24 (1) The voting members shall be:
25 a. The Governor, the Chief Justice of the Suprene
26 Court of North carolina (or his alternate),
27 the Attorney General, the Director of the
28 Administrative office of the courts' the
29 Secretary of the Department of Human

30 Resources, the secretary of the Department of
31 Correction, and the Superintendent of Public
32 Instruction;
33 b. A judge of superior court, a judge of district
34 court specializing in juvenile matters ' a

35 chief district court judge, a clerk of
36 sugerior court, and a district attorney;
37 c. A defense attorney, three sheriffs (one of
38 whom shall be from a "high crime area" ), three
39 police executives (one of whom shall be from a

40 "high crime area"), six citizens (two with
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knowledge of juvenile delinquency and the
public school system, two of whom shall be
under the age of 2L at the tirne of their
appointment, one representative of a "private
juvenile delinquency programr " and one in the
discretion of the Governor), three county
cornmissioners or county officials, and three
mayors or municipal officials;

d. Two members of the North Carolina House of
Representatives and two members of the North
Carolina Senate.

Ehe nonvoting members shalt be the Director of the
State Bureau of Investigation, the Secretary of the
Departrnent of Crime Control and Pub1ic Safety' the
Director of the Division of Youth Services of the
Department of Human Resources, the Adninistrator
for Juvenile Services of the Administrative Office
of the Courts, the Director of the Division of
prisons and the Director of the Division of Adult
Probation and Paroles.

nernbership of the Commission shall be selected as

The following members shall serve by virtue of
their office: the Governor, the Chief Justice of
the Supreme Court, the Attorney General' the
Director of the Adrninistrative Office of the
Courts, the Secretary of the Department of Human

Resources, the Secretary of the Department of
Correction, the Director of the State Bureau of
Investigation, the Secretary of the Department of
Crime Control and Pubtic Safety, the Director of
the Division of Prisons, the Director of the
Division of Adult Probation and Paroles' the
Director of the Division of Youth Servicesr the
Adninistrator for Juvenile Services of the
Administrative Office of the Courts, and the
superintendent of Public Instruction. should the
Chief Justice of the Supreme Court choose not to
serve, his alternate shall be selected by the
Governor from a list submitted by the chief Justice
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L which list must contain no less than three nominees
2 from the mernbership of the Supreme Court.
3 (21 The following members shall be appointed by the
4 Governor: the district attorney, the defense
5 attorney, the three sheriffs, the three police
6 executives, the six citizens, the three county
7 cornmissioners or county officials, the three mayors
8 or municipal officials.
9 (3) The following members shall be appointed by the

L0 Governor from a list submitted by the Chief Justice
11. of the Supreme Court, which list shall contain no
'!.2 less than three nominees f or each position and
t3 which list must be submitted within 30 days after
14 the occurrence of any vacancy in the judicial
15 membership: the judge of superior court, the clerk
16 of superi-or court, the judge of district court
L7 specializlng in juvenile matters, and the chief
1.8 district court judge.
19 (4) The two members of the House of Representatives
20 provided by subdivision (a)(1)d. of this section
2L shall be appointed by the Speaker of the House of
22 Representatives and the two rnembers of the Senate
23 provided by subdivision (a)(1)d. of this section
24 shall be appointed by the President Pro Tempore of
25 the Senate. These members shall perform the
26 advisory review of the State plan for the General
27 Assembly as permitted by section 206 of the Crime
28 Control Act of L976 (Public Law 94-503).
29 (5) The Governor may serve as chairman, designating a
30 vice- chairman to serve at his pleasure r Qt he may

3l designate a chairman and vice-chairman both of whom

32 shall serve at his Pleasure.
33 (c) The initial members of the Commission shall be those
34 appointed pursuant to subsection (b) above, which appointments
35 shall be made by March 1, L977. The terms of the present members

35 of the Governor's Commission on Law and Order shall expire on
37 February 28, L977. Effective March 1, L977, the Governor shall
38 appoint members, other than those serving by virtue of their
39 office, to serve staggered termsi seven shall be appointed for
40 one-year terms, Seven for two-year terms, and seven for
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L three-year terms. At the end of their respective terms of office
2 their successors shall be appointed for terms of three years and
3 until their successors are appointed and qualified. The

4 Comnission members from the House and Senate sha]l serve two-year
5 terms effective March L, of each odd-numbered yeari and they
6 shall not be disquatified from Commission mernbership because of
? failure to seek or attain reelection to the General Assembly, but
8 resignation or removal from office as a member of the General
9 Assembly shall constitute resignation or removal from the

10 Commission. Any other Cornmission member no longer serving in the
11 office from which he qualified for appointment shall be
L2 disqualified from membership on the Commission. Any appointment
L3 to filf a vacancy on the Commission created by the resignation,
1,4 dismissal, death, disability, or disgualification of a member

1.5 shall be for the balance of the unexpired term.
1.6 (d) The Governor shall have the power to remove any member

L7 from the Commission for misfeasance, malfeasance or nonfeasance.
18 (e) fhe Commission shall meet quarterly and at other times at
19 the call of the chairman or upon written request of at least
20 eight of the members. A rnajority of the voting members shall
2l constitute a quorum for the transaction of business.
22 Sec. 4. This act is effective when it becomes lalry.
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ANALYSIS OF PROPOSED LEGISLATION

The proposed legislation would amend the authorizing legislation for the Sentencing and Policy Advisory Commission, the
Criminal Justice Advisory Board, and the Governor's Crime Commission to add to the membership of each Commission a
representative of the clerks of court.
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Short Title: Conform Witness Travel Fees. ( Pubtic )

Sponsors:

Referred to:

1 A BII.,L TO BE ENTITI,ED
2 AN ACT AN ACT TO RECONFOR!{ THE MILEAGE REIMBURSEMENT TOR OUT-OF-

3 STATE WITNESSES TO THAT RECEIVED BY IN-STATE WITNESSES AT{D

4 STATE EMPLOYEES.
5 The General Assernbly of North Carolina enacts:
6 Section 1.. G. S. ?A-3L4 ( c ) reads as rewritten:
7 ,,(c) A witness who resides in a state other than North Carolina
8 and who appears for the purpose of testifying in a criminal
g action and proves his attendance may be compensated at the rate

fO currentlv authorized for State
LL employees for one round-trip from his place of residence to the
fZ pface of appearance, and five dollars ($5.00) for each day that
1.3 he is required to travel and attend as a witnessr upon order of
L4 the court based upon a finding that the person was a necessary
L5 witness. If such a witness is required to aPpear more than one

L6 day, h€ is also entitled to reimbursement for actual expenses
L7 incurred for lodging and meals, not to exceed the maximum

1.8 currently authorized f or State employ€€s. rl

L9 Sec. 2. G.S. L5A-813 reads as rewritten:
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1 'S15A-813. Yfitness from another state srumoned to testify in this
2 State.
3 If a person in any state which by its laws has made provision
4 for commanding persons within its borders to attend and testify
5 in criminal prosecutionsr or grand jury investigations commenced
6 or about to conmence in this State, is a material witness in a
7 prosecution pending in a court of record in this Stater or in a
I grand jury investigation which has commenced or is about to
9 commence, a judge of such court may issue a certificate under the

10 seal of the court, stating these facts and specifying the number
11 of days the witness witl be required. Said certificate may

L2 include a recommendation that the witness be taken into immediate
1.3 custody and delivered to an officer of this State to assure his
14 attendance in this State. This cert,ificate shall be presented to
L5 a judge of a court of record in the county in which the witness
16 is found.
L7 If the witness is summoned to attend and testify in this State
l.S he shall be
19 cornpensated at the rate currentlv authorized for State enplovees
20 for each mile by the ordinary traveled route to and from the
2L court where the prosecution is pending, and five dollars ($5.00)
22 for each day that he is required to travel and attend as a

23 witness. A witness who has appeared in accordance with the
24 provisions of the suillmons shall not be required to remain within
25 this State a longer period of time than the period mentioned in
26 the certificate unless otherwise ordered by the court. If such a
27 witness is required to appear more than one dav, he is also
28 enLitled to reimbursement for actual expenses incurred .for
29 lodqinq and meals, not to exceed the maximun currentlv authorized
30 for State explovees when travelinq in the State. If such
3L witness, after coming into this State, fails without good cause
32 to attend and testify as directed in the sunmons, he shall be
33 punished in the manner provided for the punishment of any witness
34 who disobeys a sunmons issued from a court of record in this
35 State. "
36 Sec. 3. This act is effective when it becomes law, and
37 applies to all out-of-state witness travel expenses incurred on

38 or after that dateo
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ANALYSIS OF PROPOSED LEGISLATION

The legislation amends G.S. 7A-314(c) to provide that out-of-state witnesses may be compensated for travel at the rate
authorized for State employees. It also amends G.S. 154-813 to make the same change and to provide that an out-of-state
witness who is required to appear more than one day is entitled to reimbursement for actual expenditures incurred for
lodging and meals, not to exceed the rate authorized for State employees.

The legislation is effective when it becomes law and applies to out-of-state witnesses travel expenses incurred on or after
that date.


