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Without Favor, Denial or Delay 

"All courts shall be open; every person 

for an injury done him in his lands, 

goods, person, or reputation shall have 

remedy by due course of law; and 

right and justice shall be administered 

without favor, denial or delay. " 

• 
Constitution of North Carolina 

Article 1, Section 18 



ur notions of justic<' have not changrd 
much over the yf'ars. What does 
chang<\ however, is how justice is deliv­
errcl- and how satisfied the public is 
with the results. 

In recent years there has been growing dissatisfac­
tion with the courts. Justified or not, thf' public 
believes that casrs take too long to resolve, that peo­
ple with money arc favorrd and that the system is not 
tough rnough on criminals. Those who work within 
the system, meanwhile. arf' frustrated by the lack of 
resourcf's, trchnology anrl respect. Despite their best 
efforts, they are being overwhelmed and frustrated 
by societal changes that the current syst<·m was not 
designed to han dle, and they face even more chal­
lenges in the next century. 

These conditions led Chief Justice James Exum to 
create the Commission for the Future of Justicr and 
the Courts-the "Futures Commission"-in 1994. 
The Commission is an independent body of 27 mem­
bers representing a broad cross-section of the state, 
in terms of geography, occupation, gender, race and 
perspective. Our charge is straightforward: to mert 
the public's clrmancl for a hettrr system of justice. 

After spending the last two years studying North 
Carolina's courts, we hm·e found that the best efforts 
of our judges, clerks, prosecutors, magistrates and 
othrrs are not sufficient to overcome the structural 
and other deficiencies of the system in which they 
operate. The Commission's conclusion is that tinker­
ing with and patching current oprrations wi ll not 
satisfy thr public demand for justice "without favor, 
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denial or delay." Instead, we need to redesign thr sys­
tem itself. 

We envision a system in which thr best people can be 
attracted to serve, a system which provides them 
with the structure and tools to serve well, a system 
which holds them accountable for results, a system 
with enough flexibi lity to change with the times. 

In the system we propose: 

• Judges wi ll be appointed basrd on merit rather 
than chosen in partisan rlections 

- Courts will have thr authority to decide how 
they are organized and how they allocat<' 
resources 
A single, streamlined trial court will movr cases 
faster and with more certain results 

• Family matters will be handled by specially 
trained judges aided by a case management 
team 
Judges will have more responsibility for case 
management and wi ll br accountable for their 
performance 
Alternative dispute resolution \\~II be used more 
often and more effectively 
Technology will be rmployrd to increasr effi­
ciency and responsiveness, providing citizens a 
level of service equal to what they receive from 
the private sector 
Public information and outrPach will make people 
more aware of the challengrs and accomplish­
mrnts of lhe courts 

Our report shows how to make this \'ision a reality. 
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Setting the Stage 

"The courts are supposed to serve people. 

If the people are not happy with them, 

then something needs to change, 

because in the final analysis, 

one of the cornerstones of democracy 

and civil society is support for and 

confidence in the court system. " 

• 
John G. Medlin, Jr., Chairman 

Commission for the Future of Justice 

and the Courts in North Carolina 



ther stales are stil l trying to achi<'''<' or 50 years old. It has outgrown its policies and its 

the uniform court system North rules of behavior." 
Carolina established over a quartn 

century ago. Many court adminislm­

lors look with envy at our statewide. 
stat<'-funded system and at the numl)('r of cases han­

dlc'd JH'r judge. Our courts generally operate with 
profrssionalism and at a low cost to taxpay('rs. So 

'' hy do'''(' need to imprO\·e'? 

Quite simply, the world has changed dramatic·ally 

sincr the 1950s, lh(' last time there was a cornpr<'­

hensive review and redesign of the court systrm. 

That study by a North Carol ina Bar Association com­

milt<'<' ehairecl by J. Spencer Bell of Charlotte the 

"Brll Commission"-led to the important improve­
mrnts of the 1960s, including: 

• Creation of a uniform system, with standard 
policies and procedures 

• Establishment of a statewide district court sys­

t<>m. r<>placing about 1,400 local courts 

• State funding for all court officials and district 

attorneys 
• Creation of a uniform state feE' structure and an 

end to court salaries being tiPd to the costs 
assessc>d against parties 

• Establishment of the AdministrativP Officp of 

tlH' Courts, the Courts Commission and the 
Court of Appeals 

Thc•se• changes made North Carolina a model stat<> 
for court rpform. But no large organization can 

remain static in today's cm·ironment and e'XJH'ct to 
succeed. As management rxpert Peter DruckPr put 
it, "Any organization, whethrr biological or social. 

rwNis to change its basic structurr if it significant!~ 
changes its sizr ... . Similarly, any organization. 

whrthrr a business, a nonprofit, or a gowrnnwnt 

agrnc~. nerds to rethink itsplf oncr it is more than 40 
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The gap between the systrrn of t hr past and thr 
rwPds of thr present and future has resultc'd in rising 

dissatisfaction both inside and outsidP t lw court sys­

tem. Judg<>s and clerks arc frustrated by tlw hurdt'ns 

placed on thrm, the lack of aclministrali\ r support 

and the cumbersome processes built into tlw systc>m. 

Attorneys fear that proplc arc being herded through 

the process with littlr understanding. Advocatrs sep 
families too often torn apart, rather than helped, by 

fragm<'ntcd and adversarial procrdurrs. And the 
public complains that the courts are too slow, too 

costly and unfair. 

Why is this pressure coming to a head now'1 While• 

North Carolina's courts ha,·c remained relativ<'ly sta­
tic O\'C'I' the last few decadrs, the live's, behavior and 

neNis of llw proplc they serve arr quitc• diffcrrnt. 

A CHANGING LANDSCAPE 

All the changrs in our society-social, political, reo­

nomic and technological-eventually show up in tlw 

courts. If the North Carolina court systrm is to lw 
tnrr t.o t h<' original vision upon which it was founded, 

major adjustments must be made. 

Tlw Commission cannot pr<'diet thr futurP, nor is 

that our job. Still, it is important to notr what tlw 
state is likrly to face. Before consid<•ring th<' altcrna­

ti\·cs, then, we outline the forces at \\Ork and thr 

potential challenges lhry present. 

'111e burden on the courts is ,qroll'ing. As go\wn­

mcnt and the rconomy hm·c grO\\ n and hPconu• morr 
complt'x, additional individual rights hme· bee•n 
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recognized and the nation has become more litigious, 

more responsibi lities h<l\'(' landPd on thP courts. 

Profound social changPs-stressPcl families, growing 

juvenile problems, the prol iferation of illegal drugs­

have added to the pressures on the judicial system. 

One outcome is that disputes once resolved in homes, 

neighborhoods, churches, synagogues, schools and 

communities have become contentious publ ic and 

legal matters. In a state of roughly 7 mill ion proplP, 

Even grPater changrs have occurred in domestic 

cases. The breakdown in the traditional family struc­

ture that has transformed our sociPty has also 

transformed our courts. When the district court was 

fully implemented in 1970 and given jurisdiction over 

domestic matters, for example, fewer than 20,000 
cases were fi led each year. Today, over five times as 

many cases are filed. ~lorcover, thuS<' cas<'S now 

include complex questions of equitabl<' distribution, 

a concept unknown 25 years ago. 

North Carolina's Courts Face Increasing Pressures 

40% Increase 73% Increase 132% Increase 384% Increase 483% Increase 
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State Population Number of 1)-ial Judges Total Court Filings Felony Filings Domestic Filings 

EXHIBIT 1 Source: ..!dmillislmlire Office q(the Cour/,< ai/1/Ual reporls: Q[licPq(SluiP Plu11ni11_q 

an extraordinary 2. 7rnillion cases arc now filed in the The number of juvenile petitions also has climbed 

rourts carh year. Whi l<' North Carolina's population twice as fast as the statr's population, and judgrs say 

grew 40 percent over the last 25 years, total annual that the youth they see are committing more violent 

court filings climbed by 132 percent, felony charges by crimes \\~th less remorse. This is a far different world 

384 percent, and domestic cases by a stunning 483 than the one district court was created to serve. 

percent. 

Filings alone do not tell the whole story, however. 

Cases today arc often more difficult and more costly 

to rrsolve. for example, as lhr right to counsel has 

expanded over the years, far more criminal defen­

dants are entitled to a public defender or state-paid 

attorney. And more criminal cases involve offenses 

serious enough to prompt such rights. As a result, the 

state now spends close to S50 million a year on the 

defense of indigent defendants in criminal cases, 

compared to just S 1.5 million in 1971. 
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17te grotrtll u'ill continue. The U.S. Census Bureau 

expects North Carolina's population to grow by anoth­

er third, to 9.3 mill ion. by 2025. A disproportionate 

share of the increas<' is projrctcd to occur in 

Mecklenburg and Wake counties. While the urban 

areas will continue to boom, the more rural counties 

in the eastern and western ends of the state- Tyrrell, 

llyde. Camden, Clay. Graham and others- arc not 

likely to grow, making statewide uniformity PVf'n 

more difficult. 
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And, as the "baby boom" generation continues to age, 
the greatest population growth will take place in the 
age GO+ category. This group is expected to increase 
from onc-siAth to nearly one-quarter of the population, 
which will put additional strain on thP probate system. 

CasE'load projections beyond one or two years are 
notoriously unreliable. Ne1·ertheless, it is worth not­
ing that if filings were to 
increase only at the same 

resolution, such as returning some responsibilities to 
the community and sen·ing as a referral, as well as 
decision-mak ing, agency. 

Resources are not keeping pace with demands. 

North Carolina's court system does well with what it 
is pro1·ided, but thP rrsourcrs are not always ade­
quate or used most effectively. We have relatively few 

trial judges (about 300 
statewide) compared to thP 

rate as the population, our 
courts could expect over 4 
million cases a year in ~5 

North Carolina's Population Is Aging 
number of cases fi led each 
year-and we give our 
judges only modest support 
in terms of adminislrativr years. If the cascload 

growth followed the trrnd 
of recent years, the num­
lwr could be more like 6 

Population ChangPs by Ag!' Groups (in millions) 

million. Under no scenario 
are the numbers likely to 
go down. 

E.\pectations for lioll' 

cm~es should be lwndled 

are clwngi 1.g Although 
many court procedures 
are designed for the tradi­
tional aclv('rsarial model 
-a confiicl between two 
sides, both of which need 

25 and Over 

Under 25 

EXHIBIT 2 
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to be well represented. resulting in a trial- the fact is 
that few cases actually go to trial. Many arc resoll·ed 
by one side simply gi\'ing up, ol'trn because the cost is 
too high. Others are decided through settlement or 
alternative dispute resolution mechanisms, such as 
mediation or arbitration. 

North Carolina's courts are not well organized for 
this reality. While our state is a leader in experiment­
ing with alternative dispute resolution, the current 
structure, staffing and procedures still arr drsigned 
primarily to handle trials, with littlP support for all 
the actil'ities necessary to resolve disputes in other 
ways. Courts need to consider other strategies and 
fully explore other means of alternati\·e dispute 

staff and equipment. 
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Although the courts have 
clone a reasonably good job 
of moving cases through 
the system, the process too 
often resrmbles "assembly­
line" justice, especially in 
district court. Many cases 
do not get the individual 
attention they deserve. Thr 
current judicial budget 
(less than three percent of 
the state general fund) is 
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not sufficient to provide 
needed improvements, particularly in the informa­
tion technology that cou ld enhance operations, 
customer service and public satisfaction. 

There is also an imbalance in the way resources arr 
distributed across the state. Some judicial districts 
SPfVP ten times as many Jl('Oplc as others, while the 
number of felonif's disposed of ranges from fewer 
than 450 in some districts to more than 6,000 in oth­
ers. Population and cascloacls arc growing much 
faster in urban areas than the resources to handlE' 
thPm. Managing such divPrse caseloads inevitably 
leads to inequities, despite the state's best attempts 
at uniformity. ~fore significantly for the future, some 
districts arc simply too small to be cost cffccti1'e for 
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the administrative and technological support the 
courts nrcd. 

Tile political entironment is sllifUng. Por a variecy of 
reasons-economic insecurity, privatr sector competi­
tion, technological advances- people are demanding 
better service for their tax dollars. This trend is reflect­
eel in political volatil icy, taxpayer revolts and a 
tendPncy to bash government, including the courts. 

The courts also are affected by North Carolina's 
transformation to a true two-party state. District 
judgeships have always been contested in some 
locales, but when state offices were dominated by 

ballot, elections for these court officials arc more 
likely to be influenced by sprcial interrst groups with 
narrow agendas. 

Using history as a guide, we can expect increasing 
criticism of the courts as part of campaigns, which 
will lead to rvrn morr negative perceptions and 
grPater public distrust. W<• can also expect, as we 
already are lwginning lose<', thP restraints on the 
political decorum of the past begin to fadr in these 
elections. 

('ompetition is being introduced into the public 
arena. The evidence from other areas of government 

District Caseloads Vary Considerably 

District 6A 9A 24 18 10 26 

Number of rountirs in distrirt 2 5 

1nno population 5H,85R 51,8H3 101,047 35!1,53() 474 , 18~ 550.1!05 

Residl' lll supt•rior court judges 5 G (i 

F'rlonies fiit•(J. 1995-~(i 6~1 759 527 5.489 4.0(i0 (i.~8(i 

f' elon;· jury trials, 1095-06 2~ 13 n 161 149 17!1 

Ci\·il casrs tilrd, 1995-Hfi 14fi ()7 ~<[ ;j 1,410 1 .~37 ~.H~ I 

Total ci\i llrials, ln95-9!i J:l 15 33 1!)7 lHl r.o:J 

Ci\ il jury trials. 1995-0G 3 II :38 52 51 

Counties in dist ricts: District 6A: llalifax 

District 9A: Cas11 r ll. PPrson 

District 24: Avr·ry, Madison. ~ l nc·hl'll, Watauga, \";mr·l') 

District 18: Guilford 

District 10: \\'a kr 

District 26: ~lerklenburg 

EXHIBIT 3 

one party, wr had, in effect. an appoinlrd appellatr 
and su prrior court bench, subject to rptention elec­
tion. Now, elections are contested up and down the 
ballot in all regions of the statr. Races for judges. dis­
trict attorneys, clrrks and othPr Plectrd positions 
havr brcome-and will continue to be-more com­
petitive. With less visibility than other offices on the 

6 

Sourc1' Admlllistmltll' Oflict• q{l/11" Courts'""'""' nports 

is that if people don't believe that a public institution 
is meeting their needs, they will look for alternatives. 
With the quest for better sen~ce and value has come 
a strong movemrnt toward privatization; that is, the 
entry of the private sector into functions oner C'On­
sidered the realm of government alone. In f'\'erything 
from mail delivery to garbage collection and prisons, 
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the effects of increased competition and privatiza­
tion arc having a profound impact on government. 

Although the trend is not as pronounced in North 
Carolina as in othrr parts of thr country, more citi­
zens are looking for alternatives Lo the pn•sent legal 
system. More are representing themsrlves rather 
than hiring attorneys, and more of those with lawyers 
arc using retired judges to decide their cases private­
ly rather than going to court. 

To the extent that this trend kreps disputes that do 
not requirt> a judicial rt>solut.ion out of the courts, it is 
encouraging. On the 
other hand, in some 

resul t, tlw courts' procPsses arr too slow, paper­
intensive, error-pro1w and costly, which in turn 
contributes to the public perception of the courts as 
an inefficient bureaucracy. This may be one of tht> 
larg<•st gaps between where the state is now and 
whert> it nerds to be . Conversely, bringing the tech­
nology up to date will be one of the most valuable 
investments the state can make. 

One example illustrates how the public pt>rception 
can be improved through existing technology. Today 
a citizen who receives a ticket for certain traffic 
offrnses must go to the clerk's office to pay the fine or 

appear in district court. 
Untold hou rs of citizens 

instances the use of lnfonnation Technology Is Advancing Rapidly and court officials arc 
wasted as doze ns of peo­
ple are scheduled for 
district court at the same 
time, the judge spends 
much of the day granting 
continuances, standard 
pleas are bargained in 
the courtroom, and pay­
ment has to be made in 
cash. With automated 
voice rt>sponsc systems, 
the same transactions 

other means of dispute 
resolution may represent 
a loss of confidence in 
the public court system 
to decide matters quickly 
and fairly. Also, the diver­
sion of too many 
important disputes to 
private adjudication can 
undermine the develop­
ment of the coherent 
body of public court deci­
sions necessary to guide 
socipty. 

Timr lo Transmit Contrnts of thr Library of Congrrss 

Year Data Capacity Transmission Time 

1950 40 bils/S('C'Ond* 158,000 y!•ars 

19RII 9,600 hits!srcond 6fil years 

HlVO 56,000 bits/second II :}years 

1!1!12 45 million hits/second 5:J clays 

In97 Esumat<'d I billion bitslsrcond 51 hours 

*Bit is thr basic unit of data communication. 
It drsrrihrs ho11 much information is 
transmitted in a period of limP. 

EXHIBIT 4 

Technology is making neu• approaches possible. 
Advances in trchnology arc creating a revolution in 
tlw way people work and live. The increasing avail­
ability of information, and the decrt>asing time and 
cost required to access and process it, have raised 
expectations among consumers. These demands arc 
now being applied to the public sPctor, including the 
courts. 

Unfortunately, North Carolina's courts arc not able to 
take ad\'antage of the potential of technology, since 
they sti ll rely large!~' on manual processes ami infor­
mation systems I 0 to 15 years behind the times. As a 
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could all be conducted 
on touch-tone tele­
phones and payment 

made by credit care!. The rt>solution would be quicker 
and more convenient for evetyone, producing a high-
cr regard for the judicial branch. 

VIEWS OF THE COURTS 

One clear change in recent years is the decline in 
public support for the courts. Given the fact that thr 
courts have stayed much the same while our society 
has undergonr major sh ifts, th is perception is not 
surprising. Yt>! confidence in the courts is a corner-
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stone of democracy and must be rebuilt. 

Through statewide public hearings, focus groups and 
a telephone su rvey, Llw Commission has confirmed 
how far the courts have fallen in the public eye. We 
also learned how discouraged people in the system 
feel. Specifically: 

The public has little confidence in the courl.~. Only 
38 prrcent of North Carolin ians have a favorable 
impression of the state court system, accordi ng to a 
1995 telephone survey of 
805 North Carolinians con-

responses of participants in focus groups organizc·d 
hy the Commission. When askPd how many casrs arr 
filed in North Carolina state courts each year, no one 
came within two million of the correct number. The 
same people overestimated six-fold the portion of the 
state budget going to the judicial system. 

11le public i.o; dissati.o;jied u•itll the results. Over 70 
percent of those surveyed said the courts were too 
lenient to criminals, that victims arf' trf'atrd worsf' 
than criminals, and that peoplf' with money get pref-

erential treatment. Over 
40 percent believe there is 

ducted for the Commission 
by Wilkerson and 
Associates of Louisville, 

Survey Shows Limited Support a serious problem with 
bias of j udgcs. More trou-

Kentucky. Meanwhile, 33 
percent have an unfavor­
able impression. The 
rating for local courts was 
more positive- up to 50 
percent favorable- but 
still fell short of ratings for 
public schools (66 per­
cent), the news media (65 
percent), and the General 
Assembly (51 percent). 
While this attitude may be 
no different in North 
Carol ina Lhan in oLhcr 
states, it is still disturbing. 

for Courts 

Fa\'orable 37.5% 

• Unfamrah!P 32.6% 

\eithcrf\Jo Ansii'N 29.9% 

EXHIBIT 5 Source: Wi/kr~~on & .4.,.mrinlt•s Sun·m 

bling, those who had been 
to court as a party to a 
case, a witness or a juror 
were more critical of thf' 
courts than those with no 
direct contact. People 
with experience in domes­
tic cases expressed the 
highest level of dissatis­
faction. 

The Commission is well 
aware that these re­
sponses indicate probkms 
not just with thf' court sys­
tf'm, but with go\·ernment 
and the legal system as a 

The public knows little abom the courts. In the whole. Unfortunately, the public clues not always 
same survey, 30 percent of the participants said they undf'rstand the distinctions betwef'n thf' courts and 
rlirl not know enough about th<' courts to express an the other agencies. Most citizens do not realize, for 
opinion. Only 40 percent knew that the state example, that the General Assembly defines what is 
Supreme Court is an elected body. Of the GO percent criminal and sets the standards for punishment, that 
who said they voted in the 1994 general election, only the district attorney determines the chargf', that thf' 
half recallf'd voting for judgf's-and thref'-fourths of jury determines gu ilt or innocf'nce, and that the 
that half could not name a single judge on the ballot. judge's rolf' is limited to assuring that the trial is fair 
Thesf' findings suggest that the public accountability and that the sentence is set within the narrow range 
supposedly gained through C'lcctions is a myth. established by the lcgislatun'. YPt the publ ic oftf'n 

blames "lhr courts" for an inadequaLr criminal justice 
Th<' survry rf'sponses wNe unrl<'rscorecl by thP system. 
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However, whether the public's attitudes arc justified would endorse a merit selection/retention election 
is beside the point. To get the support nrcPssary to system, as the Commission proposes. 
improve the system, the courts must gain the confi-
dence of the legislature and people of North Carolina. There is a willingness to change. The silver lining 
That confidence can be achieved partly through edu- in the cloud of dissatisfaction wi th the courts is a 
cation, hut will primarily depend on visible steps to growing willingness to consider change. Eve1y reform 

North Carolinians Favor Innovative Approaches 

Family Court 83.G% 

Mediation Prior to Family Cases 

Mediation Prior to Civil Cases 

Evening/Saturday Sessions 
28.9% 

Small Juries for Civil Cases 
33.6% ---- 55.5% 

~5.5% 
Small Juries for Criminal Cases 

53.3% 

ta\'orable cJ l'nfai'OrabiP 

EXHIBIT 6 

improve the speed, effectiveness and efficiency of the 
court system. 

Cow1 officials are dissati.o;jied. Responses to the 
Com mission's survey of judges mirrored the com­
ments heard directly at public hearings and 
Commission meetings. A majority of the judges 
agreed with thr general public that it takes too long 
to conclude cases. Almost 60 percent of district 
judges also identified a problem with attorneys get­
ting continuances or otherwise delaying cases. 0\er a 
third of all judges considered their facilities and staff 
inadequate, and owr two-thirds wanted to see more 
judges and clerks. By a two-to-one margin they would 
prefer appointment to elPction, and ow'r 70 prrcent 
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Saum•· Iri/ker>Orl & Associates Surrey 

suggested to respondents in the telephone survey 
received at least majori ty support, including the 
appointment of judges. Judges often agreed. F'or 
example, 84 percent of the public favor a fami ly 
court, and 69 percent of district judges concur. Over 
two-thirds of both the public and judges support the 
idea of mandatory mediation before a ciril case can 
bt' filed. Both support the use of smaller juries. 

The willingness of thP public to accept changes in 
thl' system should be gratifying both to those within 
the court system and to the public officials who must 
consider and approve the legislation necessary to 
implement the structural changes that wil l provide 
North Carolina with a court system for the future. 
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ISSUES TO BE ADDRESSED 

The changrs we have described, and th<' opinions of 
the public and judiciary, help define the issues that 
must be addressed in any discussion of court reform. 
The most significant questions facing the Futures 
Commission have bren these: 

these questions. The 27 members of the Commission 
have worked togrther for over two years to dcvl'lop 
the answers. Our conclusions arc summarized in the 
remainder of this report, which presents an overview 
designed to be understandable and relevant lo those 
inside and outside the courts. More detailed back­
ground reports are available for those interested in 
additional information. 

• !low to protect the judiciary from politicalization 
• How to structure the courts 

to be fl exible enough to 
adapt to changing times and 
unforeseen circumstances 

• How to maintain a uniform 
state system while recogniz­
ing the different needs of 
different communities 

• How to provide a level of ser­
vice approximating that of 
the private sector, especially 
in the use of technology 

• How to increase the 

"The public's (J]Jinions of 

the statewide North 

Carolina court !!!JSlem 

are not very favorable 

and well below the levels 

we feel are necessary to 

rnaintain widespread resources provided the 
courts- and make judicial 
officials accountable for 
effective usc of those 
resources 

public support." 

JJ7w lN' arP. The Futures 
Commission is a diverse group. A 
majority are lawyers, but the 
members include people from 
business, newspaper publishing, 
social services, law enforcement, 
academia and the legislature. The 
chairman is a banker with no 
prior experience with the judicia­
ry. One of the vice chairs is a law 
professor and former chief justice; 
the other is a former legislator 
and a retired superior court judge. 
We reprpsent all regions of the 
statr, large urban areas and small 
communi ties, and a broad cross 
section of the population . 

• 

• How to empower court 
officials to control the organi­
zation and operation of the 

Wilkerson & Associates Despite this diversity, the mem­
bers of the Commission share a 
common outlook and purpose: a 
commitment to going beyond 
personal interest to serve the 

October, 1995 

system 
• How to assurf' strong leader­

ship of the courts 
• ll ow to better inform the public of what the 

courts arc doing and why 

THE FUTURES COMMISSION 

The Commission for the Future of Justice and the 
Courts in North Carolina was created by former Chief 
Justice James Exum in 1994-and continuf'cl hy his 
successor, Chief Justice Burley Mitchell-to address 
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public good. Our ultimate goal is to find the very best 
system of justice for the state and its future. 

Commission members Sf'rved without pay, but our 
staff and administrative expenses have been funded 
by the Governor's Crime Conunission and the Z. Smith 
Reynolds Foundation. We ha\'C been supported by a 
small and able staff and by attorneys, law professors 
and Institute of Government faculty. Although the 
chief justice purposely appointed no incumbent court 
officials to the Commission- to avoid even th<' 
appearance that anyone has a vested interest in 
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maintaining the status quo-a numlwr of judges, 
prosrcutors, dPrks and others hmP sPtYPd as acl\isor:, 
members, and still others han' madP IH'PsPntations. 
1\Tittrn to llw Commission or other\\ise assist I'd our 
efforts. 

Hou• tl'e ronducted our u·ork. To make its task 
more manag<'ahle, the Commission subdivided into 
seven rommill<'<'S CO\-cring: 

• Citizens' I tl\'OII'Pment 
• Civil Justicr 
• Criminal Justice 
• F'amily Issues 
• GovPrnann• 
• Technology 
• Resour<·Ps and Administration 

The committers mrt frequently during the past two 
years. presenting findings and n·commendations to the 
full Commission at regular monthly meetings. While 
our prPiiminary results occasionally ol'rrlapped or con­
flicted. tlwrr has hrPn a remarkablr sync•rgy m·rrall. 

Our first and perhaps most important step as a 
Commission was to solicit and rvaluatr the 1·iews of 
the public about the court systf'm. SPoking broad 
input. we organizPd six public hearings across the 
state in thr summer of 1995, plus 10 focus groups 
and a 805-pNson tt>lephone in!<'l'l·iew survey. In 

major rwwspapers. to alllawy<'rs and court ol'firials. 
and to int<•n•sted organizations, and additional publiC' 
hrarings IH'r<' held to all<m pPopiP to n•spond. 

Commission members and staff also made personal 
appearancrs at meetings of the North Carolina Bar 
Association; conferrncl'S of superior and district 
court judges, clerks of court and district attornr.vs; 
local har associations; cil'i<' dubs; the North Carolina 
,\cadrmy of Trial Lawyers; t hP Lrague of Wonwn 
\'otrrs; thr Black Lawyt>rs Association; the North 
Carolina Press Association; and ot lwr groups. Public 
commt>nl was invited and wrlromed. Finally, thr 
Commission published a nrwslrttrr, de novo, as a 
vPhicle for communication with a widP audience. 

Furtlwrmore, the Commission hrard presrntations 
by representatiws from other statrs about similar 
projects; visited other statrs that havr model pro­
grams in particular areas, suc h as fam ily courts; 
reviewed population projrctions by the North 
Carolina state demographrr; and hrld sevrral ses­
sions with a strategic planning consultant. All of 
thrsr approaches helped us strPtch our thinking and 
focus on the future. 

GUIDING PRINCIPLES 

addition, numrrous parties appearrd hrfore the com- Ac.; II<' studied the courts. heard from Pxperts and cit-
mittces and thr full Commission. and qu<'stionnaires izf'ns and re1·icwed tlw literature, the F'uturc•s 
were sent to all judges to solicit their \'irws. We are Commission developed four fundamental principles 
grateful for thr help of many advisors, including sit- of court organization and managrmrnt to guide our 
tingjudges, prosc•c·utors and clerks. who offered an <lf'cisions. The court systpm II'<' propose is intPnded 
inl'aluable insidP lif'l\ of thP systrm. All arc• listrd in to srrw thosr principles: aC'rountability, indf'p<'n-
thP appPndices. d<•ncr, flrxibility and uniformity. 

The Commission has made c1wy effort to k<•ep others Today's public is morf' sk<>ptical of 
informed of our findings and conclusions along the govrrnmrnt and rnorr demanding that officials lw 

ll'ay. WP have k<•pt all meetings oprn to thr public. As accountable for the performancr of their agencirs. 
the Commission bPgan to setllr on its rwommrnda- WP cannot expert support for thP improvPments 
tions in thr surnmPr of 199G. a drtaiiPd document that an• nPI'ded in tlw courts unless thP puhlic is 
summarizing thos<> proposals \\'as cirC'ulatf'd to thr corwincPd that judicial officials arr ans\YPrahiP for 
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SEITING THE STAGE 

what they do-not for how they decide cases, but for 
whether they act promptly, treat citizens with 
respect and use their resources efficiently and 
wisely. 

Accountability was one of the fundamental goals of 
the Bell Commission as well. As Spencer Bell said in 
1958: "Only by pin-pointing responsibility can the 
people fix blame for failure and force corrective 
action." On the positive side, accountability moti­
vates, recognizes and rewards good performance. 

We also agree with the Bell Commission that respon­
sibility must rest with those with 
the expertise to do the job-that 
is, the courts themselves. Thus, 

judicial branch is to be equal in fact, and account­
able, court leaders must control more of those 
decisions. 

Independence of individual judges is just as impor­
tant. Every group that has studied the state's courts in 
the last three decades has come to the same conclu­
sion: elimination of the election of judges is essential 
to a truly independent judiciary. Why? Judges simply 
cannot be looking over their shoulders to see how a 
decision will affect campaign contributions or play in 
the press. The increased political competition that 
has arisen since the 1960s makes the case for 

appointment of judges even more 
compelling today. 

accountability goes hand in hand 
with authority. 

"Delay in justice Fle.\ibility. The establishment in 
the 1960s of the single, statewide 
district court system-and the is injustice. " 

The vision for such a system, as elimination of 1,400 local courts 
planned in the 1950s, was never 
fully realized, however. In the 
process of creating the uniform 

Walter Savage Landor 
with differing jurisdictions and 
rules-was a giant step forward 
in flexibility. In this system, mat­
ters within the district court court system in the 1960s, the 

legislature rejected proposals to have the new dis­
trict judges appointed by the chief justice, to give the 
Supreme Court the power to set the rules of trial pro­
cedure, and to allow the Supreme Court to realign 
trial court jurisdiction and reorganize districts. Court 
officials cannot fairly be held accountable unless 
they have the authority and resources needed to run 
the courts. 

Independence. The judiciary should be, in both the­
ory and reality, an equal branch of government with 
the executive and legislative branches. While our 
system of checks and balances requires some legisla­
tive control over the judiciary, the court system must 
operate independently. It cannot meet its obligations 
if it must depend on other branches for so many key 
decisions about structure, governance, rules and 
budget. Today, the legislature decides how to allocate 
officials. It decides the rules of procedure. It decides 
the duties of magistrates. It sets district lines. If the 
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could be heard by any judge in the district, judges 
could be moved from one district to another in 
emergencies, and magistrates were added to relieve 
judges of some responsibilities. 

The flexibili ty and adaptability of the General Court 
of Justice is limited, however, by the split of the trial 
court into superior and district court divisions, by the 
reliance on terms of superior court and by the rota­
tion of judges. Many days a judge in district court will 
be overwhelmed, while a superior court judge's cal­
endar is completed for the week, or vice versa. Or a 
courtroom in one county will be overflowing, while a 
courtroom in another county a few miles down the 
road sits vacant. And too many citizens wait too long 
because no term of superior court is scheduled in 
their county for weeks or months. 

A system is needed in which judges can be assigned 
more easily to the courthouses where they are needed 
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and in which county lines do not serve as a rigid barri- The changes of the 1960s made great strides toward 
er to efficient use of court space. uniformity, but time has eroded some accomplish­

l'niformii,IJ. Justice should not be a matter of geog­
raphy. People across the state should have access to 
basically the same faci lities and the courts should 
approach their business in a uniform way. However, 
uniformity does not mean every court must be exact­
ly the same; for example, Tyrrell County may not 
need a drug court, while Mecklenburg County does. 
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ments, especially in the alignment of judicial and 
prosecutorial districts. The extraordinary popula­
tion growth in some urban areas and legislative 
spli tting of districts in response to local political 
problems has left far greater differences among dis­
tricts than those that existed before the General 
Court of Justice was created. New solutions are 
needed to correct this imbalance and to restore 
greater uniformity. 



A Plan for 
North Carolina's Courts 

"It was not the aim of the Committee to discover 

the most popular solution; our junction 

was to arrive at the best solution, and 

to set forth our reasoning so that others 

may benefit from our work." 

• 
J. Spencer Bell, Chairman 

North Carolina Bar Association Committee on 

Improving and Expediting the Administration of 

Justice in North Carolina, 1958 



_._1"'111111• he members of the Futures Commission 
envision a court system that is defined 
by accountability, independence, flexi­
bility and uniformity . .. A court system 
that is responsive to the people of North 

Carolina ... A court system that takes advantage of 
technology to speed up its processes, contain costs 
and improve the results ... A court system where: 

• Cases are heard fairly and promptly 
• Victims are treated with respect and dignity 
• Criminal defendants receive fair, even-handed 

and expeditious treatment 
• Witnesses and jurors are inconvenienced as lit­

tle as possible 
• Families are treated as a unit, rather than as 

disparate elements 
• Disputes that can best be resolved without a 

trial are handled by other means 
• Parties are treated the same, regardless of 

wealth, location or status 
• The public understands the distinct function of 

the judicial branch 
• Judges are not, nor perceived to be, political 
• Courts can adapt to new circumstances and are 

highly respected and valued for the services 
they provide 

What we are proposing is a package of significant 
changes designed to make North Carolina a model of 
court reform once again. Members of the Commission 
realize that some of our proposals may not be popular 
with everyone, but we believe that with a rising public 
clamor for change and with courageous leadership, 
they can be adopted. 

While we recognize that it will take time to put these 
recommendations into place, our charge was to pre­
sent what we believe is best for North Carolina, not 
just what can be quickly or easily achieved. The 
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central components of our plan will: 

• Allow court leaders to decide how the system is 
organized and how resources are allocated to 
meet the needs of the public 

• Establish a single trial court-the circuit court 
-to increase flexibility, accountability and effi­
ciency 

• Streamline the 40 district court and superior 
court districts to 12 to 18 circuits 

• Assure independence by freeing judges from 
partisan political campaigns 

• Establish a family court within the circuit court 
to meet the special needs of North Carolina's 
families 

• Place final responsibility for the courts in each 
circuit with a chief judge, and provide a profes­
sional administrator to assist 

• Create a State Judicial Council to help govern 
the system 

• Move public prosecution and defense from the 
Administrative Office of the Courts to the execu­
tive branch to assure separation of powers 

• Accelerate current efforts in alternative dispute 
resolution 

• Develop a long-range technology plan and set 
statewide standards to improve efficiency and 
the availability and reliability of information 

• Better educate the public about the courts 

The changes we propose will require time to imple­
ment. As described on pages 69-71, we recommend 
legislative action in 1997, followed by a planning peri­
od, then actual implementation of the new circuit 
court beginning January 1, 2000. We also propose, as 
outlined in the conclusion of this report, that all 
incumbent court officials complete their present 
terms, that judges then automatically stand for a 
retention election without a need for appointment, 
and that clerks and magistrates be reappointed 
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unless there is good cause for removal. Such continu­
ity and stability is nccc!Pd to allow thr circuit court to 
SliC'C('C'd. 

Once tlw new court system is in place, here's how it 
will work. 

Structure. North Carolina's courts will be structured 
to resolve disputPs in a fair, timely and efficient way. 
The General Court of Justice will remain as a 
statewide and state-funded system, consisting of trial 
and appellate courts. But instead of two levels of trial 
court-district and superior court-there wil l bP a 
single trial court, called a circuit court. The availabil­
ity of judges will no longer depend on whether a term 
of court has been schedu led or whether the right 
division of the court is in session; all judges may be 
assigned as needPd. 

The state's 40 district and superior court districts 
wil l be consolidated into 12 to 18 circuits. All trial 
judges will thus become circuit judges, and the chief 
justice wi ll select one from each circuit to serve as 
the chief judge of that circuit. Each chief judge will 
be assisted by a circuit administrator-a profession­
al manager responsible for setting court schedules 
and assigning judges and cases, v.~th the approval of 
the chip[ judge. This an angement will allow the 
chief judge to serve as a trial judge, rather than just 
as an administrator, but "~th a smaller caseload than 
thP other judges. 

Circuit judges will be assigned, as appropriate, to 

than the current small claims limit-eventually up 
to $25,000. Likewise, clerks of courts will r<'tain their 
present judicial functions, continuing to serve as 
judges of probate, determine competency, hear adop­
tions, decide guardianships and conduct various 
other special proceedings. 

Family Cow1. Within the circuit court, there will b<' 
a special section to deal with family casPs. Specially 
trained judges will hear family law cases, sitting in 
that court for a minimum of three consecutive years 
to maximize their expertise. All matters concerning 
the same family will be assigned to a single judge, who 
\\~l l be supported by a case manager and other appro­
priate personnel to monitor the case and address 
non-legal issues. While assigned to family court, a 
judge may still hear other kinds of cases if needPrl; 
after the three-year assignment, the judge may stay or 
move on to other cases in a regular rotation. 

Circuit .... The circuits used for the trial court \\~ ll also 
be applied to circuit attorneys-formerly known as 
district attorneys-and public defenders, once again 
making all those lines coterminous. Due to variations 
in geography and population density across the state, 
the circuits will not be the same in size or character. 
Some circuits will be large urban areas with more 
than a million people, requiring full-time administra­
tors with staff assistants and multiple courtrooms 
open at all times. Other, more rural circuits may 
require only part-time administration and court will 
be held in different counties at different times. 

major criminal cases, minor criminal cases, civil The circuits are designed to assure a more expedi-
cases and family law cases. They also \\~Jlrotate from tious, cost-cffccti\·e and efficient court systPm. Each 
county to county wi thin their circuit. In making will be small enough for convenient travel and large 
assignments, the chi ef judge will assign the most enough to support an administrative staff, as well as 
experienced judges to the most complex cases, but the computer technology that can provide the assis-
any judgP will be available to sit in another court, tance with case management so frequently missing 
depending on needs and caseloads. in the presPnt system. With fewer, more cohesive 

divisions, it will also be easier to manage technology 
~1agistrates will takr on a more important role in this and other process improvements. 
system. Those who are lawyers will bP allow(•(] to try 
infractions and to hear civil disputes invol\'ing more ThP Commission does not propose a specific circuit 
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EXHIBIT 7 

Organization of the Court System 

State Judicial Council 

Studies system, reports to chief 
Helps set budget priori lies 

Reviews court rules 
Approves circuit reorganizations 

Sets salaries of judges 
Nominates appellate judges to governor 

Administrative Office of the Courts 

Prepares budget for system 
Makes state purchases 

Sets rules for local purcha~es 
Sets informalion ~)'stem rules 
Prol"ides technical assistance 

Collects caseload data 
Sets salary schedule 

Circuit Administator 

Assigns cases 

Oversees ca~e management 

Sets calendars in consultalion with judges, DA, I'D, 
private bar, when appropriate 

Coordinates with probation, 
ADR providers, other related agencies 

Prepares circuit budget, 
oversees purchases 

Approves prrsonneVpay 

Monitors cascload 

Supcr.'ises clerks in administrative duties 

Circuit Judicial Council 

Monitors court performance 
Adl'iscs on budget priorities 

Coordinates courts and other agencies 

Clerk of Court 

Present judicial functions 

Present admimstrativc functions 
Employs, supenises employees 

Chief Justice 

Head of the system 

Sets policy, 
budget direction 

IIi res director of AOC 

Designates chief judge 
for each circuit 

Circuit 

Cbief Judge 

Oversees trial courts 

Reviews case handling 

Hires and supervises 
circuit administrator 

Chairs circuit judicial council 

Holds court 

AppoinL~ and supervises 
magistrates 

Supreme Court 

Decides cases 

Sets rules of civil 
and criminal procedure and 

evidence 

Court of Appeals 

Decides cases 

Appeals 

Circuit Court 

Major criminal, minor criminal, civil 
and family assignments 

County 
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Magistrates 

Cun\'nt jurisdiction for nonlawycrs 
Lawyer magistrates empowered 

to hear infractions, ci\'il cases above 
current small claims limit 
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Three Alternative Circuit Maps 

14 Circuits 

16 Circuits 

14 Circuits 

EXHIBIT 8 

geographic plan. Instead, we commissioned OR/Ed 
Laboratories to simulate several examples. In each, 
the smallest circuit has the minimum population and 
caseload required for a cost-efficient operation. 
Otherwise, each of the examples emphasizes a differ­
ent factor. 1 none, geographic compactness is given 
more weight, in another keeping urban areas togeth­
er is most important, and so on. Any one of the 
simulations might be a satisfactory solution. 

The chief circuit judge, working with the circu it 
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Source: 0/IIE!l Laboratones 

administrator, will decide when court should be held 
in the various courthouses in the circuit. Even the 
smallest circuits will be large enough to assure that 
court can always be in session, with a judge available 
to hear motions, conduct pretrial proceedings and 
hold other non-trial events for cases originating any­
where in the circuit. In the more compact circuits, a 
trial may be held anywhere in the circuit, at the loca­
tion first available. In larger circuits, venue wi ll be 
limited to a group of nearby counties. 
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The circuit administrator will provide the profession­
al assistance to allow the chief judge to continue to 
act primarily as a judge. The administrator will pre­
pare budgets, oversee all financial operations, review 
facilities, recommend transfers of funds, compile sta­
tistics, and otherwise manage the administrative side 
of the courts. Creation of this position will allow the 
transfer of some administrative responsibilities from 
Raleigh to the circuit level. 

• The chief justice wi ll appoint the chair of the 
panel created in each circuit to nominate candi­
dates for trial judgeships 

• The chief justice will designate the chief circuit 
judges 

• The chief justice will continue to appoint the 
director of the Administrative Office of the Courts 

The chief justice will also chair the new State Judicial 

Advantages of a Circuit Omrt 

• More even allocation of resources and personnel 

• Greater convenience to citizens by having court open at all times 

• Maintenance of a uniform court system, while permitting local flexibility in organization and budget 

• Closer supervision of court officials, better case management 

• Adaptability to growth in case load 

• Assignment of judges closer to home, but with rotation from county to county 

• Consolidation of services for large urban areas 

• Sufficient size to support a family court and its specialized services 

• Cost efficiency for new technology 

• Suitability for construction of specialized regional facilities such as high-tech or high-security courtrooms 

EXHIBIT 9 

GoternaTLce. The judicial branch will be an equal 
branch of government, responsible for its own 
organization and allocation of resources. As the chief 
executive, the chief justice will have the necessary 
authority and resources to manage the court system. 
That wi ll mean: 

• The chief justice and Supreme Court will have 
the authority to adopt and alter the rules of civil 
and criminal procedure and the rules of evi­
dence, with veto rights by the legislature 

• With the approval of the new State Judicial 
Council, the chief justice can alter the bound­
aries of circuits as population shifts, caseload 
changes and other circumstances warrant 

• The chief justice, with concurrence of the State 
Judicial Council, can transfer funds within the 
two major categories-personnel and non-per­
sonnel-of budget appropriations 

21 

Council, a high level governance board similar in 
stature and role to that of the University of North 
Carolina Board of Governors. The council will regular­
ly review and offer advice on the operation of the 
courts, including setting budget priorities, approving 
changes in circuit boundaries and nominating candi­
dates to the governor for appointment to the 
Supreme Court and Court of Appeals. For obvious rea­
sons, though, court officials on the council will not 
participate in nominating appellate judges. 

The State Judicial Council will set performance stan­
dards for judges and other court personnel and 
establish a mechanism for evaluating judges on a 
regular basis. At the beginning of each biennial leg­
islative session the council will propose the salary 
schedule for judges, which will go into effect unless 
rejected by the General Assembly. 
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The council, described in more detail on pages 34-35, the three nominees and the judge selected will have 
will include members appointed by the governor, to stand for retention elections at the next general 
speaker of the llouse, president pro tern of the election and every eight years thereafter. 
Senate, and chief justice, plus several court officials. 
More than two-thirds of the members will come from At each election, the state or circuit nominating 
outside the court system, and a majority of those will panel will publicize its recommendation on whether 
be non-lawyers. the judge should be retained. That recommendation 

will be based on the regular evaluation conducted for 
Judicial councils established at the circuit level will each judge. As now, al l judges and justices will be 
have a different composition and role than the state subject to discipline and removal by the Supreme 
council. Each circuit council will be chaired by the Court, following investigation and recommendation 
chief circuit judge and include representatives of the by the Judicial Standards Commission. 
circuit attorneys, public defenders, clerks of court, the 
private bar and related agencies, and citizens appoint­
ed by the boards of county commissioners. This board 
will monitor the local courts to sec how well they are 
solving the problems of their area and meeting state 
standards, and will advise the chief circuit judge and 
circuit administrator on matters requiring coopera­
tion between the courts and other affected parties and 
agencies. In addition, it will help determine the bud­
get priorities for the circuit and review local rules. 

Judges. Judges vvill be appointed by the governor to 
eight-year terms subject to voter approval at reten­
tion elections. For the Court of Appeals and the 
Supreme Court, the State Judicial Council (minus its 
court official members) will submit three nomina­
tions for the governor's selection. The individual 
chosen will stand for a retention election at the first 
general election occurring more than a year after the 
appointment. If retention is approved by the voters, 
the judge or justice will serve an eight-year term, fol­
lowed by another retention vote. For the appellate 
courts, the retention election will be statewide; for 
trial judges, it will be within the circuit only. 

As part of the move toward greater independence, 
judges' salaries will be set by the State Judicial 
Council, subject to disapproval by the General 
Assembly. Competitive salary schedu les, combined 
with merit selection, will help attract the best quali-
fied attorneys to these positions. 

Prosecution and Defense. North Carolina's courts 
will no longer have to juggle the inherent conflicts of 
a judicial department housing both the judges who 
hear disputes and the prosecutors and public 
defenders who represent the state and defendants in 
criminal cases. The new more rational approach will 
place circuit attorneys and public defenders in the 
executive branch. As a result, judges who decide 
cases will no longer have even nominal supervisory 
or budgetary authority over the advocates who 
appear before them. 

For organizational purposes, the circuit (district) 
attorneys will be located in a free-standing agency 
called the Office of Solicitor General. That office will 
assist and help train the circuit attorneys and pre­
pare a budget for submission to the governor to be 

Nominations to the governor for trial judgeships will transmitted to the legislature. The solicitor general, 
come from circuit nominating panels consisting of appointed by the governor for a six-year term, will 
nine members: four non-lawyers appointed by the represent the state in all criminal appeals, but in 
State Judicial Council, four lawyers named by the some instances may choose to allow the circuit attar-
circuit bar and a chair chosen by the chief justice. ney to keep and handle the case through appeal. 
The procedure will be the same as for appellate 
appointments; that is, the governor will choose from Similarly, an Office of State Public Defender will be 
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How Judges Are Chosen 

State Supreme Courts 

Appointed by the Governor 

From names submitted by commission 
Without nominating commission 

Retention election at end of term 
Reappointment by governor at end of term 
Retains office for life unless removed 
Reappointment by nominating commission 
Reappointment by legislature 
Partisan election after first term, then retention elections 

Nonpartisan Elections 

Partisan Elections 

Initial and all subsequent elections are partisan 
Initial election partisan, then retention elections 

Election by the Legislature 

Subject to reelection by legislaturc 
For life 

General Trial Judges 

Appointed by the Governor 

From names submitted by commission 
Without nominating commission 

Retention election at end of term 
Reappointment by governor at end of term 
Retains office for life unless removed 
Reappointment by nominating commission 
Reappointment by legislature 
Nonpartisan election at end of term 
Partisan election after first term, then retention elections 

Nonpartisan Elections 

Partisan Elections 

Initial and all subsequent elections are partisan 
Init ial election partisan, then retention elections 

Election by the Legislature 

Subject to reelection by the legislature 
For life 

25States 
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4 
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12 States 
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18 States 

15 
3 

8 
3 
3 
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16 States 

13 States 

II 
2 

3 States 

2 

EXHIBIT 10 Source: American Judicature Society; National Cenlt>r for State Courts 

established within- but independent from-the 
Office of Administration. A governing board will 
choose a state public defender who in turn will 
name a public defender for each circuit. The circuit 
public defender will be responsible for seeing that 
counsel is provided for all qualified indigent defen-
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dants in the circuit, either through a public defend­
ers office or through private counsel reimbursed by 
the state. 

The geographic subdivisions for circuit attorneys and 
public defenders will be the same circuits as used for 
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Judicial Salaries 

Supreme Courl Justices 

US Supreme Court 

Vrrginia 

Average for Surrounding States* 

National Average for State Supreme Colli1S 

North Carolina 

$107,373 

$105,979 

$100,464 

$96,000 

$164,000 

General Jursdiction Trial Court Judges 

US District Court $133,600 

Vrrginia $99,678 

Average for Surrounding States* $97,775 

National Average $89,754 

North Carolina Superior Court $87,000 

North Carolina Lawyer in Private Practicet $180,571 

*Virginia, South Carolina, Tennessee, Maryland, Kentucky, Georgia, Florida 
tAverage 1995 cash compensation ror a lawyer licensed before 1973 practicing in a firm 
or 5 to 9 lawyers 

EXHIBIT 11 

the trial court. It is necessary to have the same 
boundaries to effectively coordinate case scheduling, 
and the Constitution should prescribe that the lines 
always stay together. 

Prosecution, like judicial decisionmaking, should not 
be based on partisan considerations, or even appear 
to be. Unlike judges, though, circuit attorneys arc 
intended to represent, in part, the public's views on 
law enforcement, as expressed through elections. 
Thus, the Commission proposes that circuit attorneys 
be chosen in nonpartisan elections. Their terms 
would continue to be four years. 

Clerks of Court. Clerks of courts serve an important 
judicial function today. They provide an informal 
process for handling estates, guardianship and a 
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Source: National Center for State Courts; NC Bctr Association 

variety of other issues. Under the Commission's pro­
posed system, the jurisdiction of clerks will remain 
the same, allowing them to resolve many matters 
administratively, as well as serve as judges in probate 
matters and other special proceedings. Decisions of 
clerks may be appealed to a circuit judge. 

To protect them from the whims of political fortune 
and to increase accountability, clerks will be appoint­
ed rather than elected. The appointment will be 
made by the chief circuit judge for a four-year term, 
from names submitted by a county merit selection 
panel. During that term, the clerk can be removed 
only for cause. 

Magistrates. Magistrates will be responsible for more 
cases. The jurisdiction of non-lawyer magistrates will 
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remain essentially the same, but those who are 
lawyers will be empowered to decide contested 
infractions, removing a huge volume of traffic cases 
from judges. Their jurisdiction in civil actions can be 
increased up to $25,000 by the State Judicial Council, 
and they will be able to issue temporary restraining 
orders and preliminary injunctions in certain matters. 
The chief circuit judge will decide which magistrates 
in the circuit should be given such authority. In family 
law matters, lawyer magistrates will be able to grant 
uncontested divorces, issue show cause orders in 
child support cases and handle other routine func­
tions. Appeals will be to the circuit court. 

handle from beginning to end. The judge will be able 
to schedule cases from that docket as soon as his or 
her court time permits, rather than waiting for a par­
ticular "term" of court. Motions may be heard outside 
the home county when convenient. In addition to 
these assigned cases, judges will be scheduled for 
sessions of court when misdemeanors and other mat­
ters not requiring previous involvement can be tried. 

Attempts at alternative dispute resolution will be 
required in most civil and domestic cases to encour­
age the resolution of cases without going to trial. The 
court will continue to make full use of mediation and 
other services offered by private agencies and indi-

Magistrates will be appointed by the chief circuit victuals, following general state guidelines. In most 
judge for four-year terms, and will be subject to criminal cases, screening by a prosecutor will be 
removal only for good cause, eliminating today's required before a charge can be filed, and disputes 
unsatisfactory arrangement in which a magistrate is will be diverted to community settlement centers 
nominated, appointed and supervised by three differ- and other alternative resources as appropriate. The 
ent officials. large volume of worthless check cases will go to com-

Opero.tiom;. The costly and inefficient system of dual 
trials for infractions and misdemeanors (in which a 
defendant can be convicted once by a judge and then 
appeal for a trial de novo) will be streamlined. 
Infractions will be tried by magistrates and petty mis­
demeanors (no more than six months' imprisonment) 
tried by a judge, without juries at any stage. An infrac­
tion conviction by a magistrate may be appealed to a 
judge for trial de novo. Juries will be available only for 
felonies and more serious misdemeanors, but the 
defendant will be able to waive that right in all those 
cases. 

For many trials, juries will consist of fewer than 12 

munity settlement centers for a sincere attempt to 
collect before these become criminal charges. 

At the appellate level, the Court of Appeals will be 
allowed to hear death penalty cases, which now con­
sume tremendous time and resources of the 
Supreme Court. The Supreme Court will be freed to 
pursue the purpose for which it was intended-that 
is, to hear those cases that involve significant new 
issues of the law. The right of appeal in all cases will 
thus be first to the Court of Appeals, with the 
Supreme Court accepting only those cases in which 
there is a split opinion in the Court of Appeals or 
other compelling reason for review. 

jurors. These smaller juries will reduce the burden Teclmolo,qy. All court-related information will be 
on citizens and administrators, with no expected entered, transmitted, stored and retrieved electroni-
change in outcome. For misdemeanor trials and cally, while paper use will be kept to a minimum. 
many civil cases, six-member juries will be the stan- Rather than channeling information through a main-
dard approach. Felonies will continue to require frame computer in Raleigh, the courts will move to a 
12-member juries. Decisions in all criminal cases >viii decentralized, client server environment, made pos-
have to be unanimous. sible by the creation of the circuits. The circuit will 

provide a more reasonable unit for integrating tech-
Many cases will be assigned to individual judges to nology, connecting all clerks' offices and other 
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related agencies. As a result, local users will be able personnel who are in daily contact with the public. An 
to enter information, prepare reports and use office of public information, under the direction of the 
them-all at their own terminals. chief justice, will be responsible for better educating 

the public. This role will include disseminating in for-
The Administrative Office of the Courts will have the mation about current events, working with the 
authority and resources to develop and implement a Department of Public Instruction to develop programs 
long-term information technology plan for the courts. for the public schools and developing close working 
Statewide standards will be developed and enforced, relationships with the state's news media. 
to assure that all parts of the judicial system can 
communicate with each other, regardless of location Similar offices at the circuit level will emphasize the 
or technology platform. Within these universal development of volunteer groups with a special inter-
standards, every effort will be made to give local gov- est in the court system. These advisory groups will be 
ernments flexibility in choosing solutions for their helpful to the court both in internal discussions and 
communities. in communication with the public. On the individual 

A single, integrated case management system will 
allow access to all of an individual's transactions with 
the courts. Each individual who comes into the court 
system will have a unique, permanent identifier, 
which will further streamline record keeping and 
information access. Law enforcement officers will 
thus be able to "read" the personal identification at a 
laptop computer in their patrol cars and gain the 
appropriate information to proceed on a more knowl­
edgeable basis, better protecting public safety. 

level, the call to jury service will be used as an oppor­
tunity for additional information. A court official \viii 
be designated to greet citizens who arrive for jury 
duty, to explain the system to them and to thank 
them when they are done. 

In sum, all people who have contact with the court 
system will be treated with the courtesy and respect 
they deserve. They will be informed about what the 
courts do and why they do it that way. Their opinions 
and comments will be solicited and valued. And they, 
in turn, will better respect and support the state's 

The improvements in technology, more than any courts. 
other part of the Commission's plan, will enhance 
service to the public. Citizens who receive traffic 
tickets will be able to plead and pay by touch-tone 
telephone. Police will be able to keep drunk drivers 
off the road because they will have immediate access 
to current and complete driving and court records. 
People called for jury duty can be allowed to choose 
the best dates for their service. Child support pay­
ments can be transferred automatically and routinely 
from the parent's account. In short, the service and 
convenience the courts provide will more closely 
resemble what the public now experiences at banks, 
retail stores and offices. 

A MORE RESPONSIVE COURT 
SYSTEM 

Ultimately, the function of the courts is to adjudicate 
charges of crimes and to resolve disputes between 
citizens. The public wants this done faster, cheaper 
and better. The people are demanding equal treat-
ment under the law no matter where they live or 
what they earn .. . services that are as responsive and 
as cost-effective as those of the state's most success-
ful businesses ... and timely answers to their legal 

Public EducatiQn. Ongoing communication \vith the questions. 
public will be a high priority of the court system, from 
the highestjudicial levels to the clerks and other court The plan the Futures Commission presents in this 
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document will result in a court system that can meet 

these demands. A court system that is truly account­

able, independent, flexible and uniform. A court 
system where: 

• A judge whose caseloact is completed can step in 
to finish pending cases in another courtroom 

• The court system revises its own procedural 

rules and redraws boundaries as necessary 

• More disputes are resolved through alternative 

dispute resolution and never go to trial 
• More cases are assigned to individual judges to 

oversee from start to finish 

• Families arc treated as a unit, integrating legal 
and related matters 

• Delays arc brief, reasonable and justified 
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• Professional administrators handle administra­

tive matters, leaving judges more time to 
dispense justice 

Every person responsible for the expeditious 

movement and fair resolution of cases is subject 

to review by a superior 

Changing circumstances have put new pressures on 

the courts of today and tomorrow. 1\leeting this chal­

lenge can be seen as unwelcome change-or great 

opportunity. The members of the Futures 
Commission take the latter view. Just as the Bell 

Commission responded to the changing needs of the 

courts nearly 40 years ago, North Carolina can once 

more transform its courts into a model for the future. 

And we must. 



Moving Forward 

"What you have been asked to do is not 

to predict the future and design 

a court system around that prediction. 

You have been asked to design 

the court system of the future and teU 

us how to get there." 

• 
James G. Exum, Former Chief Justice 



GOVERNANCE 

On paper, North Carolina has an enviable court 
structure. We have a unified statewide court system, 
largely financed from state funds, with a state office 
to provide administrative assistance. In practice, 
however, the picture is less rosy. Why? 

judiciary with few means to improve its own opera-
tion. Although the chief justice supposedly heads the 
judicial branch, the General Assembly decides where 
to allocate many positions. The legislature also con­
trols the organization of the courts, sometimes 
splitting districts for political reasons but hindering 
the efficient and fair delivery of services. And, the 
legislature controls the rules of civil and criminal 

First, it is not always clear who is in charge. While procedure-a key to management of the courts. 
lines of authority are provided by statute-a chief 
justice, senior resident superior court judges, chief This arrangement conflicts \vith the growing public 
district judges-the effect is diluted by the fact that demand for greater accountability in government. 
our judicial system includes 450 independently elect- The courts must be accountable, too-not for the 
ed officials. In this structure, those with authority popularity of judges' decisions, but for managing case-
often do not exercise it, knovring they cannot force loads so that litigants' cases are resolved promptly, 
action by others who are not accountable to them. jurors are treated with respect, and witnesses do not 
The result is that justice is dispensed differently from have to return time and time again. But when judges 
place to place in the state. and court administrators do not have the authority or 

resources to govern and manage, they cannot be held 
Second, until recently little attention has been paid 
to case management. The reasons for this gap are 
built into the system: 

• Judges have large case loads and few personnel 
to assist them. There are only a handful of trial 
court administrators at the superior court level 
and some district judges still do not even have 
adequate secretarial help. 

• The traditional method of rotation of superior 
court judges, which takes them away from their 
home counties three-fourths of the time, results 
in cases being heard piecemeal by different 
judges. 
Computer information systems have been 
designed more to provide statistics about what 
happened in the past than case status data use­
ful for managing the current docket. 

Finally, the legislature has retained control over 
court procedures and expenditures, leaving the 
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accountable for their performance. 

In this report, the Futures Commission outlines a 
plan to improve the flexibility, efficiency and inde­
pendence of the court system. For the new structure 
to produce the intended results, however, there must 
be a system of governance in which responsibilities 
are assigned to specific officials, who have the 
resources and authority to carry out their duties, and 
those in charge are held accountable for their perfor­
mance. This means a court system in which: 

• Judges and clerks of court are appointed 
The chief justice has the authority to be the true 
head of the court system 
The Supreme Court sets rules of procedure 
A State Judicial Council provides a new per­
spective for governing the courts 
Each circuit has a chief judge responsible for 
its management, assisted by a professional 
administrator 
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• Judges are evaluated periodically 
• The court system has more flexibility to use its 

appropriations where most needed 

RECOMMENDATION 1: Appoint all judges and 

clerks of court. 

Partisan elections are inconsistent with an indepen· 
dent and accountable judiciary. The public cannot 
have confidence in the fairness of decisions when 
judges must raise large sums in campaign funds from 
lawyers and other interest groups. And many lawyers 
who would make excellent judges wi ll not consider 
the office because of the political demands. 

Contested judicial elections have become a way of 
life in North Carolina in the last decade. The charges 
that go back and forth in such elections demean the 
judiciary and erode the public's 
respect for the courts-to the 

appointed judges who are unsuited for the office. 

In our proposed model: 

• All judges would be appointed by the governor 
• The appointment would come from three names 

nominated by a neutral panel 
• For appellate judgeships, the three nominations 

would come from the State Judicial Council, 
made up of lay members and lawyers (but with­
out its court official members participating in 
this process) 

• For trial judges, the nominations would come 
from a circuit nominating panel of nine members: 
four lawyers chosen by the circuit bar, four non­
lawyers appointed by the State Judicial Council, 
and a chair appointed by the chief justice 

• The names of the nominees 
would be public, but the vote 

extent that voters pay any atten­
tion. As this Commission's ''J% need a new way 

by which they were chosen 
would be confidential 

of selecting judges-
statewide survey shows, most vot­
ers do not even know that judges 
are elected and only a handful 
can recall an individual judge for 
whom they cast a ballot. Just as 
important, the present election 
scheme does not provide 

get politics out!" 

• The governor wou ld have to 
wait at least five days after 
receiving the names to make 
the appointment 

• 
District Court Judge 

• The new judge would stand for 
a retention election at the first 
general election more than a 
year after the appointment accountability. If judges need to 

consider only voters' approvals, they are not account­
able to their superiors-who are in a better position 
to know how well they perform their jobs. 

The Commission therefore strongly recommends the 
appointment of the state's judges. Recognizing that 
eliminating all participation by voters could result in 
an isolated judicimy with no real check on its power, 
however, we propose the use of retention elections. 
Retention elections provide an opportunity for voters 
to say "yes" or "no" on whether a judge should contin­
ue in office at the end of his or her term. If 
accompanied by published evaluations of judges' per­
formance by a neutral body, this kind of election 
would provide an effective means of removal of those 
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• If retain ed, the judge would serve eight-year 
terms, with a retention election at the end of 
each term 

• The performance evaluations of judges conduct­
ed under procedures set by the State Judicial 
Council would be available for consideration at 
the retention election, with a recommendation 
for or against retention 

We also recommend the appointment of clerks of 
court. As the position exists today, there is no reason 
the officeholder needs to be independent of his or 
her superiors in the court system and answerable 
only to the voters-few of whom know the duties of 
the clerk or how well they are being performed. 
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Still, the clerk's office is an important one in the judi­
cial system and the place where many citizens have 
their direct experience with the courts. To assure 
that the best qualified people are attracted to the 
office and are secure in the position, the Commission 
recommends that clerks be appointed by the chief 
circuit judge for terms of four years. To assure that 
the person chosen knows and understands the local 
community, the chief judge will be required to 
choose the clerk from names submitted by a county 
nominating panel consisting of lawyers whose prac­
tices include areas directly involving the clerk, a 
representative of the county commissioners, and 
other citizens. At the end of each term, the clerk 
would be evaluated by such a panel. If retention was 
recommended, and the chief circuit judge agreed, 
the clerk would be reappointed. Otherwise, the panel 
would submit new names to the judge. 

RECOMMENDATION 2: Strengthen the authority 

of the chief justice. 

The chief justice is the chief executive officer of what 
is supposed to be an equal third branch of govern­
ment. He or she is the official the public, the governor 
and the legislature should hold responsible for the 
performance of the court system. But if the chief jus­
tice is to be truly accountable, the office must have 
the authority to direct the operations of the courts. 

One of the most significant improvements the state 
can make in the new court system is to give the chief 
justice authority to designate and replace the chief 
judge for each circuit. The chief judge will be the 
person responsible for scheduling court in the cir­
cuit, assigning judges and monitoring case flow. If the 
chief circuit judge is chosen by and serves at the 
pleasure of the chief justice, the chief justice will be 
able to make changes in management when parts of 
the court system are not meeting the standards set 
by the State Judicial Council. For the same reason, 
the chief justice will continue to choose the director 
of the Administrative Office of the Courts to assure 
the same kind of influence over the ministerial and 
business side of the court operation. 
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As the head of a branch of government, the chief jus­
tice needs to exert authority over its budget as well. 
We believe that those who work in the judicial sys­
tem, not legislators, will know best where new 
personnel are needed and whether computers or 
telephones are most critical in a particular county. 
Therefore, the chief justice and the State Judicial 
Council should present a proposed budget to the 
General Assembly, justified by the needs of each cir­
cuit and court function. The legislature should then 
appropriate funds, not by line item, but in two cate­
gories: personnel and nonpersonnel. Within those 
categories, the chief justice and the State Judicial 
Council should be able to spend funds as needed for 
the efficient and effective operation of the courts. 

Given this additional authority, the chief justice's 
role will change. More time will have to be devoted to 
administrative duties and less to being a justice. The 
Commission believes that the effective administra­
tion of judges requires that the person in charge of 
the court system be a justice and that it is possible 
for one person to perform both roles. This method of 
governance will not be successful, however, unless 
administrative experience and qualifications are 
taken into account by the governor and State Judicial 
Council when choosing a chief justice. The tradition 
of selecting the most senior justice as the chief will 
not necessarily result in the kind of leadership the 
judicial branch needs. 

RECOMMENDATION 3: Give the court system 

control of the rules of procedure. 

The movement of a case is largely determined by the 
basic traffic regulations of the court system: the rules 
of civil and criminal procedure and the rules of evi­
dence. Today's practitioners and judges believe that 
many of the delays in litigation that occur are the 
unintended result of the rules on discovery-that is, 
the exchange of information before trial. Although 
meant to expose the full details of the case to both 
sides early in the process and to encourage quicker 
resolutions, the use of interrogatories, depositions 
and other forms of discovery have frequently been 
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ahusPd. As a rPsult, parties with more money and other parts of the court system and of the general 

timE' can turn the process into a war of paper, wearing public. A council \\'ith experienced judgrs, lawyers, 
down the other side rather than winning on merit. civic leaders, business and professional people, and 

others can also be a sounding and advisory board for 

If the j udiciary is to be responsible for the flow of managing the courts. The council will not interfere 

cases within its domain, its leaders must exercise with thP independent performance of judicial rune-

control over these procedural tions, but it can provide the 
rules. Indeed, that is what hap- General Assembly with comfort 

pens in most jurisdictions across 

the country. In North Carolina, 

however, the General Assembly 

retains the authority to alter the 

rules of procedure and evidence. 

When the chief justice saw need 
for a thorough study of the dis­

covery process in 1995, for 

example, he had to ask the legis­

lature to appoint a study 

commission for that purpose. 

'The law fly its nature is that the system wi ll be govf'rned 

in a manner that truly is sensitive 

to the broad public interest. stable, consistent and 

follows precedent. It is The Commission therefore rcc­

ornmends the establishment of a 

State Judicial Council made up 

of 18 members: 

the delivery system that 

must be jiexible and 

have the ability to • The chief justice 

change and junction as 
• The chief judge of the Court of 

Appeals 

If the court system is to be 
accountable for how well it serves 

the public, the power should rest 

within the judiciary to control the 
procedures that determine how 

fairly and quickly cases arc 

resolved. This places authority 

the citizen.<; of the state • A circuit attorney chosen by the 
circuit attorneys 

move into the future. " • A public defender chosen by 

that group 
• 

James Van Camp, Attorney 
• A circuit judge selected by the 

circuitjudgrs 

with people who are responsible 

for the consequences and who have the expertise to 
know what should be done. 

The Commission proposes that authority over the 
ru les of civil and criminal procedure, and the rules of 

evidencr, be vested in the Supreme Court. To pre­

vent abuse of that power, the General Assembly 
should be givPn a right of veto-not amendment or 

substitution-over any rules change. 

t. AT 0'\1 4 Establish a State 

Judicial Council. 

If the chief justice's role as head of the court system 

is to be strengthened, that office ''~II need assistance. 
We believe that a council composPd of both lawyers 

and lay members can best prO\ide the perspcctiv<' of 
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• 1\vo lawyers appointed by the 

State Bar 

• One lawyer and one nonlawyer appointed by the 
chief justice 

• Three members (two nonlawyrrs and one 

lawyer) appointed by each of the following: the 

governor, the president pro tern of the Senate 

and the speaker of the House (for a total of 
nine, or half the members) 

The membership of 18 thus wou ld includr five 
incumbent court officials and 13 others; II lawyNs 

and seven lay members; and a seven to six edge of 

nonlawyers O\"Cr lawyers in the members who arc not 
public officials. No legislator could br appointed and 

the members would serve staggered, four-year terms. 

Geographic, gender and racial balancr would be 
sought. 
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Tlw council would be chairE'cl by the chief justice and 
would sen·<' a variety of functions. It would: 

• Appraise the operation of the courts and report 
pPriodically 

• AdvisP the chief justice in setting budget priori­
tics 

• Establish performance standards and goals for 

tlw cotuts 

as at the state lewl. For the same reasons, then, 
tlwrc must be an official at the circuit level who is 

responsible for the courts there. The Commission 
believes that the official with final answerabilit~ for 

the circuit must be a judge, sincr it is unlikely that 

anyone else ''~ll ha\E' the understanding of the needs 
of the trial judges or lw able to command their 

respect. 

• Set up a methodology for el'aluatingjudges. cir- ThP chief circuit judge should he designated from 

cuit administrators, clerks among the circuit judges by the 
and others 11 ith managerial chief justic<', 11ith the advice and 

responsibilities 

• Br ablr to alter circuit lines 
and to review changes in 

procedural rules proposed 

by diffcrPnt circuits 

• t\ominate candidatrs for 

aPIH'llate judgeships (with­
out the participation of the 

judgrs, circuit attorney and 

public defcndPr) 

• SPI<'ct the nonlawyer mem­

lwrs of tht> circuit parwls 
that would nominate cancli­

dates for trial j udgeships 

It is intPnd(•d that the State 

Judicial Council be an important, 
influential body and that its pres-

"Case managers should 

be used to keep track 

of cases, and shQuld 

have the ability 

to call lawyers when 

cases appear to be 

getting off track. " 

• 
District Court Judge 

consent of the State Judicial 
Council. Tlw chief j udgr wi ll br 

responsihlP for determining 

\\hen court should he held in thr 

circuit. assigning judgrs and 

cases, approving the budgPt. and 
hiring and supPJYising the circuit 

administmtor- the professional 

manager who will be responsible 

for lh<' day-to-day operation of 

the courts. 

The position of circuit administra­

tor ''~II bt' of substantially greater 

importance than that of the few 

trial court administrators that 
exist in the state today. For tlw 

first timP, the judges who are 
tigc rank with tlw unil'ersit) systpm's board of n•sponsible for managpment of the courts \\ill be gh·en 

gol'ernors. If successful and prominPnt business, tlw professional assistance they nePd to do that job 

civic. professional and educational leadNs arc well. Tlw administrator will prepare the circuit hud-

appointrd, tlw council can be of enormous aid to thl' get, approvE' the hiring of persomwl by clerks of court, 

court systPm. It can guaranter that the judicial monitor all financial transactions, assess the IWE'd for 

branch \\ill not Josr sight of its mission to sen·e thP lle\\ facilities, and monitor cascloads. In addition, thr 
publie. It can pr01 idP the chief justiC(' ''it h inn1lu- administrator \\ill dP\ Plop for the chief judge a systl'm 

able counsPl. -\nd, lhP council can lw an effecti\'e of sclwduling court and assigningjudgPs and casrs. 

advocate for tlw courts in the legislature and'' ith 

the public. DtH' to tlw inhPrent diffcrrnces in circuits, tlw roiP of 

llw ehief judgE' and circuit administrator 11ill not IH• 
RECOMMENDATION 5: Appoint a chief circuit tlw sanw throughout tlw statr In tlw larger circuits 

judge and circuit administrator. ccntPrrd around major C'itiPs. the circuit administra-

Accountahllit~ tsjust as important at tlw circuit lPn'l tor may n'quire a sizahlP staff and may nPPd a 
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separate office. In the more rural areas, the adminis- Association's recommendation that judges be evalu-
Lrator might work from a clerk's office and perform atcd on the following characteristics: 
several of the functions that would be delegated to 
others in a larger circuit In each circuit, though, 
there will be dear responsibility in the chief j udgP 
and the circuit administrator for the performance of 
the court system. 

The chief judge and circu it administrator will be 
aided by a circuit judicial council, consisting of the 
chief judge, the circuit attorney, the circuit public 
defender, a clerk of court, a representative from the 
Department of Correction, a social services director, 
a law enforcement representative, an alternative dis­
pute resolution provider, three lawyers chosen by the 
circuit bar, and at least six public members appoint­
ed by boards of county commissioners (if the circuit 
has more than six counties, the number of appoint­
ments wi ll rise so that each county has at least one 
public member). The principal function of the cir­
cuit council will be to monitor the performance of 
the courts to determine whether they arc meeting 
the standards and goals of the State Judicial Council 
and whether they are serving the publi r as efficiently 
and fairly as possible. The rouncil also will help in 
coordinating the work of the courts \vith other affect­
ed agencies and offices. 

RECOMMENDATION 6: Conduct periodic 

evaluations of judges. 

Although there is overwhelming public sentiment for 
greater accountabil ity on the part of all public 
employees, including the members of the judiciary, 
North Carolina judges do not undergo a formal 
process of routine performance assessment. Because 
judges are elected, their performance is believed to 
be assessed "at the polls." Under the new method of 
merit selection, the data generated by a formal, rou­
tine evaluation is essential to an effective judicimy. 

• Integrity 
• Knowledge and understanding of the law 
• Communication skills 
• Preparation, attentiveness and control over pro-

ceedings; management skills 
• Punctuality 
• Service to the profession and the public 
• Effectiveness in working with other judges of 

the court 

The council should then institute a program for peri­
odic assessment of the performance of all state court 
judges. Information should be collected from various 
sources, including other judges, litigants and attor­
neys who appeared before the judge, and jurors who 
served in the judge's court. The judge also should be 
allowed to provide a self-evaluation. The completed 
performance assessments should serve as the princi­
pal basis for thP retention recommendations that "~II 
be shared with the public on the election ballots 
ancVor in the media. They should also he used by the 
chief circuit judges in making case assignments; by 
the judges themselves for self improvement; and, 
more generally, as a tool for determining the content 
of future judicial training programs. 

RECOMMENDATION 7: Give the court system 

more control over its budget and maintain state 

financing. 

One essential component of effective management is 
control over resources. A manager must have some 
discretion over how money is spent to be able to 
rffcctively direct and change the agenry. 

The managers of the court system have largely been 
deprived of such control by the legislature's line item 
budgeting approach. The General Assembly dPcides 

The State Judicial Council should adopt a careful where each new judgeship is to be placed and how 
and thorough approach to judicial evaluation. First, many assistant and deputy clerks wi ll be added. It 
it should establish uniform standards for judicial per- dPcides what portion of the judicial budget is spent 
formancc, drawing heavily from the American Bar on computers. Through its control of the purse 

36 



\\'ITIIOl'T Fc\Yllll. DEi\L\L OllllEI.AY· ,\ l'Ol'llT SYSTI-:~1 FOil Till-: ~1ST CENT! 'HY 

strings, the legislature decides what information sys­
tems wi ll be improved and when, and whether new 
funds will be invested in personnel or technology, in 
the clerk's office or the judge's chambers. 

We propos<' a simpler approach, in which the judiciCJI 
branch budget is devt'loped from the ground up. 
!!ere's how it would work: 

• Each circuit prepares and submits a budget to 
the director of the Administrative Office of the 
Courts 

• The AOC director prepares a comprehensive 
budget for the chief justice and State Judicial 
Council 

• Whrn they arc satisfied, the proposed judicial 
branch budget is presented to the governor as 
director of the budget, but it may not be altered 
before being submitted to the legislature 

• The legislative appropriation is divided into two 
broad categories, personnel and nonpersonnel 

• Within those categories, the appropriated funds 
are spent as the chief justice and State Judicial 
Council choose 

We believe that thr state should continue to pay all 
salaries and operating costs for the judicial system, 
and for prosecution and indigent defense, while the 
counties should retain responsibility for courthouses. 
Although some counties now meet their obligation 
with grrat pridt•, othrrs have allowed the courts to bC' 
neglected. The 1978 study, 100 Courllwuses, by North 
Carolina State University identified 16 counties 
whose courthouses were in need of replacement or 
significant rPnovation. Nearly 20 years ICJter, no action 
had bpen taken in nine of those counties. 

On the other hand, some other counties whose court­
housPs were not in such bad repair have built nrw 
facil ities. Such inconsistencies lend weight to the 
argument that the state should assume responsibility 
for all financing, including facilities. Rather than 
adopt that approach. the Commission proposrs that 
thP StalP Judicial Council establish state standards for 
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courthouses, as l'PCOmmencled in 100 Courthouses. Ira 
county failed to meet the standards, the council could 
decide to hold court in another location \\~th adequate 
facilities. 

Thr Commission bc•lieves that counties should not be 
allowed to supplement salaries or provide additional 
pPrsonnel for local court offices. Such a course could 
lead too easily to a lack of uniformity based on local 
wealth. We also affirm the longstanding policy that 
the court system not be expected to be self-support­
ing. Fees can help meet the judicial branch's needs, 
but costs would be prohibitively expensive to li ti­
gants if they were raised high enough to coYer all 
court expPnscs. 

The new trial court organization recommended by 
the Commission should not require significant new 
facilities. Existing courtrooms and offices should be 
adequate for most purposes. Before implementation 
of the new system, however, the AOC should survey 
all faci lities and determine whether new space is 
needed. On a one-time basis, the slate should assist 
the counties in whatever upgrade is required. 
Thereafter the counties should be responsible for all 
facilities rxcept those required only for a state or cir­
cu it court function, such as AOC offices or a circuit 
administrator's office which cannot be fit into exist­
ing space. The state also should provide faci lities 
needed only on a circuitwide basis-for example, a 
single high-security courtroom that could be avail­
able for a special rasP arising anywhere in the circu it 
that requires such extraordinary protection. 

CIVIL JUSTICE 

Today's increasingly complex society challenges trCJ­
ditional notions of civi l litigation. The statP's 
population is growing, placing a tremendous burdPn 
on court dockets ... Criminal cases are clogging the 
appeals courts, denying litigants and the business 
community the guidance that a wcll-dewlopt'd body 
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of timely appellate decisions wou ld provide ... Statr 

government is issuing numerous n•gu lutions, which 

often require clarification in thr courts ... And, the 

public is more litigious and dissatisfied with the pace 

and process of ci\·il cases. 

If North Carolina's courts can accomplish thosr 

goals, they will regain the public's acceptance, confi­

dPnc·c• and support. Tlw following recommendations 

\\ill start that process. 

RECOMMENDATION 1: Adopt effective case 

If the civi l justice system does not change to meet management techniques that include full use of 

these chalh•ngc's, it wi ll become a fragmented and alternative dispute resolution. 

chaotic mix or di fferent processes for n•sol\'ing dis- The principal goal or the trial court in civil case's 

putes. Such a mixtun• \\ill produce inconsistent and should lJC' the fair, el'ficiPnt, economical and time!} 

inefficient results, causing public confidence to con- resolution of disputes. To ac·hicve this goal, tlw court 

tinue to drop. systc•m must accept the responsibility for case man­

agrnwnt and employ prown information technolog\' 

and managrment techniques 

that support its effrctiv<'ness. 

Instead, North Carolina must err­

ate a coordinated and coherent 

civil j usticr systPm structured to 

fairly, expeditiously, and effectiw­

ly resoh·e disputes. The s~·stem 

must have the responsibilit) and 

authority to control the forum 

and mPthod of dispute resolu­

tion- and it should discourag<' 

use of tlw courts to n•dress griev­

ances that should be• resol\ed 

elsewhere. 

"Courts should be tile 
Too oftPn the courts ha\'c reliPd on 

the parlirs' la\\'yPrs to manag<' tlw 

pace of litigation-an arrange­

ment that has pro\·en inadequatP. 

ThP courts themselves must IH' 

responsible' for the system's pffrC'­

tive opPration and, as part of that 

rcsponsibilit~. adopt more dfectiw 

case managt'mrnt practices at ull 

levels. The case managemrnt sys­

tem should: 

l&t resort for resolving 

diJ,put.es." 

• 
Representative, 

Mediation Group 

To achieve these ends, North 

Carolina must: 

• Continur to expand beyond a court -centerE'd 

adversarial system of just ic·c• to include different 

means of dispute resolution 

• Encourage the usc of those otlwr, nonadversari­

al means of dispute resolution so that the 

traditional court procrss is the [past utilized and 

th<' last rrsort 

• !\lake the different forms of dis pulP resolution 

accc•ssible and com·enient 

• Promote prompt resolution. \\'ith the least dela) 

and CX)WnSE' 

• Create an adaptable and ncxihiP system to deal 

with a wide \'aricty of dispute's in tlw most 

appropriate way 
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• Be implemented statrwidc• 

• Set and mePt definite goals 

• PlaC'l' rrsponsihilit~ on specific indi\·iduals and 

hold those indi\ iduals a('countable for results 

• Take early control of tlw cases and retain con­

trol throughout the process 

• Limit continuances within narrO\\ guiddincs 

• Pro\'idp mandatory training in effecti\ P c·asP 

managrment teC'hniques to all court persomwl 

with such responsihililiPs 

• Employ sophisticated computPr and \·ideo tech­

nology to monitor cases and share information 

among the various courts 

• D<'visc alternati\·es-technological or othem·isP 

to mandatory attendanc·<! in pc·rson at all con­

rpn•nc·es and hearings 
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Using Pstahlislwd principi<'S of differrnt iat eel casr 

managemPnt. tiH' State Judicial Council should 

develop state guid<'lincs for judges and administra­

tors to folio\\' in idPntif~·ing tlw most appropriate 

means of n'solution for diffen'nt types of civil cases 

and assigning cases accordingly. The guidelinPs 

should requir<' that <'ach case go through altrrnative 

dispute resolution (ADR) hdon' being assigrwd to a 

court for trial unless there is a good n'ason not to. 

The guid<'linrs shou ld not demand ahsolute unifor­

mitj anoss the circuits. hut should br su fficiently 

flexiblP to make the best us<' of 

local rCSOUrC<'S. 

cases and set the datPs and locations of tlw pre-trial 

conff'n'ncrs, hearings and trial. Decisions on sch<'cl 

uling should be bas<'d on <'fficiPncy and liH' 

comPni<'ncc of the partiPs and 11itnesses. 

Technological altcrnati\Ps to f<H'<'-to-face mrPtings 

should he uspd 11hen possihl<'. 

Tlw Commission recommends that the State Judicial 

Council eloselj monitor tPchnological advances that 

may hPlp assure tlw tim<'lY r<'solution of casPs. For 

examplP, ('Omputer programs may soon be a\·ailahle 

to assist in the early settlenwnt 

of disputPs by applying principles 

of law to individual fact patterns 

Once assigned to ADR, a dispute 

should not IH' controlled h:, the 

scheduling prefen'ncrs or idio­

SJllCrasirs of a particular forum. 

Instead, all such proc<'dures 

should meet t imc standards st't 

by the circui ts. For cases not 

rcsoll·ed in Al)R, the circuit 

administrators should assign the 

case'i-and the judges and other 

court pnsonnel-to use 

resources most Pflici<'ntly. 

"There slwuld be some in a way that would provide a 

mini-trial and indicate a likPiy 

outcome. Such an innoration 

would great!~ enhance the rec­

omnwndat ions in this report. 

Gcn<'rall:v. a minor, routine case 

should he heard lw a judge sitting 

in the countJ in I\ hieh a case is 

tiled. Since the volume could 

system of acc()Un/ability 

for why cases are 

continued beyond a 

point that would, as a 

general rule, be 

considered re(l$onahle. " 

• 
District Court Judge 

RECOMMENDATION 2: 

Expand the use of alternative 

dispute resolution for 

appropriate cases. 

North Carolina has been a leader 

in testing alternati\'e dispute res­

olution (ADH). The court system 

should continue the earPful 

anal~·sis and measured cx1wri­

mentation of \·arious ADR 

mechanisms, which can often 

owm helm most case management systems, the 

progress of these minor cases should be monitored b} 

the parti<'s tiH'lllS<'Ivcs. For examplt', the parties 

could bP ohligatPd to follow a set sclwdul<' unless the~ 

recei\·e court pC'I'mission to exccPd tlw time limits. 

resolw cases more quickly, 11 ith less cost and 1rith 

greater satisfaction to the parties. ADR seems partic­

ularly wPll-su iLed to disput<'S that involve parties 

with ongoing rrlationships (such as landlord-t<'nant 

disputes) hrcause it is typically less contentious than 

litigation. 

~!orr compl<'x d\·il rases that arP not resol\'ed in 

ADR should lw assignPd to specific judg<'S on the ThP \DR mechanisms that have already prO\Pn <'!Tee-

basis of the judgps' experience, skills and pr<'fer- tin' should he retained. and otlwr forms of AD!-{ 

ences. Tlw judg<' selectPd should acth rl~· monitor should lw Pxplored and d<'\'PlopPd. The SuprPilH' 

and manag<' these cases, ewn 11lwn holding court Court's Dispute Resolution Comnutl<'e should watch 

elsPI\hNP in t h<' circuit. The judgPs and case man- thP tn'rHls relatPd to A DR. assPss the JH•Pds of tlw jus-

agement prrsonn<>l should confer on tlw status of thr ticP syst<'lll and propos!' chang<'s to the State .Judicial 
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J udges Favor Alternative Dispute Resolution 

Result ofSUl\'CY of Trial Judges, 1996 

\!em• usr nf arbitration, medmtton or otlwr forms nf altPntattw <lispull• fl'SOiutinn (ADR) !11 ',1; 

llPquire attempt at ADR bPforP ri1il suit ma,·lw lil!'d 

RrquirP attempt at AD!{ b!'fore domrsltl' easr. may hr lilt>d 

EXHIBIT 12 

Council. The Statr Judicial Council should then 
respond appropriately, either uniformly throughout 

thr state or locally as conditions necessitate. 

While state guidelines created by the Dispute 

Resolution Committee should dictate standards for 
all forms of ADH, the chief circuit judges and the cir­

cuit administrators should be encouraged to develop 

mrchanisms that meet their local needs. To ensure 

compatibility across the circuits, any circuit-level ini­

tiatives should be approved by the State Judicial 
Council. 

For example, with the council's approval, a chief cir­
cuit judge could determine that certain types of 

cases-such as condemnation cases in which only 
the \'alue of the property remains undetrrmined­

should not be assigned to any of the standard ADR 

mrchanisms. The judge instrad could order the par­

tics to resol\'c' tlw matter using a different proc(•dure; 

for example, to take the issue to a mutually seleclPd 
Iwutral commissioner. Only if that attempt fails could 

the parties proceed in the circuit court. 

As a starting point, the civil justice system should 
employ at least two already proven alternativrs to 

tlw traditional courtroom trial: 

• Court-ordered arbitration. Today, arbitration is 
1\~dcly used to resoh·e disputes for money dam­

ages of $15,000 or less. Of the more than 4,000 
North Carolina cases arbitrated annually, only 

about 10 percent arc• subsc·qucntl) rctried 

before a district court judge. The Dispute 
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71'.1) 

7G% 

Resolution Committee should examine the 

characteristics of the current process and pro­

pose any modifications needed to make it 

rqually effective in a wider range of disputes, 
including those for money damages abo\'e 

$15,000. 

• Cour·t-ordered mediation. In mediation, parties 

retain and pay for the services of a mediator who 
promotes a voluntary settlcm('n\. Empirical evi­

dence indicates that more than one-half of the 

2,500 cases annually ordered to mediation end in 

settlement. The Dispute Resolution Committee 

should also tailor the mediation process to pro­
duce the highest rate of scttlemcnt. 

The community-based mediation centers currently in 

existence-the "Neighborhood Justice Centers"­

are effective alternatives to the judicial resolution of 
disputes. To ensure that all citizens hav<' accPss to a 

c('nter, the state should contintH' to help fund their 

development. But local control and grass roots inde­

pendence are important features of the centers' 

success, and must be retained. 

Increasing public understanding of ADR techniques 

will also help improve thr court system. Today, few 

parties are aware of alternatives to trial until tiH'Y 

arr already in the judicial system. To promol(' ('arlier 

awareness and speedier resolution of ch il disputes, a 

new ethics rule-enforceable by tlw Ethics 

Committee-should rrquire attorneys to inform 

tlwir clients of the alternatives early in thc•ir associa­

tion. Compliance should be demonstralC'd by filing 



1\'ITIIOl\T f:\\OR. llE~L\L OR llf.I.~Y ,\COl RT S\'STf.\1 F'OR THE nST Cf::'\Tl'RY 

with tlw court a certificate of satisfaction signed b) 
thr attorney and the client. 

RECOMMENDATION 3: Expand the jurisdiction 

of magistrates. 

The usc of magistrates to hear small claims has 

worked well; about 250,000 civi l cases arc already 

resolved this way E'ach year. With the recruitment of 

more lm\yers to be magistrates, the jurisdiction over 
thrsr cases cou ld be raised well abO\ e the CU ITPnt 

S:3,000 limit. 

The court system itself is in the best position to 

decide how to di\ide jurisdiction bet\\'een judges and 
magistrates. The State Judicial Council should br 

empmwrcd to periodically adjust (perhaps PWI) th·e 

yPars) tlw IPwl of disputes that may be decided b~ 

lawyer magistrates, up to a maximum of $25,000. To 

best util ize resources, chief circuit judges should 
decide which lawyer magistrates in the circuit could 

hear thosr cases. Likewise, some lawyer magistrates 

could lw allowE'd to issue temporary restraining 

orclrrs and preliminary injunctions. 

RECOMMENDATION 4: Expand the courts' 

appellate capacity. 

Thf' appf'llalf' courts appear to be O\'erburdened with 

criminal matters. The crunch of death penalty cases 

at the Supreme Court and routinE' criminal appl•als 
at the Court of Appeals do not leave sufficiPnt limP 

for civi l disputes. Consequently, litigants and I ht> 

business community operate without the guidancE' 

that would be avai lable in a well-developed body of 

civi l law. The resulting uncPrtainty leads to addition­
al civil disputes and hea\ier civil dockf'ts. 

To JWtif) this situation, the State Judicial Council 

must monitor the case load in both the Court of Appeals 

and the Supreme Court and take appropriat!' action to 
prO\;de adequate appellate capacity for cil"il cases. On<' 

such measure might be the creation of SE'parat<' Ci\ il 
and <"riminal diYisions of the Court of Apprals.lfthat is 

done. how<'Wr, provision should be made for rrgular 

rotation of judges bct\\'f'en tlw two di\·isions. 
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Although the burden on the Supreme Court may be 
rclie\Pd by the Commission's recommendation to 

place death penalty appeals in the Court of Appeals. 

tiH' uncertain shapp of futun' l itigation still threat­
ens the high court's limitf'd civil capacity. 

RECOMMENDATION 5: Streamline the appeals 
process. 

Multiple opportunities for hearing and r<•view arc 
inefficient and expensive. Juslicf' requ ires a single 

trial by a neutral trier-of-fact and a single appral for 

errors of law. In fact, more "due process" than nrcf's­
sary may delay a just result. We belie\'(' that frwer 

rc\'iews should be allO\wd, by pro\ iding for: 

• Casfs heard by magistrates. Currently, aft(')' 

final disposition by a magistrate, the aggrirl"ed 
party may appeal for trial dr novo before a dis­

trict court judge or a jury. Then, after final 
disposition by the district court, the party (per­

haps twice-aggrieved at this point) can appeal 

as a matter of right to the Court of Appeals. Thr 

future civil justice system should limit this 
"three bites" approach. On appPals from a mag­

istrate, there should be a trial d<' non> brforr a 

circuit court judge (not aju~). with appropri­

atE' cost-shifting disincenti\·es and then onl~ 

discretionary rel"iew by the Court of Apprals. 

• Cases ordered to arbitration. App!'als from an 

arbitrator's award that fall within tiH' magis­
trate'sjurisdiction should be treated tlw sanw 

as appeals from a magistrate's order. In such dis­

putes, the aggrif'vE'd party can appeal for trial de 
novo before a ci rcuit court judge but can then 

apply only for discretionary re\ if'\\ by tlw Court 

of Appeals. 

• rases ordered lo mNiialioJI. By definition, if 
attempts at mediation are unsUC('l'ssful there is 

no judgment from which to appeal. Tlwrefor<', the 
parlirs' opportunities for hraring and r<'viC\\' 

should not be limited in the samr way as an• llw 

casE's hf'ard by magistrates or arbitrators. I nstPad, 
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cases that are not resolved in mrdiation should br 
treated as "ne\\'" and suitable for possible assign­
ment to other types of AD H. The parties ''~ ll then 
gain thr rights of appeal and trial de novo that 
attach to the newly assigned mechanism. 

• Cases arising in the circuit court. To reserve the 
state's civil appellate capacity for the types of 
cas0s that cannot be resolved outside of the 
courtroom, the State Judicial Council should 
consider the design and implementation of an 
effective post-trial, non-judicial resolution mech­
anism administered by the circuit court. 
Post-trial ADR scheduled soon after trial-before 
briefing, when the parties may he most amenable 
to compromise-is likely to be most successful. 

RECOMMENDATION 6: Develop cost disincen­

tives to discourage non-meritorious litigation. 

Today, parties have little incentive to examine the 
merits of their disputes as they continue through the 
process of litigation. One way to make people consid­
er the wisdom of pressing their claims is to impose 
cost disincentives. For example, a party demanding a 
trial de novo from an arbitrator's award currrntly 
pays a filing fee equivalent to the arbitrator's com­
pensation. The fee is retumcd only if, in the judge's 
opinion, the position of the party who demanded the 
trial improved as a result. 

The State Judicial Council should consider imposing 
similar cost disinccnti,·es throughout the stages of 
dispute resolution-including when disputes arc 
first heard by a magistrate and when they arc 
appealed. Existing and new cost disincentives should 
adequately encourage thoughtful evaluation of the 
merits of disputes, hut they should not unfairly dis­
courage meritorious review. 

To further encourage the parties to rvaluate the mer­
its of their disputes, the Rules of Civi l Procedure 
should be re,~scd to include an effective offer of set­
tlement rulP that would require parties who reject 
pretrial settlement offers to bear a portion of the 
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additional litigation costs, unless the trial outcome 
exceeds the settlement offer. 

RECOMMENDATION 7: Standardize the 

procedures for administrative adjudications and 

uniformly coordinate them through the Office of 

Administrative Hearings. 

The Administrative Procedures Act and the use of 
the Office of Administrative Hearings (OAil ) arc not 
universally applicable to all administrative adjudica­
tions. Many agencies still handle administrative 
adjudications under their own separate statutory 
authority and internal procedures. These divergent 
approaches lead to reduced efficiency and the poten­
tial for confusion among citizens and the 
constituencies affrcted by administrative decisions. 

Lawyers representing citizens and businesses should 
not be required to learn a new set of rules for each 
client's dispute with a state agency. To make the 
process more efficient and less confusing, all agency 
adjudications should br handled by the OAH and 
should follow the OAI-I's procedures and rules. The 
operation of the OAH would he enhanced by making 
its territorial organization conform to the new circuit 
organization for the courts, and by giving circuit 
administrators responsibility for coordinating with 
the OAH to assure the availability of adequate hear­
ing facilities '~thi n each circuit. 

Although administrative case loads are still ,.e1y modest 
relative to the ci\'il case volumes processed through 
the courts, the State Judicial Council and the OAH 
should periodically assess the need for additional spe­
cialized tribunals, such as the Industrial Commission 
or the Utilities Commission, to handle particular class­
es of administratiw proc<·edings. Furthermore. most 
administrative adjudications arc only recommended 
decisions, which must then be adopted or rejected by 
the agency. If rejected, these recommended d<'cisions 
end up in the courts. Their effect on the courts' work­
load is uncertain, however, because the current data 
on the relationship brtwecn administrative hearings 
and the judicial system is limited. 
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Before any recommendations can be made concern­
ing administrative procedures, the AOC and the OAII 
must develop a system of data collection that would 
permit tracking pertinent information such as the 
number and types of contested case decisions by 
OAH that are-and are not-adopted as the 
agency's final decision. Such data will help answer 
critical questions, including: 

• Should appeals from administrative adjudica­
tions always be on the administrative record or 
are there instances where appeals should be de 
novo? 

• Should a different standard of review apply 
when the agency's final decision is contrary to 
the recommended decision of the administra­
tive law judge? 

To facilitate the movement of cases and attorneys 
within the various circuits and of attorneys among 
the various circuits, a uniform set of rules of practice 
should apply statewide. When local circumstances 
necessitate modifications, circuits may adopt individ­
ual rules to be applied circuitwide, as long as they 
are approved by the Supreme Court and do not differ 
fundamentally from the state rules. 

RECOMMENDATION 9 Remove the 

constitutional requirements of 12-member, 

unanimous civil juries. 

The State Constitution now requires 12-member 
juries in civil cases and requires their verdicts to be 
unanimous. By agreement of the parties, however, a 
smaller jury may be used. 

• In departments where there is a very high rate Although research shows that a reduction in the size 
of coincidence between recommended decisions of juries may not lead to any appreciable savings in 
by administrative law judges and final agency cost, the Commission believes that the convenience 
decisions, should the administrative adjudica- of smaller juries and the reduced burden on citizens 
tion be considered the "final" decision, with justifies smaller juries in most civil cases. The 
appeals taken directly to the circuit court? dynamic of debate within the jury is likely to change 

With this information, the State Judicial Council will 
be able to make rational decisions to improve admin­
istrative procedures. 

ECOMMENDATION · Standardize the rules 
governing civil disputes. 

To create a rational and efficient system of justice, 
the Supreme Court must be able to revise the exist­
ing ru les of procedure and evidence, and formulate 
new rules where necessary to promote the spirit and 
intent of the recommendations set out in this report. 
For example, the court should evaluate the various 
timing provisions in the rules- such as the one-year 
filing deadline for answering the complaint in a con­
demnation action- and modify them where 
necessary to promote the fair, efficient and timely 
resolution of all civil disputes. To ensure that no sub­
stantive laws arc affected negatively, the legislature 
should retain veto power over any new or modified 
rules. 

43 

if there are only six or eight people present, rather 
than a dozen, but it does not appear that the resul t 
will be meaningfully different. Juries of as few as six 
members can be expected to reach fair, consistent 
decisions that will be as acceptable to the parties as 
those of larger panels. Thus, the Constitution should 
be amended to allow juries in civil cases of fewer 
than 12 members, but no smaller than six. 

Whether jury verdicts in civil cases should be unani­
mous is a much more difficult question, and the 
Commission concluded that it did not have sufficient 
information to make a recommendation on th at 
issue. The unanimity requirement ought not be con­
stitutional, however. The State Constitution should 
be amended to eliminate the requirement of jury 
unanimity in civil cases, leaving the General 
Assembly free to decide that issue based on further 
study and deliberation. 

The Commission also debated other aspects of jury 
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selection and service, but decided that the issues 
were too important to decide in the time available. 
More study is needed, including review of the experi­
ence from states like Arizona, which have 
significantly altered the jury process in recent years. 
Among the subjects that should be considered are: 

• Converting to a "struck jury" method of selection 
• Instructing jurors at the beginning of the case 
• Allowing jurors to ask questions 
• Requiring employers to pay their employees 

while they are on jmy duty, with appropriate tax 
write-offs, or requiring the state to reimburse 
jurors for lost income 

• Allowing counsel to summarize arguments dur­
ing the trial 

• Eliminating or reducing thP number of peremp­
tory challenges 

• Having the judge conduct or play a greater role 
in voir dire or, if lawyers continue to conduct 
voir dire, imposing time limits 

RECOMMENDATION 10: Appoint and train 

judges, and allow the State Judicial Council to 

make decisions about specialization. 

The current system of election should be abandoned 
and all judges should be selected on the basis of 
merit, to assure that the state recruits, obtains and 
retains the judges who are best qualified. The 
appointment process described on page 32 wi ll fulfill 
this goal. 

To maintain the impartiality of the judiciary and a 
true statewide judicial system, circuit judges should 
"rotate" throughout their circuits. Rotation would 
free circuit judges from the pressures that can arise 
from purely local assignment and would foster the 
consistent application of the law across the state. 

The education provided to judges needs to be greatly 
enhanced if the courts are to meet the challenges of 
a rapidly expanding body of law and to restore the 
public's confidence in the judiciary's ability to decide 
the issues before it. Such education should include 
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comprehensive treatment of the more sophisticated 
points of civil litigation as well as effective case man­
agement techniques and technological advances. 
Without this help, the judiciary will be hampered in 
its efforts to resolve increasingly complex cases cor­
rectly and efficiently. 

North Carolina has recPntly developed a specialized 
business court in response to the need for judicial 
expertise in complex business cases. Although some 
additional specialized civil courts may be needed in 
the future, the shape of future litigation is too uncer­
tain to predict the exact needs. Instead, consistent 
with the flexibility that is intended to be a hallmark of 
the new court system, the State Judicial Council 
should establish means by which the justice system 
can respond to future needs. For example, the council 
can establish new ADR programs and mechanisms, 
create specialized courts, designate specialized 
judges or utilize specialized resources. These changes 
can be statewide or within a single circuit, depending 
on the need. 

FAMILY COURT 

Whether we like it or not, North Carolina's families 
are facing more challenges and stress, including dra­
matic increases in divorce and juvenile crime, which 
have a profound impact on our courts. 

In practical terms, domestic and juvenile matters are 
crowding the dockets of district courts-which are 
already filled with traffic cases, misdemeanor criminal 
offenses and general civil matters. At the same time, 
family matters in the courts are becoming increasingly 
complex and sensitive, whether it's determining equi­
table distribution of marital property, enforcing child 
support or addressing serious juvenile offenses. 

Because of their heavy case loads, however, district 
court judges often must treat each domestic and 
juvenile matter in the same way as other cases before 
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them-that is, as an isolated matter, in which the 
speed of resolution is largely determined by attorneys 

and litigants. The result is: 

• Parts of the same case are handled by different 

judges at different times, with Little communica­
tion among judicial officials and no consistency 

in court orders 

• Delays arc common, and are sometimes used by 
one party to inflict hardship on the other 

• Children in foster care 

and other temporary 

their own solutions. This forum should be fully acces­
sible to citizens, regardless of economic status, and 

should encourage the non-adversarial resolution of 

disputes whenever possible. Toward that end, the 
state should: 

• Establish a specialized family cou rt with juris­

diction over all disputes involving intra-familial 

rights, relationships and obligations and all 
juvenile matters 

arrangements often 

stay in these arrange­
ments far too long 

Domestic Cases Continue To Increase 

• Make available mediation 
or other forms of alterna­

tive dispute resolution for 

all family law cases 

• Juveniles are punished 

for criminal matters, 
but the underlying 

reasons for their mis­
conduct are not 

addressed 

• Family problems in­
crease the cascload of 

the criminal courts as 

juvenile offenders grow 

into adult offenders 

With the stakes as high as 

they arc, it is not surpris­

ing that the public, judges 

and attorneys all agree: the 

handling of domestic cases 

EXHIBIT 13 Sourre· AOC Annual Reports 

• Provide mediators, judges 

and other decision makers 
with specialized training 

in family and juvenile law 

and the psychological fac­

tors affecting families and 

children 
• Make available the full 

range of the family court's 

services on a meaningful 

level to all citizens, 

regardless of economic 
wealth 

• Resolve all cases as soon 
as possible but no later 

than one year after filing 

is where the courts can RECOMMENDATION 1: Establish a "Family 

improve the most. For if the courts continue on the Court." 
current path, we are going to create an unbearable Considering that annual fi l ings of domestic cases 

burden on the judicial system and society-and the have jumped 483 percent in North Carolina over the 

courts \viii continue to be part of the problem, rather last 25 years, it's understandable that a major change 

than the solution. in the court structure is needed. The Commission 

believes that the best way to address this growing 
What can we do? The Commission believes North need is by creating a "family court"-a separate 

Carolina must create a forum that resolves family- assignment \vi thin the circuit court-that hears all 

related issues in a manner that respects the rights of claims involving familial rights, relationships and 

each individual family member, promotes the best obligations and all juvenile justice matters. In other 

interest of the family and helps families structure words, the family court \viii provide a unified, rational 
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Domestic Litigants Are Most Critical of the Courts 

Is the roUowing an extremely or very serious problem? 

'l'ime to ha>e a civil case decided 

Altorneys being able to gel continuances 

People being treated differently by wealth 

Personal biases of judges 

Not enough judges 

frivolous lawsuits 

EXHIBIT 14 

and caring forum for the resolution of all judicial pro­
ceedings involving family members. 

Most cases will be heard by a judge regularly 
assigned to the family court, but any judge sitting in 
the circuit will be able to enter an appropriate tem­
porary order in an emergency. With the assistance of 

Those willl No Direct Fonner Litigants In 
Contact willl Courts Jurors Domestic Cases 

37.5% 34.2% 43.4% 

32.8 44.5 46.3 

46.8 50.5 64.3 

18.6 20.4 36.5 

29.2 36.3 46.9 

37.4 52.1 48 7 

Source: Wi/k£?-sOII & A.tsoci(lles Sun•ey 

• Alimony and post-separation support 
• Adult protective services 
• Guardianship, mental health commitment hear­

ings, hearings for voluntary admission to mental 
health facilities and actions under Article 2A of 
General Statutes Chapter 110 

specially trained court personnel, the judges will be The family court will also be the forum for motions to 
able to coordinate family legal disputes, consolidate enforce orders in the matters described above, includ-
matters so that fewer hearings are needed and reach ing motions for civil and criminal contempt. 
out to the community for the resources required to 
solve family problems. RECOMMENDATION 2: Develop judicial stability 

and expertise. 

These changes, combined with training for judges To maximize the effectiveness of the family court, 
and special case management strategies, will provide judges should be assigned to the court for a term of 
citizens with a judiciary that is competent, sensitive, at least three years. Although these judges may hear 
compassionate and well versed in family law. The other matters when necessary, their principal 
new family court \vill hear matters including: appointment should be to the family court. When 

• All juvenile matters, including abuse, neglect, 
dependency, delinquency, emancipation and 
termination of parental rights 

• Abortion consent waivers 
• Adoption 
• Domestic violence civil restraining orders 
• Child custody 
• Child support 
• Paternity 
• Divorce 
• Equitable distribution 
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possible, the circuits should allow judges to rotate 
through different types of cases and, upon request, 
allow judges who show particular competence in 
family and juvenile matters to remain in the family 
court for longer than three years-<lr to hear certain 
types of cases. Certification as a "family courLjudge" 
or as a specialized judge for particular types of family 
cases would be one way to address this need. 

The Commission recommends that the chief circuit 
judges select and assign the family court judges, make 
rotation decisions, and determine whether Lhe three-



1\'ITIIOUT FAVOR, DENIAL OR DELAY: A COURT SYSTEM FOR THE 21ST CENTLRY 

year terms can be extended. The chief circuit judges 
will also appoint managing family court judges and 
identify the specific roles they arc to play-which 
could range from serving as a liaison between the chief 
circuit judge and the family court to exercising sub­
stantive supervisory responsibilities. The managing 
judges will coordinate closely with the circuit adminis­
trators and report directly to the chief circuit judge. 

the benefits, the court-provided ADR services should 
be available to litigants brjore they file a complaint. In 
the disputes that are not resolved at this stage, ADR 
discussions should begin within days of filing. While 
early intervention may not be possible in every case, 
certain cases-such as child custody, child support 
and spousal support-must receive prompt attention. 
If ADR will not occur for more than two weeks after 
the filing of complaints in these cases, a family court 

judge should conduct a brief hear­
ing within the 14-day period. The 

For family court to work, all per­
sonnel-judges, guardians ad 
litem, alternative dispute resolu­
tion personnel-must be ade­
quately trained. We suggest that 
the training include substantive 
family law issues, basic principles 
of mediation and other alternative 
dispute resolution techniques, as 
well as sociology, psychology, child 
development, family systems, fam­
ily-based services and social work. 
Family court personnel should 
also learn what local and 
statewide resources are available 
to aid families and individuals in 
distress. 

"Divorce, custody, child 
judge should then enter tempo­
rary orders that would last until 
the selected processes are com­
pleted. 

RECOMMENDATION 3: 

Integrate mediation and other 

forms of alternative dispute 

resolution. 

Family issues arc often not well­
suited to the traditional adver­
sarial model of the courts. We 
believe this is one area where 

support, equitahle 

distrilYution-these 

areCI$ of the law affect 

the lives of rrwre citizens 

than any other because 

so many people are 

direcay or indirectly 

involved in the 

outcome." 

• 
Retired Chief District Court 

Judge George Bason 

Moreover, the family court should 
establish a custody mediation 
program in every county for cus­
tody and visitation disputes and 
approve other types of ADR for 
support and property settlement 
claims. The case manager should 
be responsible for monitoring sat­
isfactory completion of ADR and 
referring the case back to the 
family court for appropriate pre­
trial procedures if ADR fails to 
resolve the issues . 

We recommend that court-moni­
tored ADR be mandatory in the 
following case types: child cus-
tody and visitation, equitable 
distribution, alimony and spousal 

alternative dispute resolution (ADR) processes should 
be used to reduce the emotional damage to the individ­
uals involved, to empower the weaker parties, and to 
come up with solutions that preserve amicable rela­
tionships among family members. 

support, and certain child support cases. It should be 
available in all other cases, except for issues regard­
ing Chapter 508 protective orders in domestic 
violence cases. Victims of domestic violence deserve 
the full protection of the court, including the safety 
brought on by the formality of a courtroom proceed­
ing. In all cases, however, the family court judge 
should be able to exempt parties from ADR for good 

Because early intervention has proven effective, fami­
ly court cases should be referred to ADR as soon as 
possible after a complaint is filed. Indeed, to maximize 
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cause. 
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Since important family issues arise in families across 
all income levels, court-provided ADR must be avail­
able to all citizens. Ideally, all ADR under the 
auspices of the court will be free of cost. At a mini­
mum, ADR should be without charge for identified 
issues such as child custody and visitation, with fees 
for other types of cases based on a sliding scale. At the 
same time, court-provided efforts should not discour­
age litigants from resolving their disputes through 
private ADR mechanisms approved by the court. 

RECOMMENDATION 4 : Provide special services 

for custody disputes. 

To serve the best interests of North Carolina's chil­
dren, special services shou ld be available whenever 
custody is an issue. We recommend the following. 

Parent education. Under the current adversarial 
method of handling custody disputes, the interests of 
the children often come second to the interests of 
the parents or guardians, who may be unable to focus 
on what is best for the child. Those involved in cus­
tody disputes should be educated on the 
psychological and emotional impact of divorce and 
custody disputes on their children. When necessary, 
advocates should be provided to work directly with 
the children. Parent education should be provided by 
the court or paid for by litigants on a sliding scale. 
Ideally, it should be completed before ADR begins. 

Appointed counsel. A family court judge should be 
able, when necessary, to appoint a lawyer for the 
child in custody or visitation proceedings and to tax 
the lawyer's fees as court costs. 

enhanced in the family court, particularly in custody 
disputes in which ADR fails to resolve all custody 
issues. ln such cases, the case manager or case man­
agement team should determine whether a guardian 
ad litem should be appointed to investigate and advo­
cate for the child. 

RECOMMENDATION 5: Develop effective case 

management principles. 

Family litigation frequently moves too slowly through 
the courts, at a pace controlled by the attorneys or 
the parties, with little judicial intervention. Multiple 
legal claims by the same family--even claims grow­
ing out of a single event such as a marital 
separation- are heard by different judges, in differ­
ent courtrooms, and not necessarily in a timely 
manner. This lack of continuity and communication 
allows litigants to manipulate the system, to engage 
in piecemeal litigation and to obtain inconsistent 
court orders. 

Something has to change. We arc convinced that the 
best solution is to develop case management princi­
ples using the "case manager/case management 
team" approach. In this approach, the central figure 
is a case manager, assigned to work with one or more 
judges, who manages all cases involving members of 
the same family. The case manager is responsible for: 

• Reviewing pleadings for completeness 
• Referring disputes to appropriate ADR and 

other court or community resources 
• Assisting the judge in enforcing discovery and 

other pretrial deadlines 
• Ensuring that ADR occurs when appropriate 

Case management teams. In cases where the cus- • Developing a case management team of court 
tody issues are not resolved in ADR, the case manager personnel and representatives of other agencies 
should take particular care to include all the neces- to assist with particular cases 
sary disciplines in the case management team, or to 
refer the family to other community services. The case management team should have the discre-

tion to involve other governmental agencies, such as 
Guardian ad litem. The guardian ad Litem program the Department of Social Services, and to refer fami-
should be maintained as an essential element of the ly members to counseling or other community 
family court. In fact, the program's use should be resources. Members of the team may include social 
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workers, psychologists, domestic violence specialists, 
ADR specialists, juvenile court counselors or others. 
They should be trained in mediation, family dynam­
ics, child development, fami ly systems, fam ily-based 
services and the availabil ity of community resources. 

For this approach to work, the case manager must be 
perceived by the attorneys and the parties as a neu­
tral employee of the courts, not as an advocate for 
either side. The manager must remain unbiased in 

time should be reserved for matters of sufficient legal 
complexity to warrant use of a judge with special 
expertise in family or juvenile Jaw. The many routine 
legal matters that will come to the court shou ld be 
heard instead by lawyer magistrates. This arrange­
ment will help prevent delay for all cases, especially 
those that will still be heard by a family court 
judge~contested cases and others raising urgent or 
complex issues. 

opinion and in communication; although other mem- Specifically, the chief circuit judge should have the 
bers of the case management team might be called discretion to delegate authority to lawyer magistrates 
as witnesses in the case of trial, the case manager in the fo llowing areas: 
should not be competent as a witness. 

RECOMMENDATION 6: Establish specific case 

management guidelines and timelines. 

A swift and predictable schedule for litigation~with 
little room for attorney or litigant "foot dragging"~ 

will keep parties focused on proceeding to resolution. 
A steady pace is also likely to faci litate settlement or 
produce prompt in-court resolutions for those cases 
in which settlement is not the likely outcome. 

Attorneys and parties should be required to attend a 
scheduling conference with the judge as soon as pos­
sible after it becomes clear that ADR will not resolve 
the case. At the conference, the .i udge should set a 
schedule for completion of discovery, a time for any 
necessary pretrial conference, and a elate for trial. 
The case manager should then monitor compliance. 

Only the judge should be able to extend the dead­
lines or alter the schedule. No extensions should be 
open-ended; instead, new deadl ines should be sot 
and necessary adjustments made. To provide conti­
nu ity, the judge who presides over the scheduling 
conference should become the presiding judge on all 
subsequent matters in that case, including any trial. 

RECOMMENDATION 7: Delegate less complex 

matters to lawyer magistrates. 

We expect the demands of family court to place sig­
nificant pressures on the family court judges. Their 
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• Granting uncontested divorces 
• Establishing child support under the Child 

Support Guidelines 
• Issuing show cause orders in child support 

enforcement 
• Ordering blood tests in paternity cases and tak­

ing paternity acknowledgments 
• Ordering emancipation of minors 

For reasons of court integrity and public perception, 
the lawyer magistrate's decisions should be subject 
to appeal, de novo, before a family court judge. 

RECOMMENDATION 8: Extend the family 
court's dispositional authority until age 21. 

The effectiveness of juvenile court for older 
teenagers is currently impeded by the provision that 
its jurisdiction ends when a child reaches age 18. In 
some cases, this restriction may foreclose an order 
that would be more commensurate with the crime 
and more likely to be effective for reform and rehabil­
itation. More important, the age restriction may also 
cause older juveniles to be bound over for trial in 
superior court when a juvenile disposition would be 
more appropriate. 

We therefore recommend that the family court judge 
be able to impose dispositions and order treatment or 
other services that extend until the j uvenilc reaches 
age 21. 
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CRIMINAL JUSTICE 

North Carolinians have strong feelings about crimi­
nal justice. As the Commission's 1995 survey showed, 
the public believes, rightly or wrongly, that criminal 
courts are soft on criminals and unfeeling to victims, 
permit justice to be "bought," do not protect the pub­
lic from crime, and operate inefficiently. 

Some of this distrust is rooted in the prevalence-or 
perceived prevalence-of violent crime. Unfortu­
nately, further increases in crime seem likely, based 
on a number of factors: the rising number of young 
males who, over the next 20 years, will be reaching 
their late teens and twenties when they are most like­
ly to commit crime; the growing use of illegal drugs; 
and the decline in stable families. 

Any increase in cases wi ll further clog the courts, 
which are already overwhelmed by current caseloads. 
It can mean fewer and fewer charges going to trial as 
the system spends increasing amounts of time and 
money on simply processing cases. Plea bargaining 
can become even more prevalent. The result is that 
all participants in the system-victims, witnesses, 
and defendants- feel abused and denied justice. 

In addition, an increase in violent crime, combined 
with a \videning of the racial, ethnic, and economic 
divisions of society, may further politicize the issue of 
crime and criminal trials. If this tendency is not halt­
ed , many negative repercussions arc possible: an 
increased demand for conviction and punishment 
rather than for "justice" ... certain groups convinced 
that litigation outcomes are unfair and that the 
process is corrupt ... declinr in respect for the insti­
tution, accompanied by a decline in resources ... the 
inability to secure first-rate legal talent as the selec­
tion of judges becomes more political and dependent 
on how particular cases are decided .. . growing inci­
dences of "vigilante justice" by citizens who no longer 
believe they can depend on the courts to punish 
criminals. 
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The criminal justice system must take positive steps 
to turn this situation around. How? 

• By delivering what it promises. The move 
already taken toward sentences that accurately 
reflect the time the defendant will actually serve 
is a step along this path. 

• By using alternative mechanisms to resolve dis­
putes. When possible, the courts should resolve 
societal disputes through means that foster rec­
onciliation, non-criminal resolutions and 
reduction of recidivism. Prosecutors should rig­
orously screen cases before they formally enter 
the court system and should divert suitable 
·cases to mediation or treatment programs. 

• By concentrating resources on the serious and 
important cases. Cases that make up a large 
percentage of the courts' current criminal case­
load, such as worthless checks and minor traffic 
offenses, either do not belong in a criminal jus­
tice system or should be resolved through 
simpler trial procedures or alternative means. 

• By seeking to treat all participants with fairness 
and dignity. Fewer court appearances should 
be required of victims and witnesses. More infor­
mation about the process should be made 
available to the interested parties. Adequate 
representation must be provided regardless of 
the financial resources of the defendant. 

• By acting efficiently and quickly to produce an 
accurate and just result. Discovery shou ld be 
more extensive, and disclosures should occur 
early in the process. Court proceedings should 
be streamlined in number and duration and 
should be made easier for the participants 
through technological innovation. 

Technological advances may help solve some prob­
lems facing the criminal courts, such as: 
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Public Perception of Problems with Court Perfonnance 

•••••••••• 52% 
Unequal Treatment 19.6% 

Based on Wealth ••••• 16_7% 

~llllllll~~llllllllllllllso% 
Time for Felonies 17.5% 

• •••• 18.1% 

••••••••••••• 45.3% 
Victims' Treatment 21.6% 

•••• 20.4% 

Plea Bargains 

Frivolous Lawsuits 

.............. 41.2% 
Too Many 16.7% 

Continuances ...... . II 20% 

II•••·~~~•• 36.5% Too Few Judges 20.6% 

•••••• 20.7% 

........ 35% 

Time for Civil Cases ....... 17 •. 9% 
II 22. 1% 

•••••••• 27.1% 
Judges' Bias 15.3% 

••••••••• 32.7% 

• Extremcly/\'ery Serious Problem 0 Moderately Serious Problem • Minor/Not a Problem 

EXHIBIT 15 

• Sophisticated systems to verify a customer's 
identity and account balance and to allow elec­
tronic transfer of funds, which may greatly 
reduce worthless checks as the source of large 
numbers of criminal or civil cases 

• Effective information technologies for the pro­
cessing of defendants, the transfer of 
information among all playrrs in the criminal 
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Source: Wilkerson & AwJriaiPs Sur.·ey 

justice system, and the management of cases 
• Technologies that eliminate some crimes and 

injuries to society-for example, disabling vehi­
cles when the driver is intoxicated or has no 
valid permit 

• Technologies that make some crimes easier to 
solve and to prove, such as identifying minute 
traces of DNA left by crime perpetrators 



\10\1\!i fOHII \HIJ 

On thr oth<'r hand, technological dewlopmcnts also 
may oprn new vistas to particularly adept and w<•l l­

cquipprd criminals, and may challenge thr abilities 

of local law enforcement agencies to detect, appre­
hend and prosecute. 

RECOMMENDATION 1: Reduce the volume of 

cases in the criminal courts by screening more 

charges before filing, diverting bad check cases, 

adopting alternative methods of resolution, 

decreasing the number of litigated traffic offenses, 

and allowing lawyer magistrates to tty infractions. 

The number of cases in the North Carolina criminal 
justice system is staggering. In 1995-96 alone, 

approximately 2 million criminal cases were filed. 

Ninrty pNcent were misdemeanors or infractions 

heard in district court-

which individually require 
little judicial time, but 

Clearly, change is needed to reduce the rolume of 

complaints which become cases requiring resolution 

in the criminal courts. Wr recommend: 

~crt'l'lling more clwrgt -;. More cases should he 

screened by a prosecutor before being initiated 

through arrest, and all cases should be screened soon 

after they enter the court system. Scrrening would 

not be required before issuance of a citation or sum­
mons, since no arrest is madP. But, in otlwr cas<•s thr 

charge should be cleared by a prosecutor beforr it is 

filrd-unless an immediate arrest is necessary to 

protect public safety. 

How would cases be screened in this new model? 

First, law enforcement officers would be given a pro­
tocol rPgarding thP types 

of cases that should be 
presented to the prosrcu-

togcthrr add up to sub­
stantial costs. The large 

number of cases leads to 

How Felony Cases Are Disposed tor before an arrest is 

rapid processing, which 
fostPrs the notion of 

"assembly-line" and casu­

al justice. 

The criminal justice sys­
tem also labors under the 

Y<'r~ r!'al thr<'at of defen­
dants demanding jury 
trials in trivial matters, 

since the North Carolina 
Constitution gives drfPn­

clants a broad and 
unrquivo('a] right to ajmy 

trial in all criminal eases, 
including traffic offenses. 

In toclay's crowded court 
system, this produces an 

inflatPd bargaining posi-

Dispositions of Felonies, 1995·96 

G11ilty PIP<! ·As Churgt•d 50.9% 

• Dismissal Without L~uvl' 26.8% 

Guilty !'Ira LPsscr Offpns~ 12.7% 

• lhsm1ssul With LPa\"P 5.0% 

• Othrr 1.9% 

• Trial 2.7% 

EXHIBIT 16 Sourt,': .1dmt lt ~lraliL"P QUirt-' oflltP rourts 

made. Second, in cases 
where a warrant is 

requPstPd from the magis­

trate by a citizen, thP 

magistrate would be 

directed to authorize 
arrest only in situations 

involring thrPats of l'io­

lence, likelihood of flight, 

domestic l'iolencc or simi­

lar maltPrs. Sprcifically: 

• Magistrates should be 

directed to authorize 
immNliale arrest only in 

cases that provide suffi­

cirnt reason to impose a 
substantial bond; other­

wise, the prosecutor 

should review the case 
bPfore chargrs are fi l<'d 

tion against district attorneys, IYho must rPsPrw the 
scarce commodity of jury trial time for srrious crimi­

nal charg<'S. 

Wh<'n arrests arc made without 11 arrants fi rst 
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bPing srcured, the cases shou ld proceed as 
presently and go to the magistral<' for a finding 



WITHOL'T FA\'OR, DENIAL OR DELAY: A COURT SYSTE~I FOR THE 21ST CENTL!l\ 

of probable cause and for the setting of bond 
• lf thr case is filed in court without prosecutorial 

action, screening should be prompt and should 
be conducted in every case 

• Cases shou ld be dismissed unless the prosecu­
tor specifically approves continued prosecution 
by the end of a designated period- for example, 
the third working day after arrest 

Imposing a systf!m of notice and mediation in all 
"bad check" cases. The key to limiting the effect of 
bad check cases on the courts is to facilitate settle­
ment before they enter the criminal justice system. 
Thus, notice and mediation should be required 
brforc the check writer can be arrested and a charge 
filed. For example, thr typical case could be referred 
to alternative dispute rt>solution, the merchant 

matter of discretion; and those for which mediation or 
divrrsion is never appropriate. In the cases for which 
the circui t attorney reserves discretion, the screening 
function may be delegated to others with the appro­
priate expertise. Additional training in these methods 
should be provided to magistrates who serve that 
screening function and law enforcement officers. 

The costs of mrdiation and diversion should be 
assessed on a sliding scale based on ability to pay. 
That will mean providing a publicly financed system 
without cost to those unable to pay. It is not neces­
sary for all services to be provided through a 
state-run program, however. Locally controlled com­
munity mrdiation centers, for example, provide a 
good private alternative. 

required to give actual notice to the check writer, Whether providrd by the state or by a private organi-
and formal charges filed only if the check writer still zation, the approaches must comply with basic 
did not pay. Imposing the costs of this system on the state-mandated standards. Neither mediation nor 
merchants would encourage the usc of technologies, diversion cases shou ld be dismissed with prejudice 
such as debit machines, that would prevent bad until the program is successfully completed, and dead-
checks from being received in the first place. lines should be established so that defendants arc not 

unnecessarily incarcerated through inattention. 
Certain classes of bad check cases, such as when a 
check is writtrn on a non-existent or another per- Reducing th.e volume of litigated traffic o.ffem;es. 
son's account, involve fraud rather than debt BasNI on their sheer volume, non-serious traffic 
collection. These cases should be exempt from the offenses constitute one of the most significant prob-
mediation requirement. I ems facing the courts. They constitu te over half the 

Adopting altematil'e methods of resolution. 
Alternatives to litigation should be institutionalized 
in the criminal justice system. 1\vo mechanisms offer 
particular value: mrcliation, which attrmpts joint res­
olution of a dispute by the parties without labeling 
one the "victim" and the other the "defendant," and 
diversion, which removes cases from the criminal jus­
tice system without formal adjudication, but requires 
that the defendant receive counseling or treatment. 

Each circuit attorney should establish a clt'ar policy 
setting out the types of cases to be sent to mediation 
or diversion before prosecution; those for which suit­
ability for mediation or diversion is to be decided as a 
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fi lings in the court system each year. This is where the 
largest number of citizens intersect with the court, 
and the treatment of those citizens does much to 
shape public attitudes about the court system gener­
ally. These steps should be taken to reduce the 
number of traffic offenses proceeding to adjudication: 

• Fines should be paid through a centralized sys­
tem using an ATJ\1-typc facility. The system will 
be most effective in reducing the number of 
cases that go to comt if it offers th!' same bene­
fits that arc obtainable from in-person plra 
bargains. 

• The collateral consequences of traffic adjudica­
tion- particularly the impact of "insurance 
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points"-should be reduced to the extent prac­
tical. This reduction could be accomplished 
either directly, by changing the insurance point 
system, or indirectly, by automatically reducing 
charges in a manner that is sensitive to the 
issue of insurance points, as is now done indi­
vidually in many cases. 
All traffic adjudications, whether by plea or after 
trial, should be inadmissible for any evidentiary 
use in civil or criminal litigation, to prevent 
fears that traffic convictions 
could have consequences for 
other litigation. The issue 
should be litigated fully in 
the civil or true criminal 

FECOM ENDATION 2. Expedite pretrial 

proceedings. 

One critical way to increase the efficiency and effec­
tiveness of the criminal courts is to expedite pretrial 
proceedings. By adopting the following measures, the 
court system can both focus its resources and 
improve public perceptions. 

The first step is to require indictment by the grand 
jury only upon request of the defendant. As a result of 

the control exercised by the dis­
trict attorney-and the increased 
screening of charges by that 

case, not in the traffic court. 
The legislature should con­
tinue its trend of reducing all 
but the most serious traffic 
offenses to infractions. 
Although some traffic offens­
es must remain criminal, 

decriminalizing many 

office-the grand jury now rou­
tinely approves most indictments 
without the careful scrutiny that 
was originally intended. An 
indictment is not necessary in the 
typical case where there is no 
question of probable cause, but it 
can serve to preserve the protec-

traffic offenses and 

handling them as an 

administrative matter." 

tion from abuse of prosecutorial 
such as drunk driving and 
evading an officer, few bene­
fits are gained by classifying 

District Attorney discretion. To assure the proper 
balance, we recommend that an 
indictment be required only when 
the defendant asks for it; other-more routine traffic violations 

as misdemeanors-and real costs may be 
incurred. 

o II \f af '> 1ry •tfl 1' -~ ; rj'(l( ; I .. 

Even with the changes described above, a substantial 
number of traffic cases will continue to be tried. To 
further relieve the burden on the courts, all infrac­
tions should be tried before lawyer magistrates. 
These cases do not require the attention of a circuit 
judge, and the expected high volume of similar cases 
suggests that a "specialistjudge"-that is, one with 
regular and substantial experience with that type of 
cas~ould most efficiently handle them. The chief 
circuit judge should decide which magistrates should 
be assigned this responsibility. Additionally, all 
infractions should be prosecuted by legal assistants 
from the circuit attorney's office, rather than lawyrrs. 

54 

wise, the case should proceed on the prosecutor's 
charge alone. Using a procedure similar to that cur­
rently used for sealed indictments, the circuit 
attorney could indict through the grand jury without 
notice to the defendant, when warranted. 

In addition, the courts should: 

• Limit probable cause hearings. Though proba­
ble cause hearings should not be held as a 
routine matter, they could be called on request 
of the circuit attorney. If no probable cause is 
found at the hearing, the prosecutor may not 
use the grand jury to bring the same charges. 
L'se bond appropriately. Officials setting condi­
tions of pretrial release should be encouraged to 
follow present law favoring release on condi­
tions that do not require a secured bond. 
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• Establish an independent system of indigency 
screening. Because the prosecutor's office has a 
conflict of interest regarding indigency determi­
nations, a screening system should be 
established separate from that office. 

• Appoint counsel promptly. Counsel should be 
appointed and meet with clients as soon as pos­
sible to examine bond 
conditions and to determine 

To enhance the criminal justice system's ('fficiency, 
the courts must be able to screen and dispose of 
minor cases rapidly. An initial non-jury trial is an 
important tool for such a system, and should be used 
for infractions and misdemeanors-with the check 
of further proceedings available for dissatisfied 
defendants. 

whether a quick resolution 
through a guilty plea is 
appropriate. 

"Police officers have a 

The right to trial by jury and 
appellate review should be struc­
tured as follows: 

"' Substantially expand pretri­
al di;;closures. North Carolina 
should adopt a more compre­
hensive pretrial discovery 
statute for criminal actions. 
As a step in this direction, 
much of the information to 
be disclosed under discovery 
requirements should be auto­
matically available to 
authorized parties on the 
criminal justice information 
system. While guarding the 
legitimate privacy concerns 
of victims, witnesses and 
defendants, information 
should be routinely placed on 
the computer information 

serious problem with 

continuances in district 

court. One DWI case 

recenUy was continued 

nine tirnes; that means 

paying the ojficer 

nine different times to 

be in c(JUrL " 

• 
Town Administrator 

• All infractions should be tried 
before lawyer magistrates with­
out a jury, with appeal for trial 
de novo before a judge without 
a jury, and appeal from there to 
the Court of Appeals 

• All misdemeanors should be 
tried in separate sessions of 
the circuit court without a jury, 
allowing the court to continue 
to handle a high volume of 
cases 

• Minor misdemeanors, such as 
classes 2 and 3 under struc-
tured sentencing and first-time 
drunk driving, should be 
appealable to the Court of 
Appeals after the non-jury trial 

system so that it can be accessed without delay by 
the parties. Also, disclosure obligations by both 
the prosecution and the defense should arise at 
designated points early in the prosecution, mak­
ing requests for disclosure unnecessary. 

• Serious misdemeanors may be appealed for trial 
de novo before a six-person jury, then to the 
Court of Appeals 

• Combine the arraignment and pretrial confer­
ence. The arraignment should be combined with 
a pretrial conference to ensure that all discovery 
requirements have been met. The combined 

• All felonies should be tried before a jury of 12 
• All jury verdicts should be unanimous 
• The defendant and the state may agree to waive 

jury trial in any case, but the presiding judge 
must also agree in any capital cas(' 

hearing would also promote negotiated settle- Death penalty appeals should be removed from the 
ment of cases. mandatory jurisdiction of the Supreme Court and 

placed instead in the Court of Appeals, to allow the 
0 l'v Ef\1 D ON : Reserve jury resources Supreme Court to hear other matt('rS. Rather than 

and appellate capacity for serious offenses. creating a distinct court for that purpose, specialized 
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panels of Court of Appeals judges should hear death 
penalty appeals. Mrmbcrship on such panels would 
not he permanent, and some pattern of rotation 
should be developed. This structure would facilitate 
the development of expertise, without isolating the 
judges. Review by the Supreme Court should occur 
only upon grant of discretionary review, but, as in 
othrr cases, be mandatory when the Court of 
Appeals' decision is not unanimous. 

RECOMMENDATION 4: Grant prosecutors 

discretion to determine which first degree 

murder cases should be prosecuted capitally. 

The current death penalty statute, as interpreted by 
the North Carolina Supreme Court, requires that a 
capital sentencing hearing be held if the defendant is 
convicted of first degree murder and if evidence sup­
ports a find ing of one of the statutorily defined 
aggravating factors. This law has many unfortunate 
consequences: 

RECOMMENDATION 5: Develop technological 

alternatives to requiring the defendant's 

presence at many court proceedings. 

All proceedings-other than trials and motions to 
suppress-may properly be conducted without the 
defendant being physically present in the courtroom. 
These other proceedings may be conducted by some 
type of audio and video link. The defendant's personal 
presence should not be eliminated, however; rather, a 
waiver should be allowed. Electronic transmission 
soon will be sufficiently sophisticated to minimize the 
negative impact of not having the defendant physical­
ly present. These procedu res would also enhance 
security in cases whfre defendants are held in jail 
\vithout bail or without posting bail. 

RECOMMENDATION 6: Create warrant centers 

within the new criminal justice information system. 

The technology section of this report describes the 
importance of integrated computer information sys­
tems, especially for criminal cases where law 

• To avoid a capital trial, the district attorney enforcement officers and magistrates must have com-
must agree to a reduction of the charge to sec- pletc, up-to-date information to make correct. 
ond degree murder, which may- from the decisions on arrest and bond. Even if the computer 
prosecutor's and public's perspectives- result systems are integrated, however, they will not serve 
in an inadequate sentence their purpose if the data is not complete. Toward this 

• Defendants who otherwise would be wi ll ing to end, warrant centers should be established in all local-
admit guilt to avoid the death penalty, arc itics to ensure that warrants issued are enterrd 
deterred from doing so because even if they plead promptly into thP criminal justice information system. 
guilty to fi rst degree murder, they must still br 
tried for their lives in the sentencing phase 

• Thrre is an increased number of capital trials, 
where jury selection is much more lengthy and 
the proceedings bifurcated, often with only scant 
prospects for the jury returning a death verdict 

RECOMMENDATION 7: Expedite the handling of 

probation violations. 

Although the ultimate decision to revoke probation is 
made by the sentencing judge and the decision to 
revoke parole is made by the paroling authority, the 
circuit attornE>y should be able to take initial action 

To rectizy this situation, the circuit attorney should be upon the defendant's re-arrest \vithout authorization 
given the discretion-not the duty-to seek the from either tho sentencing judge or the paroling 
death penalty when the evidence supports the finding authority. In violations of misdemeanor probation, the 
of aggravating factors. Rather than creating a statuto- defendant should get only one hearing in the trial divi-
ry provision to govern the exercise of discretion, sion with discretionmy appeal to the Court of Appeals. 
circuit attorneys should establish internal systems to 
ensure that their discretion is exercised fairly. 
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TECHNOLOGY 

Consultants trll us North Carolina's courts are at 
least 10-15 years behind in the 
use of information technology. In 

help them do their jobs better. Citizens perceive the 
courts as slow and inefficiPnt, and counties such as 
Wake and Mecklenburg arf' implementing their own 

technologies in the absence of 
statewide systems. 

some counties, clerks are still 
using handwritten ledger cards. 
In others, then• is only one fax 
machine to serve all of the coun­
ty's court-related needs. In most, 
thick manila fi lrs are moved from 

"All the other recom-
Part of the problem is the lack of 
a statewide technology plan. Over 
the years, trchnology has been 
added incrementally here and 
there, without a strategic, com­
prehensive approach to take 
advantage of technology and 
transform the way services arc 
delivered. 

what is proposed for 

place to place, with information 
manually added time and again, 
creating mul tiple opportunities 
for error and few for the useful 
exchange of information. Cartons 
of information about the parties 
are not available except to 
inspectors on site. 

techrwlogy. Aulmnation 

is the lirwhpin of the 

kind of court system the 

Commission desires." The constraints of the budget 
system have fostered this 

Clerk of Court approach: lacking a long-term 
commitment from the legislature 
to modernize court technology­
at least partly because it has not 

The fact that the courts' central 
information systems were designed 
in the 1970s presents some real limitations, despite 
continuing updates: 

• The computPr application systems opPrated by 
the Administrative Office of the Courts do not 
allow the integration necessary to share infor­
mation 

• Data is generally collected and used for statisti­
cal purposes, rather than for case management. 
and has limited availability to many who need 
access 

• The same data is entered and rcrnterpd nUiner­
ous times, often manually 

• Personal computers. fax machines, imaging 
equipment and "smart" phones are in short sup­
ply, if thry exist at all 

• Huge volumes of paper are still being generated, 
creating storagE> and retrieval problems and 
costs 

rrceived a satisfactory plan for such improve-
ments-the Administrative Office of the Courts has 
purchased what it could whenever money was avail­
able. And, even when money has been appropriated, 
sufficient funding for installation and training, which 
arf' critical to successful implementation, has rarely 
been available. 

Other states and local governments are demonstrating 
that today's technology can be usrd to cut costs, speed 
up thr court system and produce better results for 
customers. For example, Wake County is install ing an 
on-line warrant system that will enable an arresting 
officer to enter basic information about the defendant 
into an electronic file that can bP used by all need-to­
know persons and is automatically available once 
entered. Automated voice mPssages allow citizens in 
King County, California, to connpct to a paralegal for 
help with small claims or to pay traffic citations by 
credit card. And in some eomplex civil cases in 

As a rpsult, c!Prks,judgcs, prosecutors and others arc Delaware, pleadings, discowry and other items in a 
frustrated that thf'y do not have the tools they need to case arc filed, stored and served electronically, with 
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hard copies printed only when necessary. 

These few examples show some of the possibilities 
with existing technology, but the potential is far 
greater than the sum of the parts. The Commission 
envisions a court system in which all information is 
electronically entered, transmitted, stored and 
retrieved ... the use of paper is kept to a mini­
mum ... citizens have direct and immediate access 
through computers, telephones and televisions ... 
information systems are integrated across legal and 
geographic boundaries ... routine, repetitive tasks are 
performed automatically ... schedules are sorted elec-
tronically to make best use of court space ... cases are 
managed and trials scheduled electronically. 

Consider the impact on just one common court 
process-the traffic case-which the Commission and 
a business consultant studied in depth. With 1.3 mil­
lion traffic charges filed each year, this area represents 
high volume, paper heavy, repetitive and routine opera­
tions: in other words, an area ripe for automation. 

Exhibit 17 shows just what a difference technology 
can make. On the left are the steps that occur now in 
a well-run clerk's office for a traffic case when the 
driver contests the charge. The right column indi-

greater customer satisfaction. This report points the 
way to get there, not only for traffic cases, but for 
North Carolina's court system as a whole. 

The Commission recognizes that such changes are 
not going to happen overnight. However, North 
Carolina must start getting ready now to usc technol­
ogy to make the court system work more efficiently 
and effectively. Moving to a technology-enhanced 
court system will require at least six steps, as out­
lined below: 

• Develop a long-range comprehensive plan for 
technology in the courts 

• Develop and enforce statewide standards, while 
allowing some local flexibility 

• Adopt a single case management system to con­
trol, manage and expedite all cases, which makes 
information available on a need-to-know basis 

• Assign a unique, permanent identifier for each 
individual who comes into the court system 

• Install, update and continue to modernize a 
wide range of technologies to improve effective­
ness and efficiency 

• Reengineer the courts' financial management 
system 

cates how the process could be streamlined using RECOMMENDATION 1· Develop a long-range 

existing, moderately priced technology. plan for technology in the courts. 

This abbreviated summary does not adequately con­
vey the burdensome nature of the transactions 
involved in the current process, the number of times 
the shuck is handled, the repetitive entry of routine 
information, the stacking and unstacking of files and 
thr movement of boxes from one location to another. 
Nor does it highlight the number of times incorrect 
information can be entered or files can be misplaced. 

It is true that making these changes would require an 
initial investment in technology. Howe\·er, the statr 
would quickly realize a return on its investmt>nl, in 
terms of morf' productiYe staff time, reduction in 
rrrors, improved timeliness and responsh·eness, and 
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The first priority must be to provide a long-range 
comprehensive plan for technology that will support 
the courts' needs into the 21st century. At the same 
time, a process shou ld be developed to assure that 
this kind of planning will be ongoing. That planning 
process must be grounded in a strategic vision for the 
courts. 

The present organization and operation of the 
Administrative Office of the Courts will need to be 
changed if the courts are to make the best usc of 
technology. Such changes should include: 

Establishing clear central authority to define the 
specifications and parameters of the strategic 
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EXHIBIT 17 

How to Modernize a 'Ii'afHc Case 

Current Processes 

Officer stops motorist, checks license, radios for record check and 
waits for a response, while officer at other end of radio checks on 
computer. 

Officer takes time to copy information from driver's license and regis­
tration, then manually writes citation, including court date for trial. 

Officer explains charge and options to driver, driver signs citation and 
officer hands driver a copy of the citation. 

Officer submits citations to supervisor at end of the day. 

Citations for the day are bundled together and sent to appropriate 
clerk. 

Court clerk receives citations, adds four-digit code to identify specific 
offense charged. 

Clerk creates and enters case number and hearing date on the citation, 
then creates a "shuck" (a file folder to hold the citation). 

Clerk separates shucks into stacks, writes on each shuck the 
defendant's name; the officer; witnesses, if applicable; and the court 
date for officer. Shucks are separated according to date. 

Clerk enters basic data from the citation into the CIS-CriminaV 
Infractions information system. Information is transmitted to the 
Division of Motor Vehicles. 

Clerk places shucks into boxes according to court dates. 

District attorney assigned to traffic court picks up boxes, separates 
shucks by officer, writes courtroom number on the shuck, returns the 
box to the clerk's office. 

Clerk enters courtroom number into the computer, prints calendar. 

Clerk places all shucks for each date in a box which is picked up by 
waiver clerk and placed on shelf by date. 

Waiver clerk arranges shucks alphabetically by defendant's name, 
compares file to printed calendar, enters any corrections in computer. 

On court date, clerk picks up bundle of shucks and calendar for that 
date and takes them to the courtroom. 

Defendant determines courtroom by reading long, printed calendars 
taped on doors or posted on bulletin boards. 

District attorney calls defendants' names, asks whether defendant 
wants to plead guilty, writes notes on shuck and calendar to indicate 
not guilty plea. 

Judge hears case, decides driver is guilty, renders judgment, writes it 
on shuck. 

Courtroom clerk manually completes cost sheets, sends defendant to 
clerk's office to pay. 

Clerk accepts JJayment, gives rerript to defendant. 

Clerk enters information on judgment, payment into computer. 
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Possibilities 

Officer stops motorist, swipes license through laptop computer; com­
puter records driver's name and other identifying information and 
displays record, outstanding warrants, etc. 

Officer enters charge data in computer, scans driver's license for driver 
information, then the computer generates a case number and creates 
the case file. 

Officer explains charge and options to driver, driver signs; computer 
prints copy of citation, including court date, which officer hands to driver. 

Citation data is automatically transmitted to court computer and 
entered in its information gystem and to the Division of Motor Vehicles 
computer. 

Computer reads program, which includes officers' court dates, judges 
and district attorneys assigned to traffic cases, courtrooms available, 
number of cases each judge hears during session, etc., and prepares 
daily calendar for each courtroom. 

On court date, clerk and district attorney print calendars for 
courtroom. 

Defendant determines courtroom from voice interactive telephone or 
television monitors, or from computer. 

District attorney calls defendants' names, asks whether defendant 
wants to plead guilty, writes notes on calendar to to indicatr not guilty 
plea. 

Judge hears case, decides drivrr is guilty, renders judgment, which 
clerk enters in computer. Computer prints cost sheet and copy of 
judgment, which defendant takes to clrrk's office. 

Clerk accepts payment, givrs receipt to defendant. 
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plan for use of technology, and implementation 
of the plan, including what kinds of technology 
must be uniform across the state and which 
simply need to be compatible 

• Giving this authority the means, by control of 
expenditures or other appropriate mechanism, 
to see that all parts of the court system follow 
these requirements 

• Assessing which information 
needs to be stored and man­
aged in the central computer 

An integrated system of technology shou ld be the 
ultimate goal for North Carolina's courts. But inte­
gration requires established statewide definitions 
and standards. In other words, there must be a uni­
form way for the various parties to enter information 
into the data base. Even the simplest matters, such 
as the order in which a name is entered or the abbre­
viations that arc used, can determine whether 

information is accessible to those 
who need it. As a result of the 
Criminal Justice Information 

and which can be locally 
maintained and accessed as 
needed in Raleigh 

"Citi.zem will not have Network Study Committee, this 
process already has begun for 
criminal justice data shared by 
law enforcement, courts and cor­
rections. The same effort is 
needed for the other parts of the 

• Shifting the focus of the 
Information Setvices Di\~sion 
from statistical reporting to 
case management and com­
prehensive historical infor­
mation 

• Considering whether the 
two-year budget cycle used 
hy state government hinders 
the implementation of new 
technology 

• Including adequate training 
in all planned extensions of 
technology 

In implementating any plan for 
technology, several pri nciples 
must be kept in mind. First, tech-
nology is a means, not an end 

full confidence in the 

caurts until aur service 

approximates that of the 

private institutions with 

which they conduct 

business, and modern 

technology is 

necessary for that 

to happen." 

Chief Justice 

Burley B. Mitchell, Jr. 

courts' caseload as well . 

The court system also needs to 
develop statewide standards for 
the various processes that will be 
performed in different court­
houses and offices across the 
state, so that information can be 
exchanged with court officials 
and employees in various loca­
tions. For example, probate 
reports and accountings should 
be submitted on establ ished for­
mats, by modem or disk-or hard 
copy, when other means are 
unavailable. 

itself; it is a tool and must serve a defined purpose as 
part of a larger strategy to improve the courts. 
Second, the users always should be consulted in new 
technology decisions, otherwise it is not likely to do 
what is intended. Third, any new technology must be 
accompanied by the training needed to use it effec­
tively. 

At the same time, technology now makes it possible 
to move away from the highly centralized model of 
the past, where all information flowed through 
Raleigh, no matter what its final destination. The 
new model wi ll allow information to be processed 
locally, where it is needed, and shared regionally or 
across the state. Every effort should be made to give 
local governments flexibility in choosing solutions for 
their communities, as long as they meet the 
statewide standards. 

RECOMMENDATION 2: Develop and enforce 

statewide standards, while allowing controlled 

local flexibility. 
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RECOMMENDATION 3: Adopt a single case justifies such action. To that end, we believe it is 
management system to control, manage and imperative that the state assign a personal identifier 
expedite all cases. which will serve as the permanent identification of 
North Carolina's court system is currently character- each person who comes in contact with the courts. 
ized by separate information systems that operate 
independently and are inaccessible to the others. 
While the various players involved in the system may 
require different information, the basic types of data 
arc the same: the names of the parties, the nature of 

The identifiers used to establish the identification 
number would involve at least one item from each of 
the following two sets of information: 

the case, the docket entries, future calendar events Set one: • Driver's license number 
and related financial transactions. • Social security number 

• Date of birth 
Once a case file is created and the basic data 
entered, therefore, that file should be accessible to 
all interested officials. Each office can construct its 

• Armed forces service number 
• Professional license 

own database to supplement the core information as Set two: • Fingerprints 
necessary. The prosecutor and public defender can 
add their witness lists and discovery schedules, for 
example, to meet their separate case management 
needs, and can restrict access to that part of the fi le. 
When events that need to be known by all users 
occur, that data can be entered by one participant 
and become part of the file available to all . 

This change to a single case management system wi ll 
not only reduce the costs of redundant efforts, but 
improve the responsiveness of the system. Existing 
technology can provide the protection that is needed 
to keep confidential information restricted to the 
appropriate users. 

RECOMMENDATION 4: Assign a unique, 

permanent identifier for each individual who 

comes into the court system. 

The fact that each individual in our society is identi­
fied in many different ways-various spellings of 
names, as well as social securi ty number, driver's 
license, credit card, telephone number-makes it 
difficult, if not impossible, to compile relevant infor­
mation in a timely basis. Proper and prompt 
identification is essential to assuring that a wanted 
criminal docs not go free because his record is 
unknown, that bond is set at the right level, that a 
drunk driver is properly detained when past history 
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• Retina identification 
• Voice 
• Picture 
• Other physical identifiers 

The individual information wou ld be converted to 
computer-readable digital information, stored in the 
Division of Motor Vehicles' database on a real-time 
available basis and applied to the individual's driver's 
license or identification card, which would become 
the primary source of identification. With this 
approach, an officer could "read" the card in the 
patrol car and gain the appropriate information to 
proceed knowledgeably. 

RECOMMENDATION 5: Install, update and 

continue to modernize a wide range of current 

technologies. 

The court system is not taking advantage of the basic 
technology that drives modern business practices, let 
alone cutting-edge or emerging opportunities. If we 
want the courts' employees to do their jobs better and 
faster, we must give them the tools-and training­
to succeed. This will mean: 

• Outfitting all offices with word processing equip­
ment 

• Interconnecting the entire judicial system for 
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ready access to data and voice communication 
Installing a sufficient number of copy machines 
and fax machines 
Supplying judges and other court officials with 
laptops that include modems and printers, to 
access needed information 
Connecting video and audio media to allow off­
site line-ups, remote testimony, conferencing 
and arraignment 
Making greater use of telephone confcrcncing to 
reduce court time, judge time and litigant time 
Using real-time, computer-assisted stenographic 
transcription 
Implementing courthouse 

improved through technology. We recommend that a 
computerized system be developed to allow each 
county to handle its monies on a daily basis, rather 
than the cumbersome centralized approach current­
ly in use. Transfer of funds could be done 
electronically, eliminating the current delays and 
paper handling. For example, repetitive child sup­
port payments could be received and disbursed 
automatically through the bank automated clearing­
house system. 

CITIZENS' 
INVOLVEMENT security, including video cam­

eras, digital photography, x-ray 
devices, magnetometers and 
smart card "keys" 

"It is wt merely of some 

Using bar coding for data 
entry, file control and evi­
dence tracking 

R :COIV1MENDATIOf'l 

Reengineer the courts' financial 

management systems. 

The courts operate information 
systems for different kinds of cases 
and other systems for cash receipts 
and accounts. For the most part, 
however, these systems do not 

importance but is 

ojju:ndamental 

importance that justice 

wt only be done, but 

slwuld manifesUy 

and undouiJtedly be 

seen to be done. n 

Lord Hewart 

North Carolinians do not know 
very much about their court sys­
tem and many are unhappy with 
what they see and perceive. 
That's what the Commission 
learned through public surveys, 
hearings and focus groups across 
the state. 

When the public ranks the 
court system against other insti­
tutions, including the state 
legislature, public schools, news 
media and local government, 

communicate with each other. the courts are at the very bot-
When a defendant pays a fine, tom of the list. The courts are 
therefore, it must be entered both seen as too slow, too lenient and 
into the financial management system and the infor- too expensive. More disturbing, the public perceives 
mation system containing the fi le for that case. An that the system unfairly favors the afftuent, is too cas-
exception is child support, where the financial trans- ily manipulated by lawyers, and often treats the 
actions are automatically transmitted to the case victims of crimes worse than it does the criminals. 
files. In the future, the courts shou ld integrate the 
financial management systems with all other in for- In a democratic and civilized society, which depends 
mation systems so that they operate in an integrated on the courts to deliver justice and to resolve dis-
manner. putes, such a Jack of confidence cannot be tolerated. 

The courts must have a sustainable measure of pub-
Th<' money collection system and related deposits, lie confidence to maintain their independence from 
reports and bank account arrangements can also be political attack and to command the support for the 
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Public Ranks Courts Low Among lnstitution&'Groups 

Colleges 

Churches 

Doctors 

Law Enforcement 

Public Schools 

News Media 

Local Government 

Attorneys 

State Legislature 

Local Courts 

• Favorable D Unfavorable 

EXHIBIT 18 

resources necessary to fulfill their responsibilities. 

Judicial officials are rightly concerned about the 
public's critical view of the courts, but many 
attribute this attitude more to the public perception 
than the system's performance. While this response 
is understandable, it is also regrettable. The truth is, 
as the Commission's investigation has shown, the 
problems of the courts are the result of both perfor­
mance and perception. And the perception will not 
improve without improvements in performance and 
communication. 

Source: Wilkerson & A.<'illrlales Sun·eg 

mendations for improved performance. But public 
outreach efforts, which lag behind the examples of 
many other states, will also have to improve to over­
come current attitudes. We believe this will require a 
new recognition of the role and importance of public 
outreach, and an acceptance of the responsibility for 
developing a program that better meets both the 
needs of the courts and those of the public. 

Our review indicates that the system's failures in this 
area may be largely explained by the lack of coordi­
nation, lack of fixed authority and responsibility and 
the lack of performance standards to measure 

One way the judiciary can help restore public results. As the old saying goes, "what gets measured 
confidence in the system is to support our recom- is what gets done." 
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As many in private industry and public service know 

so well, there is no mystery to good public relations. 

Pirst and foremost, you must do your job well. You 
must treat the people you serve with the courtesy 

and respect they deserve, and you must reach out to 

lhrm at every opportunity to explain what you do, 

why you do it that way and what the public gains as a 

result. A combination of 
all these strategies will 

Toward this end, the courts' public information offi­

cer should work with the Department of Public 
Instruction to develop a program for public schools. 

This program should inform students about the his­
toric functions of courts in a democratic society and 

bring students into direct contact with th<' courts 
and court personnel. While examples from other 

states abound, a program 

adapted to the particu lar 

h('[p the courts restore 

thP public confidence in a 

vital state institution. 

How Nortb Carolinians Learn 
About Ute Courts 

needs of North Carolina's 

courts and schools would 

have the best chance of 

success. 

RECOMMENDATION 1: 

Expand the public 

information office. 

Nrwspaprr 

• T\" ~PIIS 

58% 

22% 

RECOMMENDATION 3: 

Keep the media 

informed about issues, 

pressures and 

improvements in the 

court system. 

The office of public infor­

mation, established by the 

chief justice last year, 

should be expanded. 
There must be a state 

lrvel office under the 

dirrction and supervision 
of the chief justice of the 

Supreme Court-the nat­
ural spokesperson for the 

court system. l n addition 

to the functions it now 
performs, this office 

should be responsible for 

developing statewide pro-

• Fril•nds!F'amily 6% 

While the media naturally 
concentrates on the cover­

age of newsworthy cases 

in the courts, there is a 
gap in background infor­

mation about the courts' 

functions, problems and 

innovations. The public 

information office can 
take a proactivr rolr in 

• Court T\ 3% 

Exprrirnrr 2% 

• OthPr Sou rrrs 9% 

EXHIBIT 19 Sourrl'. llilk1·rw111 & A.'>SIJ("ial~'> Sun-ey 

grams and statewide materials for usc by the schools, 

the courts and the news media. 

RECOMMENDATION 2: Develop an educational 

program on the courts for use in the public 

schools. 

The judicial branch of government has been short­

changed in civics education. If we are to change this 

trrnd, the courts \vill need to prod the schools to pro­
\'ide the instruction each citizen should have>. This 

should hr a top priority of the public information 

oftirP. 
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filling this need, by estab­

lishing close working relationships with mrd ia 
rrpresrntatives. 

Since our survey tells us most people get their infor­
mation about the courts from ncwspapprs, therP 

should be a special emphasis on drvrloping rrlation­

ships with the stat<''s newspapers. We recommend 

that periodic meetings \vith reporters specializing in 

the courts and \\~th editorial boards be a key facet of 
the court's public outreach program. Similar efforts 

should be made ~rith the electronic media. 
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RECOMMENDATION 4 : Develop public informa­

tion and outreach programs on the circuit level. 

The chief judge in each circuit should be held respon­
sible for working with the statr office of public 

information to devrlop public information and out­

reach programs at the circuit level. A particular local 

or circuit emphasis should be on developing volunteer 

groups with a special interest in the court system. 

Wr believe that advisory panels of volunteers can h<' 
lwlpful to the court system both inlPrnatty and exter­

nally. To demonstrate the importance of this effort, 

the performance evaluations of every circuit judgP 

should include a performance standard regarding 

public information and outreach efforts. 

RECOMMENDATION 5: Use the call to jury 

service as an opportunity for public outreach. 

The Commission's poll shows that direct contact with 

the courts is the most frequent source of public infor­
mation about the judiciary, other than newspapers. 

In trrms of contact, the call to jury se1vice presents a 

universal-and unequaled- opportunity for public 

outreach. 
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To make the most of this opportunity, the chief judge 

should designate an official in each court to greet 

individuals who arrive for jury service, explain the 
system and thank them when they are done. People 

who are courteously and thoughtfully trE•ated-and 

who arc presented with professionally produced 

materials and information about the courts-will be 

not only better jurors, but also better citizens and 
advocatrs of the court system. 

RECOMMENDATION 6· Take advantage of 

technological advances to improve public access 

to the court system. 

Dramatic advances in information technology will 

give the courts not only exciting new tools for improv­
ing cou rt performance, but the means to improve 

public access to the system and build greatrr under­
standing of the courts. The public information 

officer's recent creation of an Internet home page for 

the judicial branch is an example of an innovative 
approach to public access and education. In addition 

to posting court decisions and schedules, the page 
pro\'ides useful background information about the 

courts. Future technological advances should be eval­

uated with the same purposes in mind. 



Making It Happen 

"~ a~ at a critical point-we need 

to make decisions alidid the future 

direction qfthe coorts. Improvements are 

needed i/ we are to be able to provide 

both the fairness arul e:xpeditmcy the public 

deseroes arul dema1Uls. W1um the 

public sees changes in how the coorts do 

lmsiness and oor adoption of more 

efficient technologies, they wiU respond 

with rerurwed clYTijiJlence and ~pport." 

• 
Chief Justice Burley B. Mitchell, Jr. 



_._1'1111111• he Commission for th<:> Futun• of 

Justice and the Courts has workrd for 

the last two years to develop th<:> rrcom­

mendations contained here, and wr'rr 

proud of the results. But the most 

important measure of our efforts-implrmenta­
tion-is just beginning. 

Wr know that the changes we have rerommenclrd 

will not happen overnight. While some of the 

Commission's recommrndations can be acrom­

plishrd by administrativr action, others willrequirr 

constitutional amendments or legislation. All will 
depend on active support from t hosP who favor a 

mon' efficient and effective approach in North 
Carol ina's courts. 

The Commission has laid the groundwork for chang<', 
by developing the recommendations in this n•port 

and drafting the needed constitutional amendm<'llts 
and lrgislation, contained in a separate document. In 

summary, the principal constitutional revisions 

would do the follo\\ing: 

• Provide for the appointment of judges and rlerks 
• Establish the State Judicial Council 

• Give the Supreme Court thf.' authority to set the 

rules of trial procedure 
• Merg<' tlw superior and district courts 

• Grant the court system control over administra­

tion of its budget 
• Allow juries of as few as six mrmbers 

• Eliminat<' the constitutional right to trial by jury 

for petty misdemeanors 

North Carolina. The parts are interdepcnd<'nl and 
will not produce the needed improvemrnt unl<'ss 

implemented as a package. 

Simply put, it is tinH' for an overhaul rathC!' than a 

tunc-up. While the Commission's plan should recri\'C 
further study and refinement, the basic court structure 

and other improvements proposed are inSf'parable 
and should be accepted or r~jected as a ll'hole. 

Consistent with that \'icw. the Commission proposes 

that the 1997 session of the General Assembly both 

approve the constitutional amcndm!'nts and enact 
the enabling legislation to take eff<•ct after the refer­

rndum on the constitutional amendments. The 
constitutional changes should be voted upon as a sin­

gle amendment in the fall of 1907. Likewise, the 

enabling legislation should be enacted as a single, 
comprehensive act, all to bP conting<'nt upon 

approval of the constitutional anH'IHimPnts by the 

\'Oiers. This timetable is necessary to have tlw n<'w 

court system in place by the turn of the century. 

It will take time to implement thP sing!<• trial court 

eircuit plan statewide. Considerable planning, 

groundwork and transition 11ill be nerded, which can 

best be accomplished hy phasing in the circuit court 

in one part of the state at a time, as was done with 
the district court in the latter part of the 1960s and 

the start of the 1970s. The legislation should declare 

when the implementation will begin and when it will 
br rompletecl , and leavt> to the new Stat<' Judicial 

Council other decisions about the phase-in. 

• Transf<•r prosecutors to the ne11 offirr of solici- One of the council's first decisions willlw to deter-

tor gPneral minr the number and configuration of thr circuits. 

Then it ran proc<'ed to decide the order in which tlw 

When the constitutional amenclnwnts and legislation circuits should be brought to life. The Commission 

arc considered, it must be remembered that this is a n•rommends that implemPntation IH'gin by January 
c·ompr<'IH'nsi\'P pl<m for improving the courts in I, :WOO, and be completed 11ithin two yPars. 
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Judges, prosecutors, magistrates and clerks rightly 

will be concerned about their positions in the new 

court system. The constitutional amendments and 
enabling ll'gislation should assure all current judicial 

officials that they will be entitled to complet(' th(' 

terms for which they have been elected or appoint<'d. 

At the end of the holctover term, however, each 
incumbent judge should stand for a "yes" or "no" vote 

on being retained in office for a new, eight-year t('rm, 
without having to submit to the appointment 

process. At that first retention election, and each 
subsequent one, the State 

Jucticial Council (or, in the case 

Clerks of court, like judges. should complrte thrir 
current terms once the nrw court syst<•m is imple­

mented in their counties. Unlrss thPrP is good cause 
for not appointing the clerk-tlw same kind of justi­

fication that would be needed for removal under the 

new systrm-the chief circuit judge should appoint 

each of those officials to an initial, full term of four 

yrars. At the end of that an d each subsequent 

appointed term, the chief cireuit judge will ask the 

nominating panel to recomnwnd wheth<'r the clerk 
should be retained for another term. If the answer is 

yes and the judge agrees, the clerk will br reappoint-

ed. Otherwise, the panel will 

select three candidates from 

whom the judge can choosr a 
''m? can 1W lnn1Jer aJford 

new clerk. 

the type of ju.~tice system 

of a trial judge, the circuit nomi­

nating panel) should recommend 

publicly whether or not the judge 

should be retained, based on a 

thorough performance evalua- we have creaud." 
Magistratrs also should be 

allowed to complPte their pr<'­
sent terms and thPn hE' 

appointed to an initial full four­

year term under the new court 

system unless th<'rc is good cause 
for not reappointing. 

tion that will be a public • 
ctocument. Whenever a vacancy 

occurs, or a new judgeship is cre­

ated, that office should be filled 

Superior Court Judge 

by gubernatorial appointment 
pursuant to the new merit selection process. 

The Commission recognizes that if all current judi­
cial and prosccutorial officials arr left in place when 

the new circu its arc implemented, there could be 

somE' imbalance in allocation of personnel. Some cir­

cuits may have more judges than they need, others 

may have too few. Such problems, if they arise, 
should be addressed by the State Judicial Council. 

The chief justice, working with thE' counci l, should 
be empowered to assign judges outsidE' their home 

circuits as needed during the transition and until 

retirements, resignations and deaths correct any 
temporary imbalances among circuits. Each time a 

vacancy occurs, the State Judicial Council should 

drtermine whether that judgPship is needed in that 
circuit and, if not. either transfer the position to 

another circuit or eliminate it. 

70 

District attorneys present a more difficult problem. 

Under the new system, llwre will be fewer such 
offices. In deciding when to implpmpnt the new sys­

tem in a particular circuit. the State Judicial Council 

should take into account the terms of the currrnt 
elected district attornrys and schcdulr the imple­

mentation so that it occurs after the last of thos<' 
terms expires. If the several DAs in a circuit are on 

different election schedules, the counci l may return 

to the legislature to have thE' shorter terms extended 
to ensure that all terms end at the sam!' lime and thP 

present elected district attorneys arc all on !'qual 

footing in seeking the new circuit attorney position. 

Other changes recommended by the Commission do 

not depend on the constitutional amendments or leg­
islation restructuring thr court system, and these 

should b<' implemented immediatPly. F'or <'Xamplc, at 
the next session, the General Assemhly may turn 
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ovrr to the Supr<•me Court tlw authority to adopt thr agemrnt that will be essential to cffecti\e op<'ration 
rules of ci\~l and criminal procedure and the rules of of the new family courts, and can start on the public 
rviclencc and also may enact the recommendations education rccommPnrlcd by the Commission. 
for handling worthless checks. Expansion of magis-
trates' small claims jurisdiction and authorization for With this report, the Commission for the Future of 
lawyer magistrates to hear infractions do not have to Jus/ire a rid the Courts in North Carolina has com-
await implementation of the nrw court systPm Pit her. pleted its tharge. But the hard part- impl('menting 
llowevcr, none of these changrs should be consid- the L'ision outlined in these pages- is just begin-
NPd a substitute for rnactment of the entire plan ning. 
presented by the Commission. 

The Commission itself is not in position to make the 
Even without legislation. thP chief justicP and the necessary changes. While our members ll'ill contin-
Suprcme Court may initiate the studies of jury procc- ue to be personally i nrolved in this effort, many 
durcs and discO\·ery in criminal cases that the others ll'illhare to pick up the torch. l7timately, sue-
Commission bPiievrs arc needNI for further impro\'('- cess is going to require leadeJ~ship and supporljrom 
mrnts in those areas. Similarly, the Administrative tile chief justice, the govern01; the General Assembly, 
Office of the Courts may commence the asscssmPnt the organized bat; the business C01111111Wity, the 
of facilities that will be required whpn the circuit courts tl!emsell'es and /he public in general. 
court is put in place. The AOC already has begun 
drveloping a long-range technology plan and should It u·on't be easy, but we can create a model court sys-
rontinue that effort vigorously and urgently. It also lem in North Carolina, just a.s we hm•e done before. 
can begin the training in family 13\\ and case man- II is time to begin. 

71 



Appendices 



Appendix A: The Futures Commission and Its Committees 

COMMISSION 
MEMBERS AND STAFF 

Chairman 
John G. Medlin, Jr., 

Winston-Salem 

Vice Chairs 
Rhoda Billings, Winston-Salem 

Robert A. Collier, Jr., Statesville 

Membet~~ 

Philip A. Baclclour, Jr., Goldsboro 

George Bason, Raleigh 
Alan Briggs, Raleigh 

Charles E. Burgin, Marion 

Daniel G. Clodfelter, Charlotte 
Roy A. Cooper, Ill, Rocky Mount 

Sylvester Daughtry, Jr., 

Greensboro 

Joseph C. Doster, West End 

Vivian Edmonds, Durham 
H. Parks llelms, Charlotte 

Leonard Herring, North 

Wilkesboro 

Hamilton C. Horton, Jr., 

Winston-Sal<'m 
Yvonne Johnson, Greensboro 

Sis Kaplan, Charlotte 

Thomas Metzloff, Durham 
Johnathan L. Rhyne, Jr., 

Lincolnton 

Russell ~1. Robinson, II, Charlottr 
Tim Valentine, Nash\·iUe 

James R Van Camp, Pinehurst 

David L. Ward, Jr., New Bern 

Marguerite P. Watts, 

Elizabeth City 
Da\id J. Whichard, II, 

Greenvill<' 

F'r<'d Williams, Durham 

M('rinda S. Woody, Murphy 

Reporters 
James C. Drennan, lnstitutr of 

Government, Chapel Hill 

Jaye Meyer, Tharrington Smith, 
LLP, Raleigh 

Robert P. Mosteller, Duke Law 
School, Durham 

Theresa Newman, Duke Law 

School, Durham 

Thomas II. Thornburg, Institute 

of Government, Chapel II ill 

Sta!f 
Michael Crowell, Ex<'cutive 

Director 

Steven E. Hairston, Resrarch 

Associate 

Marie Carter, Administrative 
S('Cretary/Office Managrr 

COMMITIEES 

Citizens' Involvement 

Committee 

Commission Members 
Joseph C. Doster, Chair 

Alan Briggs 
\\•onne Johnson 

.John G. Medlin, Jr., 

Ac/zlisorlJ Members 
Mack V. Miner, Rockrtt Burkhead 

Lewis & Winslow, Hal<'igh 

Holwrt Oncy, News & Ohs<'r\'Cr. 

Raleigh 
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Joan S. Rosr, Rose 

Communications, Cary 

Civil Justice Committee 

Commission Members 
Russell ~1. Robinson, II, Chair 

Alan Briggs 
Robert A. Collier, Jr. 

Daniel G. Clodfelter 

Leonard Herring 

Thomas Mctzloff 

Reporter 
Theresa Newman 

Criminal Justice Committee 

Commission Members 

Sis Kaplan, Chair 
Rhoda Billings 

Sylvester Daughtry, Jr. 

Tim Valentine 
James R. Van Camp 

F'rcd Williams 

Adci.~ory Membc>rs 

Donald R. lluffman, Superior 
Court Judge, Wadesboro 

Malcolm H. Hunter, Jr., Appellat(' 

0('fcndcr, Durham 
Thomas .J. Keith, District 

Attornry, Winston-Salem 

Thomas W. Ross, Superior Court 
Judg(', Greensboro 

Reporter 
Robert P. Mostt'lln 



Family Issues Committee 

Commission Members 
Philip A. Baddour, Jr., Chair 
George Bason 
Rhoda Bi llings 
Vivian Edmonds 
Merinda S. Woody 

Adl"isory Members 

Marcia H. Armstrong, Armstrong 
& Armstrong, Smithfield 

Joslin Davis, Davis and Harwell, 
Wi nston-Salem 

Thomas J. Dimmock, Attorney, 
Raleigh 

Cl<1rence E. I lorton, Jr., District 
Court Judge. Concord 

Dan C. Hudgins, Di rector of 
Social Senices, Durham 

William G. Jones, District Court 
Judge, Charlotte 

A. ElizabE'th KeevE'r, ChiE'f 
District Court Judge, 
Fayette\ i lle 

Ilene Nelson, Administrative 
Office of the Courts, Raleigh 

JohnS. Niblock, NC Child 
Advocacy Institute, Raleigh 

ReporlPT 

Jayr ~lcyrr 

AI'PF.\ ll!CES 

Governance 

Commission Members 
James R. Van Camp, Chair 
Philip A. Baddour, Jr. 
Rhoda Bill ings 
Robert A. Coll ier, Jr. 
Roy A. Cooper, Il l 
H. Parks II E'Ims 
Sis Kaplan 
Joh nathan L. Hhyne, Jr. 
Hussell M. Robinson, II 

Resources and Administration 

Commission Members 

II. Parks ll elms, Chair 
Roy A. Cooper, Il l 
Robert A. Collier, Jr. 
Hamilton C. Horton, Jr. 
Johnathan L. Rhyne, Jr. 
Marguerite P. Watts 
D<l\'id J. Whichard, II 

Adrisom Members 
C. Ronald Aycock, Association of 

County Commissioners, Raleigh 
Wade BarbN, Barber, Bradshaw & 

\'ernon, Pittsboro 
Danny E. Dm'is, District Court 

Judge, Wayncs\~llc 
Todd Nuccio, '[)·ial Court 

Administrator, Charlotte 

Reporter 

Thomas H. Thornburg 

76 

Technology 
Comnn;~sion A/embers 

David L. Ward, Jr., Chair 
Charles Burgin 
John G. Medlin, Jr. 

Ad1·isory Member 

John Ferguson. Wachovia Bank, 
rE'tired, AdvancE' 

Advisory Committee on Estates 

James Leo Carr, Clerk of Superior 
Court, Durham 

R. Daniel Brady, Nicholls & 
Crampton, Rail'igh 

JoAnn lla riiE'e, Smith llelms 
Mu llis & Moore, Greensboro 

John ~!. Kennedy, Clerk of 
Superior Court, Raleigh 

J<~mes B. McLaughlin, Jr., 
Campbell University Law 
School, Bu ies CreE'k 

William A. Rudolph, Wachovia 
Bank, Raleigh 



Appendix B: North Carolina's Court System 

A BRIEF HISTORY 

From 1776 to the Cil'il War. North Carolina's first 
state courts wrre largely continuations of the colo­
nial system. A county court, called the Court of Pleas 
and Quartrr Sessions, was held in each county b} the 
justices of th<' peace appoint('(! by the governor from 
recommendations of the General Assembly. Th<' jus­
tices of the !><'ace were paid from fees colleet<'d. 
When the county court was out of term, the~ lwld 
court individually or in pairs, to considrr lessc'r 
matters. 

The Constitution of l'i'i6 authorized the legislaturr 
to appoint judg<'s of the Supreme Court of L<m and 
Equity. Thr name is misleading in today's nonwncla­
ture, because this is the court that has brconw 
known as superior court. Initially, there were thrrP 
supc•rior court judgrs who \\err supposed to hold 
court t\\ icP a year in each of the srveral districts that 
were establislwd. The systrm was criticized lwcaus<' 
tlw sessions wrre not held oftrn !'no ugh; therr '''<'I'!' 

not enough judgrs; and their opinions sometimes 
conOicted, \\ith no means for appeal. 

ln I 179 thr G<'rH'ral Assembly required thr supNior 
court judges to nwet together in Ral<•igh to rcsol\e 
tlwir differences. This Court of Confercnce5 put its 
opinions in writing. In 1805 its name was chang<'d to 
the Supreme Court, but it was not untill818 that liH' 

court became an independent body with three jus­
ticE's of its own to re\'ie\\ cas!'s from th€' supNior 
court. 

Brginning in 1800. thE> superior court was requirPd to 
hold srssions in <'ach county [\\icc a year. and the 
state was cli\ided into half a dozen circuits for tlw 
rotation of judg<•s. County courts of justices of l he 
P<'a<·<• continued to operate separatE-ly. 
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Tile Constitution of 1868 to the 1950s. With 
Reconstruction came dramatic changE's in North 
Carolina government. For the courts, the most far 
reaching provision in the Constitution of 1868 was 
the election of judges. Both thr Supremr Court. 
increased to fiw members, and tlw sup!'rior court 
expanded to a dozen judges, were to be chosen 
directly by the voters for the first timP. 

The Reconstruction rPforms also abolished the Court 
of PIPas and Quarter Srssions, although justices of 
the prace w<'rc rctairwd as s!'parate judicial offic<'rs 
\\~th limited jurisdiction. Initially they were appoint­
Pel by the go\'ernor; that po\\'er was later lransfrrrPd 
to the h'gislature. Tlw distinction hE>t\\een proceed­
ings in law and equity was abolishrd. 

The basic state court structure established in 1868 
remained the same through the first half of thP l\\'en­
tirt h century. Before the reforms oft lw 1960s, tlw 
number of superior court judges had grown to 38 in 
30 districts. and those judg<'s continurd to rotate, 
mo,·ing from district to district on a rpgular six­
month basis. Then• ''<'re 21 district "solicitors" (the 
old tPrm for district attorneys) who wen• paid by thr 
state. Tlw clerk of court c'xercised sonw judicial 
functions. primarily as the judge of prohat<' and 
sometimes as aju\'enile judge. In some countirs. the 
superior court had S(Wcializccl branchc•s for domestir 
relations and juvenile off!'nses. 

13<'10\\' the superior court. t\\'o IP\Pis of local courts 
cle\'Piop!'d. First. th€'rc' \\('re a numlwr of general 
county courts. county rriminal courts, donwstic rela­
tions rourts. juwnilt• courts and city and county 
recorder's courts. Some \\'ere established by genf'!'al 
state l<m and man\ h~ local acts applying to only onp 
locality. About halh\PI'<' county courts, half city or 
township courts. !\lost heard misdemeanors. partiru­
larl~ traffic offenses. and sonw consid<'n'd ci\·il rasc>s. 
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The judges usually were part-t1me and were chosen 
by various methods of appointment or election. 
Below those courts were about 90 mayor's courts and 
over 900 justices of the p<'ace, all of whom h<'ard 
petty offenses in the $50 or 30-day range. These offi­
cials were compensated by the fees collected. All 
told, there were probably about 1,400 local courts in 
existence statewide by the 1950s, with no uniformity 
of jurisdiction, rules or method of selection. 

The Bell Commissio11 a11d the Ge11eral Court of 
Justice. Growing dissatisfaction with the maze of 
local courts, the variations in jurisdiction and rules, 
the hack log of cases, and the obvious danger of hav­
ing a judge's pay depend on the fines imposed, 
prompted Governor Luther Hodges in 1955 to call for 
court reform. The North Carolina Bar Association 
responded by creating a Committee on Improving 
and Expediting the Administration of Justice in 
North Carolina, composed of 27 members, 15 of 
whom were lawyers. The committee became known 
as the "Bell Commission" after its chairman, J. 
Spencer Bell, a distinguished attorney from 
Charlotte. 

Bell reported the findings and recommendations of 
his committee to the 1958 summer convention of the 
Bar Association. Their primary concerns were: 

• The competence and fairness of those adminis­
tering justice-that is, justices of the peace who 
were not lawyers, judges who had to run in par­
tisan elections, and solicitors who had private 
law practices 

• The unfairness of having fees differ from court 
to court in the same county and for officials to 
be compensated by how much they collected 

• The inefficiency and confusion of so many differ­
ent local courts, and the resulting uneven 
justice from place to place in the state 

• The general poor operation of the courts result­
ing in delays in having cases heard, excessive 
costs, inconvenience to litigants, and poor 
record keeping 
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After Bell's committee established the basic goals of 
cou rt reform, the State Committee for Improved 
Courts was created in 1958 to decide how to accom­
plish those objectives. Chaired by J. Spencer Love of 
Burlington Industries, and consisting of one lawyer 
and one lay member from each of the 30 judicial dis­
tricts, the committee developed a package of specific 
recommendations to the General Assembly. Those 
proposals went to the legislature in 1959. 

The Senate passed the bill after amending it to retain 
more authority for the legislature, but when the 
House watered it down even further, proponents 
withdrew the bill altogether. The Bar Association 
reworked the proposal and presented it again in the 
1961 session. Once more, the legislature amended 
the bill to take authority away from lhc Supreme 
Court, but the bill passed. Constitutional amend­
ments were approved by the voters in 1962, the Bar 
Association continued its legislative efforts in 1963, 
the Courts Commission was established, and begin­
ning in the mid-1960s the Administrative Office of 
the Courts was created and implementation of the 
ncw district court began. 

By the end of the 1960s, the new unified, statewide 
court system- the General Court of Justice-was in 
place. Its most important features were: 

• Replacement of the variety of local courts and 
justices of the peace with a statewide district 
court system and magistrates 

• Establishment of the Administrative Office of 
the Courts (AOC) for state\\~de administration 
of the new system 

• Conversion of part-time solicitors to full-time 
district attorneys paid by the State 

• Common boundaries for all superior court, dis­
trict court and prosecutorial districts 

• Uniform funding of salaries and other expenses 
of all court personnel through the AOC 

• Establishment of the Court of Appeals as an 
intermediate level appeals court 
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The Bell Commission's vision of an independent, 
accountable and flrxihle judicial systrm was not fully 
realize•<!, hem ever, primarily b!'cause of thf' Grnf'ral 
Assf'mhly's resistance to giving tlw court systf'm full 
control over its own operations. 

The commission had proposed, for example, that the 
new districtjudgrs be appointed by thr chief justice, 
but thr legislature chose for them to hr elect<'d local­
ly. (An earlier proposal from a Bell Commission 
subcommittee to have all judg<'s appointNI had not 
even made it to the final rrport.) Thf' Qpneral 
Assembly rPjrcted giving thf' Supn'me Court thf' 
authority to set the rules of civil and criminal proce­
dure for the trial courts, instpad rrtaining that 
authority for itsrlf. Also falling by tlw way was a con­
stitutional amendment to allow thr l<'gislature to 
choose later whether juries could have as few as six 
mf'mbrrs, \'<'relicts could be by majority vote in civil 
cases, and whrther defendants could waive the right 
to a jury in most criminal cases in supNior court. 

THE PRESENT ORGANIZATION 

Since the late Hl60s, North Carolina has operated a 
uniform, statewide court system consisting of two 
triallevrl courts-the district and superior courts­
and two apprllatr courts, thr Court of Appeals and 
the Suprrnw Court. 

Tile Trial Courts. The district and superior courts 
have dividrd rrsponsihilities. Or nerally, district court 
hears criminal misdrmeanors and civil disputes 
invol\ing less than $10,000. The HJO or so district court 
judgrs also !war all jun:•nile mattrrs and all domrstic 
cases (di\·orcc, child custody and r<'latcd matters). 
There arc about 650 magistrates, who arc officers of 
the district court and may hear small claims-that is, 
civil disputes involving less than $3,000. Magistrates 
do not try criminal cases. but in som<' instances they 
may accrpt guilt~ plras and imposP punishment. 
according to a schf'Ciule srt h~· the chirf district judges. 
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Thr superior court hears felon iPs and civil disputrs 
involving morr than $10,000. Thr dividing line 
betwcrn district and superior court was first set at 
$5,000 in the 1960s, and it has been raisrd only once 
sincr then, to the prrscnt $10,000 mark in the early 
1980s. There are just over 90 superior court judg<'s. 
Becaus<' jury trials arr not available for miscle­
mranors tried in district court, a person convict<'d 
therr may appral to superior court for a new trial. All 
criminal cases tril'd in suprrior court, both fclonirs 
and misdemeanors, arc heard by a jury. 

At onl' time, the district court may have bren consid­
ered a "lesser" court by some pPople because it hrard 
thr smaller, sometimes simpll'r cases. Over thr years, 
howcvrr. the district court has faced increasingly 
important and complex cases, rspccially in domestic 
matters such as equitable distribution. Now district 
court judges find themsrlves resolving cases in which 
millions of dollars may brat stake-cases as difficult 
as those handled by their colleagues on the superior 
court brnch. 

The Appellate Courts. Almost all matters heard in 
th<' trial courts are subject to appeal by thr losing 
sidr. Most appeals go to th<' Court of Appeals, th<• 
intermediate appellate court. The court also hears 
direct appeals from various statf' ag<•ncics and orga­
nizations, including the Industrial Commission, the 
Property Tax Commission and the Utilities 
Commission (except for rat<'-making cases). Thr 
court's 12 judges sit in panels of three to hear cases. 
Almost all the sessions arc in Raleigh, but panels 
sonH'times hear arguments at other locations. 

The Supreme Court. which is the highest court in thr 
state, consists of SE'\'en justic<:'s \\ ho always hear 
cases together in Ralrigh. The only appeals that go 
directly to the Supreme Court arc convictions carry­
ing the death prnalty, grneral ratr-making casrs 
from the Utilities Commission. and any split deci­
sions from the Court of Appeals. Othemis<:', thr <'Ourt 
choosrs whieh cases to consid<'r. 
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Number of Court Officials 

EXHIBIT 20 

Supwmr Court Justic-Ps 

Court of ApJwals .Judgt>s 

Suprrior Court Judgrs 

District Court Judgl's 

Magistratrs 

CIPrks or Supl'rior Court 

.\ssistant and fkputy Clt·rb 

111e Clerks of Court. Each of the 100 countiE's has an 
<~lectNI clerk of court. The clerk's dutiE's includE' 
schrrluling casrs, collecting and managing the fers 
and judgments that come to the courts, and sreing 
that all official papers are recorded propPrly and kPpt 
secure. The number of employees providrd to each 
rlrrk is established by the Administrative Officr of tlw 
Courts (AOC) according to funds appropriated by thr 
Genrral Assembly. The clerk of court also S<'n'<'S an 
important judicial function, hearing disputes invol\­
ing tlw probate of ''ills and administration of E'States 
and such othE'I' matters as adoptions, determinations 
of incompetency and partitions of land. 

Court District.<;. The state is di\idecl into a numhrr of 
districts for thr administration of the courts and for 
thr election of court officials. The ordcrly organization 
of districts has changed significantly sine<' tlH' comt 
systcm was established "~th 30 coterminous districts 
t11enty-fivp years ago. Initially, all SU[H'rior court, dis­
trict court and prosecutorial districts had th<' same 
lirH's. Beginning in the 1970s. a numbpr of dist ricts 
'w'rr split. somrtimcs because locallawyrrs or legisla­
tors had come to disfavor a particular district attornry 
or judge and wanted to create a separate district to 
PIPet somrone more to their liking. 

In some instances, court and prosecutorial distriC'ts 
~~~en' dh·idPd at thr same time. At other limPs on!~· 

tiH' pros!'cutorial district was split, leming t11o diffrr-
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ent district attornt'YS seiTing different parts of one 
judicial district, or the prosccutorial district would 
remain the same whilr thr superior court district 
was divided. Only 10 of the 30 uniform districts that 
<'xisted in 1970 remain untouchrd. To furthrr com­
plicatr matters, in 1989 the General AssPmbly 
creatrd a number of new superior court clrctoral 
sub-districts to settle a voting rights lawsuit by black 
citizens. 

Dur to district splitting and extraordinary growth in 
a few urban counties, thrrc now arc a few districts 
with 10 times the workload of othcrs. Some urban 
prosecutorial districts may disposr of 5,000 to 6,000 
frlonies a yrar, \\"hile smaller districts may act on 
fewer than 500. In one superior court district, then• 
were only two ch·il jury trials in the last rrportrd 
yPar, while in other districts llwrr 11 <'n' more than 
50. The most recent annual statistics also show that 
one superior court district had only 67 civil casrs 
tiled, while another had O\'er 2.600. The same kind of 
disparities <'xist in district court as wrll. 

Rotation of Superior Court Judges. North 
Carolina's superior court judgrs lnt\"<'1 mon' than any 
othE'r trial judges in the country. For purpos<'S of 
rotation. the state is di\"idPd into four dh·isions, and 
g<'IWrally each judge ridrs circuit from district to dis­
triC't 11 ithin his or her diYision. Although the 
sclwf!uling of rotation has changPd owr tinw and 
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now is less rigid than lwfore, superior court judges where Uwr<' was true two-party competition. OftC'n, a 
usually arc assignl'd on a six-month basis. judge first came to offk(' by being appointed by the 

go\'C'rnor to c·omplete a t!'rm of somPone who had 

Genprally, then, a superior court judge will hold court retir('d or dit>cl, and tlwn no on!' ran against that 

in one district for half a year and mm·e to another dis- judge at the next election. Sometimes, as judges con-

trict in the cliYision for the next six months. In the templatcd retirement, they would time their 

more urban districts, the judge may stay for several resignations to occur just after an election so the 

consecutive six-month rotations. When assigned to appointed successor would have Uw maximum t imc 
large single-count~ districts, judges hold court in the in office bcforC' hm·ing to stand for elc•ction. 

same location ev<'!'y week for the entire six-month 
period. For more rural districts, <'specially in the cast- In the 1980s, judicial elections grew increasingly 

ern and western ends of the state, the judge may competiti\C. The Republ ican Party's success during 

mme from coun~ to county within the district and be the 1970s in elections for governor and Congress led 

in no (·ounty more than one week at a time. it to field more candidates for statewide judicial 

office in llw 1980s. For the first timr in a centuJ), the 
In addition to the regular rotation schedule, superior state began to experienc<' true campaigns for superi-

courtjuclges arc subject to sp<'eial assignment any- or court and the appellate courts. In a few appellate 
when' in the stat<'. As a result of the rotation system races. candidatrs spent m·er $250,000. 

and such special assignments, a superior court judge 

generally \\~II hold court outsidr the judge's home dis- Judicial Standard,<; Commission. The principal 

trict about three-fourths of the time. This pmctice is mechanism for discipline of judg<'S, other than C'lec-

intcndcd to insulate judges from local political pres- tion, is thP Judicial Standards Commission. The 
sures and assure C\'!'n-hand<'d justice to outsid('J's. commission is a se\'en-member body that hears com-

plaints against judges and df•ciclcs whPtlwr to 

Election of Judges. i\11 judges in North Carolina arc recommend that thP Supreme Court take action. 
elected. Currently all elections are partisan, but Three members of the Judicial Standards Commission 

brginning in 1908 superior court elections will be arc judges appointed by the chief justice, two arc attar-

nonpartisan. nrys named by thr State Bar, and two are lay members 
appointed by the go\l'rnor. Based on the recomnwnda­

District judges arc elected from their <list riels. In thr 
urban areas, a district court district will consist of a 

single coun~·. but in other parts of the state it may be 
sewral counties. Until litigation brought by the 

Republican Party in the early 1990s, and subsequent 
IPgislati\·c changPs, superior court judges \\('re nomi­

nated in party primaries held in their districts but 

then subject to a statewide general r lection. Now the 

elections are just within the district. All appellate 
judg<•s arc chosen stat<'\\'ide. District court judges 

are Plectcd for four-yPar terms, and superior court 

and apprllate judges for eight -year terms. 

Untilthr J!)80s. most judicial elections \\'f'J'(' uncon­

testrcl, P\('cpt for somr district judgeships in areas 
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tions of this body, the Supreme Court can reprimand a 
judge or eYrn n•mo\·e him or her from office. 

The Judicial Standards Commission finds that nearly 
four-fifths of the complaints it receives concern mat­

ters outside its jurisdiction. and that about a third of 

the proper grie\'ancPs warrant some kind of action. 
Over the lust 20 years, l he most common discipline 

has been a pri\'ate reprimand, but the Suprrme 

Court has publicly censurrd about a dozen judges 
and removed five. Another dozen judges havr \'Oiun­

tarily left oflic<' in the facl' of serious complaints. 

District Attomeys ami Public Defenders. District 
attorneys are also Pl<'<'tC'd in partisan elections, for 



APPENDICES 

four-year terms. The number of assistant district 
attorneys is set by the legislature and varirs from two 
in one of the smaller districts to two dozen in larger, 
urban districts. 

In 11 districts-including all the major cities except 
Raleigh-the state's obligation to provide counsel to 
indigent defendants in criminal cases is met, in part, 
by a public defender's office. In other areas, private 
attorneys are appointed to represent all indigents 
and are paid by the AOC. The public defenders arc 
appointed by the senior superior court judges in 
their districts from nominations made by local 
lawyers in the district. The number of assistants is 
set by the General Assembly. The legislatu re also 
funds an Appellate Defender Office to assist in repre­
senting indigents on appeal. 

Like all judicial offices, district attorneys and public 
defenders and their assistants arc full-time positions. 
The cost of providing indigent defense, through both 
public defenders and appointed private attorneys, has 
been one of the fastest growing parts of the AOC' s bud­
get in recent years and now accounts for more than 15 
percent of the st.:'lte's total expenditures on the courts. 

a chief district court judge for each district. F'or supe­
rior court, the chief judge, by statute, is the resident. 
judgf' in the district with most seniority. 

Thr senior resident superior court judge for each dis­
trict appoints magistrates (from nominations by the 
clerk of court) for two-year terms; appoints public 
defenders in those districts with such offices; and 
generally oversPes the operation of the court in the 
district, including the calendaring of civil cases. The 
district attorney, however, is responsible for setting 
the calendar for criminal cases-a practice unique 
to North Carolina. 

ln 12 of the more populous districts, the senior supe­
rior court judge is assisted by a trial court 
administrator. The administrator's principal duties 
are to monitor and schedu le civil cases to see that 
they move expeditiously, to oversee the management 
of jurors, and to deal with county officials on issues 
concerning court facilities. 

The chief district j udge for each district assigns 
judg<'S to sessions of court, supervises magistrates, 
and, together with all the other chief district judges, 
prepares uniform schedules of the fines to be paid for 

Administration of the Cowts. Although the powers uncontested minor offenses. 
are limited, the chief justice is the head of the court 
system. The office of chief justice is elected separate­
ly from other scats on the Supreme~ Court. 
Traditionally, though not always, thr governor 
appoints thf' senior associate justice to fill the \'acan­
cy when the chief justice dies, resigns or retires, and, 
at least until recent years, that person has been 
unopposed in the next election. 

The chief justice appoints and may replace the direc­
tor of the AOC. The Supreme Court sets the rules of 
procedure for the appellate courts, and the chief jus­
tice assigns judges. Mostly, however, the chief justice 
directs the operation of the Supreme Court. The chief 
justice designates one of the judges on the Court of 
Appeals as the chief judge for that court, traditionally 
the most senior judge. The chief justicr also appoints 
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Despite its name, the Administrative Office of the 
Courts has little to do with the direct, clay-to-day 
management of court dockets. The AOC prepares the 
judicial department's budgc>t; recommt'nds new posi­
tions, primarily on the basis of workload and 
population formulas; purchases and distributes sup­
plies; collects and reports statistical information 
about court operations; maintains computer informa­
tion systems to keep track of case loads; and oversees 
thr implementation and evaluation of pilot programs 
such as court-ordered mediation. 

The AOC also advises the Genrral Assembly on the 
appropriate number of judges, prosecutors and mag­
istrates for each district, and determines the number 
of clerical employees needed by the court system. All 

\ 
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North Carolina's Trial Court Caseload, 1995-96 

Total Cases Filed 

Total CriminaVI'raffic 

Distrirt Court. 

Infractions 
Misdrmranor motor whtrlr 
Misdrmranor non-motor vrhiclr 
Licrnsr rrvorations 

Superior Court 

Felonies 
Misdrmranor a11111'ab 

Total Civil Filings 

Dtstnct Court: 

Small claims 
Domrstir 
GenPral ri\·il 

Supt•nor Court: 

Total other Filings 

Special prorrrclings (clt•rk) 
Estates 
Ju\"rnile 

EXHIBIT 21 

appropriations for those positions and other expenses 
of the court system go through the AOC, but the AOC 
does not tell clerks. district attorneys or other local 
court officials how to use their personnrl nor disci­
pline judgc•s or others for inadrquatr performance. 

CASELOADS 

A Grotl'iflg Burdell. Comparisons brtwecn states are 
difficult due to different methods of counting. 
However, North Carolina courts appear to handle one 
of the largest caseloads in the United States, with 
more than 2.7 mill ion total cases fi led each year in a 
state of just over 7 million people. And while North 
Carolina's population has grown dramatically in 
recent years. its cascload has increased e\'cn more 
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2,750,677 

2,165,281 

2,038,8R4 

705,5JO 
634,834 
GJ4,2nl 
r.-1.22n 

126,397 

83,212 
~:3. 185 

437,111 

415,801 

263,392 
112,4:31 
39.978 

21,:310 

148,285 

54,860 
5:3,561 
!!9,864 

rapidly. Since the present cou rt system was estab­
lished in about 1970, the state's population has grown 
by about 40 percent from 5 to 7 million. But the 
numbrr of cases fi led each year has more than 
doublrd, from about 1.2 million to the current 2.7 
million filings a year. 

During that time, thr greatest percrntage growth in 
the caseload has been in felon ies and in domestic 
cases. F'rlonics have shot up by nearly 400 percent, 
and domestic cases have grown at an even higher 
rate. This pace is expected to continue, resulting in 
more than 3.2 million cases in the yrar 2000. 

Trial Court Caseloads. The majority of the cases 
filed arc traffic offenses heard in district court. Each 
y('ar. the district court procrsses about 700,000 non­
criminal infractions, virtually all traffic-relatrd. 
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which result in only small fines. District court also Although felonies are a relativE'ly small portion of the 
handles over 600,000 misdemeanor motor vrhiclc total state caseload, North Carolina, like other south-
offE'nscs, and 65,000 driver license revocations. The ern states, ranks relatively high in th<' numbrr of 
district court hears 600,000 misdemeanors not felony caSE'S filed per capita. 
involving motor vehicles, such as worthless checks 
and minor assaults. 

The district court and the magistrates associated 
with it also process about 400,000 civil cases each 
year. Over 250,000 of these cases ar<' small claims 
(disputes involving $3,000 or less) heard by magis­
trates, and I 00,000 arc domestic disputes, including 
divorcE's, child custody and child support. District 
court judges deal with another 
40,000 civil filings that fall 
between thE' $3,000 limit for 

The Disposition ofCm~e,r; in tile Trial Courts. The 
great majority of cases, both criminal and civil, arc 
resolved without trial. Although the number of trials 
in district court for motor vehicle misdemeanors is 
not available, other district court trials number 
about 100,000 each year. Non-motor vehicle misde­
meanors account for 40,000 of thesE' trials; 60,000 arr 
civil cases. Only about 300 of these district court 

cases are tried beforE' a jury. In 
the superior court, about 6,400 
cases go to trial each year. Most 

small claims and the $10,000 for "I've seen the future and of these are criminal casrs and 
must be heard by a jury. cases in superior court. 

it's much like the 

The suprrior court also faces a 
h<'avy caseload, handling more 
than 80,000 fe lonies and 20,000 

presen~ only Wrl{Jer. " 
The criminal cases that do not go 
to trial are most often resolved by 

• guilty pleas. Nearly two-thirds of 
civil cases each year. Roughly one 
third of the felonies are drug 
cases, and a fifth are burglaries 
or breaking and entering. A third 

Dan Quisenberry all felony cases and nearly 40 pE'r­
cent of non-motor vehicle 
misdemeanors arc resolved by 

of the civil cases arise from motor vehicle accidents, 
and a quarter arE' contract disputes. Appeals from 
misdemeanor convictions in the district court 
account for another 40,000 filings in the superior 
court each year. 

guilty pleas to the original charges 
or to lesser charges. Another one-third of all felonies 
and non-motor vehicle misdemeanors are dismissed 
by district attorneys. Less than three percent of 
felonies (about 2,000) go to trial each year. 

The quickest resolution of criminal cases is through 
Another 100,000 plus filings each year arc handled by guilty pleas. The median age of these cases is about 
the clerks of court, including about 50,000 estate three months, compared to about seven months for 
matters and 50,000 other special proceedings. cases resolved by trial, and fivr months for cases dis­

missed by the district attorney. 
In rough numbers, then, about 55 percent of the 
cases filed in state court each year arc minor traffic 
offrnscs. Criminal cases other than those involving 
motor vehicles account for a quarter of all filings, but 
only about three percent arc felonies. Small claims 
arc about 10 percent of the total filings, and domestic 
cases arc about four percE'nl. Other civil cases arc 
lrss than three percent of the tot<ll casc•load. 
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Ci\'il cases are, naturally, resolved quite differently. 
In superior court, nearly 55 percrnt of the ci\'il cases 
arE' concluded by the plaintiff's voluntary dismissal; 
less than 20 percent go to trial. But in district court, 
only about 14 percent are concluded by voluntary dis­
missaL and more than 40 percent go to trial. 
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Four-fifths of thr civil cases in superior court that go 
to trial arc heard by the judgr alone; thP rest are 
heard by a jury. Thf' cases trif'd by a superior court 
judgr have a median age of nine months, while cases 
tried by a jury have a median agr twice as long. 

In recent years, North Carolina has been a leader in 

and per curiam opinions in about another 25 prrcent. 
Another five percent or so of the cases are dismissrd or 
\\~thdrawn. Less than 20 percent of the petitions to the 
court for discretionary rc~ew are granted. 

experimenting with alternative dispute resolution. COURT FINANCES 
Pilot projects have used mandatory arbitration and 
mediation in various kinds of cases in both superior 
and district courts. Judges, lawyers and the public all 
seem to consider these programs effrctive and 
encourage their \~der usc. 

Appellate Court Caseload.'i. The Court of Appeals 
hears about 3,500 mattf'rs each year. including cases 
on direct appeal, prtitions for review, and motions. 
About 40 percent of the matters are direct appeals 
from the district and superior courts, and nearly 50 
percent arc motions. The remaining 10 percent or so 
arc petitions for review. 

Since the establishment of the General Court of 
Justice in the 1960s, the state has been responsible 
for all personnel and operating costs of the courts 
and the counties rrsponsible for providing court­
houses and local offices. The courts collect filing and 
other fees from litigants, but these amounts arc not 
intended to cover the costs of operating the judicial 
branch, and the moneys go to the state general fund 
or to counties to help pay for facilities. Fines collect­
ed by the courts arc paid over to local schools as 
required by the North Carolina Constitution. 

When the district court system first began function-
Of the nearly I ,500 direct appeals, about 55 percent ing statC\~de in fiscall970-71, total state funding for 
are civil cases, about a third arc criminal cases, and the courts was just over $22 million. Today, it is about 
the rest arc appeals from administrative clrcisions. $280 million, but still less than three percent of the 

The Supreme Court receives approximately 200 
direct appeals each year. It also receives about 500 
petitions for discretionary rr\icw. Until recently, ci\il 
cases accounted for just under half of the cases 
reaching argument before the court, cases in which 
persons received life sentences accounted for almost 
30 percent, and death penalty cases accounted for 
anothN I 5 percent. The remaining cases were other 
criminal matters. In 1995, however, the General 
Assembly placed appeals from cases inYolving life 

state general fund budget. Almost all the state fund­
ing goes to pay for people, either to pay salaries of 
court officials or to reimburse private attorneys for 
defending indigent criminals. The largest portion of 
the state funding, just under 30 percent, is for the 
100 clerks' offices. Another 16 percent or so goes to 
pay for district court judges and their related costs. 
The district attorneys' offices consume about 12 per­
cent of the total budget and superior court judges 
and their related expenses somewhat less. 

sent<•nccs in the Court of Appeals. This change will Today, nearly $50 million of the state court budget is 
affect the case loads of both courts. spent on indigent defense, including both public 

17te Disposition of Cases in tile Appellate Courts. 
Each year, the Court of Appeals writes opinions in 
about I ,300 cases and disposes of 100 more without 
opinions. The Supreme Court issues sign eel opinions in 
about 70 percent of its direct apprals (140 or so cases) 
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defender offices and pri\'ate counsel. This is over 15 
percent of the total statr expenditures on the courts. 
Except for thr Administrative Office of the Courts, 
which was still relati\·ely ne'' in 1970, indigent 
defense is responsible for the greatest increases in 
the courts' budget O\'Cr the last quarter century. The 
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AOC today requires about $17 million for its opera- COMPARISON WITH OTHER STATES 
tion, about half of which is for information services. 

Each year the trial courts collect over $90 million in 

costs and fees. About 70 percent of that amount is 
transferred to the general fund and the remainder is 

returned to counties to help pay for local court facili­

ties or jails or is paid to the law enforcement officers 

retirement fund. The courts also collect nearly S40 

million in fines and forfeitures each year, and those 
sums are paid to local school systems. 

It is not possible to say for certain how much counties 
spend on the courts. The AOC requests annual 

reports, but many counties do not respond and, of 
those that do, most report only how they spend the 

money provided by the AOC from the facilities fees. To 

attempt to get a better idea of local expenditures, the 
Futures Commission asked the Association of County 

Commissioners to survey its members. The differ­

ences in the ways in which counties record those 

expenditures make it difficult to generalize, but these 

conclusions seem warranted from the survey: 

• Counties spend considerably more on court 

facilities than the S9 million they recover each 

year in facilities fees 

• There arc wide variations in the expenditures, 
particularly in law libraries and security systems 

• Statewide, counties spend more than $8 million 

a ypar on bailiffs, including expenditures of 

more than $1 million annually in some of the 

larger counties 
• One of the fastest growing expenditures is for 

courthouse security; for example, Guilford 
County spent $300,000 in one year recently to 

install a new system 

• Some counties, though not many, are also pro­
viding personnel for the courts by assigning 

sheriffs' deputies to district attorneys' offices as 

investigators, providing law librarians or assign­

ing county employees to assist clerks' offices 

\vith certain responsibilities 
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Comparing court systems in different states is a risky 

business. Court structures vary widely, many states 

have locally funded courts for which numbers are 
hard to find, and jurisdictions count cases different­

ly-for example, some states will include probation 

revocations in case filings and others will not. The 
National Center for State Courts publishes various 

reports with statistics from all 50 states, but those 

documents are loadPd with footnotes and othPr 

warnings about different methods of counting. 

Nevertheless, an overall picture emerges which 
allows some generalizations. 

These arc various ways to categorize state court sys­

tems. Ten states-Connecticut, Iowa, Idaho, Indiana, 

Illinois, Kentucky, MassachusNts, Minnesota, South 
Dakota and Wisconsin-have wholly consolidated 

their trial courts into a single court \vith jurisdiction 

over all cases and procedures. North Carolina is 

among about a dozen states with mostly consolidated 

trial court structures- that is, two levels of trial court, 
one with general jurisdiction (superior court) and onP 

with limited jurisdiction (district court), but with uni­

form statewide jurisdiction for each level. At the other 

end of the spectrum arc the 15 states that have two 

levels of trial court with overlappingj urisdiction and 
the 14 states \vith several different general jurisdiction 

courts or a multiplicity of limited jurisdiction courts 

with overlapping responsibilities. The American Bar 

Association standards and other guidelines for court 

organization favor consolidated trial court structures. 

The court systems in nine states-Alaska, Connecti­

cut, Hawaii, Kentucky, Maine, Massachusetts, New 

Hampshire, Rhode Island and Vermont-are essential­

ly all state funded. North Carolina is in the next rank of 
about a dozen states that arc primarily state funded 

but also rely on local expenditures to some extent. The 

remainder of the states rely on local funds to a greater 

extent than we do. 

As mentioned above, it is difficult to compare 
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workloads from one state to another. Keeping in 
mind the differences in the way courts an• organized 

and cases are counted, only one other state-South 
Carolina-has fewer general jurisdiction trial judges 

(superior court in North Carolina) per capita. South 

Carolina has 1.1 general jurisdiction judges per 
100,000 population and North Carolina 1.3; the 

national average is 3.38. In a national survey of all 

trial judges in 1993, North Carolina had 262 superior 

and district court judges for the state's 6.6 million 

people. Among the states with a slightly lower popu­
lation but more total judges were Massachusetts 

(308 trial judges), Virginia (327) and Georgia (598). 

Colorado, with about half North Carolina's popula­

tion, had 468 trial judges, and New Jersey, with about 

a million more people than North Carolina, had 740. 

Like other southern states, North Carolina has a high 
rate of felony charges. In 1994, it was 1,186 felony 

charges per 100,000 population, exceeded only by 

Arkansas (1,445), Maryland (1,255) and Florida 

( 1,272). New Jersey's rate was only 598. 

At the appellate lrvcl, by contrast, North Carolina 

appears to have a caseload below what might be 

expected from its population. In a 1994 comparison, 

North Carolina's appellate courts only had 2,410 total 

filings, ranking the state 34th in the country 
(although lOth in population). 

When North Carolina's present court system was 

established about 25 years ago, the clerk of court was 

elected in all but six states. The trend, however, is 
toward appointment. Currently, clerks arc chosen in 

partisan elections in only 26 states and in nonpartisan 
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elections in four others. Appointment is used else­
where. 

One area in which North Carolina clearly trails other 

states is in the number of trial court administrators. 

At the last national survey there were still only a 
dozen such offices in North Carolina. By comparison, 

Massachusetts had 22, Georgia 31, Indiana 95, 
Michigan 226 and New Jersey a whopping 560. 

Admittedly, those numbers arc not always a good 

comparison because in some places, like New Jersey, 
a person called an administrator may function more 

as a clerk, but on the whole this is an area where 

North Carolina has lagged behind other states in 

recent years in providing support to its judges. 

One reason for the difference in the number of local 

support staff is the concentration of personnel in the 

central AdministratiYe Office of the Courts. Among 

all the states that have been mentioned, North 

Carolina has the most AOC employees by far-647 
compared to New Jersey's 352, Michigan's 125, 

Massachusetts' 120 and Virginia's 1 Hl. A large part of 

the explanation for the differences is the inclusion in 

North Carolina's AOC of 400 ju\·enilc probation 

employees. In other categories, though, such as data 

processing and technical assistance, North Carolina 

has more state AOC employees than those other 
states except New Jersey. For example, our AOC has 

24 state employees in purchasing, whi le New Jersey 

only has 10 and Virginia five. These numbers do not 

necessarily mean that the AOC has too many people; 

it only means that there is a difference in organiza­
tion, with North Carolina having more of those 

functions prrformed at the state level. 
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