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PREFACE

The Legislative Study Commission on Wetlands was established by Section 22.1 of

Chapter 542 of the 1995 Session [aws. The Commission was cochaired by

Representative John Nichols and Senator Clark Plexico. Fourteen additional members

were appointed to serve on the Commission, seven appointed by the Speaker of the

House of Representatives and seven appointed by the President Pro Tempore of the

Senate.

The charge of the Irgislative Study Commission on Wetlands follows:

"The Commission shall study the current.wetlands regulatory progranl
including the need to develop a statewide wetlands restoration and
mitigation program and mitigation bank. In making its
recommendations, the Commission shall balance the need to provide
effective rulemaking to protect wetlands with the need to encourage
real estate and commercial development of property to enhance the
State's economy. This evaluation shall include a review of current
wetlands rules and regulations and an assessment of any necessary
changes that should be made in exchange for participation in a
statewide mitigation bank. The Commission may include in its
recommendations, legislation to streamline the regulatory process,
mitigation ratios and exemptions from mitigation, a coordinated
program for wetlands restoration and enhancement, a Wetlands
Mitigation Bank and Restoration Fund, funding for the mitigation
bank, and any other issue relating to wetlands."

The relevant portions of Chapter 542, House Bill 886 and Senate Bill 824 are

included in Appendix B. The full membership of the Commission is listed in Appendix

C of this report. A commission notebook containing the commission minutes and all

information presented to the commission is filed in the l,egislative Library.
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COMMISSION PROCEEDINGS

November 29, 1995

The Wetlands Study Commission held its first meeting. The Commission began to

identify the most pressing issues regarding wetlands and to familiarize itself with the

earlier debates and discussions held during the 1995 Regular Session of the General

Assembly. Issues of particular interest to Commission members included the definition

of wetlands, how federal and State law interrelate with regard to the regulation of

wetlands, the role of the United States Army Corps of Engineers in regulating the use

of wetlands, the need for a wetlands mitigation bank to be established, and the

substance and effect of the proposed rules on wetlands being considered by the

Environmental Management Commission.

After agreeing to continue to consider these issues at its next meeting the

Legislative Study Commission on Wetlands adjourned so that members could attend the

Environmental Review Commission meeting to hear a presentation by Dr. David

Moreau, Chair of the Environmental Management Commission, on the proposed

wetlands rules.

December 5, 1995

Commission members conducted a full day meeting. The morning agenda was

devoted to presentations by John Domey, Environmental Management Division,

Department of Environment, Health, and Natural Resources and Roger Schecter,

Director, Coastal Management Division, Department of Environment, Health, and

Natural Resources. The presentations focused on the following topics: State regulatory
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progra.ms and permits, the interrelationship of State wetlands programs and federal

requirements, wetlands regulatory requirements under the State's Coastal Area

Management Act (CAMA), and the relationship between CAMA permits and permits

issued by the United States Army Corps of Engineers.

In the afternoon the Commission continued its task of identifying the issues

considered to be most crucial in working out an acceptable compromise with regard to

the proposed wetlands rules. Those addressing the Commission were: Paul Wilms,

North Carolina Home Builders Association; Bill Holman, North Carolina Chapter of the

Sierra Club; Anne Griffith, North Carolina Citizens for Business and Industry; and

Tom Bean, North Carolina Wildlife Federation.

Questions from Commission members and discussion followed the presentations.

Prior to adjouming, Commission members asked Commission Counsel to meet with the

parties interested in the proposed wetlands rules to identify and discuss the points of

agreement and disagreement among the parties and to report the findings to the

Legislative Study Commission on Wetlands at its next meeting.

January 3,1996

l"egal Counsel for the tcgislative Study Commission on Wetlands reported to the

members regarding the December 15th Wetlands Study Working Meeting. Areas of

concern noted by those attending the meeting included the following:

(1) Mitigation bank and restoration program.
(2) The United States Army Corps of Engineers position with regard to a

restoration program.
(3) Funding of a restoration program.
(4) Mapping component of a restoration program.
(5) Application and effect of proposed wetlands rules on coastal wetlands.
(6) Definition of contiguous; definition of intermittent streams.
(7) One-third acre vs. one acre exemption from wetlands rules.
(8) Mitigation ratios.
(9) Vegetative buffers.
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Ron Ferrell, Division of Environmental Management, Department of Environment,

Health, and Natural Resources summarized the proposed wetlands rules for the

Commission and then explained the differences between the rules and the legislation

considered by the General Assembly during the 1995 Regular Session.

Linda Rimer, Assistant Secretary Environmental Protection, Department of

Environment, Health, and Natural Resources provided a synopsis to the Commission

members that described the wetlands restoration program envisioned by the Department

and explained how the program would work.

John Domey, also from the Environmental Management Division, Department of

Environment, Health, and Natural Resources provided Commission members with

profiles of different types of wetlands and responded to requests for information made

by members at the last meeting of the Commission.

January 23,1996

The purpose of the meeting was to provide a forum for additional comments on

the proposed wetlands rules under consideration by the Environmental Management

Commission. A number of issues were raised by both Commission members and those

attending the Commission meeting. The issues raised included the following: what

permit exemptions, if any, are appropriate for areas adjacent to wetlands, particularly

those next to bodies of water; the need, if any, for buffers along bodies of water; the

use of zoning laws as a tool to control development in wetlands areas; the use of

incentives rather than rules to regulate development in wetlands areas; the role of

minimization reviews and requirements, the role of mitigation ratios and requirements,

and the economic impact of both; the definition of intermittent streams and whether the

wetlands rules should apply to wetlands adjacent to intermittent streams.
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Both Melvin Shepard and Donald Kirkman, members of the Commission made

presentations regarding their thoughts and suggestions regarding the protection and

presenration of wetlands for consideration by the other members.

February 14, 1996

Three legislative proposals were presented to the Commission members at this

meeting for their review and consideration. Those presenting legislative proposals and

comments regarding the proposals were:

(l) Craig Bromby, North Carolina Citizens for Business and Industry.
(2> Linda Rimer, Department of Environment, Health, and Natural

Resources.
(3) Tom Bean, North Carolina Wildlife Federation.

The proposal presented on behalf of the North Carolina Citizens for Business and

Industry had numerous modifications to the wetlands rules being considered by the

Environmental Management Commission, established a wetlands mitigation bank, and

established a wetlands restoration fund.

The Department of Environment, Health, and Natural Resources endorsed the

wetlands rules being considered by the Environmental Management Commission, thus

the proposal presented on the Department's behalf did not address the rules as no

modifications were wanted. The Department's proposal established a restoration

program to be developed by the Department and also established a wetlands restoration

fund.

The proposal presented on behalf of the North Carolina Wildlife Federation was

similar to that of the Department of Environment, Health, and Natural Resources,

proposing no modifications to the wetlands rules, and establishing a wetlands

restoration program and fund. The proposal presented by the Wildtife Federation also

included a number of detailed data compilation and reporting requirements.
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After quite a lot of discussion by Commission members, a consensus was reached

that additional time was needed by the Commission to consider the proposals before

them. The members of the L€gislative Study Commission on Wetlands were reminded

that the Environmental Management Commission had to complete its consideration of

the proposed wetlands 4rles and, if satisfied, adopt those rules by March 20, 1996, or

the rules would have to go back to public hearing. The members of the trgislative

Study Commission on Wetlands were also informed that the Environmental

Management Commission wanted to proceed with its consideration of the proposed

wetland rules and to vote by March 20, 1996, on whether to adopt those rules.

After additional discussion, Representative Nichols moved that the request of the

Environmental Management Commission be granted by the Wetlands Study

Commission with the following understanding: (i) the Wetlands Study Commission

reserved the right to continue to review the wetlands rules and to recommend legislation

for consideration during the 1996 Regular Session of the General Assembly that would

change the rules in any way deemed appropriate by the Wetlands Study Commission;

and (ii) the Wetlands Study Commission further requested that if the Environmental

Management Commission voted to adopt the proposed wetlands rules, that the

Environmental Management Commission also provide that the rules would not be

implemented prior to July l, 1996. The motion passed.

April 16, 1996

Ron Ferrell reviewed the modifications of the wetlands rules as finally approved

by the Environmental Management Commission on March 14, 1996. The rules become

effective September I, 1996.
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At the request of the Cochairs, Commission Counsel presented two draft bills for

consideration by the Commission. The first legislative proposal considered by the

Commission established a wetlands restoration program to be developed in accordance

with statutory guidelines by the Department of Environment, Health, and Natural

Resources. The legislative proposal also established a wetlands restoration fund under

the Department of Environment, Health, and Natural Resources.

The second legislative proposal considered by the members of the Commission

modified the wetlands rules adopted by the Environmental Management Commission in

March, and also provided for the creation of a wetlands mitigation bank and fund.

After a great deal of discussion by the members, the Commission voted to

combine the two proposals into one draft bill. The Commission asked Counsel to

prepare a new draft bill that combined the wetlands rules changes set out in the second

legislative proposal with the provisions in the first legislative proposal establishing the

restoration program and fund under the Department of Environment, Health, and

Natural Resources. The Commission then voted to recommend that draft bill to the

General Assembly at its 1996 Regular Session.



COMMISSION RECOMMENDATION

The Irgislative Study Commission on Wetlands recommends the

Appendix A to the 1995 General Assembly for consideration during the

Session. The legislative proposal is followed by an explanation.

legislation in

1996 Regular
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Referred to:

A BILL TO BE ENTITLED
A}I ACT TO DIRECT THE APPROPRIATE STATE DEPARTMENTS HOW TO

EXERCISE THE STATE'S AUTHORITY UNDER THE CI,EAN WATER ACT, TO

ESTABLISH THE WETLANDS RESTORATION PROGRAI,{ AND FUND' AT.ID TO

APPROPRIATE FUNDS TO IMPLEMENT THE PROGRAI,T AS RECOMMENDED BY

THE LEGISLATIVE STUDY COMMISSION ON YIETI,ANDS.

The General Assernbly of North Carolina enacts:
Section 1. G.S. L43B-282(a)(1) reads as rewritten:

',(a) There is hereby created the Environmental Management
Commission of the Department of Environment, Healthr and Natural
Resources with the power and duty to promulgate rules to be
followed in the protection, preservation, and enhancement of the
water and air resources of the State.

(l) Within the limitations of G.S. 143-21.5.9 concerning
industrial health and safety, the Environmental
Management Commission shall have the following
powers and duties:
€r. To grant a permit or temporary permit, to

modify or revoke a permitr and to refuse to
grant permits pursuant to G.S- L43-215.1' and
G.S. L43-215.108 with regard to controlling
sources of air and water Pollution;
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b. To issue a special order pursuant to G.S. 143-
2L5.2(b) and G.S. L43-2L5.110 to any person
whom the Commission finds responsible for
causing or contributing to any pollution of
water within such watershed or pollution of
the air within the area for which standards
have been established;

c. To conduct and direct that investigations be
conducted pursuant to G.S. L43-215.3 and G.S.
L43-21s.108(b) ( S);
To conduct public hearings, institute actions
in superior court, and agree upon or enter
into settlements, all pursuant to G.S.143-
215.3i
To direct the investigation of any killing of
fish and wildlife pursuant to G.S. L43-215.3;
To consult with any person proposing to
construct, installr or acquire an air or water
pollution source pursuant to G.S. L43-215.3
and G.S. L43-215.Ll.Ii
To encourage local government units to handle
air pollution problems and to provide
technical and consultative assistance pursuant
to G.S. 143-215.3 and G.S. L43-215.112i
To review and have general oversight and
supervision over local air pollution control
programs pursuant to G.S. L43-215.3 and G-S.
L43-215.LL2i
To declare an emergency when it finds a
generalized dangerous condition of water or
air pollution pursuant to G.S. L43-215.3;
To render advice and assistance to loca1
government regarding floodways pursuant to
G.S. L43-215.56i
To declare and delineate and rnodify capacity
use areas pursuant to G. S. L43'215. l'3;
To grant permits for water use within capacity
use areas pursuant to G.S. L43-215.15i
To direct that investigations be conducted
when necessary to carry out dut,ies regarding
capacity use areas pursuant to G.S. 143-
215. L9 i
To approve, disapprove and approve subject to
conditions all applications for dan

d.

€.

f.

i.

j.

g.

h.

k.

l.

lll .

Page 2

11 .

95-LH-2 19F



GENERAL ASSE}TBLY OF NORTH CAROLINA sEssroN 1995

1 construction pursuant to G.S. L43-2L5.28i to
2 require construction progress reports pursuant
3 to G.S. L43-2L5.29?
4 o. To halt dam construction pursuant to G.S. 143-
5 2L5.29 2

6 p. To grant final approval of dam construction
7 work pursuant to G.S. L43-215.30i
8 q. To have jurisdiction and supervision over the
9 maintenance and operation of dams pursuant to

10 G.S. L43-215.31;
11 r. To direct the inspection of dams pursuant to
LZ G.S. L43-2L5.32i
13 s. To modify or revoke any final action
L4 previously taken by the Commission pursuant to
t5 G.S. L43-214.L and G.S. L43-215.107; and
16 t. To have jurisdiction and supervision over oil
L7 pollution pursuant to Article 21A of Chapter
18 143.
19 u. To adrninister the State's authoritv under 33

20 U.S.C. S 134L(a) of the federal Clean Water
2L Act.
22 Sec. 2. G.S. L43-215.3 is amended by adding the
23 following subsections to read:
24 ,'(cl) General Exercise of Powers Granted Under Section 401 of
25 the federal Clean Water Act. -- The Cornmission mav require that
26 an applicant for certification pursuant to 33 U.S.C. S l'341 shall
27 include in its application to the Commission data and information
28 necessary to determine compliance with applicable provisions of
!9 sections 1311, 1312, 1313, 1315, and 1317 of title 33 of the
30 United Stated Code, reqardinq the activitv for which a federal
31. license or permit is souqht.
32 (c2t Certification of Applications for Certain Permits Under
33 Section 404 of the Clean Water Act. -- For the purpose of
34 subsections (c2), (c3), (c4) and (c5) of this section' the term
35 .certification' shall mean certification pursuant to section 1341

36 of title 33 of the United States Code for applications to the
37 Secretarv of the United States Armv or the Administrator of the
38 United States Environrnental Protection Aqencv for permits for
39 dredqe or fill activities conducted in wetlandsr other than
40 coastal wetlands as defined at G.S. LL3-229(n)(3)r or wetlands
41 within Areas of Environmental Concern established bv the Coastal
42 Resources Commission. For the purpose of this section 'wetlands
43 shall mean those areas that are inundated or saturated bv an
44 accumulation of surface or qroundwater at a frequencv and

95-LH-2 19F Page 3
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duration sufficient to support, and that under normal
circumstances do support, a prevalence of veqetation tvpicallv

for life in satura soil condit Wetlands
qenerallv include swamps, marShes, bOgs, and similar areaS. FOf
the purpose of this section, 'wetlands' shall include onlv those
areas meetinq the foreqoino definition which also meet the
definition of 'waters of the United States' at 33 C.F.R- 5328.3.
With respect to applications for certification for a federallv-
issued permit for an activitv requlated under 33 U.S.C. S 1344:

(1) Except as provided in subsection (cal of this
section, the Corunission shall consider onlv whether
the discharqe to waters of the United States will
complv with the applicable provisions of sections
1311, 1312, 1313, 1316, and 1317 of title 33 of the
United States Code, and shall complv with the
provisions of 33 U.S.C. S 1341(a) i

!A_ The Cornmission shall not adopt anv criteria which
ement 33 U. S.C. 1344 (bt ( 1

5

6

7

8
9

10
11
L2
13
14
t5
16
L7
L8
t9
20
2L
22
23
24
25
26
27
28
29
30
3L
32
33
34
35
36
37
38
39
40
4L
42
43
44

shall the Conmission condition the is
), nor
of anv

certification upon a review of quidelines
i*olementinq 33 U.S.C. S1344 (b)(1)i

(3) In considerinq applications for certification' the
Corunission shall consider onlv the activitv for
which the permit, under 33 U.S.C. S 1.344 is souqhti
the Comrnission shall consider each application for
certification as a separate activitv and shall not
aqcrreqate activities except where the District
Enqineer of the Corps of Enqineers has elected to
aqqreqate such activities for the purpose of
issuance of a permit, or authorization under a
nationwide or eneral permit, under 33 U.S.C.
L344i

(4) For the purpose of delineation of wetlands areas,
the Corrunission shall defer to delineations approved
or performed bv the Corps of Enqineersi

(s) Conmission issue one certification
applicable to all applications for permits under 33

U.S.C. S 1.344 for which the Secretarv of the United
states Armv has issued a nationwide or qeneral
permit pursuant to the provisions of 33 U.S.C. S

t 344 (e) ;
l_g_t The corunission shall orant, qrant with conditions'

or denv certification within 45 davs of the date an
application is received, exceot that the Connnission

Page 4 95-LH-219F



I
2
3

4

5
6
7

I
9

10
1.1

L2
13
L4
t5
L5
L7
18
19
20
2L
22
23
24
25
26
27
28
29
30
3t
32
33
34
35
36
37
38
39
40
4L
42
43

GEITERAI., ASSEUBLY OF NORTH CAROI,INA sEssroN 1995

and the applicant mav aaree to extend the review
period for additional 30 dav periods; in the event
the cornmission fails to act on a certification
application within 45 davs, or within the period as
extended with applicant's consent, certification
shall be deemed to be waived bv the Commission.

(cat gxercise of Certification Authoritv for Activities
Eliqible for Federal Nationwide or General Permits. -- With
respect to an application for certification for an activitv
eliqibte for inclusion within a nationw or qeneral
issued rsuant to 33 U.S.C. 1344 ( e the Cornmission ma

condition its certification to require compensatorv mitiqation
for loss of wetlands and wetland function accordinq to the tvpe
of wetlands, as described in subsection (c4l' which will be lost
as a direct result of the permitted activitv, in accordance with
subsection (c51. Provided however, that, the Commission shdll
not condition its certification where the District Enqineer of
the United States Armv Corps of Enqineers elects to issue an
individual permit in lieu of the nationwide or qeneral pemit.

(c4l Wetland Tvpes. -- Wetland tvpes set forth in subdivisions
(11 throuqh (4) of this subsection shall applv to all wetlands
except coastal wetl-ands defined in G.S. 113-229(nl (31 or wetlands
within Areas of Environmental Concern established bv the Coastal
Resources Commission pursuant to G.S. 113A-113. For the purDose
of this subsection, 'perennial water bodv' shall mean a bodv of
navioable waters, as that term is defined at 33 U.S.C. S 1352(71'
(it which has been desiqnated on the most recentlv published
version of the United States Geoloqical Survev 1:24,000 (7.5
minutel scale topoqraphic map, (iil which has an estimated mean

annual flow of qreater than 0.5 cubic feet oer secondr and (iiil
which has an estimated ?-dav, lO-vear low flow of qreater than
0.1 cubic feet per second; provided, that if the water bodv has
been desiqnated as described in (il, it shall be presumed to be a
.perennial water bodv', subiect to rebuttal bv the applicant uDon
a showinq that either of the criteria set forth in (iil and (iiil
are not satisfied. 'Perennial water bodv' shall not include man

made drainaoe features or convevances.
(1) .Tvpe I wetland' means that portion of anv wetldnd

contiquous to and located within 50 feet of the
mean hiqh water l!rlg___er-nor!qA! water levef of anv
perennial water bodv.

(21 'Type Il wetland'

95-LH-21.9F Page 5
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less than 100 feet from the mean hiqh water line or
normal water level of anv perennial water bodv.

l-]-L'Tvpe III wetland'means that portion of anv
wetland contiquous to and located qreater than 100
feet but less than 150 feet from the mean hiqh
water line or normal water level of anv perennial
water bodv.

lgt .Tvpe IV wetland' means anv wetland not classified
as a Tvpe I, II or III wetland.

(c5t Commission Criteria Reqardino Issuance of Certification
-- The Commission shall adopt rules qoverninq the criteria for
issuance of a certification pursuant to 33 U.S-C. S 1341 for
federal permits under 33 U.S.C. S 1344. For the ourpose of this
Section, the term 'compensatorv mitioation' shall m€dII

replacernent of wetland function lost as a result of the
conversion of wetlands pursuant to a proposed permit under 33

U.S.C. S1344, and such replacement shall be of functionallv
similar soil,/hvdroloqic reoine, but that aquatic life shall be
allowed to develop naturallv over time. Compensatorv nitiqation
includes restoration of areas which had previouslv been converted

wetlands, creation of tlands tof raded
wetlands to restore wetland function, and preservation of dreas
providino wetland function. Compensatorv mitiaation also
includes contributions in cash or in kind to the Wetlands
Restoration Proqram established in G.S. 143-214.8' or to
comparable mitiqation banks operated privatelv or bv federal or
local qovernments. For the purpose of this subsection'
compensatory mitiqation shall be calculated on an acre-to-ocre
basis, acres of wetlands restored, created or enhanced to
wetlands converted under the sed It under 33 U. S. C.
51344, except that for compensatory mitiqation accornplished bv
preservation, the compensatorv mitiqation shall be calculated on
the basis of one acre converted under the proposed permit und€r
33 U.S.C. 51344 to two acres of wetlands preserved. The rules
adopted pursuant to this subsection shall provide:

( 1l That the Commissrqq--g-ba-l-l-unconditionallY granl-aL
certification for anv application for an activitv
that will cause the loss of less than one acre of
anv wetlandsi

(21 fhat the Commission shall unconditionallv qrant the
certification for anv application for an activitv
that wiII cause the loss of qreater than three
acres of wetlands if it determines that the fe{esa,l

Page 6 95-LH-21.9F
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(3)

(4)

permit issued under 33 U.S.C. S1344 will complv
with the provisions listed in 33 U.S.C- 51341(al;
That the Commission shall crant certification for
anv application for an activitv that will cause the
loss of between one and three acres of wetlands if
it deternines that the federal perrnit issued under
33 U.S.C. S1344 will complv with the orovisions
listed in 33 U.S.C. S 1341(al, if the requirements
in this subdivision are met:
€r. For a Tvpe I wetland: the applicant aqrees to

provide compensatorv mitiqation for loss of
Tvpe I wetlands resultinq from the activitv
permitted under 33 U.S.C. 51344 on a three-to-
one ratio, acres mitiqated to acres of Tvpe I
wetlands losti

b. For a Tvpe II wetland: the apolicant aqrees to
provide compensatorv mitiqation for loss of
Tvpe II wetlands resultinq from the activitv
permitted under 33 U.S.C. Sl'344 on a two-to-
one ratio, acres mitiqated to acres of Tvpe II
wetlands losti

c. For a Tvpe III wetland: the applicant aqrees
to provide compensatorv mitiqation for loss of
Tvpe III wetland resultinq from the activitv
permitted under 33 U.S.C. 51344 on a one-to-
one ratio, acres mitiqated to acres of Tvpe
III wetlands lost, if the Commission finds
that the loss of wetlands caused bv the
activitv permitted under 33 U.S.C. Sl'344 will
likelv result in a violation of water qualitv
standards.

d. For a Tvpe IV wetland: the applicant aqrees to
provide compensatorv mitiqation for loss of
Tvpe IV wetlands resultinq from the activitv
permitted under 33 U.S.C. 51344 on a one-to-
one ratio, acres mitiqated to acres of Tvpe IV
wetlands lost, if the Cornmission can
demonstrate that the loss of wetlands caused
bv the activitv oermitted under 33 U.S.C.
S1344 will result in a violation of water
qualitv standardsi

The Commission shall unconditionallv qrant
certification for anv pro'iect that involves dredoe
or fill activities conducted in anv wetlands that:
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(il are inadvertentlv created on or after October
18, 1972 throuqh anv construction. mininqt
aqricultural, silvicultural, or other activities'
and (iil are subiect to the provisions of 33 U.S.C.
s 1.344.

(c6) Commission Rules Reqardinq Wetlands Classifications. ,--
tt is lhe intent of the General Assenblv that proiects involvinq
ttredeposit of dredqed or fill naterial in wetlands which require
permits under 33 U.S.C. 51344 shall be certified provided that
thelrovisions of 33 U.S.C. 51341(a) are met. The Commission
shall not adopt a separate classification and standards for
wetlinds under G.S. 143-214.1., except as the classifications and
llandards are supplementarv and pertain to the maintenance of
water qualitv standards in the surface streams downstream of the
wetlands and to which the wetlands are tributarv.

(c7l Coordination with Wetlands Restoration Prooram. --
ADPlicants required under subsection (c3l to provide conpensatorv
mitiqation mav satisfv such reguirement bv donation to the
Wetlands Restoration Proqram established pursuant to G.S. 143-
214.8, provided that the Department shall not require
p,articipation in the Wetlands nestoration Proqram for this
purpose. Nothinq in this subsection nor G.S. 143-214.8 shall
prohibit the use or establishment of private mitiqation banks or
other means of satisfyi for
mitiqation established in this subsection. "

sec. 3. Article 2L of chapter 143 of the General
Statues is amended by adding the following new sections to read:
rS 143-214.8. Wetlands Restoration Proqram: established.

The Wettands Resto
Department of Environment, Health, and Natural Resources. The

Wetlands Restoration Proqram shall be developed bv the DeDartment
as a non-requlatorv statewide wetlands restoration proqron for
the acquisition, restorationr enhancement, and cr€ation .of
wetland and rioarian resources that contribute to the protection
and improvement of water qualitv, flood prevention' fisheries'
wildlife habitat, and recreationaL opportunities. The Wetlands
Restorat,ion Proqram shall consist of the followinq componentss

(1) Restoration of wetlands.
(21 DeveloPment of restoration P.Lans.

l-l-L Landowner contact and land acsuisition.
l-g-L Evaluation of site plans and enqineerinq studies.
(5) Oversiqht of cons ion and moni

restoration sites.

Page 8
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(71 Mapping, site identification, and assessment of
wetlands functions.

rrs 143-214.9. I{etlands Restoration Proqram3 purDoses.
The purposes of the proqram are as follows:

(1.) To restore wetlands functions and values across the
g

State to replace critical functions lost throuqh
historic wetlands conversion and throuqh current
and future permitted impacts. It is not the policv
of the State to destrov upland habitats unless it
would further the purposes of the !{etlands
Restoration Proqram.

(21 To provide a consistent and simplified approach to
address mitiqation requirements associated with
permits or authorizations issued bv the United
States Armv Coros of Engineers under 33 U.S.C. S

1344.
r 3l To streaq!!4re the wetfands permittir-=L d".i=iorr", "rrd d""t"u"a

Ptanninq and
performinq compensatorv mitiqation for wetlands
losses.
To increase the ecological effectiveness of
compensatorv mitiqation.
To achieve a net increase in wetland acres,
functions, and values in each maior river basin.
To foster a comprehensive approach to envirorunental
protection.

28 ,,S 143-214.10. tfetlands Restoration Proqram: develoEent and
29 irnplenentation of basin wide restoration plans.
30 Develop basin wide restoration plans. -- The Depart:nent shall
31 develop a basin wide plans for wetlands and riparian area
32 restoration with the qoal of protectinq and enhancinq water
33 qualitv, flood prevention, fisheries, wildlife habitat, and
34 recreational opportunities within each of the 17 maior river
35 basins in the State. Beqinning July L, L997r the Department
36 shall develop and beqin implementinq a basin wide restoration
37 plan for each of the 17 river basins in the State in accordance
38 with the basin wide schedule currentlv established bv the
39 Division of Environmental tlanaqement.
40 "S 143-214.11. Yfetlands Restoration Proqran! compensatory
41 mitiqation.
42 (a) pefinition -- For purposes of this section the term
43 .compensatorv mitiqation' means the restorationr creationr
44 enhancemen
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as a condition of a Section 404 permit issued bv the U.S. Armv

Corps of Enqineers.
(b) Department of Environment, Health, and Natural Resources to

coordinate compensatorv mitiqation. -- All compensatorv
mitiqation required bv pernits or authorizations issued bv the
United States Army Corps of Enqineers under 33 U.S.C. S1344
strall be coordinated bv the pepartment consistent with the basin
wide plans for wetlands restoration and rules developed bv the
Environmental Manaqement Conmission. AII compensatorv wetlands
mitiqation whether performed by the rtment or
applicants, shall be consistent with the basin wide restoration
plans.

Gt Mitiqation emphasis on replacinq ecoloqical function wittrin
same river basin. The sis of mitiqat lac
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functions within river basin unless it is
that restoration of other areas wouLd be more beneficial to the

of the Wetlands ration Poverall purposes of the Wetlands Restoratlon Proqram.
(dl Compensatorv mitiqation options available to applicant. --

An icant ma satisf sato s rnitiqation
requirements bv the followinq actions, if those actions are
consistent wiltr lbe -besln-ltide or
exceed irements of United State of
Enqineers:

r_Lt

(21

r-3_r

rgr
(el Parrment schedule.--A standardized schedule of per acre
yment amounts shatl be established bv the Env

Pavment of a fee established bv the Department into
the Wetlands Restoration Fund established in G.S.
L43-2L4.6.
Donation of land to the Wetlands Restoration
Proqram or to other puFlic or private non-orofit
conservation orqanizations as approved bv the
Department.
Participation in a private wetlands mitiqation
bank.
Preparino and implementinq a wetland restoration
plan.

Mana t Commission. The moneta t shall be based on
ttre ecoloqical functions and values of wetlands permitted to be
lost and the cost of restoring or creat'i of

rformi the same or similar functions, includ directl
related costs of wetland restoration planninq' Ionq term
monitorinq and maintenance of restored areas.
"5143-2 !4.12. tfetlands Restoralion Proqran: TIetIands
Restoration Fund.
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(a) Wetlands Restoration Fund. -- The Wetlands Restoration
Fund is established as a non-revertina fund within the
Departrnent. The Fund shall be treated as a special trust fund
and shal! != credited with interest by the State Treasurer

uant to G.S. t47-69.2 and G.S. 147-69.3. The Wetlands
Restoration Fund shall provide a repositorv for monetarv
contributions and donations or dedications of interests in real
propertv to promote proiects for the restorationr enhancemontr
preservation, or creation of wetlands and riparian areas and for
oavments made in lieu of compensatorv mitiqation as described in
subsection (bl of this section. No funds shall be expended from
this Fund for anv purpose other than those directlv contributina
to the acguisition, enhancement, restoration, or creation of
wetlands and riparian areas in accordance with the basin wid€
plan as described in subsection (al of this section.

(bl Authorized rnethods of pavment.-- A person subiect to a
permit or authorization issued bv the United States Armv Corps of
Enoineers under 33 U.S.C. S 1344, mav contribute to the wetlands
Wetlands Restoration Proqram, to complv with conditions tor or
terms of, the permit or authorization, if particioation in the
wetlands restoration proqram will meet the mitiqation
requirements of the United States Armv Coros of Enqineers. Th€
Department shall, at the discretion of the applicant, acc€pt
pavment into the Wetlands Restoration Fund in lieu of other
compensatorv mitiqation reguirements of anv authorizations issued
bv the United States Armv Coros of Enqineers under 33 U.S.C. S

1344 if the contributions will meet the mitiqation requirements
of the United States Armv Corps of Enqineers. Pavment mav be
made in the form of monetarv contributions accordinq to a fee
schedule established bv the Environmental Manaqement Conmission
or in the form of donations of real propertv provided that the
orooertv is approved bv the Departnent as a suitablg--Sile
consiste@ide wetlands restoration plan.

143-214.13. Restoration
requirenent.

The Department of Environment, Health, and Natural Rosourc€s
shall report annuallv to the Environmental Review Comnrission
rrerqJrainq its proqress in implementinq the Wetlands Restoration
proqram and its use of the the funds in the Wetlands Restoration
Fund. The report shall document statewide wetlands losses 

"ndqains and compensatorv mitiqation performed under G.S. 143-214.8
throuoh G.S. 143-214.12. The report shall also provide an
accounti of recei and disburs ts of the Wetland
Restoratlqn !'und aqd anafvsis of the per
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1 restoration. The Department shall also send a copv of its r€Dort
2 to the Fiscal Research Division of the General AssetnblV. "
3 Sec. 4. The Department Of EnvirOnment, Healthr and
4 Natural Resources is directed to negotiate and enter into a

5 l,{emorandum of Agreement with the United States Army Corps of
6 Engineers regarding the restoration, creation, enhancementr and
7 preservation of wetlands and the compensatory mitigation required
I of permit applicants under 33 U.S.C. 51344. The purpose of the
9 Memorandum of Agreement is to ensure that the State's

10 implementation of the Wetland Restoration Program with regard to
LL rnitigation of wetlands satisfies the United States Army Corps of
L2 Engineers and that the standards developed by the State to which
13 the State,s and other nitigation banks must adhere is acceptable
1.4 to the Corps for purposes of Section 404 nitigation requirements-
15 Sec. 5. There is appropriated from the General Fund to
16 the Wetlands Restoration Fund in the Department of Environmentt
L7 Health and Natural Resources, the sum of two million dollars
18 ($210001000) for the 1995-97 fiscal year. These funds shall be
19 used for the Neuse River Basin. It is the intent of the General
20 Assembly that the sum of two rnillion dollars be appropriated to
ZL the Wetlands Restoration Fund each fiscal year for the next l'6
22 years so that each of the L7 river basins of the State has a two
23 miltion dollar appropriation dedicated for use in that particular
24 basin.
25 Sec. 6. There is appropriated from the General Fund to
26 the Department of Environment, Health, and Natural Resourcesr the
27 sum of seven hundred fifty thousand dollars ($7S0'000) in
28 recurring funds for the L996-97 fiscal year to support ten staff
29 positions and for administrative and other expenses to implement
30 to the Wetlands Restoration Program.
31 Sec. 7. This act becomes effective JuIy L, L996.
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I.EGISI,ATI\TB PROPOSAL
EXPT,AT{ATION

95-LE-219r

A BILT, TO BB ENTITT,ED

AII AcT TO DIRECT THB APPROPRIATE STATE DEPARTIIIBNTS HOT9 TO

EXERCTSE THE STATB',S AUTHORITY ttNDBR TEE CLBAN IIATBR ACT' TO

ESTABLISH THE WETLANDS RESTORATION PROGRAU AND FITND' AND TO

APPROPRIATB FT NDS [O IMPLEI.IENT THE PROGRAI,! AS RECOI'|!dEI|DED BY THB

I,EGISI.ATI\TE STTIDY COI,TIfiSSION ON INETIJINDS.

Background fnformation on the interrelationship of
federal and state law regarding section 404 permits.

(This information was taken from Wetlands Protection: A

Catalog for Wetland Managers. The manual is compiled and
published by the North Carolina Department of Environment,
Health, and Natural Resources, Division of Environmental
Management, Water Quality Section. )

The federal Clean Water Act of L972 created the Section 404

permit program which is the prirnary wetland protection program in
the United States. The U.S. Army Corps of Engineers (Corps) and
the Environmental Protection Agency (EPA) adrninister the 404

program at the federal level. The Corps has the prirnary
enforcement responsibilities for the program. EPA has the
responsibility to review and comment on all 404 permits.

The Corps issues two types of 404 permits: individual and
general (nationwide or regional). Based on the application, the
Corps determines the types of permit needed.

An individual permit is required for any project not authorized
by a general permit or exempt from general permit requirements
that involves a discharge of excavation or filt material into
wetlands of the United States. General permits are issued by the
Corps for wetland activities that are sinilar in nature and cause
only minimal individual and cumulative environmental impacts.
These general permits allow certain activities to be authorized
more quickty than if the project was evaluated under the
individual permit process. General permits are issued 'on a

nationwide or regional basis.



Under Section 40L of the federal Clean Water Act, the North
Carolina Division of Environmental Management (DEM) must review
all federal permits that result in a discharge to State
jurisdictional waters, including those permits issued under
Section 404 of the Clean Water Act to determine if the proposed
activity wiII violate the State' water quality standards. Alt
404 permit applicants must apply to DEM for a 401 Water Quality
Certification. DEM will issue the certification if water quality
standards are protected. Any conditions imposed by the 401
certifications are binding and automatically become conditions of
the 404 permit.

Synopsis of tegislative Proposal

Section one of the legislative proposal amends G.S.
1438-282(a)(L) by adding a new paragraph u. The amendment
clarifies that the State's authority to certify projects under
Section 401. is delegated to the Environmental Management
Commission. (The Environmental Management Commission in turn
delegates that responsibifity to the Division of Environmental
Management. )

Section two of the legislative proposal amends G.S. L43-215.3
by adding subsections (c1) through (c7). Section two of the
legislative proposal establishes a statutory State 401
certification program and overrides the "wetlands rules" recently
adopted by the Environmental Management Commission.

G.S. L43-215.3(cl) authorizes the Environmental Management
Commission to require information and data from applicants for
404 permits who are seeking 401 certification.

G.S. L43-215.3(c2) provides that the State may consider only
those projects that have apptied for a 404 permit. In
determining whether an applicant should receive a 401 water
quality certification, the Environmental Management Commission is
limited to consideration of the criteria established at the
federal level. Under subsect,ion (c2) the State is prohibited
from adopting criteria that is different from or in addition to
the federal criteria. Subsection (c2) provides that the Corps
shall determine whether an area should be delineated as a
wetland, not DEM. The subsection also allows "blanket"
certification and places a tine limit of 45 days on consideration
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of a certification request received by DEM. If the applicant
agrees, the review period may be extended an additional 30 days.

G.S. L43-215.3(c3) provides that the Environmental Management
Cornmission may require compensatory mitigation only for those
projects that are not individually evaluated by the Corps. The
ratio of compensatory nitigation that may be required is based on
the type of wetland that will be affected by the proposed
activity. The types of wetlands are set out in G.S. 143-
2L5.3(c4) and the compensatory rnitigation allowed with regard to
those wetlands is set out in G.S. L43-21.5.3(c5).

G.S. L43-215.3(c4) sets out the types of wetlands. The
classification types are supplemental classifications rather than
primary classifications. Coastal wetlands covered under the
Coastal Area Management Act remain covered by CAI'IA and are not
included in the wetlands categories. The subsection also defines
the term "perennial water body". The definition has the effect
of removing wetlands adjacent to intermittent streams from the
category of wetlands that receive the highest level of
protection.

G.S. L43-215.3(c5) defines compensatory rnitigation as the
replacement of wetland function lost as a result of the
conversion of wetlands allowed under a Section 404 permit. The
compensatory mitigation requirement may be satisfied by naking
either a cash or "in kind" contribution to the Wetlands
Restoration Program or to other estabtished federal or private
wetlands rnitigation banks that are comparable to the Wetlands
Restoration Progr€lm.

The subsection creates a scheme of mitigation ratios as
follows:

No compensatory mitigation may be required for the
following projects. Also, all of the projects
listed below must automatically receive the State's
401 water quality certification:
( I ) A project that involves dredge or fill

activities conducted in any wetlands that :
(i) are inadvertently created on or after
October 1g, L972, through any construction,
mining, agricultural, silviculturalr or other
activities, and (ii) is subject to the
provisions of Section 404 of the federal Clean
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Water Act. These are projects in wetlands
that are inadvertently created by human
activities

(21 A project that will cause the loss of more
than three acres of wetlands if the project is
to be issued a general or nationwide permit by
the Corps and also satisfies the criteria of
Section 401(a) of the federal Clean Water Act.

Compensatory mitigation is required under
subdivision (3) for a project that involves between
L and 3 acres of wetlands on a sliding scale, from
3 to L to 1. The scale varies depending on the
type of wetland that the project affects.

G.S. L43-21-5.3(c6) prohibits DEM from establishing separate
wetlands classifications and standards. Under this legislative
proposal wetlands are assigned a supplemental classification
based on the classification of the surface waters to which the
wetlands are tributary.

G.S. L43-21.5.3(c7) provides that private mitigation banks or
other means may be used to satisfy the compensatory nitigation
requirements.

Section three of the biff amends Article 2L of Chapter 143 of
the General Statutes to create the Wetlands Restoration Program
and Wetlands Restoration Fund by adding as new sections to that
Article G.S. L43-214.8 through G.S. 143-214.13.

G.S. L43-214.8 creates the Wetlands Restoration Program within
the Department of Environment, Health, and Natural Resources.
The Program consists of seven components as outlined in that
statute.

G.S. L43-214.9 sets out the purposes of the Program as
indicated.

G.S. L43-21.4.1.0 provides that beginning July L, L997, the
Department of Environment, Health, and Natural Resources shall
develop and begin implementing basin wide wetlands plans for each
of the State's L7 river basins. Those wetlands plans are to be
integrated into the State's river basin plans in accordance with
the basin wide schedule already set by the Division of

Page A-16



Environmental Managernent. The schedule is based on a
plan beginning in July Lt L997.

five year

G. S. L43-21.4. Ll. addresses compensatory mitigation. The term
"compensatory rnitigation" is defined as wetland restoration,
creation, enhancement, or preservation that is required as a
condition of Section 404 perrnit issued by the U.S. Anny Corps of
Engineers. AII compensatory mitigation efforts must be
coordinated by the Departrnent and must also be consistent with
the basin wide restoration plans that are developed by DEHNR.

When rnitigation is engaged in as a result of the diminished value
or loss of a wetland the mitigation effort must occur within the
same basin as the wetland, unless it is demonstrated that the
restoration of other areas would be more environmentally
beneficial.

The statute lists the compensatory mitigation options
available to an applicant. Those options must be consistent with
the basin wide plans and must also meet the requirements of the
United States Army Corps of Engineers. The list of options
includes payment of money into the Wetlands Restoration Fundt
donation of land to the Wetlands Restoration Program,
participation in a private wetlands mitigation bank, or the
applicant may prepare and implement the applicant's own wetland
restoration plan subject to the standards and conditions set by
the Department's basin wide plans and the Army Corps of
Engineers.

The Environmental Management Commission must establish a
payment schedule for the first option. Items to be considered in
establishing the payment schedule are acreage, ecological
functions, and directty related costs of wetland restoration
planning, long term monitoring and maintenance of restored areas.

G.S. L43-2L4.L2 creates the Wetlands Restoration Fund. Both
monetary and real property may be "paid" into the Wetlands
Restoration Fund. Expenditures from the fund are limited to
those that directly contribute to the acquisition, enhancement,
restoration, or creation of wetlands and riparian areas in
accordance with the basin wide plan.

G.S. L43-214.13 requires the Department of Environment, Healtht
and Natural Resources to report annually to the Environmental
Review Cornmission and to provide a copy of the report to the
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Fiscal Research Division. A list of items to be included in the
report is also outlined in the provision.

Section four of the biff directs the Department of Environment,
Health, and Natural Resources to negotiate and enter into a
Memorandum of Agreement with the United States Army Corps of
Engineer. The purpose of the Memorandum of Agreement is to
ensure that the rnitigation plans developed by the State as part
of the restoration program will also satisfy the Corps of
Engineers with regard to federal compensatory nitigation
requirenents.

Sections five and six of the biff are appropriations.

Section seven of the bill is the effective date.
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CHAPTER 542
HOUSE BILL 898

AN ACT TO AUTHORIZE STUDIES BY THE LEGISLATIVE RESEARCH
COMMISSION, TO CREATE AND CONTINUE VARIOUS
COMMISSIONS, TO DIRECT STATE AGENCIES AND LEGISLATIVE
OVERSIGHT COMMITTEES AND COMMISSIONS TO STUDY SPECIFIED
ISSUES, TO MAKE VARIOUS STATUTORY CHANGES, AND TO MAKE
TECHNICAL CORRECTIONS TO CHAPTER 507 OF THE 1995 SESSION
LAWS.

PART I.-----TITLE
Section 1. This act shall be known as "The Studies Act of 1995'.

PART XXII.-----LEGISLATIVE STUOV COMMISSION ON WETLANDS
(S.B. 824 - Hoyle; H.B. 886 - Nichols)

Sec.22.I. (a) There is established rhe Legislative Study
Commission on Wetlands. The Commission shall consist of l6 members
appointed as follows:

(1) Four members of the House of Representatives appointed by
the Speaker of the House of Representatives;

(2) Four Senators appointed by the President Pro Tempore of the
Senate;

(3) Two environmentalists, one appointed by the Speaker of the
House of Representatives and one appointed by the President
Pro Tempore of the Senate;

(4) Four persons representing the business community, two
appointed by the Speaker of the House of Representatives and
two appointed by the President Pro Tempore of the Senate;

(5) One person representing the commercial fishing industry
appointed by the President Pro Tempore of the Senate;

(6) One scientist appointed by the Speaker of the House of
Representatives.

(b) The Speaker of the House of Representatives shall designate
one Representative as cochair and the President Pro Tempore of the Senate
shall designate one Senator as cochair.

(c) The Commission shall study the current wetlands regulatory
program including the need to develop a statewide wetlands restoration and
mitigation program and mitigation bank. In making its recommendations, the
Commission shall balance the need to provide effective rulemaking to protect
wetlands with the need to encourage real estate and commercial development
of property to enhance the State's economy. This evaluation shall include a
review of current wetlands rules and regulations and an assessment of any

B-2



necessary changes that should be made in exchange for participation in a

statewide mitigation bank. The Commission may include in its
recommendations, legislation to streamline the regulatory process, mitigation
ratios and exemptions from mitigation, a coordinated program for wetlands
restoration and enhancament, a Wetlands Mitigation Bank and Restoration
Fund, funding for the mitigation bank, and any other issue relating to
wetlands.

(d) The Commission, while in the discharge of official duties, may
exercise all the powers provided for under the provisions of G.S. 120-19 and
G.S. 120-19.1 through G.S. 120-19.4. The Comnrission may meet at any
time upon the joint call of the cochairs. The Commission may meet in the
L,egislative Building or the lrgislative Office Building.

(e) Members of the Commission shall receive subsistence and travel
expenses at the rates set forth in G.S. 120-3.1or G.S. 138-5, as appropriate.

(f) The Commission may contract for professional, clerical, or
consultant services as provided by G.S. 120-32.02. The L,egislative Services
Commission, through the Legislative Administrative Officer, shall assign
professional staff to assist in the work of the Commission. The House of
Representatives' and the Senate's Supervisors of Clerks shall assign clerical
staff to the Commission, upon the direction of the L,egislative Services
Commission. The expenses relating to clerical employees shall be borne by
the Commission.

(g) When a vacancy occurs in the membership of the Commission,
the vacancy shall be filled by the same appointing officer who made the initial
appointment.

(h) The Commission shall make its recommendations and final
report to the 1995 General Assembly, Regular Session 1996. Upon filing its
report, the Commission shall terminate.

PART XXU.-----EFFECTIVE DATE
Sec. 26.1. This act is effective upon ratification.
In the General Assemblv read three times and ratified this the 29th

day of July, 1995.
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April 72,1995

A BTLL TO BE ENTITLED

AN ACT TO DIRECT THE APPROPRIATE STATE DEPARTMENTS HOW TO

EXERCISE THE STATE'S AUTHORITY UNDER THE CLEAN WATER ACT

AND TO ESTABLISH THE WETLANDS MITIGATION BANK AND

WETLANDS RESTORATION FUND.
The General Assembly of North Carolina enacts:

Section1.G.S.|438-282(a)(1)readsasrewritten:
,,(a) There is hereby created tne Environmental Management Commission of the

Department of Environment, Health, and Natural Resources with the power and duty

to pro*,rlgate rules to be followed in the protection' preservation, and enhancement

of the water and air resources of the State'

(1) within the limitations of G.S. 143-2159 concerning industrial

health and safety, the Environmental Management commission

shall have the following powers and duties:

a. To grant a p.r*iior temporary permit' to modifu or revok^e

a permit, und to refuse to gtint permits pursuant to G'S'

|43.2|5.landG.S.143.2t5.108withregardtocontrolling
sources of air and water Pollution;

b. To issue a special ordei pursuant to G.S. 1it3-215.2(b) and

G.S.i43.2l5.li0toanypersonwhorntheCommissionfinds
responsible for causing or contribuiinq to an)' pollution- of

waterwithinsuchwatershedorpollutionoftheairrvithin
theareaforwhichstandardshavebeenestablished:
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m.

d.

To conduct and direct that investigations be conducted
pursuant to G.S. 143-215.3 and G.S. 143-215.108(bX5);
To conduct public hearings,' institute actions in superior
court, and agree upon or enter into settlements. all pursuant

to G.S. 143-215.3r

e. To direct the investigation of any killing of fish and r.rildlife
pursuant to C.S. la3-215.3;

f. To consult with any person proposing to construct, install,
or acquire an air or water pollution source pursuant to G.S.

143-215.3 and G.S. 143-215.111;

r.

To encourage local government units to handle air pollution
problems and to provide technical and consultative

assistance pursuant to G.S. 143-215.3 and G.S. 143-215.112;

To review and have general oversight and supervision over

local air pollution control programs pursuant to G.S. 143-

215.3 and G.S. 143-215.112:
To declare an emergency when it finds a generalized

dangerous condition of water or air pollution pursuant to
G.S. 143-215.3;
To render advice and assistance to local government

regarding floodways Pursuant to G.S. 143-2t5.56;
To declare and delineate and modify capacity use areas

pursuant to G.S. L43'2L5.13;
To grant permits for water use within capacity use areas

pursuant to G.S. 1.43-215.15;

To direct that investigations be conducted when necessary to

carry out duties regarding capacity use areas pursuant to

G.S. 143-215.19;
To approve, disapprove and approve subject to conditions

att aiitications foi dam construction pursuant to G.S. 143'

215.28; to require construction progress reports pursuant to

G.S. 143-215.29:
To halt dam construction pursuant to G'S' 143-215'29;

To grant final approval of dam construction work pursuant

to G.S. 143-215.30;
To have jurisdiction and supervision over the maintenance

and operition of dams pursuant to G'S' 143-215'31;

To direct the inspection of dams pursuant to G'S' 143-

h.

j.

k.

o.
p.

q.

s.

215.107; and
t.Tohavejurisdictionandsupervision-ol'eroilpollution

pursuanttoArticle2lAof€'taet€F'.++Chapterl43:and

215.32;
To modity or revoke anY

the Commission Pursuant

final action PreviouslY nken bY

to G.S. 143-21'1.1 and G.S. 143-

B-5
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215.3(c1)-(ca) and G.S. 143-215.8 and to adopt rules

imPlementing those sections."

Sec. 2. G.S. 143-215.3 is amended by adding the follow'ing subsections to

read:

t
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to G.S. 113A-113.

(7.5 rninute) scale topographic map'
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have been met:
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b.

2.

c.

Gt-LailiGated greater ttrin .150 feet anO tess ttran

1.000 feet from fi;;ean h'gh waterl'ne or normal
l-ro-aittant \r,|ttPt, hOdV.
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:

tg The Commission shall grant water'quality certification for any
project that involves dredge or fill activities conducted in any
wetlands that: (i) are inadvertently created on or after January l.
1990. through any construction. minine. or other commercial
activities. and (ii) are subject to the provisions of 33 U.S.C. Q 1344.

The applicant shall provide information to the Commission
documenting the date and nature of the activity that resulted in the
inadvertent creation of wetlands.i'

Sec. 3. Article 2l of. Chapter 143 of the General Statutes is amended by

adding a new section to read:
"S 143-214.8. Wetlands lUitieation Bank.

iubsection (b) of this section by governmental agencies or other persons. The

wetlands conversion and through current and future permitted imPacts' The

ind creation of wetland and riparian resources that contribute to the protection and

House Bill 886 B-8 Page 5
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Sec. 4. There is appropriated from the Highway Fund to the Wetlands

Restoration Fund in the Department of Environment, Health, and Natural Resources,

the sum of one million dollars ($1,000,000) for the 1995-96 fiscal year for the

Wetlands Mitigation Bank created under Section 3 of this act.

Sec. 5. There is appropriated from the General Fund to the Wetlands

Restoration Fund in the Departmeni of Environment, Health, and Natural Resources,

the sum of two million dolLrs (s2,000,000) in recurring funds for the 1995-96 fiscal

year and the sum of two million dollars 1$i,000,000) in recurring funds for the 1996-

97 fiscal year.
Sec. 6. There is appropriated from the General Fund to the Department

of Environment, Health, and Natural Resources, the sum of five hundred thousand

dollars ($500,000) in recurring funds for the 1995-96 fiscal year and the sum of five

hundred thousand dollars ($soo,ooo; in recurring funds for the 1996-97 fiscal year for

administrative and other .tp.ni., to impiement the Wetlands Restoration'

Enhancement, and Protection Program'
Sec. 7. The Department shall prepare a biennial report beginning

October 1, 1996, to the Environmental Review Commission on the Wetlands

Restoration, Enhancement, and Protection Program and the Wetlands Mitigation

Bank. The report shall document the wetlahds losses and gains and compensator)"

mitigation under this act.
Sec. 8. The coastal Resources commission shall stud,v- the effect .of

impacts to wetlands adjacent to saltwater marshes and, if necessary' shall adopt rules

to provide adequate protection to those adjacent wetlands'

Sec.g.ThisactbecomeseffectiveOctoberl'lgg5.providedthatthe
commission shall iniriate rule-making proceedings to implement this act upon

Page.6
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ratification. The Commission
December 31. 1996.

to implement this act no later thanshall adopt rules
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SENATE BILL 824
Agriculture/EnvironmentArlatural Resources Committee Substitute Adopted 6lLl95

Short Title: State Auth./Fed. Clean Water Act. (Public)

Sponsors:

I

Referred to: Appropriations

April 25,1995

1 A BILL TO BE ENTTTLED
2 AN ACT TO DIRECT THE APPROPRIATE STATE DEPARTMENTS HOW TO
3 EXERCISE THE STATE'S AUTHORITY UNDER THE CLEAN WATER ACT
4 AND TO ESTABLISH THE WETLANDS MITIGATION BANK AND
5 WETLANDS RESTORATION FUND.
6 The General Assembly of North Carolina enacts:
7 Section 1. G.S. 1438-282(a)(l) reads as rewritten:
8 "(a) There is hereby created the Environmental Management Commission of the
9 Department of Environment, Health, and Natural Resources with the power and duty

10 to promulgate rules to be followed in the protection, preservation, and enhancement
11 of the water and air resources of the State.
12 ' . (1) Within the limitations- of G.S. 143-215.9 concerning industrial
13 health and safety, the Environmental Management Commission
t4 shall have the following powers and duties:
15 a. To grant u p.r-it-or temporary permit, to modify or revoke
16 a permit, and to refuse to grant permits pursuant to G.S.
17 143-21.5.1 and G.S. 143-2t5.108 with regard to controlling
18 sources of air and water pollution;
19 b. To issue a special order pursuant to G.S. L43-215.2(b) and
20 G.S. 143-215.110 to any person whom the Commission finds
2l responsible for causing or contributing to any pollution of
22 water within such watershed or pollution of the air within
23 the area for which standards have been established;

B-11
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To conduct and direct that investigations be conducted

pursuant to G.S. 143-215.3 and G.S- 143-215.108(b)(5);

To conduct public hearings, institute actions in superior

court, and agree upon or enter into settlements, all pursuant

to G.S. 143-215.3;
of any killing of fish and wildlife

t,;c.

d.

e. To direct the investigation
pursuant to G.S. 743-215-3;

f. To consult with any person proposing to
or acquire an air or water pollution source

143-215.3 and G.S. I43-215-lll;

l.

g.

h.

J.

k.

To encourage local government units to handle air pollution
problems and to provide technical and consultative

assistance pursuant to G.S. 143-275.3 and G.S. 743-215.7L2;

To review and have general oversight and supervision over

local air pollution control programs pursuant to G.S. 143-

275.3 and G.S. 143-215.112;
To declare an emergency when it finds a generalized

dangerous condition of water or air pollution pursuant to

G.S. 1a3-215.3;
To render advice and assistance to local government

regarding floodways pursuant to G.S- 143'2L5-56; "
To declare and delineate and modify capacity use areas

pursuant to G.S. 143'215.131'
To grant permits for water. use within capacity use areas

pursuant to G.S. 743'2L5.15;
To direct that investigations be conducted when necessary to

carry out duties regarding capacity use areas pursuant. to

G.S. 143-215.19;
To approve, disapprove and approve subject to conditions
att apptications for dam construction pursuant to G'S' 143-

215.28; to require. construction progress rePorts pursuant to

G.S. 143-215.29;
To halt dam construction Pursuant to G.S. L43-215'29;

To grant final approval of dam construction work pursuant

to G.S. 143-2t5.30;
To have jurisdiction and supervision over the maintenance

and operation of dams pursuant to G.S. 743'215'3t;
To direct the inspection of dams pursuant to G.S. 743-

275.32;
To modify or revoke anY

the Commission Pursuant
215.107; and

final action PreviouslY taken bY

to G.S. 743-214.7 and G-S- 143-

construct, install,
pursuant to G.S.

oil pollution

('

m.

n.

o.
p.

q.

r.

s.

t

t. To have jurisdiction and supervision over

pursuant to Article 2tA of Chapter 143.
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G)

read:
)tf.

1

2
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4
5
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of th" f"d.r.l cl."n wut.r A.t pu*uunt to G.S. 143-
215.3("1)-(.3) 

"nd G.S. 143-2r5.8 
"nd to 

"dopt 
tul.t

implementing those sections."
Sec. 2. G.S. 143-215.3 is amended by adding the following subsections to

(.1) 'Class I wetland' means any wetland located within 150 feet of the
mean high waterline or normal water level of a perennial water
body as designated on the most recently published version of the
united States Geological Survey 1:24.000 (7.5 minute) scale
topographic map.

@ 'Class [I wetland' means any wetland located greater than 150 feet
but less than 1.000 feet of the mean high waterline or normal water

'Class III wetland' means an]r wetland not classified as a Class I or
II wetland.

follows:

tu

Q

The Commission shall grant the water qualit!, certification for any
project that will impact less than one acre of any wetlands.
The commission shall grant the water quality certification for any
project that will impact between one and three acres of wetlands
based on the following classifications:
a. A Class I wetland requires minimization of impacts for the

protection of water qualit]r and requires that the applicant
. agree to provide compensatory mitigation for any loss of

wetlands resulting from the proposed proiect on a five-to-
one ratio. acres mitigated to acres lost. In conducting the
minimization analysis reguired under this sub-subdivision.
the Commission may consider: (i) the spatial and

Senate Bill 824 B-13 Page 3
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dimensional requirements of the project: (ii) the location of
anv existing structural or natural features that may dictate

the purpose of the proiect and how the purpose relates to
placement. configuration. or density: and (iv) the ability of
wetlands to continue to support the existing uses after

Broject completion.
A Class [I wetland requires that the applicant agree to

resulting from the proposed project on a three-to-one ratio.
acres mitigated to acres lost.
A Class III wetland may require compensatorv mitigation for
any loss of wetlands resulting from the proposed proiect on

a one-to-one ratio. acres mitigated to acres lost. if the

Commission finds that the loss of wetlands will result in a

violation of water quality standards.

in 33 U.S.C. A 1341(a).
g) The Commission shall grant water quality certification for any

project that involves dredge or fill activities conducted in any

wetlands that: (i) are inadvertentlv created through anv

construction. mining. or other commercial activities. and (ii) are

subject to the provisions oJ 33 U.S.C. $ 1344."

Sec. 3. Article 27 of Chapter 143 of the General Statutes is amended by

L

€)

t

adding a new section to read:
,t

determines that the project will compllr with the provisions listed
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1 perrnit decisions. decrease the burden of permit applicants of planning and
2 performing compensatory mitigation for wetlands losses. and increase the ecological
3 effectiveness of compensatory rnitigations.
4 (b) Mitigation Banking Program. - There is established within the Department a
5 Wetlands Mitigation Bank. The wetlands mitigation bank is part of the Wetlands
6 Restoration. Enhancement. and Protection Program. [t is the intent of this section
7 that all wetlands mitigation shall be coordinated by the Department consistent with
8 the statewide plan for wetlands restoration and rules developed by the Environmental
9 Management Commission unless specifically exempted by the Secretary of the

10 Department. The purpose of the mitigation bank is to provide a repository for
11 monetary contributions and donations or dedications of interests in real property to
12 promote projects for the restoration. enhancement. preservation. or creation of
13 wetlands. The emphasis of mitigation is on replacing functions within the same river
L4 basin unless it has been demonstrated that restoration of other areas could be more
15 environmentally beneficial. Persons subject to permits or authorizations issued by the
16 United States Army Corps of Engineers under 33 U.S.C. $ 1344. may contribute to
l7 the Wetlands Mitigation Bank. on a voluntary basis. to comply with conditions to. or
18 terms of. the permits or authorizations. provided that participation in the Wetlands
19 Mitigation Bank will meet the reqgirements of mitigation by the United States Army
20 Corps of Engineers.
2l '' (c) Wetlands Restoration Fund. -- The Wetlands Restoration Fund is'established
22 as a nonreverting fund within the Department. The Fund shall be treated as a special
23 trust fund and shall be credited with interest by the State Treasurer pursuant to G.S.
24 147-69.2 and G.S. 147-69.3. The Department shall. at the discretion of the applicant.
25 accept monetary payment into the Wetlands Restoration Fund in accordance with any
26 authorizations established by the United States Army Corps of Engineers under 33
27 U.S.C. $ 1344. provided that participation in the Wetlands Mitigation Bank will meet
28 the requirements of mitigation by the United States Army Corps of Engineers. The
29 monetary payment shall be based on the per acre cost of restoring or creating a
30 wetlands capable of performing the same or similar functions. Receipts collected
31 - under this section shall be credited to the Fund and shall be used for wetlands and
32 riparian area acquisition. restoration. and mitigation. No funds shall be expended
33 from this Fund for any purpose other than those directly contributing to the :,
34 acquisition. enhancement. restoration. or creation of wetlands."
35 Sec. 4. There is appropriated from the Highway Fund to the Wetlands
36 Restoration Fund in the Department of Environment, Health, and Natural Resources, 

'37 the sum of one million dollars ($1,000,000) for the 1995-96 fiscal year for the
38 mitigation bank created under Section 3 of this act.
39 Sec. 5. There is appropriated from the General Fund to the Wetlands
40 Restoration Fund in the Department of Environment, Health, and Natural Resources,
41 the sum of two million dollars (52,000,000) in recurring funds for the 7995-96 fiscal
42 year and the sum of two million dollars ($2,000,000) in recurring funds for the t996-
43 97 fiscal year.

Page 5Senate Bill 824 B-15
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Sec. 6. There is appropriated from the General Fund to the Department

of Environment, Health, and Natural Resources, the sum of five hundred thousand

dollars ($500,000) in recurring funds for the t995-96 fiscal year and the sum of five
hundred thousand dollars ($500,000) in recurring funds for the 1996-97 fiscal year for
administrative and other expenses to implement the Wetlands Restoration,

Enhancement, and Protection Program.
Sec. 7. This act becomes effective October l, 1995, provided that the

Commission shall initiate rule making proceedings to implement this act upon

ratification. The Commission shall adopt rules to implement this act no later than
December 31, 1996. Section 2 of this act applies to any wetlands inadvertently

created on or after the effective date of this act.

tl
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I
I
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RULES AS PROPOSED FOR ADOPTION:

WETLANDS AND 401 CERTIFICATION PROCEDURES

MARCH 1996

15A NCAC 28 .0101 is proposed for amendment as follows:

SUBCHAPTER 28 - SURFACE WATER AND WETLAND STANDARDS!+IOI{+F0*JN€

SECTION .OIOO . PROCEDURES FOR ASSIGNMENT OF WATER QUALITY STANDARDS

.0101 GENERAL PROCEDURES
(a) The rules contained in Sections .0100, .0200 and .0300 of this Subchapter which pertain to the series of

classif,rcations and water quality standards shall be known as the "Classifications and Water Quality Standards
Applicable to tbe Surface Waters and Wetlands of North Carolina."

(b) The Environmental Management Commission, prior to classifying and assigning standards of waler quality to
any waters of the state, will proceed as follows:

(1) The Commission, or its designee, will determine waters to be studied for the purpose of classification and
assignment of water quality standards on the basis of user requests, petitions, or the identification of
existing or attainable water uses, as defined by l5A NCAC 28 .0202, not presently included in the water
classification.
After appropriate studies of the identified waters to obtain the data and information required for
determining the proper classification of the waters or segments of water are completed, the Commission,
or its designee, will make a decision on whether to initiate proceedings to modify the classifications and
water quality standards of identified waters. In the case of the Commission's designee deciding to initiate
said proceedings, the designee will inform the Commission of the decision prior to scheduling a public
hearing.
In the case of a petition for classification and assignment of water quality standards according to the
requirements of General Statutc 1508-20, the Director will make a preliminary recommendation on the
appropriate classifications and water quality standards of the identified waters on the basis of the study
findings or information included in the petition supporting the classification and standards changes.
The Commission will make a decision on whether to grant or deny a petition in accordance with the
provisions of General Statute 1508-20 based on the information included in the petition and the
recornmendation of the Director. The Commission may deny the petition and request that the Division
study the appropriate classifications and water quality standards for the petitioned waters in accordance
witb Subparagraph (b)(2) of this Rule.
The Director will give due notice of such hearing or hearings in accordance with the requirements of
General Statute L43-214.1and G.S. 1508, and will appoint a hearing officer(s) in consultation with the
chairman of the Commission.
The hearing officer(s) will, as soon as practicable after the completion of the hearing, submit a complete
report of the proceedings of the hearing to the Commission. The hearing officer(s) shall include in the
report a transcript or summary of testimony presented at such public hearing, relevant exhibits, a

suurmary of relevant information from the stream studies conducted by the technical staff of the
Commission, and final recommendations as to classification of the desipated waters and the standards of
water quality and best management practices which should be applied to the classifications recommended-
The Commission, after due consideration of the hearing records and the final recommendations of the
hearing officer(s), will adopt its final action with respect to the assignment of classifications, and any
applicable standards or best management practices applicable to the waters under consideration. The
Commission will publish such action, together with the effective date for the application of the
provisions of General Statute 143-215.1 and 143-215.2, as amended, as a part of the Commission's
ofEcial rules.
The final action of the commission with respect to the assignment of classification with its
accompanying standards and best management practices shall contain the Commission's conclusions
relative to the various factors given in General Statute 143-2I4.1(d), and shall specifically include the

Q)

(3)

(4)

(5)

(6)

a)

(8)
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Q)

(3)

(4)

(s)

(6)

a)

class or classes to which such specifically designated waters in tbe watershed or watersheds shall be
assigned on the basis ofbest usage in the interest ofthe public.

(c) Freshwater Classifications.
(1) Class C; freshwaters protected for secondary recreation, fishing, aquatic life including propagation and

survival, and wildlife; all freshwaters are classified to protect these uses at a minimum;
Class B; freshwaters protected for primary recreation which includes swimming on a frequent or organized
basis and all Class C uses;
Class WS-I; waters protected as water supplies which are essentially in natural and undeveloped
watersheds; point source discharges of treated wastewater are permitted pursuant to Rules .0104 and .0211
of this Subchapter; local programs to control nonpoint sources and stormwater discharges of pollution are
required; suitable for all Class C uses;
Class WS-[; waters protected as water supplies which are generally in predominantly undeveloped
watersheds; point source discharges of treated wastewater arc permiued pursuant to Rules .0104 and .0211
of this Subchapter; local programs to control nonpoint sources and stormwater discharges of pollution are
required; suitable for all Class C uses;
Class WS-III; waters protected as water supplies which are generally in low to moderately developed
watersheds; point source discharges of treated wastewater are permiued pursuant to Rules .0104 and .0211
of this Subchapter; local programs to control nonpoint sources and stormwater discharges of pollution are
required; suitable for all Class C uses;
Class WS-IV; waters protected as water supplies which are generally in moderately to highly developed
watersheds; point source discharges of treated wastewaler are permined pursuant to Rules .0104 and .021 I
of tHs Subchapter; local programs to control nonpoint sources and stormwater discharges of pollution are
required; suitable for all Class C uses;
Class WS-V; waters protected as water supplies which are generally upstream of and draining to Class-IV
waters; no categorical restrictions on watershed development or treated wastewater discharges are required;
however, the Commission or its designee may apply appropriate management requirements as deesred
necessary for the protection of downsream receiving waters (15A NCAC 28 .0203); suitable for all
Class C uses.
Class WL: waters that meet the definition of wetlands found at 15A NCAC 28 .0202 except those
designated as Class SWL.

(d) Tidat Salt Water Classifications.
(1) Class SC; saltwaters protected for secondary recreation, fishing, aquatic life including propagation and

survival, and wildlife; all saltwaters are classified to protect these uses at a minimum;
Class SB; saltwaters protected for primary rccreation which includes swimming on a @uent or organized
basis and all Class SC uses;
Class SA; suitable for commercial shellfishing and all other tidal saltwater uses.
Class SWL: waters that meet the definition of coastal wetlands as defined by NCGS 113-229(n) (3). and
which are landward of the rnean high water line. and wetlands contiguous to estuarine waters as defined by
NCGS 113A-1136X2).

(e) Supplemental Classifications.
(l) Trout waters (Tr); freshwaters protecled for natural Eout propagation and survival of stocked trout;
@ Swamp waters (Sw); waten which have low velocities and other naoral characteristics which are differcnt

from adjacent strearns;
Nutrient Sensitive Waters (NSW); waters subject to growths of microscopic or macroscopic vegetation
requiring limitations on nutrient inputs;
Outstanding Resource Waters (ORW); unique and special waters of exceptional state or national
recreational or ecological significance which require special protection to meintain existing uses;
High Quality Waters (HQW); waters which are rated as excellent based on biological and
physicaUchemical characteristics through Division monitoring or special studies, native and special
native trout waters (and their tributaries) designated by the Wildlife Resources Commission, primary
nursery areas (PNA) designated by the Marine Fisheries Commission and other functional nursery areas
designated by the Wildlife Resources Commission, critical habitat areas designated by tbe Wildlife
Resources Commission or the Depaftment of Agriculture, all water supply watersheds which are either
classified as WS-I or WS-II or those for which a formal petition for reclassification as WS-I or WS-tr has
been received from the appropriate local government and accepted by the Division of Environmental
Management and all Class SA waters.
Unique wetland (JWL): wetlands of exceptional state or national ecological significance which requirc
special protection to maintain existing uses. These wetlands could include wetlands that have been

G)

Q)

(3)
g)

(3)

(4)

(s)

(6)
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documentcd to the satisfaction of the Commission as habitat essential for the conservation of state or
federallv listed threatened or endansercd soecies.

(0 In determining the best usage of waters and assigning classifications of such waters, the Commission will
consider the criteria specified in General Statute 143-2I4.1(d) and all existing uses as defined by l5A NCAC 28
.0202. In determining whether to revise a designated best usage for waters tbrough a revision to the classifications,
the Commission will follow the requirements of 40 CFR 131.10(b),(c),(d) and G) which are hereby incorporated by
reference including any subsequent amendments and editions. This material is available for inspectioo at the
Department of Environment, Hedth, and Natural Resources, Division of Environmental Management, Waler Quality
Planning Branch, 512 North Salisbury Street, Raleigh, North Carolina. Copies may be obtained from the U.S.
Govemment Printing Office, Superintendent of Documents, Washington, DC 20402-9325 at a cost of thirteen
dollars ($13.00).

(g) When revising the classification of waters, the Division will collect water quality data within the watershed for
those substances which require more stringent control than required by the existing classification. However, such
sampling may be limited to only those parameters which are of concern. Ifti the revision to classifications involves
the removal of a designated use, the Division will conduct a use attainability study as required by the provisions of
40 CFR 131.10C) which are hereby incorporated by reference including any subsequent amendments and cditions.
This material is available for inspection at the Department of Environment, Health, and Natural Resources, Division
of Environmental Management, Water Quality Planning Branch, 512 North Salisbury Street, Raleigh, North
Carolina. Copies may be obtained from the U.S. Government Printing Offrce, Superintendent of Documents,
Washington, DC20402-9325 ata cost of thirteen dollars ($13.00).

History Note: Statutory Authority G.S. 143-214.1; 143-215.3(a)(I);
Eff. February 1,1976;
Amended Eff. February l, 1993; August 3, 1992; August I, 1990; October l, 1989.

15A NCAC 28 .0103 is proposed for amendment as follows:

.0103 ANALYTICAL PROCEDURES
(a) Chemical/?hysical Procedures. Tests or analytical procedures to determine conformity or non-conformity
with standards will, insofar as practicable and applicable, conform to the guidelines by the Environmental hotection
Agency codifred as 40 CFR, Part 136, which are hereby incorporated by reference including any subsequent
amendments and editions or such other methods as may be approved by the Director. This material is available for
inspection at the Department of Environment, Health, and Natural Resources, Division of Environmental
Management Water Quality Planning Branch, 512 North Salisbury Street, Raleigh, North Carolina. Copies may be
obtained from the U.S. Govemment hinting Office, Superintendent of Documents, Washington,DC 20402-9325 x
a cost of thirteen dollars ($13.00).

O) Biological Procedures. Biological tests to determine conformity or non-conformity with standards will be
based on methods published by the U.S. Environmental Protection Agency as outlined in "Methods for Measuring
the Acute Toxicity of Effluents to Freshwater and Marine Organisms, Fourth Edition" (1991; Report No.
EPA/600/+901027) or subsequent versions, "Short-term Methods for Estimating the Chronic Toxicity of Effluents
and Receiving Waters to Freshwater Organisms, Second Edition" (1989; Report No. EPd600/4-89l001) or
subsequent versions, and "Short-term Methods for Estimating the Chronic Toxicity of EffIuents and Receiving
Waters to Mariue and Estuarine Organisms" (Report No. EPA/6001+871028) or subsequent versions, or methods
published by the North Carolina Department of Environment, Health, and Natural Resources, as outlined in
"Standard Operating Procedures: Biological Monitoring" (1990; Division of Environmental Management, Water
Qualig Section) or subsequent versions, or such other methods as approved by the Director.
ft) Wetland Evaluation Procedures. Evaluations of wetlands for the presence of existing uses will be based on
methods or guidance approved by the Director. Copies of previously approved methods or guidance may be obtained
by submining a written request to NCDEM. Water Ouality Section. Wetlands Group. P.O. Box 29535. Raleigh.NC
27626-053s.

History Note: Statutory Authority G.S. 143-214.1; 143-215.3(a)(I);
Eff. February I, 1976;
AmendedEfJ. February l, 1993; October I, 1989; January I, 1985; September9, 1979.
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15A NCAC 28 .0109 is proposed for repeal as follows:

.0109 WATERS AFFECTED By DREDGE AND FrLL ACTTVITTES (REPEALED)
Prqieeb *rat dter the-reaeh end ext€nt ef e frcshwat€{ wedasd will net be eensid€r€C as repevi-g crdsting uses ef

3he wetland in vieleCen ee the Antideg-adetienJeliey [pursuent te l5A NGrle aB ,0201(b)l if thc dteraties

History Note: Statutory Authority G.S. 143-214.1;
Eff. October I, 1989.

15A. NCAC 2B .0201is proposed for amendment as follows:

SECTION .0200 - CLASSIFICATTONS AND WATER QUALTTY STANDARDS APPLICABLE
TO SURFACE WATERS AND WETLANDS OF NORTH CAROLINA

.0201 ANTIDEGRADATION POLICY
(a) It is the policy of the Environmental Management Commission to maintain, protect, and enhance water quality

within the State of North Carolina. Pursuant to this policy, the requirements of 40 CFR 131.12 are hereby
incorporated by reference including any subsequent amendments and editions. This material is available for
inspection at the Department of Environment, Health, and Natural Resources, Division of Environmental
Management, Water Quality Planning Branch, 512 North Salisbury Steet, Raleigh, North Carolina. Copies may be
obtained from the U.S. Government Printing Office, Superintendent of Documents, Washington, DC 20402-9325 at
a cost of thirteen dollars ($13.00). These requirements will be implemented in North Carolina as set forth in
Paragraphs (b), (c) and (d)-_@ andlO ofthis Rule.

(b) Existing uses, as defined by Rule .0202 of this Section, and the water quality to protect such uses shall be
protected by properly classifying surface waters and having standards sufficient to protect tbese uses. In cases where
the Commission or its designee determines that an existing use is not included in the classification of waters, a
project which will affect these waters will not be permined unless the existing uses are protected.

(c) The Commission shall consider the present and anticipated usage of waters with quality higher than the
standards, including any uses not specified by the assigned classification (such as outstanding national resource
waters or waters of exceptional water quality) and will not allow degradation of the quality of walers with quality
higher than the standards below the water quality necessary to maintain existing and anticipated uses of those waters.
Waters with quality higher than the standards are defined by Rule .0202 of this Section. The following procedures
will be implemented in order to meet these requirements:

(l) Each applicant for an MDES permit or NPDES permit expansion to discharge treated waste will
document an effort to consider nondischarge altematives pursuant to 15A NCAC 2H .0105(cX2).

Q) Public Notices for NPDES permits will list parameters that would be water quality limited and state
whether or not the discharge will use the entire available load capacity of the receiving waters and may
cause more stringent water quality based effluent limitations to be established for dischargers downsteam.

(3) The Division may require supplemental documentation from the affecied local government that a
proposed project or parts ofthe project are necessary for important economic and social developmenl

(4) The Commission and Division will work with local govemmeDts on a voluntar5r basis o identify and
develop appropriate management strategies or classifications for waters with unused pollutant loading
capacity to accommodate future econorric growth.

Waters with quality higher than the standards will be identified by the Division on a case-by-case basis through the
NPDES permitting and waste load allocation processes (pursuant to the provisions of l5A NCAC 2H .0100).
Dischargers affected by the requirements of Paragraphs (cXl) through (c)(4) of this Rule and the publicat large will
be notified according to the provisions described herein, and all other appropriate provisions pursuant to 15A NCAC
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2H .0109. If an applicant objects to the rcquirements to protect waters with quality higher than the standards and

believes degradation is necessary to accommodate important social and economic development, the applicant can

contest these requirements according to the provisions of General Statute 143-215.1(e) and 1508-23.
(d) The Comrrission shall consider tbe present and anticipated usage of High Quality Waters (HQW), including

any uses not specified by the assigned classification (such as outstanding national resource waters or waters of
exceptional water quality) and will not allow degradation of the quatty of High Quatity Waters below the watcr
quality necessary to maintain existing and anticipated uses of those waters. High Quality Waters are a subset of
waters with quality higher than the standards and are as described by l5A NCAC 28 .0101(eX5). The following
procedures will be implemented in order to meet the requiremens of this part:

(l) New or expanded waslewater discharges in High Quality Waters will comply with the following:
(A) Discharges from new single family residences will be prohibited. Those that must discharge will

iastall x septic tank, dual or recirculating sand filters, disinfection and step aeration.
(B) All new MDES wastewater discharges (except single family residences) will be required to provide the

treatrnent described below :

(r) Oxygen Consuming Wastes: Effluent limitations will be as follows: BOD5= 5 mg/I, NH3-N = 2

mg/l and DO = 6 mg/I. More stringent limitations will be set, if necessary, to ensure that the
cumulative pollutant discharge of oxygen-consuming wastes will not cause the DO of the receiving
water to drop more than 0.5 mg/l below background levels, and in no case below the standard.

Where background infonnation is not readily available, evaluations will assume a percent saturation

determined by staff to be generally applicable to that hydroenvironment.
(iD Total Suspended Solids: Discharges of total suspended solids (TSS) will be limited to effluent

concentrations of l0 mg/l for trout waters and PNA's, and to 20 mgt for all other High Quality
Waters.

(iii) Disinfection: Altemative methods to chlorination will be required for discharges to trout streams,
except that single family residences may use chlorination if other options are not economically
feasible. Domestic discharges are prohibited to SA walers.

(iv) Emergency Requirements: Failsafe treatrnent designs will be employed, including stand-by power
capability for entire treatment works, dual train design for all treatment components, or equivalent
failsafe treatrnent designs.

(v) Volume: The total volume of treated wastewater for all discharges combined will not exceed 50
percent of the total insneam flow under 7Q10 conditions.

(vi) Nutrients: Where nutrient overenrichment is projected to be a concern, appropriate effluent
limitations will be set for phosphorus or nitrogen, or both.

(vii) Toxic substances: In cases where complex wastes (those containing or poantially containing
toxicants) may be present in a discharge, a safety factor will be applied to any chemical or whole
effluent toxicity allocation. The limit for a specific chemical constituent will be allocated at one-
half of the normal standard at design conditions. Whole effluent toxicity will be allocated to
protect for chronic toxicity at an effluent concentration equal to twice that which is acceptable under
design conditions. In all instances there may b no acute toxicity in an effluent concentration of 90
percent as measured by the North Carolina "PasslFail Methodology for Determining Acute
Toxicity in a Single Effluent Concentration". Ammonia toxicity will be evaluated according to
EPA guidelines promulgated in the Ammonia Criteria Development Document (1986); EPA
documeut number 440/5-85-001; NTIS number PB85-2nll4; July 29, 1985 (50 FR 30784).

(C) All expanded NPDES wastewater discharges in High Quality Waters will be required to provide the

treatment described in part (lXB) of this Rule, except for those existing discharges which expand with
no increase in perrnitted poUutant loading.

Q) Development activities which require an Erosion and Sedimentation Control Plan in accordance with
rules established by the NC Sedimentation Control Comm.ission or local erosion and sedimentation
control progam approved in accordance with l5A NCAC 48 .0218, and which drain to and are within
one mile of High Quality Waters (HQW) will be required to control runoff from the one inch design

storm as follows:
(A) Low Density Option: Developments which limit single family developments to one acre lots and

other type developments to 12 percent built-upon area, have no stormwater collectiou system as defined
in 15A NCAC 2H .1002(13), and have built-upon areas at least 30 feet from surface waters will be
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deemed to comply with this requirement, unless it is determined that additional nrnoffcontrol measures

are required to protect the water quality of High Quality Waters necessary to maintain existing and
anticipated uses of those waters, in which case morc stringent stormwater runoffcontrol measures may
be required on a case-by-case basis. Activities conforming to the requirements ddscribed in 15A NCAC
2H .1003(a) [except for Subparagraphs (2) and (3) which apply only to wat€rs within the 20 coastal
counties as defined in 15A NCAC 2H .1002(9)l will also be deemed to comply with this requirement,
except as provided in the preceding sentence.

(B) High Density Option: Higher density developments will be allowed if stormwater control systems
utilizing wet detention ponds as described in 15A NCAC 2H .1003(i), (k) and O are installed, operated
and maintained which control the mnoff from all built-upon areas generated from one inch of rainfall,
unless it is determined that additional nrnoff control measures are required to prot€ct the water quality of
High Quality Waters necessary to maintain existing and anticipated uses of those waters, in which case
more stringent stormwater runoffcontrol measures may be required on a case-by-case basis. The size of
the control system must take into account the runoff from any pervious surfaces draining to the
sYstem.

(C) All waters classified WS-I or WS-II and all waters located in the 20 coastal counties as defined in Rule
15A NCAC 2H .1002(9) are excluded from this requirement since they already have requirements for
nonpoint source controls.

If an applicant objects to the requirements to protect high quality waters and believes degradation is necessary to
accommodate important social and economic development, the applicant can contest these requirements according to
the provisions of G.S. 143-215.1(e) and 1508-23.
(e) Outstanding Resource Waters (OR!V) are a special subset of High Quality Waters with unique and special

characteristics as described in Rule .0216 of this Section. The water quality of waters classified as ORW shall be
maintained such that existing uses, including the outstanding resource values of said Outstanding Resource Waters,
will be maintained and protected.
O Activities regulated under Section 404 of the Clean Water Act (33 U.S.C. 1344) which reguire a water

quality certification as described in Section 401 of the Clean Water Act (33 U.S.C. 1341) shall be evaluated
according to the procedures outlined in 15A NCAC 2H .0500. Activities which receive a water ouality certification
pursuant to these procedures will not be considered to remove existing uses. The evaluation of permits issued

Dursuant to G.S. 143-215.1 that involve the assimilation of wastewater or stormwater by wetlands will incorporate
the criteria found at 15A NCAC 2H .0506(c)(l)-(5) in determining the potential impact of the proposed activity on
the cxisting uses of the wetland per 15A NCAC 2H .0220.

History Note: Statutory Authority G.S. 143-214.1; 143-215.1; 143-215.3(a)(I);
Eff. February I,1976;
AmendedEff. February I, 1993;April l, l99I;August l, 1990; October l, 1989.

15A NCAC 2B .0202 is proposed for amendment as follows:

.0202 DEFINITIONS
The definition of any word or phrase used in these rules shall be the same as given in Article 21, Chapter 143 of

the General Statutes of Norttr Carolina The following words and pbrases, which are not defined in this article, will
be interpreted as follows:

(l) Acute toxicity to aquatic life means lethality or other harmful effects sustained by either resident aquatic
populations or indicator species used as test organisms in a controlled toxicity test due to a short-term
exposure (relative to the life cycle of the organism) to a specific chemical or mixture of chemicals (as in
an effluent). Short-term exposure for acute tests is generally 96 hours or less. Acute toxicity will be
determined using the following procedures:

(a) for specific chemical constituents or compounds, acceptable levels will be equivalent to a concentration
of one-half or less of the Final Acute Value (FAV) as determined according to "Guidelines for Deriving
Numerical Water Quality Criteria for the Protection of Aquatic Life and its Uses" published by the
Environmental Protection Agency and referenced in the Federal Register (50 FR 307U, July 29, 1985).
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Q)

(3)
(4)

(t

O) for specific chemical constituents or compounds for which values described under Subparagraph (l)(a)
of this Rule can not be determined, acceptable levels will be equivalent to a concentration of one-third
or less of the lowest available LC50 value.

(c) for effluents, acccptable levels arc defined as no statistically measurable lethality (99 percent confidence
level using Students t !est) during a specified exposure period. Concentrations of exposure will be
determined on a case-by-case basis.

(O in instances where detailed dose response data indicate that levels of acute toxicity are significantly
different from those defined in this Rule, the Director may determine on a case-by-case basis an

altemate acceptable level through statistical analyses of the dose response curve.
Acute to Chronic Ratio (ACR) means the ratio of acute toxicity expressed as an LC50 for a specific
toxicant or an effluent to the chronic value for the same toxicant or effluenl
Agricultural uses include the use of waters for stock watering, irrigation, aad other farm purposes.

Approved treatment, as applied to water supplies, means treatment accepted as satisfactory by the

Division of Environmental Health or Division of Environmental Management.
Average (except bacterial) means arithmetical average and includes the analytical results of all samples

taken during the specified period; all sampling shall be done as to obtain the most representative sample
under prevailing couditions :

(a) Daily Average for dissolved oxygen, shall be of at least four samples;
(b) Weekly Average means the average of all daily composite samples obtained during the calendar week; if

only one grab sample is taken each day, the weekly average is the average of all daily grab samples; a

minimum of three daily grab samples is needed to calculate a weekly average;
(c) Monthly Average means the average of all daily composites (or grab samples if only one pcr day)

obtained during the calendar month.
The definitions in this Paragraph do not affect the monitoring requkements for MDES permits but rather
are to be used by the Division along with other methodologies in determining violations of wa0er quality
standards. Arithmetical averages as defined by this Rule, and not confidence limie nor other statistical
descriptions, will be used in all calculations of limitations which require the use of averages pursuant to
this Rule and 40 CFR 122.41(X4xiii).
Best Management Practice (BlvIP) mcans a structural or nonstructural management-based practice used
singularly or in combination to reduce nonpoint source inputs to receiving waters in order to achieve
water quality protection goals.
Best usage of waters as specifred for each class means those uses as deterurined by the Environmental
Management Commission in accordance with the provisions of Article 21, Chapter 143-214.1, General
Statutes of North Carolina.
Bioaccumulation factor (BAF) is a unitless value that describes the degee to which substances are taken
up or accumulated into tissues of acquatic organisms from waler directly and from food or other ingested
materials containing the accumulated substances, and is usually measured as a ratio of a substance's
concentration in tissue versus its concentration in water in situations where exposure to the substance is
occurring fromboth water and the food chain.
Bioconcentration factor (BCF) is a unitless value that describes the degree to which substances are
absorbed or concentrated into tissues of aquatic organisms from water directly and is usually measured as

a ratio of substance's concenhation in tissue versus its concentration in water in situations where
exposure to the substance is occurring from water only.
Biological integrity means the ability of an aquatic ecosyst€m to support 6sd mxiatain a balanced and
indigenous semmunity of organisms having species composition, diversity, population densities and
functional organization similar to that of reference conditions.
Buffer means a natural or vegetated area through which stormwaler runoff flows in a diffrrse nnnner so

that the runoff does not become channelized and which provides for infiltration of the runoff and filtering
of pollutants. The buffer is measured landward from the normal pool elevation of impounded structurcs
and from the bank ofeach side of steams or rivers.
Built-upon axea means that portion of a development project that is covered by impervious or partially
imFervious cover including buildings, pavement, gravel roads, recreation facilities (e.g. tennis courts),
etc. (Note: Wooden slatted decks and the water area of a swimming pool are considered pervious.)

(o
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Chronic toxicity to aquatic life means any harmfirl effect sustained by either resident aquatic populations
or indicator species used as test organisms in a controlled toxicity test due to long-term exposure (rclative
to the life cycle of the organism) or exposure during a substantial portion of the duration of a sensitive
period of the life cycle to a specific chemical substance or mixture of chemicals (as in an effluent). In
absence of extended periods of exposure, early life stage or reproductive toxicity tests may be used to
define chronic impacts.
Chronic value for aquatic life means the geometric mean of two concentrations identified in a controlled
toxicity test as the No Observable Effect Concentration (NOEC) and the Lowest Observable Effect
Concentation (LOEC).
Concentrations are the mass of a substance per volume of water and for the purposes of this Section will
be expressed as milligrams per liter (mgfl), micrograms per liter (ug/l), or nanograms per liter (ng/l).
Contiguous refers to those wetlands landward of the mean high water line or normal water level and
within 575 feet of classified surface waters which appear as solid blue lines on the most recently
published versions of U.S.G.S. l:24.000 (7.5 minute'l scale topographic maps.
Critical area means the area adjacent to a water supply intake or reservoir where risk associated with
pollution is greater than from the remaining portions of the watershed. The critical area is defined as

extending either Il2 mile from the normal pool elevation of the reservoir in which the intake is located or
to the ridge line of the watershed (whichever comes first); or 1/2 mile upstream from and draining to the
intake (or other appropriate downstream location associated with the water supply) located directly in the
stream or river (run-of-the-river), or to the ridge line of the watershed (whichever comes first). Since WS-
I watersheds are essentially undeveloped, establishment of a critical area is not required. Local
govemments may extend the critical area as needed Major landmarks such as highways or property lines
may be used to delineate the outer boundary of the critical area if these landmarks are immediately
adjacent to the appropriate outer boundary of 1/2 mile. The Commission may adopt a different critical
area size during the rcclassification process.
Critical habitat areas are defrned for the purposes of the rules of this Section as those waters which are

considered to be essential for the continued cxistence ofan endangered or thrcatened species, and which are
so designated by the NC Wildlife Resources Corrmission for animals or the NC Department of
Agriculture for plants.
Designated Nonpoint Source Agency means those agencies specifred by the Governor in the North
Carolina Nonpoint Source Management Program, as approved by tbe Environmental hotection Agency.
Development means any land disturbing activity which adds to or changes the amount of impervious or
partially impervious cover on a land area or which otherwise decreases the infiltration of precipitation
into the soil.
Discharge is the addition of any man-induced waste effluent either directly or indirectly to state surface
waters.
Division means the Division of Environmental Management or its successors.
Domestic wastewater discharge means the discharge of sewage, non-process industrial wastewater, otber
domestic wastewater or any combination of these items. Unless excepted by the Director, domestic
wastewater includes liquid waste generated by domestic water using fixtures and appliances, from any
residence, place of business, or place of public assembly even if it contains no sewage. fixemples of
domestic wastewater include once-through non-contact cooling water, seafood packing facility discharges
and wastewater fr om restaurants.
Effluent channel means a discernable confined and discrete conveyance which is used for transporting
treated wastewater to a receiving stream or other body of water as provided in Rule .0215 of this Section.
Existing development, for the purposes of tbese Rules, shall be defrned as those projects that are built or
those projects that at a minimum have established a vested right under North Carolina zoning law as of
the effective date of the local govemment water supply ordinance, or such earlier time that an affected
local government's management plans and ordinances shall specify, based on at least one of the following
criteria:

(a) substantial expenditures of resources (time, labor, money) based on a good faith reliance upon having
received a valid local government approval to proce€d with the project, or

O) having an outstanding valid building permit in compliance with G.S. 153A-344.1 or G.S. 160A-
385.1, or
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(c) having expended substantial resources (time, labor, money) and having an approved site specific or
phased development plan in compliance with G.S. l53A-34/'.1or G.S. 160A-385.1.

(25) (2A Existing uses mean uses actually attained in the water body, in a significant and not incidental manner,

on or after November 28, 1975, whether or not they are included in the water quality standards, which
either have been actually available to the public or are uses deemed attainable by the Environmental
Management Commission. At a minimum, uses shall be deemed attainable if they can be achieved by
the imposition of effluent limits and cost-effective and reasonable best management practices (BMPs) for
nonpoint source control.

e6 AL Fishing means the taking of fish by sport or commercial methods as well as the consumption of fisb or

ED GO)

shellfish or the propagation of fish and such other aquatic life as is necessary to provide a suitable
environment for fish.
Freshwater means all waters that under natural conditions would have a clrloride ion contcnt of 500 mg/l
or less.
Hazardous material means any substance listed as such in: Superfund Amendments and Reauthorization

Act (SARA) Section 302 Extremely Hazardous Substances (42 USC 11000 et seq.), Comprehensive
Environmental Response, Compensation and Liabiliry Act (CERCLA) Hazardous Substances (42 USC
9601 et seq.) or Section 311 of the Clean Water Act (CWA), as amended (33 USC l25l et seq.; oil and
hazardous substances) hereby incorporated by reference including any subsequent amendments and
editions. This material is available for inspection at the Deparhent of Environment, Health, and Naturd
Resources, Division of Environmental Management, 512 North Salisbury Street, Raleigh, North
Carolina. Copies of SARA and CERCLA may be obtained as a single package from the Superinlendent
of Documents, U.S. Governnent Printing Office, Washington, D.C. 20402-9325 at a cost of one
hundred and one dollars ($101.00). Copies of CWA may be obtained from the Superiniendent of
Documents, U.S. Government Printing Office, Washington, D.C.20402-9325 at a cost of fifty dollars
($5o.oo).
IndusEial discharge means the discharge of industrial process treated wastewater or wastewater other than

sewage and includes:
(a) wastewater resulting from any process of industry or manufacture, or from the development of any

natural resource;

O) wastewater resulting from processes of fade or business, including wastewater from laundromats and
cal washes, but not wastewater from restaurants;

(c) stormwater will oot be considered to be an industrial wastewater unless it is contaminated with
indusnial wastewat€r; or

(d) wastewater discharged from a municipal wastewater treatrnent plant requiring a pretreahent program.
LC50 means that concentration of a toxic substance which is lethal (or immobilizing, if appropriate) to

50 percent of the organisms tested during a specified exposure period. The LC50 concentration for toxic
materials shall be determined for sensitive species as defined by Subparagraph (43) of this Rule under
aquatic couditions characteristic of the receiving waters.
Local government means a city or county in singular or plural as defined in G.S. 160A-1(2) and G.S.

158A-10.
Lower piedmont and coastal plain waters mean those waters of the Catawba River Basin below Lookout
Shoals Dam; the Yadkin River Basin below the junction of the Forsyth, Yadkin, and Davie County
lines; and all of the waters of Cape Fear, Lumber, Roanoke, Neuse, Tar-Pamlico, Chowan, Pasquotank,
and White Oak River Basins; except tidal salt waters which are assiped S classifications.
MF is an abbreviation for the membrane fiher procedure for bacteriological analysis.
Mixing zone means a region of the receiving water in the vicinity of a discharge within which dispersion
and dilution of constituents in the discharge occurs and such zones shall be subject to conditions
established in accordance with 15A NCAC 28 .02040).
Mountain and upper piedmont waters mean all of the waters of the Hiwassee; Linle Tennessee, including
the Savannah River drainage area; French Broad; Broad; New; and Watauga River Basins; and those
portions of the Catawba River Basin above Lookout Shoals Dam and the Yadkin River Basin above the
junction of the Forsyth, Yadkin, and Davie County lines.

f30) (31)

@) {v)
@) G5)

(3t (36)
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(Q) {44I

(4+) (451

(€) {M)

Nonpoint source pollution means pollution which enters waters mainly as a result of precipitation and
subsequent runoff from lands which have been disturbed by man's activities and includes all sources of
water pollution which are not required to have a permit in accordance with G.S. 143-215.1(c).
Non-process discharge means industrial effluent not dircctly resulting from the mangfxggfiag process.
An example would be non-contact cooling water from a compressor.
Nutrient sensitive waters mean those watcrs which arc so designated in the classification schedule in order
to limit the discharge of nutrients (usually nitrogen and phosphorus). They are designated by "NSW"
following the water classification.
Offensive condition means any condition or conditions resulting from the presence of sewage, industrial
wastes or other wastes within the waters of the state or along the shorelines thereof which shall either
directly or indirectly cause foul or noxious odors, unsightly conditions, or breeding of abnormally large
quantities of mosquitoes or other insect pests, or shall damage private or public water supplies or other
structures, result in the development of gases which desnoy or damage sunounding properfy, herbage or
grasses, or which may cause the impairment of taste, such as from fish flesh tainting, or affect the health
of any person residing or working in the area.
Primary Nursery Areas @NAs) are tidal sa.ltwaters which provide essential habitat for the early
development of commercially important fish and shellfish and are so designated by the Marine Fisheries
Commission.
Primary recreation includes swimming, skin diving, skiing, and similar uses involving human body
contact with water where such activities take place in an organized or on a frequent basis.
Protected area means the area adjoining and upstream of the critical area in a WS-IV water supply in
which protection measures are required. The boundaries of the protected areas are defined as extending five
miles upstream and draining to water supply reservoirs (measured from the normal pool elevation) or to
the ridge line of the watershed (whichever comes first); or 10 miles upstream and draining to the intake
located directly in the strearn or river (run-of-the-river), or to the ridge line ofthe watershed (whichever
comes first). Local governments may extend the protected area. Major landmarks such as highways or
ProPerty lines may be used to delineate the outer boundary of the protccted area if these landmarks are
immediately adjacent to the appropriate outer boundary of five or l0 miles. In some cases the protected
area will encompass the entire watershed. The Commission may adopt a different protccted area size
during the reclassification process.
Residential development means buildings for residence such as attached and detached single family
dwellings, aPartment complexes, condominiums, townhouses, cottages, etc. and their associated
outbuildings such as garages, storage buildings, gazebos, etc.
Secondary recreation includes wading, boating, other uses not involving human body contact with water,
and activities involving human body contact with water where such activities take place on an infrequeu!
unorganized, or incidental basis.
Sensitive species for aquatic toxicity testing is any species utilized in procedures accepted by the
Commission or its designee in accordance with Rule .0103 of this Subchapter, or the following genera:

(a) Daphnia;

O) Ceriodapbnia;
(c) Salmo;
(O Pimephales;
(e) Mysidopsis;
(0 Champia;

G) Cyprinodon;
(h) Arbacia;
(i) Penaeus;

c) Menidia;
(k) Notropis;

0) Salvelinus;
(m) Oncorhynchus;
(n) Selenastrum.

Other genera may be accepted by the Commission or its designee on a case-by-case basis.
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(s4) (ss)

(55) (56)

€6) (51)

(f) (58)

Shellfish culture includes the use of waters for the propagation, storage and gathering of oysters, clams,
and other shellfish for market purposes.
Sludge/residuals means any solid or semisolid waste generated from a wastewat€r teatment plant, water
treatment plant or air pollution control facility permitted under the authority of the Environmental
Management Commission.
Source of water supply for drinking, culinary or food-processing purposes means any source, either
public or private, the waters from which are used for human consumption, or used in connection with the
processing of milk, beverages, food, or other purpose which requires water suitable for human
consumption.
Swamp waters mean those watrers which are classifted by the Environmental Management Commission
and which are topographically located so as to generally have very low velocities and certain other
characteristics which are different from adjacent sEeams draining steeper topography. They are desiguated
by "Sw" following the water classification.
Tidal salt waters mean all tidal waters which are classified by the Environmental Management

Commission which generally have a natural chloride ion content in excess of 500 parts per million and
include all waters assigned S classifications.
Toxic substance or toxicant means any substance or combination of substances (including disease-causing

agents), which after discharge and upon exposure, ingestion, inhalation, or assimilation into any
organism, either directly from the environment or indirectly by ingestion through food chains, has the
potential to cause death, disease, behavioral abnormalities, cancer, genetic mutations, physiological
malfunctions (including malfunctions or suppression in reproduction or growth) or physical deformities
in such organisms or their offspring.
Trout waters arc those waters which have conditions which will sustain and allow for trout propagation

and survival of stocked trout on a year-round basis. These waters are classified by the Commission after
considering the requirements of Rule .0101O) and (c) of this Subchapter and include all waters designated
by "Tr" in the water classification.
Waste disposal includes the use of waters for disposal of sewage, industrial waste or other waste after
approved treaFnent.
Water dependent structures are those structures for which the use requires access or proximity to or siting
within surface waters to fulfill its basic purpose, such as boat ramps, boat houses, docks and bulkheads.
Ancillary facilities such as restaurants, outlets for boat supplies, parking lots and commercial boat
storage areas are not water dependent structules.
Water quality based effluent limits and best management practices are limitations or best management
practices developed by the Division for the purpose of protecting water quality standards and best usage of
surface waters consistent with the requirements of GeneralStaartes G.S. 143-214.1 and the Federal Water
Pollution Control Act as amended.
Waters with quality higher than the standards means all waters for which the determination of waste load
allocations (pursuant to Rule .0206 of this Section) indicates that water quality is sufficiently grea0er

than that defined by the standards such that significant pollutant loading capacity still exists in those
waters,
Watenhed means the entirc land area contributing surface drainage to a specific point- For the purposes

of the water supply protection rules (l5A NCAC 28 .0211) local governments may use major landmarks
such as highways or property lines to delineate the outer boundary of the drainage area if these landmarks
are irnmediately adjacent to the ridgeline.
Wetlands are "waters" as defined by G.S. 143-212(6) and are areas that are inundated or saturated by an
accumulation of surface or ground water at a frequency and duration sufEcient to support. and that under
normal circumstances do support. a prevalence of vegetation twically adapted for life in saturated soil
conditions. Wetlands generally include swamps. .marshes. bogs and similar areas. Wetlands classified as

waters of the state are restricted to waters of the United States as defined by 33 CFR 328.3 and 40 CFR
230.3.

(59)

History Note: Statutory Authority G.S. 143-214.1; 143-215.3(a)(I);
Eff. February I, 1976;
Amended Eff. February I, 1993; August 3, 1992; August I, 1990; October 1, 1989.
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15A NCAC 28 .0220 is proposed for adoption as follows:

.0220 WETLAND STANDARDS
G) General. The water gualit], standards for all wetlands arc designed to protect. preserve. restore and enhance

the quality and uses of wetlands and other waters of the state influenced by wetlands. The following are wetland
uses:

(l) Storm and flood water storage and retention and the moderation of extreme water level fluctuations:

tA H]rdrologic functions ingluding groundwater discharge that contributes to maintain dry weather
streamflow and. at other locations or times. groundwater recharge that replenishes the groundwater
sYstem:

(]) Filtration or storage of sediments. nutrients. toxic substances. or other pollutants that would otherwise
adversely impact the quality of other waters of the state:

(1[) Shoreline protection against erosion through the dissipation of wave energy and water velocity and

stabilization of sediments:

fish. crustaceans. mollusks. insects. annelids. planktonic organisms and the plants and animals upon
which these aouatic orsanisms feed and deoend upon for their needs in all life stases:

reptiles and anlphibians for breeding. nesting. cover. travel corridors and food: and
(D The following standards shall be used to assure the maintenance or enhancement of the existing uses of

wetlands identified in Paragraph (a) of this rule:
(]) Liquids. fill or other solids or dissolved gases may not be present in amounts which may cause adverse

impacts on existing wetland uses:

tA Floating or submerged debris. oil. deleterious substances. or other material may not be present in
amounts which may cause adverse impacts on existing wetland uses:

(f,) Materials producing color. odor. taste or unsightliness may not be present in amounts which may cause

adverse impacts on existingwetland uses:
g) Concentrations or combinations of substances which are toxic or harnrful to human. animal or plant life

may not be present in amounts which individually or cumulatively may cause adverse impacts on
existine wetland uses:

(l) Hydrological conditions necessary to support the biological and physical characteristics naturally present
in wetlands shall be protected to prevent adverse impacts on:

(A) Water currents. erosion or sedimentation pattems:
(!) Natural water (emperature variations:

G) The chemical. nutrient and dissolved oxygen regime of the wetland:
(p) The movement of aquatic fauna:
(E) The pH of the wetland: and

@ Water levels or elevations.
(Q The populations of wetland flora and fauna shall be maintained to protect biological integrity as defined at

l5A NCAC ?B .0202.

History Note: Statutory Authority G.S. 143-214.1: 143-215.3(aXl):

15A. NCAC 2H .0501 is proposed for adoption as follows:

SUBCHAPTER 2H - PROCEDURES FOR PERMITS: APPROVALS
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sEcTroN .0500 - WATER QUALTTY CERTTFTCATTON

.0501 PURPOSE
(a) The provisions of this section shall apply to all division regulatory. planning. resource management.

liaison and financial aid determinations that affect surface waters and wetlands as defined by 15A NCAC 28 .0202.
This section shall only apply to specific activities which require state review after the effective date of this Rule and
which require a Division determination conceming effects on surface waters or wetlands. Activities that are described
in Section 404(fl(l)(A-F) of the Clean Water Act (33 U.S.C. 1344) are exempt from this Rule.

(D These Rules outline the application and review procedures for activities that reguire water qualit],
certifications (certifications) pursuant to Section 401 of the Clean Water Act (33 U.S.C. 1341). Certifications are
required whenever construction or operation of facilities will result in a discharge into navigable waters as described
in 33 CFR Part 323. The federal def,rnition of navigable waters includes wetlands as defined at 33 CFR 328.3 and 40
cFR 230.3.

G) Certifications may be issued for individual activities (individual certifications) or issued for specific t}?es or
groups of activities ( general certifi cations).

oI Individual certifications are issued on a case-by-case basis and the procedures outlined in the following mles
are required for each individual certification.

{A General certifications are issued for specific tyg:s or groups of activities that are similar in nature and
considered to have minimal impact. The application and review procedures for requesting concurrence from
the Division that the general certification can be used for the proposed activity are the same as the
procedures outlined in the following rules for individual certifications unless specifically stated otherwise in
the general certifi cation.

History Note: staturory Authority G.s. I 43-2 I 5.3(aX I ) : I 43-2 1 5.3(c) :

15A NCAC 2H .0502 recodified from .0501 is proposed for amendment as follows:

.050+2APPLTCATION
(a) Application for Certification. Any person, as defined in Article 21, Chapter 143, Nonh Carolina General

Statutes, desiring issuance of the state certification or coverage under a general certification required by Section 401
of the Federal Water Pollution Control Act as amended shall file with the Director of the North Carolina Division of
Environmental Management (director), at the office in Raleigh, North Carolina, an original and six copies of an
application for certificatio

earetie3 Beard ef Hd iue
Wildlife Reseurees e ernrnissien; ene eepy ge the appre^riate federd lieessing er?crmitting ageney; and ene eepy te

Submission of an application to the Division of Coastal Management for
permits to develop in North Carolina's coastal area shall suffice as an application for certification. The application
shall specify:

(1) the date of application;
(2) the name, address, ;
(3) if the applicant is a corporation, the state in which it is domesticated, the name of its principal officers, asC

the name and address of the North Carolina process agency. and the name of the individual who shall be
primarily responsible for the conduct of the activiqv for which certification is sought:

( l) tbe nasle ef the individud whe shdt be prinarily
@eg€{€rethcrpe{senr€sPensi@

(5) (O the nature of the activity to be conducted by applicanr;
(O (l) whether the discharge iffieeuffirg has occurred or ig proposed;
(7) (O the location of the discharge, stating the municipality, if applicable: the county; the drainage

basin; the name of the receiving waters; and the location of the point of discharge with regard to the
receiving waters;
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(8) (]) *e*ature gjegqEiplligD of the receiving waters, including type (creek, river. swamp, canal, lake.-o'r pond or
estuarv) ifapplicable; nature (fresh, brackish or salt); and ;

(9) I!) description of the rype of wast€ treatrnent facilities if applicable;

;
(lO) the gp+e€ disehargc, ineluding ehernied eenrpesitiee; quantity, expresseC as gdlens pcr urit ef tin€i

@
(U) prej aisenarge;
e3) @;
(t+) WFining+iperi€a#q€rs.
(b) Maps. There shall be attached to the application a map(s) or sketch(es) of sufficient detail to accurately

delineate the boundaries of the lands owned or to be utilized by the applicant in carrying out its activity; the location,
dimensions and type of any stuctures erected or to be erected on said lands for use in connection with the activity;
the lseetie' er prepeseC le€etien ef thc €enduit cenveybg the die€harge; and the location and ex0ent of the receiving
waters including wetlands within the boundariesjfl+he-vieinity of said lands.

(c) Power to Request Additional Information. The Director may request, and the applicant shall furnish, any
additional information that may be found necessary for the proper consideration of the application.

(d) Omissions From Applications. If the applicant considers that it is not feasible or is unnecessary to fumish
any portion of the information required by Subdivisions (a) and (b) of this Replatioa Rule, applicant shall submit a
detailed stat€ment explaining the reasons for omission of any such inforrnation.

(e)Investigations.ThestaffoftheDepartmentof
Environment. Health. and Natural Resources (department) shall conduct such investigation as the Director deems
necessary; and applicant shall cooperate in the investigation to the extent that it shall furnish necessary information,
allow the staff safe access to the lands and facilities of the applicant and lend such assistance as shall be reasonable.

(0 Who Must Sign Applications. The application will be considered a "valid application" only if the
application bears the signature of a responsible officer of tle company, municipal official, paxtner or owner. This
signature certifies that the applicant has title to the property. has been authorized by the owner to apply for
certification or is a public entity and has the power of eminent domain. Said offrcial in signing the application shall
also certify that all information contained therein or in support thereof is true and correct to the best of his
knowledge.

G) An application form may be obtained from the Division of Environmental Management. the Division of
Coastal Management. or the U.S. Army Corps of Engineers. Wilmington District. Regulatory Branch.

History Note: Statutory Authority G.S. 143-215.3(aX1 ); 143-2t5(c);
Eff February 1,1976;
Amended Eff. December 1., 1984, January 1,1979.

15A NCAC 2H .0503 recodified from .0502 is proposed for amendment as follows:

.05023 PUBLIC NOTICE
(a) Notice by Publication. Notice of each pending application for an individual certification shall be published

one time in a newspaper baving general circulation in the county in which the discharge will occur.gg3gpggldec!_iq
Paragraph (c) of this Rule. Publication shall be made at least 15 days prior to proposed final action by the Director
upon the application and not more than 20 days after acceptance of a completed application.

(b) Contenc of Notice. The notice shall set forth the name and addrcss of the applicant; the action requested in
the application; the nature and location of the discharge; and the prspapd date of final action to be taken by the
Director upon the application. The notice shall also state that additional information is on file with the department
and may be inspected at any time during normal working hours. Copies of such information on file will be made
available upon request and upon payment of the cost thereof to the department.

(c) The public notice requirement may also be satisfied by a joint notice with the Division of Coastal
Management (l5A NCAC 7J .0200 or the U.S. Army Corps of Engineers according to their established procedures.

0 GD Notice of Hearing. If the Director determines that a hearing should be held concerning the granting or
denial of the application, the Director shall publish notice of the hearing one time in a newspaper having general
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circulation in the county in which the discharge will occur. The notice shall be published at least 30 days prior to
the date of the hearing. The notice shall state the time, place and nature of the hearing.

@oMailingList.Anypersonmayrequestthatheorshebemailed
copies of all public notices required by this Rule. The Director shall add the name of any such person to an
enyironnentd a water quality certification mailing list and shall mail copies of notices to all persons on the list.

(e) Neti€e ts Other Persens, The Direeter shdl give written netiee te eu€h.€thcr pcrsens,
(f) Payment of Coss of Public Notice. The applicant shall pay to the department the costs of advertising public

notice required by Paragraphs (a) and (e) (d) of this *e.gut*ion Rule. Certification shall be withheld until such costs
have been paid.

History Note: Statutory Authority G.S. 143-215.3(aX1); 143-2I5.3(c);
Eff. February 1,1976;
Amended Eff. December 1, 1984; September 1, 1984.

15A NCAC 2H .0504 recodified from .0503 is proposed for amendment as follows:

.05034 HEARING
(a) Public Hearing on Certification. If the Director determines that it is in the public interest that a public

hearing for the purpose of reviewing public comment and additional infonnation be held prior to ganting or denying
certification, the Director shall so notify the applicant by registered or certified mail, return receipt requested, and
shall publish and give notice as required by Paragraphs .0502(efan4{d) .0503 (d) and (e) of this Section. Such
hearing will be held within 90 days following date of notification. The record of each hearing held under this
Paragraph shall remain open for a period of 30 days.

(b) Hearing for Applicant Upon Certification Denial. An applicant whose certification is denied or granted
subject to unacceptable conditions, shall have the right to a contested case hearing pursuant to the provisions of G.S.
1508-23.

History Note: Statutory Authority G.S. 143-2 I 5.3(aX 1); 143-215.3(c);
Eff. February 1,1976;
Amended Eff. July 1, 1988; December 1, 1984.

15A NCAC 2H .0506 is proposed for adoption as follows:

.0506 RBVIEW OF APPLICATIONS
(4) In evaluating requess for certification based on the procedures outlined in Paragraphs (b) through (e) of this

Rule. the Director shall determine if the proposed activity has the potential to remove or degrade those significant
existing uses which are present in the wetland or surface water. Activities which would not remove or degrade
existing uses shall be reviewed according to the procedures found in Subparagraphs (cX2)-(5) of this Rule. Those
activities covered by general certifications (l5A NCAC 2H .0501(cX2)) which do not require written concunence
from the Division will be deemed certified if the conditions of the certification are followed and may proceed without
the review procedures outlined in Paragraphs (b) through (e) of this Rule. An applicant may also demonstrate that
designated uses are not present at a particular site using a wetland ecological evaluation method approved by the
Director: otherwise the designated uses as outlined at 15A NCAC 28 .0220(aX1)-(6) are assumed to exist in all
classes of wetlands. and the appropriate review procedures shall be undertaken. Certification shall be issued where
the Director determines water quality standards are met. including protection of existing uses.

(!) The Director shall issue a certification upon determining that existine uses are not removed or degraded by a
discharge to classified surface waters for an activity which:

(l) has no practical altemative under the criteria outlined in Paragraph (fl of this Rule:

{A will minimize adverse impacts to the surface waters based on consideration of existing topographv.
vegetation. fish and wildlife resources. and hydrological conditions under the criteria outlined in
Paragraph (g) of this Rrtle:

(3) does not result in the degradation of groundwaters or surface waters:
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({) does not result in cumulative impacts. based upon past or reasonably anticipated future impacts.
that cause or will cause a violation of downstream water quality standards:

(5) provides for protection of downstream water quality standards through the use of on-site stormwater
control measures: and

(6) provides for reolacement of existing uses through miti&tion under U.S. Army Corps of Engineers
requirements. or as described at Subparagraphs ft)(l) of this Rule.

G) The Director shall issue a certification upon determining that significant existing uses are not removed or
degraded by adischarge to Class WL wetlands as defined at 15A NCAC 28 .0101(cX8). for an activitv which:

C) has no practical altemative as described in Paragraph (fl of this Rule. or impacts less than three
acres of Class WL wetlands:
will minimize adverse impacts to the wetland based on consideration of existing topography.
vegetation. fish and wildlife resources. and hydrological conditions under the criteria outlined in
Paragraph (g) of this Rule or impacts less than one acre of wetland within 150 feet (including less
than one-third acre of wetland within 50 feet). of the mean high water line or normal water level of

specific data:
(3) does not result in the degradation of groundwaters or surface waters:
g) does not result in cumulative impacts. based upon past or reasonably anticipated future impacts.

that cause or will cause a violation of downstream water qualit], standards:
{D proYides protection for downstream water quality standards through the use of on-site stormwater

control measures: and
(6) provides for replacement of existing uses through wetland mitigation under U.S, Army Corps of

Engineers requirements or as described in Subparagraph ftXl)-(8) of this Rule.
(o The Director shall issue a 401 Water Ouality Certification upon determining that significant existing uses

are not removed or degraded by a discharge to Class SWL wetland as defined at 15A NCAC 28 .0101(dX4). wetlands
that are conti&uous to waters designated as ORW. HOW. SA. WS-I. WS-II or Trout. or wetlands that are contiguous
to rivers designated as a North Carolina or National Wild and Scenic River. for an activit], which sadsfies
Subparagraphs (cX2)-(5) ofthis Rule. and:

(-1) for wetlands classified as coastal wetlands pursuant to 15A NCAC 7H .0205. has no practical
altemative as described in Paragraph (fl of this Rule. and:

@ for wetlands classified as coastal wetlands pursuant to 15A NCAC 7H .0205. is water dependent
and requires access to water as a central element of its basic function. although projects funded by
government agencies may be exempted from this requirement : and.

(3) provides for replacement of existing uses through wetland mitigation under U.S. Army Corps of
Engineers requirements. or as described in Subparagraphs ftXl)-(7) and (9) of this Rule.

(e) The Director shall issue a certification upon determining wetlands of exceptional state or national ecological
significance including but not limited to Class UWL wetlands. and wetlands that have been documented to the
satisfaction of the Director as habitat essential for the conservation of state or federally listed threatened or endangered
species. provided that the wetlands have been so classified or designated prior to the date of application for
certification or a draft environmental impact statement has been submitted to the Director. for an activity which
satisifies Subparagraphs (c)(2)-($ and (dXl)-(2) of this Rule. and:

(.l) the wetland impacts are necessary for the proposed project to meet a demonsrated public need: and

Q provides for replacement of existing uses through wetland mitigation under U.S. Army Corps of
Engineers requirements. or as described in Subparagraphs ft)(1)-(7) and (10) of this Rule.

(o A lack of p{actical alternatives may be shown by demonstrating that. considering the potential for a
reduction in size. configuration or density of the oroposed activity and all alternative designs the basic project
purpose connot be practically accomplished in a manner which would avoid or result in less adverse impact to surface
waters or wetlands.

G) Minimization of impacts may be demonstrated by showing that the surface waters or wetlands are able to
continue to support the existing uses after projert completion. or that the impacts are required due to:

(]) the spatial and dimensional requirements of the project: or
{A the location of any existing structural or natural features that may dictate the placement or

configuration ofthe proposed project: or

any perennial or intermittent water body as shown by the most recently published version of the
United States Geological Survey 1:24.000 (7.5 minute\ scale topographical map or other site-
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following guidelines:
(l) The Director shall coordinate mitigation requirements with other permitting agencies that are

requiring mitigation for a specific project. Mitigation required by the U.S. Army Corps of
Engineen shall be considered to constitute the mitigation required by that certification unless the

Director determines that the mitigation proposal does not meet the criteria established in
Suboaraeraph (6) if this Parasranh.
Mitigation shall not be required for impacts to Class WL wetlands of less than 1 acre.

Participation in wetland restoration programs coordinated by the Department of Environment.
Health and Natural Resources shall be preferred to individual project mitigation whenever the
Director finds that such participation is available and satisfies the other reguirements of this
Paragraph. unless the applicant can demonstrate that participation in these restoration programs is
not practical. Mitigation sites approved b], the U.S. Army Corps of Engineers shall be deemed to
be consistent with the Department's restoration plan.
Acceptable methods of wetlands mitigation are listed below in the order of preference:

GJ Restoration: the re-establishment of wetland hydrology and vegetation in an area where it
previouslv existed.

(B) Creation: the construction of a wetland in an area where wetlands did not exist in the
recent Dast.

(Q) Enhancement: increasing one or more of the functions of an existing wetland by
manipulation of vegetation or hydrology.

(p) Preservation: protection of wetlands through purchase. donation or conveyance of a
conservation easement to an appropriate government or non-profit agency for
manasement.

Restoration is the preferred method of wetlands mitigation. The other methods may be utilized if
the applicant can demonstrate that restoration is notpractical or tha! the proposed alternative is tbe
most ecologically viable method of replacing the lost functions and values.
All mitigation proposals shall provide for the replacement of wetland acres lost due to the proposed
activity at a minimum of a 1 :1 ratio through restoration or creation prior to utilizing enhancement
or preservation to satisfy the mitigation requirements. unless the Director determines that the
public good would be b€tter served b!, other types of mitigation.
Wetlands mitigation shall be conducted based on the followingjatios (acres mitigated to acres
lost): 4:1 . for wetlands located within 150 feet of the meaa high water line or nonnal water level
of anv perennial or intermittent water body as shown by the most recently published version of the
United States Geological Survey l:24.000 (7.5 minute) scale topographical map: 2:1. for wetlands
located between 150 feet and 1000 feet from the mean high water line or normal water level of any
perennial or intermittent water body as shown by the most recently published version of the United
States Geological Survey 1:24.000 (7.5 minute) scale topographical map: and 1:1. forall other
wetlands. For linear projects which impact less than 3 acres of wetlands the ratio shall be 2:1

regardless of the distance from surface w4ters. The above ratios apply only to restoration. The
acres of required mitigation for the other types of mitigAtion shall be determined b:r multiplying
the above ratios b], 1.5 for creation. 2 for enhancement. and 5 for preservation. The above ratios
do not appl], to approved r4itigation sites where the state and federal review agencies have approved
credit/debit ratios. This subparagraph shall not apply to general certifications until the
Department has established a wetlands restoration program or until January 1. 1997. whichever
occurs first.
Mitigation for impacts to wetlands designated in Paragraph (c) of this Rule shall be conducted
within the same river basin and physiographic province when practical. Unavoidable losses of
wetlands adjacent to waters classified as WS-III shall be replaced within the water supply watershed
when practical.

Mitigation for impacts to wetlands designated in Paragraph (d) of this Rule shall be of the same

wetland type and located within the same river sub-basin when practical. Mitigation for impacts to

(A
G)
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wetlands adjacent to waters classified as WS-I or WS-II shall be teplaced within the water supply
watershed when practical.

(fQ) Mitigation for impacts to wetlands designated in Paragraph (e) of this Rule shall be of the same

wetland type and within the same watershed when practical.

O The Director shall not dupliate the site-specific application of any guidelines emplo]red by the United States

Army Corps of Engineers in evaluating permit applications under 33 U.S.C. 1344 and applicable federal regulations.

History Note: Statutory Authority G.S. I 43-2 1 5.3 (aXl ) : I 43-2 1 5.3(c) :

l5A NCAC 2H.0507 recodified from .0504 is proposed for amendment as follows:

.O5O4Z ISSUANCE OF CERTIFICATION
(a) Time Limit for Final Action on Certification Application. All applications for certification shall be grant€d

or denied within:[30 60 days after receipt at the offices of the Dtector in Raleigh, North Carolin4;rmtrecs: Failure
to take final action within 60 days will result in a waiver of the certification requirement by the Director. unless:

(1) The applicant agr@s, in writing, to a longer period;
(2) Final decision is to be made pursuant to a public hearing;
(3) Applicant fails to frrmish information necessary to the Director's decision;
(4) Applicant refuses the staff access to its records or premises for the purpose of gathering information

necessary to the Director's decision;
(5) Information necessary to the Directors decision is unavailable.

(b) Time Limit for Final Action on Certification Application After Hearing. All applications for certification
shall be granted or denied within:l3O 60 days after public hearing* Failure to take final action within 60 days will
result in a waiver of the certiFrcation requirement by the Director unless the applicant otherwise agrees in writing, or
unless Subdi+idton Subparagraphs (a)(3), (4), or (5) of this *egutati€n Rule shall apply.

(c) Conditions of Certification. Any certification issued pursuant to this Rule may contain such conditions as
the Director shall deem necessary to insure compliance with Sections 301, 302, 303, 306, and 307 of the Federal
Water Pollution Control Act Amendments.

(d) Modification or Revocation of Certification
(1) Any certification issued pursuant to this Rule is subject to revocation or modification for violations of

conditions of 301, 302,303,306, and 307 of the Federal Water Pollution Control Act Amendments.
(2) Any certification issued pursuant to this Rule is subject to revocation or modification upon a

determination that information contained in the application or presented in support thereof is incorrcct or
if conditions under which the certification was made have changed

(e) Notification of Unapproved Application. In the event that the Director denies the application for certification
or for any reason is unable to approve the application, the Director shall so notify the applicant by certified or
registered mail, return receipt requested, specifying in such notification the reasons for the denial or inability to
approve; and a copy of the notification shall be mailed to the appropriate federal licensiug or permitting agency and
EPA.

History Note: Statutory Authority G.S. 143-215.3(aXl); 143-215.3(c):
Eff. February l,1976;
Amended Eff. July 1, 1988; December 1, 1984
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