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PREFACE

The Legislative Research Commission, established by Article 6B of Chapter 120 of
the General Statutes, is the general purpose study group in the Legislative Branch of
State Government. The Commission is cochaired by the Speaker of the House and the
President Pro Tempore of the Senate and has five additional members appointed from
each house of the General Assembly. Among the Commission’s duties is that of
making or causing to be made, upon the direction of the General Assembly, ”such
studies of and investigations into governmental agencies and institutions and matters of
public policy as will aid the General Assembly in performing its duties in the most
efficient and effective manner” (G.S. 120-30.17(1)).

 The Legislative Research Commission, prompted by actions during the 1995
Session, has undertaken studies of numerous subjects. These studies were grouped into
broad categories and each member of the Commission was given responsibility for one
category of study. The Cochairs of the Legislative Research Commission, under the
authority of G.S. 120-30.10(b) and (c), appointed committees consisting of members of
the- General Assembly and the public to conduct the studies. Cochairs, one from each
house of the General Assembly, were designated for each committee.

The study of State personnel issues, including needed revisions to the State
Personnel Act was authorized by Section 2.1(20) of Chapter 542 of the 1995 Session
Laws. The relevant portions of Chapter 542 are included in Appendix A. The
Legislative Research Commission authorized this study under authority of G.S. 120-
30.17(1) and grouped this study in its labor and personnel area under the direction of
Representative Gregory J. Thompson. The Committee was chaired by Senator R.C.

Soles and Representative Wilma Sherrill. The full membership of the Committee is

listed in Appendix B of this report. A committee notebook containing the committee




minutes and all information presented to the committee is filed in the Legislative

Library.




COMMITTEE PROCEEDINGS

The Committee on Personnel Issues held four meetings as a full committee. The
Personnel Issues Subcommittee convened for five meetings: February 19, February 28,
March 19, April 2, and April 17, 1996. The group’s primary effort and focus during
this series of meetings has been to:

(1) Identify specific issues and areas of concern;

(2) Assign priorities; and

(3) Develop alternatives and possible solutions to address the identified concern(s).

February 19, 1996 Meeting

The initial meeting of the Subcommittee began with an overview of organizational
matters and reporting requirements. Attention then turned to collecting subject matter
information to assist the group in identifying and defining specific issues. Mr. Ronald
Penny, State Personnel Director, presented an overview of certain aspects of the
personnel system. He cited several general issues, then pointed out specific resulting
problems, and presented suggested courses of action which would provide agencies with
some flexibility in dealing with the issues and possibly give a modicum of relief. He
indicated problems in the areas of:

Compensation. Agencies are prohibited from giving performance increases and from

using lapsed salaries to pay performance bonuses despite the fact that State employees
have been awarded fewer than three performance-related raises in the personnel system
in the last ten years. As a result, 78 percent of employees are concentrated between
the minimum and the midpoint of the salary range; conbsequently, newly hired

employees may come in making more than current employees with three to five years

of state service.




Emplovee relations, specifically as it relates to the time frames for handling grievances

and the seven different processes currently in place to handle the various types of
grievances; and

The credentials of agency personnel directors and the lack of a reporting relationship

between those directors and the Stéte Personnel Director.

Judge Julian Mann, Director and Chief Administrative Law Judge with the Office
of Administrative Hearings (OAH), presented an overview of that office. He explained
the purpose for which thé agency was created and the theory by which it operates,
reviewed the types and numbers of petitions filed, outlined the process, addressed the
issue of lengthiness in processing cases, and discussed the overall disposal and
disposition of contested cases.

The subcommittee then identified the following issues and areas for potential
review:

1. Question of duplication between the Office of Administrative Hearings and
the State Personnel Commission in the contested case hearings process;

2. Changes to the State Personnel Commission;

3. Question of the level of duplication of work between the Office of State
Personnel and agency personnel offices, particularly in the records processing,
classification, equal opportunity, and routine salary administration functions;

4. Delegation of authority from the Office of State Personnel to agency
personnel offices;

McDaniel Organizational Study of the Office of State Personnel;
Ernst and Young Study of the State’s classification system;
Current grievance procedure;

Changes to the State Personnel Act, Chapter 126 of the General Statutes;

Review of the Comprehensive Compensation System;

10. Structure and use of the Employee Assistance Program;

11. Discrepancies in salaries and use of the newly established in-range increase
policy;




12. Use of lapsed salary fund; and

13.  Establishing credentials requirements for agency personnel directors.
Subcommittee members selected three areas for further investigation: streamlining

and simplifying the grievance procedure, establishing qualifications requirements for

personnel directors, and the examining the establishment and use of the in-range

policy.

February 28, 1996 Meeting

The second meeting of the Personnel Issues Subcommittee was spent as a general
working session. The group discussed, in some detail, the delegation of authority to
agency personnel offices and the level of work being duplicated between the Office of
State Personnel and the personnel departments within the agencies. Mr. Don Huffman,
Director of the Position Management Division at the Office of State Personnel,
discussed the classification and compensation process and the involvement of agency
personnel staffs. He also explained the background and evolution of agency
decentralization agreements.

Representative Wilma Sherrill spoke briefly on in-range adjustments and the need
to review the matter further.

Representative Carolyn Russell and Mr. Huffman presented additional information
and several possible options to address the concerns regarding the need of uniform
credentials for agency personnel directors.

Mr. Ronald Penny, State Personnel Director, presented possible ways to
incorporate changes into the grievance process that had been requested by

Representative Arlene Pulley. Mr. John Hunter, a Raleigh attorney who handles State

employee grievance cases, and Mr. Alan Pugh, General Counsel to the Speaker of the '



House, both shared their experiences and perspectives in working through the State’s
grievance process. |

It was the strong concensus of the Subcommittee that some adjustment to the
grievance process was desperately needed. To that end, the Subcommittee settled on
the use of mediation as a means to reduce the time involved, eliminate the need for and
expense of an attorney, and provide a more level playing field for the employee. A
two-track procedure was designed to provide for an expedited process alongside the

existing contested case process. (See Appendix F)

March 19, 1996 Meeting

At its third meeting, the Subcommittee continued its exploration and discussion of
its three priority issues--streamlining the State employee grievance process, establishing
some minimum level of credentials for both the State Personnel Director and agency
personnel directors, and eliminating the duplication of work between the Office of State
Personnel and agency personnel departments.

In this regard, Mr. George Givens, legislative staff attorney, presented and
reviewed the draft entitled State Personnel System Amendments and reflecting the
subcommittee’s effort to streamline the review of grievances filed by State employees.
Subcommittee cochair, Ms. Jeanne Horton, and Mr. Don Huffman from the Office of
State Personnel distributed information which outlined the duplicated functions between
agencies and OSP and the cost-wise solution.

Subcommittee menibers agreed to some modifications and suggested that

representatives of concerned parties work out any other issues prior to the group’s next

meeting.




April 2, 1996 Meeting

The Subcommittee’s fourth meeting was devoted to reviewing drafts of the three
potential legislative proposals:  State Personnel Grievance Procedure, Personnel
Director Qualifications, and Decentralize Some OSP Functions.

Following an explanation of and substantial discussion on each, the Subcommittee
voted to recommend them to the full committee for its consideration and review, with
the hope and intent of reporting them to the 1996 Short Session of the General

Assembly.

April 17, 1996 Meeting

At its last meeting prior to the convening of the 1996 Regular Session of the
General Assembly, the Personnel Issues Subcommittee reviewed, discussed, and fine-

tuned the three draft legislative proposals submitted to and scheduled for consideration

by the full committee at its April 23, 1996 meeting.




FINDINGS AND RECOMMENDATIONS

The Personnel Issues Subcommittee findings and recommendations are included in
its proposed legislation found in this report and were based upon presentations,

information, and its review of issues involving State employees and the State Personnel

Act.




APPENDIX A

CHAPTER 542

AN ACT TO AUTHORIZE STUDIES BY THE LEGISLATIVE RESEARCH
COMMISSION, TO CREATE AND CONTINUE VARIOUS
COMMISSIONS, TO DIRECT STATE AGENCIES AND LEGISLATIVE
OVERSIGHT COMMITTEES AND COMMISSIONS TO STUDY
SPECIFIED ISSUES, TO MAKE VARIOUS STATUTORY CHANGES,
AND TO MAKE TECHNICAL CORRECTIONS TO CHAPTER 507 OF
THE 1995 SESSION LAWS.

The General Assembly of North Carolina enacts:

PART I.----- TITLE
Section 1. This act shall be known as ”"The Studies Act of 1995”.

PART II.-----LEGISLATIVE RESEARCH COMMISSION

Sec. 2.1. The Legislative Research Commission may study the
topics listed below. When applicable, the 1995 bill or resolution that
originally proposed the issue or study and the name of the sponsor is listed.
The Commission may consider the original bill or resolution in determining the
“nature, scope, and aspects of the study. The topics are:

(20)  State Personnel Issues, including needed revisions to the State
Personnel Act (Morgan)

Sec. 2.8. Committee Membership. For each Legislative Research
Commission committee created during the 1995-96 biennium, the cochairs of
the Legislative Research Commission shall appoint the committee membership.

Sec. 2.9. Reporting Dates. For each of the topics the Legislative
Research Commission decides to study under this act or pursuant to G.S.
120-30.17(1), the Commission may report its findings, together with any
recommended legislation, to the 1996 Regular Session of the 1995 General
Assembly, if approved by the cochairs, or the 1997 General Assembly, or
both.

Sec. 2.10. Bills and Resolution References. The listing of the
original bill or resolution in this Part is for reference purposes only and shall
not-be deemed to have incorporated by reference any of the substantive .
provisions contained in the original bill or resolution.

Sec. 2.11. Funding. From the funds available to the General
Assembly, the Legislative Services Commission may allocate additional monies
to fund the work of the Legislative Research Commission....




PART XXVI.-----EFFECTIVE DATE
Sec. 26.1. This act is effective upon ratification.
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APPENDIX B

PERSONNEL ISSUES COMMITTEE MEMBERSHIP
1995 - 1996

LRC Member: Rep. Gregory J. Thompson

PO Box 574
Spruce Pine, NC 28777
(704) 765-1992

President Pro Tempore Appointments

Sen. R.C. Soles, Jr., Cochair
PO Box 6

Tabor City, NC 28463

(910) 653-2015
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Mr. E. Clark Edwards
4909 Lakemont Drive
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Mr. Dan Emory
406 Butler Drive
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Sen. Fred M. Hobbs
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(910) 792-5177

Sen. Beverly M. Perdue
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(919)633-2667
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B-1

Speaker’s Appointments
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APPENDIX C

LEGISLATIVE PROPOSAL 1
State Personnel Grievance Procedure

Section 1 amends the catchline of Article 8 of Chapter 126 of the General
Statutes.

Section 2 adds short title and definitions sections and further clarifies that time
is computed according to Rule 6 of the Rules of Civil Procedure.

Section 3 repeals G.S. 126-34, the current provisions of grievance appeal for
State employees.

Section 4 specifies and defines the issues that may be raised in a grievance by a
State employee or former State employee, an apphcant for State employment, and an
applicant for initial State employment with veterans’ status.

Section 5 of the legislative proposal explains its applicability to certain
employees of units of local government, outlines the issues for which such employees
may raise a grievance, and references the contested case procedure as the vehicle for
filing petitions.

Section 6 adds six new sections to Chapter 126 of the General Statutes. They
address and outline procedures for the following situations:

Initiation of a grievance and the procedure for resolving a grievance within
an agency;

Procedure for-resolving a grievance when the grievance is not resolved
within an agency;

Expedited resolution of a grievance by a qualified neutral party;

Grounds for contested cases and time requirements in the administrative
hearings process;

Agency limitations on and rights of judicial review;

Submission of reports from the Office of State Personnel and Office of
Administrative Hearings to the General Assembly.

Section 7 authorizes the State Personnel Commission to issue final orders and
supplemental orders concerning employment actions or personnel actions concerning
issues that may be raised in a grievance.

Section 8 clarifies that Article 3 of Chapter 6 of the General Statutes does not
apply to the Commission’s award of costs, witness fees, and attorney fees.

Section 9 allows that disputes as to an employee’s coverage under the Chapter’s
provisigils are to be resolved under the procedures outlined in Section 4 of this
proposal.

Section 10 authorizes the State Personnel Commission to adopt rules specifying
minimum procedures for resolving employee grievances concerning performance
appraisals or bonus award amounts. It further states that these issues may not be
raised in a contested case under Chapter 150B of the General Statutes.

Section 11 repeals the current provisions covering time limits for appeals of
applicants and non-career State employees.

Sections 12 and 13 make conforming changes to several current statutory
references.- :

Section 14 amends G.S. 126-25 to make gender neutral modlﬁcatlons to the
current statute.

Sections 15 and 16 make technical changes to G.S. 126-35 and 126-36.

In sections 17 and 18, the existing provisions addressing appeals to the
Commission by applicants and a specific group of State employees are repealed.

C-1




Section 19 clarifies that the State Personnel Commission renders the final
agency decision in a contested case. Situations for final and advisory Commission
decisions to county boards and local or area authorities are also outlined.

Sections 20 and 21 repeal affected and no longer applicable provisions
concerning appeals time frames and scope of the article.

Section 22 makes technical changes and clarifies that the reviewing court shall
award costs and attorney fees to a grievant who obtains a reversal or modification to
such an award made by the State Personnel Commission.

Section 23 amends G.S. 126-82(d) to provide that an eligible veteran who did
not receive a veteran’s preference may file a grievance in accordance with sections 4
and 6 of this proposal.

Section 24 allows persons who are certified mediators by the Administrative
Office of the Courts and who successfully complete the required training course may
serve as qualified neutral parties without meeting other requirements in section 6
until July 1, 1998.

Section 25 instructs the State Personnel Commission to adopt rules to
implement the provisions of this act; such rules shall become effective July 1, 1997
unless a later date is required by law. The Commission is also directed to prepare,
by July 1, 1997, a list of persons who may serve as qualified neutral parties.

Sections 1 through 23 become effective on July 1, 1997 and apply to grievance
filed on or after that date, with the exception of G.S. 126-34.7 in section 6 which
becomes effective upon ratification and applies to any final agency decision of the
Commission for which a petition for judicial review has not been filed. Sections 24
through 26 of this proposal are effective upon ratification.
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A BILL TO BE ENTITLED
AN ACT TO STREAMLINE THE REVIEW OF GRIEVANCES FILED BY STATE
EMPLOYEES AND APPLICANTS FOR STATE EMPLOYMENT.
The General Assembly of North Carolina enacts:
Section 1. The catchline to Article 8 of Chapter 126 of
the General Statutes reads as rewritten:
"Article 8.

Resolution of Employment Grievances."
Sec. 2. Article 8 of Chapter 126 of the General
Statutes is amended by adding two new sections to read:
"§ 126-32. Short title. '
This Article shall be known and may be cited as the State
Personnel Act.
§ 126-33. Definitions; time.
(a) Unless a different meaning is required by the context, as
used in this Article: .
(1) ‘Agency’ means all authorities, boards, bureaus,
' commissions, councils, departments, divisions, and
offices, of the State government; The University of
North Carolina; and units of local government, but
only insofar as the unit of local government
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employs persons in a county or area social
services; public health; mental health,
developmental disabilities, or substance abuse
department or authority; or a local - emergency

management agency that receives federal
grant-in-aid funds.
(2) ‘Applicant’ means a person who does not hold a

probationary or permanent position appointment as a
State employee at the time the person makes
- application for State employment.

(3) ‘Career State employee’ means a State employee who
has been continuously employed by an agency for 12
or more months prior to the date of a personnel
action or issue giving rise to a grievance under
G.S. 126-34.1. The provisions of G.S. 126-1.1 do
not apply to this Article.

P i .
-  (4) ‘*Commission’ means the State Personnel Commission.
2 . - - - -

e (5) ‘File’, when used in connection with a grievance,
5*-§= means the delivery of a written complaint regarding
wg W a personnel action or issue to the personnel
o= o officer of an agency.
oS & (6) ‘Final agency decision’ has the same meaning as in

g G.So 150B_36-

~ w  (7) ‘Personnel officer’ means the person within an

agency who is designated by the chief executive
officer of the agency as the personnel officer with
whom a grievance is to be filed or, if no person is
so designated, the chief executive officer of the
agency.
(b) Time shall be computed as provided by Rule 6 of the Rules
of Civil Procedure, G.S. 1la-1."
Sec. 3. G.S. 126-34 is repealed.
Sec. 4. G.S. 126~34.1 reads as rewritten:
"§ 126-34.1. GCrounds— for contested—case—under—the—State
Personnel Act Issues that may be raised in a grievance defined.
(a)' A State employee or former State employee may file +n—the

3—e£—cha§tep—l50B—oé—the—cene;a;—Statutes a grlevance only as to

the following personnel actions or issues: issues and those
listed in subsections (c) and L;) of this eotlon:
(1) Dismi ] i : g1
Dismissal based upon an alleged violation of G.S.
126-35, if the employee is a career State employee.

Page 2 ‘ PER96-RTZ-001.09
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1 (2) An alleged unlawful State employment practice
2 ‘ constituting discrimination, as proscribed by G.S.
3 126-36, including:
| 4 a. Denial of promotion, transfer, or training, on
| 5 account of the employee’s age, sex, race,
6 color, national origin, religion, creed,
7 : - political affiliation, disability, or
| 8 4 § handicapping condition as defined by Chapter
| 9 o 168A of the General Statutes.
10 S 9 = b. Demotion, reduction in force, or termination
11 wr Wl of an employee in retaliation for the
12 o E:_ employee’s opposition to alleged
13 o o discrimination on account of the employee’s
14 es age, sex, race, color, national origin,
15 EE religion, creed, political affiliation,
16 disability, or handicapping condition as
17 defined by Chapter 168A of the General
18 Statutes.
19 (3) Retaliation against an employee, as proscribed by
| 20 G.S 126-17, for protesting an alleged violation of
21 G.S. 126-16.
22 {4) Denial of the veteran's—preference—granted—in
23 accordance—with —Article 13 of this Chapter—in
24 initial State employment or in—connection—with a
| 25 reduction—in—force, for —-an—eligible—veteran—as
26 defined by-G+S+—126=81~
| 27 (5) Denial of promotion for as a result of a failure to
| 28 post or failure to give priority consideration for
| 29 promotion er—reemployment, t0o a career State
30 employee as required by G&G+S~—3126=7+1—and—GC-S~
31 126=36~2~ G.S. 126-7.1(c) by an agency other than
| 32 the agency that employs the career State employee.
| 33 {6} Denial of an employee’'s—reguest—for removal—of
34 allegedly inaccurate—or misleading—information from
35 the employee’s personnel file as—provided—by G6-+S~
36 126=25.
37 (7) Denial of reemployment priority as required by
38 G.S. 126-5(e) (1), G.S. 126-5(e) (2), G.S.
39 ~ 126-7.1(cl), or G.S. 126-7.1(c2) to a former career
40 State employee by an agency other than the agency
i 41 that separated the career State employee as a
| 42 result of a reduction in force.
43 (b) An applicant for initial State employment may file in—the
44 a ] e"-‘ < i = Tamae '9- - afans ) =2 = 2 e A i e
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3-of Chapter150B-of the GCeneral Statutes—based—upons a grievance
only as to the following personnel actions or issues and those
listed in subsection (bl) of this section:
(1) Alleged denial of employment in violation of G.S.
126-16.

126=25+

(3) Denial of equal opportunity for employment and

compensation on account of the employee’s age, sex,

race, color, national origin, religion, creed,

disability, or handicapping condition as defined by

Chapter 168A of the General Statutes. This

subsection with respect to equal opportunity as to

age shall be limited to persons who are at least 40

years of age.

Denial-of the-veteranls preference—in-initial-State

] I  dod 1 icle 13 of thic Cl
. licibl o fined I S 126-8]
(5) A false accusation regarding, or disciplinary

action relating to, a State employee’'s alleged
violation of G.S. 126-14 or G.S. 126-14.1.

(bl) An applicant for initial State employment may file a
grievance as to the denial of the veteran’s preference provided
in Article 13 of this Chapter.

(c) Inthe caseof a-dispute A State employee or former State
employee may file a grievance as to whether a State employee'’s
position is properly exempted as a policymaking position, as
defined in G.S. 126-5(b), from the State Personnel Act under &S~
126-5 I ] " . ] E£5 £ Adminic .

DRAFT.
FOR REVIEW ONLY

E

General Statutes~ G.S. 126-5(d).

(4) A State employee or applisant—ie;—State—empleyment—may
£l . 1 VEE] £ Admini . i 3

G+S~126=14.1. former State employee may file a grievance as to
the following personnel actions or issues:
(1) Demotion or suspension without pay based on an
alleged violation of G.S. 126-35, if the employee
is a career State employee.

Page 4 : PER96-RTZ-001.09
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(2) Denial of the veteran’s preference provided in
Article 13 of this Chapter in connection with a
reduction in force, if the employee is a career
State employee.

(3) Denial of promotion as a result of a failure to
post or failure to give priority consideration for
promotion to a career State employee as required by
G.S. 126-7.1(c) by the agency that employs the
career State employee. ‘

(4) Denial of reemployment priority as required by G.S.
126-7.1(cl) or G.S. 126-7.1(c2) to a career_ State
employee by the agency that separated the career
State employee as a result of a reduction in force.

(5) Denial of an employee’s request for removal of
allegedly inaccurate or misleading information from
the employee’s personnel file as provided by G.S.
126-25.

(6) Separation of a career State employee resulting
from a reduction in force where the employee
alleges that the separation was arbitrary or
capricious because the agency failed to follow a
plan for reduction in force approved by the Office
of State Personnel.

{e}—Any issue for —which appeal -to—the State— Personnel

Sec. 5. G.S. 126-34.2 reads as rewritten:
"§ 126-34.2. Alternative —dispute—resolution. Applicability;
procedure for certain employees of units of local government.

(a) Only the following provisions of this Article, as modified
by this section, apply to employees of a county or area social
services; public health; mental health, developmental
disabilities, or substance abuse department or authority; or a
local emergency management agency that receives federal
grant-in-aid funds: G.S. 126-33, 126-34.1, 126-34.2,
126-34.6(a), 126-34.6(b), 126-34.6(c), 126-34.6(d), 126-34.7,
126-35, and 126-37. An employee of a county or area social
services; public health;. mental health, developmental
disabilities, or substance abuse department or authority; or a
local emergency management agency that receives federal
grant-in-aid funds may raise only the personnel actions or issues
set out in the following provisions of G.S. 126-34.1 as a
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grievance: subdivisions (1), (2), and (3) of subsection (a);
subdivisions (1) and (2) of subsection (b); and subdivisions (1)
and (5) of subsection (d). An employee of a county or area
social services; public health; mental health, developmental
disabilities, or substance abuse department or authority; or a
local emergency management agency that receives federal
grant-in-aid funds may raise a grievance as to the personnel

actions and issues listed in this sectlon by filing a petltlon

16
17
18
19
20
21
22
23
24
25

Gemm&ss&enr Statutes. An employee of a county or area social
services; public health; mental health, developmental
disabilities, or substance abuse department or authority; or a
local emergency management agency that receives federal
grant-in-aid funds shall file a grievance within 30 days after
notice of the decision or action giving rise to the grievance or,
in the case of a grievance arising under G.S. 126-34.1(d4d)(5),
within 30 days after the employee discovers the allegedly
inaccurate or mlsleadlng information.

(D) ; .i . ] . ] o

28
29
30
31
32
33
34
35
36
37

Gase—undep—gvsf—426—34rLr As used in thlS sectlon and in G. S.

126-37(bl), the phrase ‘employee of a county or area social
services; public health; mental health, developmental
disabilities, or substance abuse department or authority; or a
local emergency management agency that receives federal
grant-in-aid funds’ includes, with respect to a grievance that
may by raised by an employee, a former employee of any of the
listed departments and authorities and, with respect to a
grievance that may be raised by an applicant, an applicant for

employment with any of the listed departments or authqrities.

42
43

Sec. 6. Article 8 of Chapter 126 of the General
Statutes is amended by adding six new sections to read:
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"§ 126-34.3. Initiation of a grievance; procedure for resolution
of a grievance within an agency.

(a) An applicant, State employee, or former State employee may
initiate a grievance as to any of the personnel actions or issues
set out in G.S. 126-34.1 by filing a written complaint with the
personnel officer of the appropriate agency. An applicant, State
employee, or former State employee shall file a grievance within
30 days after notice of the decision or action giving rise to the
grievance or, in the case of a grievance arising under G.S.
126-34.1(d)(5), within 30.days after the State employee or former
State employee discovers the allegedly inaccurate or misleading
information. The appropriate agency for a grievance by an
applicant is the agency with which the grievant sought
employment. The appropriate agency for a grievance by a State
employee is the agency with which the grievant is employed except
that, if the grievance concerns an application for employment by
another agency, the appropriate agency is the agency with which
the grievant sought employment. The appropriate agency for a
grievance by a former State employee is the agency with which the
grievant was formerly employed except that, if the grievance
concerns reemployment by another agency, the appropriate agency
is the agency with which the grievant sought reemployment.

(b) The agency shall have 30 days from the date the grievance
was filed to resolve the grievance within the agency. The
Commission shall adopt rules specifying minimum procedures for
agency informal internal resolution of grievances. Each agency
shall adopt written procedures for the informal internal
resolution of grievances that are consistent with rules adopted
by the Commission. No agency procedure for the informal internal
resolution of grievances shall be applicable to any grievant
until the Commission has approved the procedure. Neither the
agency nor the grievant shall be represented by an attorney or
third party during any meeting between any representative of the
agency and the grievant held in connection with the agency
internal informal grievance resolution procedure. The Commission
shall not award and an agency shall not pay attorney fees in
connection with the agency internal informal grievance resolution
procedure.

(c) If the agency and the grievant resolve the grievance
within 30 days of the date on which the grievance was filed, the
agency shall reduce the resolution of the grievance to writing in
a memorandum of agreement. The memorandum of agreement shall set
out all the terms and conditions of the resolution of the
grievance and shall specify when the terms and conditions become
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effective. The agency head or personnel officer and the grievant

shall sign the memorandum of agreement, and the agency shall

submit the memorandum to the Office of State Personnel for
approval in accordance with rules adopted by the Commission.

(d) If the agency and the grievant do not resolve the
grievance within 30 days, the grievant may proceed as provided in
G.S. 126-34.4. :

§ 126-34.4. Procedure for resolution of a grievance when the

grievance is not resolved within an agency.

(a) If the agency and the grievant do not resolve the
grievance within the 30-day period provided for the informal
internal resolution of the grievance by the agency under G.S.
126-34.3, a grievant who is: '

(1) An applicant for State employment whose grievance
arises under G.S. 126-34.1(b) or G.S. 126-34.1(bl)
may file a petition for a contested case with the
Office of Administrative Hearings under Article 3
of Chapter 150B of the General Statutes.

(2) A State employee or former State employee whose
grievance arises under G.S. 126-34.1(a) or G.S.
126-34.1(c) may file a petition for a contested
case with the Office of Administrative Hearings
under Article 3 of Chapter 150B of the General
Statutes.

A State employee or former State employee whose

grievance involves personnel actions or issues

arising under G.S. 126-34.1(d) may proceed only as

provided in G.S. 126-34.5.

(4) A State employee or former State employee whose
grievance involves personnel actions or issues
included under both subdivisions (2) and (3) of
this section may proceed only by filing a petition
for a contested <case with the Office of
Administrative Hearings under Article 3 of Chapter
150B of the General Statutes.

(b) A grievant must file a petition for a contested case under
subdivisions (1), (2), or (4) of subsection (a) of this section
with the Office of Administrative Hearings as provided in G.S.
150B-23(a) no later than 30 days after the last day of the 30-day
period provided for the informal internal resolution of the
grievance by the agency under G.S. 126-34.3. If the grievant
fails to file a petition for a contested case within 30 days
after the last day of the 30-day period provided for the informal

-~
w
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internal resolution of the grievance by the agency, the agency
shall dismiss the grievance.

(c) A grievant must notify the personnel officer in writing if
the grievant wishes to proceed under G.S. 126-34.4(a)(3) and G.S.

126-34.5 no later than 15 days after the last day of the 30-day
period provided for the informal internal resolution of the
grievance by the agency under G.S. 126-34.3. If the grievant
fails to notify the personnel officer that the grievant wished to

proceed under G.S. 126-34.4(a)(3) and G.S. 126-34.5 within 15
days after the last day of the 30-day period provided for the
informal internal resolution of the grievance by the agency, the
agency shall dismiss the grievance.

§ 126-34.5. Expedited resolution of a grievance by a qualified
neutral party.

(a) If the agency and the grievant do not resolve a grievance
arising under G.S. 126-34.1(d) within the 30-day period provided
for the informal internal resolution of the grievance by the
agency under G.S. 126-34.3 and the grievant has notified the
agency that the grievant wishes to proceed with the grievance,
the agency and the grievant shall have five days in which to
select a qualified neutral party by mutual agreement. Within
five days after the agency and the grievant mutually agree on a
gualified neutral party, the agency shall notify the Office of
State Personnel of the grievance. The agency shall include the
name of the qualified neutral party in the notice. If the agency
and the grievant are unable to agree on a qualified neutral
party, the agency shall notify the Office of State Personnel of
the grievance and shall include in the notice a request that the
Office of State Personnel select a qualified neutral party. The
Office of State Personnel shall select a qualified neutral party
within five days after it receives the request from the agency.

(b) The Office of State Personnel shall maintain a list of all
persons who currently meet the requirements for service as a
qualified neutral party. An agency and a grievant may select by
mutual agreement any qualified neutral party whose name appears
on the list. In selecting a qualified neutral party by mutual
agreement, the agency and the grievant may choose any person who
currently meets the requirements for service as a qualified
neutral party. In selecting a qualified neutral party when the
agency and the grievant cannot agree on a qualified neutral
party, the Office of State Personnel shall choose a person who
currently meets the requirements for service as a qualified
neutral party and who has not served a qualified neutral party

DRAFT -
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for the resolution of a grievance involving the agency within the

preceding six months.

(c) In order to serve as a qualified neutral party in the

grievance resolution process, a person shall:

(1)

Not be a State employee or an agent of any State

(2)

agency.
Not have been a State employee or an agent of any

3)

State agency within the preceding 12 months.
Other than service as a qualified neutral party for

the resolution of another grievance, have no
personal, financial, or business interest in, or
relationship with, the agency, the grievant, any
other State agency, State employee, or other person
involved with the grievance; or any aspect of the
grievance.

Not have prior knowledge of the grievance or of any

|~
R
P

|-
wu

fact that bears on the merits of the grievance.
Successfully complete 40 hours of training in basic

o
(=)

mediation or other alternative dispute resolution
methods.
Successfully complete a training course provided by

DRAFT-
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(7)

the Office of State Personnel on policy and
procedure under this Chapter and rules adopted
under this Chapter as they relate to the discipline
and dismissal of State employees and the resolution
of grievances.

Meet any other qualifications that the Commission

(d) The

shall establish by rule.
Commission shall adopt rules specifying minimum

procedures for the expedited resolution of a grievance by a

qualified neutral party. In the conduct of the grievance

resolution process, the gualified neutral party shall:

(1)

Control the grievance resolution process.

(2)

Maintain impartiality.

(3)

Schedule meetings with designated agency

(4)

representatives and the grievant to mediate the
grievance.
Explain the procedures to be followed in, and the

(5)

requirements of, the grievance resolution process.
Maintain the confidentiality of all communications

that occur as a part of the grievance resolution
process.

(e) Any costs associated with the use of a qualified neutral

44 party in the resolution of a grievance shall be borne by the

Page 10
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agency. The Commission shall establish a schedule of rates to be
paid to neutral parties in the resolution of grievances.

(f) Neither the agency nor the grievant shall be represented
by an attorney or third party during any proceeding conducted by
the qualified neutral party. The Commission shall not award and
an agency shall not pay attorney fees in connection with
proceedings conducted by a qualified neutral party.

(g) If the agency and the grievant are able to resolve the
grievance within 45 days of the date on which the qualified
neutral party is selected, the qualified neutral party shall
reduce the resolution of the grievance to writing in a memorandum
of agreement. The memorandum of agreement shall set out all the
terms and conditions of the resolution of the grievance and shall
specify when the terms and conditions become effective. The
agency head or -personnel officer and the grievant shall sign the
memorandum of agreement, and the agency shall submit the
memorandum to the Office of State Personnel for approval in
accordance with rules adopted by the Commission. Upon approval
by the Office of State Personnel or the Commission, the agreement
becomes a final order of the Commission binding upon both the
agency and the grievant.

(h) If the agency and the grievant are unable to resolve the
grievance within 45 days of the date on which the qualified
neutral party is selected, the agency and the grievant may
mutually agree to extend the time during which the qualified
neutral party may attempt to resolve the grievance.

(i) If the agency and the grievant are unable to resolve the
grievance within 45 days of the date on which the qualified
neutral party is selected or within the mutually agreed extension
period, the qualified neutral party shall prepare a written
report on the status of the grievance. The report shall include
a statement of the facts involved in the grievance as determined
by the qualified neutral party; identify any law, rule, or policy
that the qualified neutral party determines to be relevant to the
resolution of the grievance; and state the qualified neutral
party’s recommended resolution of the grievance. The qualified
neutral party shall provide the agency and the grievant with a
copy of the report within five days after the date on which the
45-day expedited grievance resolution period ends. The agency
and the grievant shall have ten days to review the report and
decide whether to accept the recommended resolution of the
grievance. If the agency and the grievant accept the recommended
resolution of the grievance, the qualified neutral party shall
reduce the resolution of the grievance to writing in a memorandum

DRAFT:
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of agreement. The memorandum of agreement shall set out all the
terms and conditions of the resolution of the grievance and shall
specify when the terms and conditions become effective. The
agency head or personnel officer and the grievant shall sign the
memorandum of agreement, and the agency shall submit the
memorandum to the Office of State Personnel for approval in
accordance with rules adopted by the Commission. Upon approval
by the Office of State Personnel or the Commission, the agreement
becomes a final order of Commission binding upon both the agency
and the grievant.

(i) Any dispute between the agency and the grievant regarding
implementation of a final order of the Commission resolving a
grievance under this section shall be referred to the Commission.
The Commission shall attempt to resolve any dispute regarding
implementation of the order, shall determine whether the agency
and the grievant have substantially complied with the terms of
the final order, and shall issue any supplemental order it
determines to be necessary to the implementation of the final
order. In the event that either the agency or the grievant
fails to comply with a supplemental order of the Commission, the
agency or the grievant may file an action in the superior court
of Wake County to enforce the order.

(k) If the agency and the grievant do not accept the

" recommended resolution of the grievance as provided in subsection

(i) of this section, the grievant may file a petition for a
contested case under Article 3 of Chapter 150B of the General
Statutes within 30 days after the date on which the 45-day
expedited grievance resolution period ends.

(1) If the Office of State Personnel and the Commission
disapprove a memorandum of agreement submitted for approval under
this section or under G.S. 126-34.3(d), the Office of State
Personnel shall return the memorandum of settlement to the agency
with a written statement of objections. The agency and the
grievant may amend the memorandum of agreement and resubmit it to
the Office of State Personnel for approval. If the agency and
the grievant do not agree on amendments to the memorandum of
agreement, the memorandum of agreement is void and the agency and
the grievant my proceed as provided in this Article.

§ 126-34.6. Administrative hearings. '

(a) No issue other than those specifically set out in G.S.
126-34.1 shall be grounds under this Chapter for a contested case
under Article 3 of Chapter 150B of the General Statutes. No
person may file a petition for a contested case with the Office

DRAFT- -
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of Administrative Hearings unless the person has complied with
the procedure set out in this Article.

(b) In assigning an administrative law judge to preside over
contested cases under this Article, the Chief Administrative Law
Judge shall give priority to contested cases that involve a
grievance under G.S 126-34.1(a)(1) and G.S. 126-34.1(c). G.S.
150B-23.1 shall not apply to a contested case filed under this
Article.

(c) The administrative law judge shall file a recommended
decision in a contested case under this Article within 180 days
from the date on which the petition for a contested case is
filed. The Office of Administrative Hearings shall forward a
copy of the official record to the Commission and shall forward a
copy of the recommended decision to the agency and the grievant
within 30 days of the date the administrative law judge files the
recommended decision.

(d) Notwithstanding G.S. 150B-44, the Commission has 90 days
from the day it receives the official record in a contested case
from the Office of Administrative Hearings or 90 days after its
next reqularly scheduled meeting that occurs at least 30 days
after the day it receives the official record, whichever is
longer, to make a final decision in the case. This time limit
may be extended by agreement between the parties or, for good
cause shown, by the Commission for an additional period of up to

90 days.
(e) The report of the qualified neutral party is not
admissible in any contested case or subsequent judicial

proceeding regarding the grievance, and the gqualified neutral
party shall not be a witness in any contested case or subsequent
judicial proceeding regarding the grievance.

§ 126-34.7. Judicial review.

Article 4 of Chapter 150B of the General Statutes governs
judicial review of final agency decisions under this Article.
Notwithstanding G.S. 150B-43, an agency may not seek judicial
review of a final order of the Commission. This section shall
not be construed to limit the right of an agency to raise any
issue within the scope of review set out in G.S. 150B-51 in a
response to a petition for judicial review, as provided in G.S.
150B-46. ' ‘ ‘ "
§ 126-34.8. Reports. v :

On or before 1 December of each year, the Office of State
Personnel shall report to the Joint Legislative Commission on
Governmental Operations on the administration of the grievance

‘resolution procedure under this Article during the previous
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fiscal year. The report shall include statistical information on
the number of grievances filed, the nature of the grievances, the
disposition of the grievances, the time required to dispose of
grievances, the costs associated with the disposition_of
grievances, and the cost associated with each grievance that is
resolved by settlement. Every agency shall furnish to the Office
of State Personnel the information required to complete this
report not later than 1 September of each year. The Office of
Administrative Hearings shall furnish the Office of State
10 Personnel with statistical information to be included in the
11 report on the number of contested cases filed, the nature of the
12 contested cases, the disposition of the contested cases, and the
13 time required to dispose of contested cases by 1 September of
14 each year."

O~ O W N

O

15 Sec. 7. G.S. 126-4(9) reads as rewritten:

16 "(9) ; . £ . £ laind I the i . e
; 17 b bindi . A 1 el
| 18 appropriate—action The issuance of final orders
‘ 19 and supplemental orders concerning employment,
| 20 promotion, demotion, transfer, discharge,

21 reinstatement, and any other personnel action or

22 issue defined as—a contested-case—issue—by—this
| 23 Chapter in-all cases as—the Commission—shall £find

24 g FJustified. set in G.S. 126-34.1."

25 " & Sec. 8. G.S. 126-4(11) reads as rewritten:

26 PO "(11) In—cases—where-the Commission finds—-discrimination

27 b or—orders reinstatement or back pay whether (i}
| 28 - g% heard by the Commission—er{ii)—appealed—for
| 29 & i limited review after settlement or (iii} resolwved
| 30 o’ £ at—the agency—level,the-assessment—of-reasonable

31 , §§ attorneys’ fees—and witnesses' —fees—against—the

32 bk State-agency-involved. The award of costs, witness
| 33 fees, and attorney fees under Article 8 of this

' 34 Chapter. Article 3 of Chapter 6 of the General

35 Statutes shall not apply to the award of costs,

36 witness fees, or attorney fees under Article 8 of

37 this Chapter." :

38 Sec. 9. G.S. 126-5(h) reads as rewritten:

39 "(h) In case of dispute as to whether an employee is subject

40 to the provisions of this Chapter, the dispute shall be resolved

41 as provided in Article 3-of Chapter 150B~ G.S. 126-34.1(c) and
42 GoSo 126-34-3-"

43 Sec. 10. G.S. 126-7(c) reads as rewritten:
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GENERAL ASSEMBLY OF NORTH CAROLINA SESSION 1995

1 "(c) Career growth recognition awards, cost-of-living
2 adjustments, and performance bonuses shall be based on annual
3 performance appraisals of all employees conducted by each
4 department, agency, - and institution. The State Personnel
5 Commission, under the authority of G.S. 126-4(8), shall adopt
6 policy—and regulations rules for performance appraisal. The
7 pelicy and regulations rules shall include the following:
8 (1) The performance appraisal system of each
9 department, agency, or institution shall be
10 designed and administered to ensure that career
11 growth recognition awards, cost-of-living
12 adjustments, and performance bonuses are
13 _ distributed fairly.
14 (2) To be eligible to distribute career growth
15 recognition awards, cost-of-living adjustments,
16 and performance bonuses, a department, agency, or
17 institution shall have an operative performance
18 - appraisal system which that has been approved by
19 < Eé the Commission. The performance appraisal system
20 e S adopted shall use a rating scale of five levels,
21 b EE with level four or ©better qualifying for
22 @ug w performance bonuses, level three or Dbetter
23 py= a qualifying for career growth recognition awards,
24 = and level two or better qualifying for
25 = = cost-of-1living adjustments. The performance
26 8 appraisal system adopted shall adhere to modern
27 personnel management techniques and practices in
28 common use in the public and private sectors.
29 (3) The State Personnel Director shall help
30 departments, agencies, and institutions to
31 establish and administer their performance
32 appraisal systems and shall provide initial and
33 ongoing training in performance appraisal and
34 performance system administration.
35 (4) An employee whose performance is rated at or above
36 level four of the rating scale shall be eligible
37 to receive, subject to the rules and regulations
38 of the Commission, a performance bonus unless the
39 employee’s supervisor justifies in writing to the
40 employee the decision not to award the performance
41 bonus. Other than the Commission, no department,
42 ‘ agency, or institution shall set limits so as to
43 preclude an employee whose performance exceeds
44 management’s expectations and performance
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(4a)

(4b)

(5)
(5a)
(6)

(7)

requirements from consideration for a performance
bonus.

An employee whose performance is rated at or above
level three of the rating scale shall receive a
career growth recognition award wunless the
employee’s supervisor justifies in writing to the
employee the decision not to give the career
growth recognition award. The career growth
recognition award shall represent a two percent
(2%) increase within the employee’s assigned pay
grade. In no event shall any award increase an
employee’s compensation above the maximum of the
range. Other than the Commission, no agency,
department, or institution shall set limits so as
to preclude an employee whose performance meets or
exceeds management’s expectations and performance
requirements from receiving a career growth
recognition award.

An employee whose performance is rated at or above
level two of the rating scale and who is not
involved in the final written stage of the
disciplinary procedure shall receive a
cost-of-living increase. Other than  the
Commission, no agency, department, or institution
shall set limits or initiate written disciplinary
procedures for the purpose of precluding an
eligible employee from receiving a cost-of-living
adjustment.

Repealed by Session Laws 1993, c. 388, s. 1.
Repealed by Session Laws 1993, c. 388, s. 1.

The State Personnel Director may rescind any
career growth recognition award or performance
bonus that does not appear to meet the intent of
the provisions of the performance appraisal system
and require the originating department, agency, or
institution to reconsider or justify the increase.
An employee who disputes the fairness of his or
her performance appraisal or the amount of a
performance bonus awarded or who believes that he
or she was unfairly denied a career growth
recognition award or performance bonus shall first
discuss the problem with his or her supervisor.
Appeals—of A grievance as to the supervisor’s
decision shall be made may be initiated only %e

PER96-RTZ-001.09
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(7a)

the—grievance—committee—or by filing a written
complaint with the personnel officer of the agency
with which the grievant is employed. The
personnel officer shall refer the grievance to the
internal performance review board eof—the
department,—agency,—er—institution 0or referee.
which The internal performance review board or
referee shall make a recommendation to the head of

the department,—agency,—or—institutien agency for
a final decision,or when-consented—to by both-the

pay—disputes.~ decision. Notwithstanding—G+S~
450B4lGLy—and—GTST—426—22T—426=257—and—426=347 A
grievance as to a performance
appraisal or a—*ne;ud*ng—d*sputes—abeu%—*né;v&dual
the amount awarded as a performance appraisals,
shall bonus is not be—considered—contested—case
issues~ a grievance under G.S 126-34.1 and may not
be raised in a petition for a contested case under
Chapter 150B of the General Statutes. The State
Personnel Commission shall adopt rules specifying
minimum procedures for the resolution within an
agency of a grievance as to a performance
appraisal or the amount awarded as a performance
bonus.
Each department, agency, and institution shall
establish a performance management and pay
advisory committee as part of the performance
appraisal system. The purpose of the committee is
to ensure that salary increases and awards are
made in an equitable manner. The committee shall
be responsible for reviewing: R
a. Agency salary increase and award policies to
determine whether this section and any
guidelines promulgated by the State Personnel
Commission have been adhered to; '
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1 b. Agency training and education programs to
2 determine whether all employees receive
3 appropriate information; and

4 c. Performance appraisal ratings within the
5 department, agency, or institution to
6 determine whether an equitable distribution
7 has been made.

8 The committee must have a minimum of five
9 members. The head of each department, agency, and
10 institution shall appoint the members of the
11 committee with equal representation of
12 - nonsupervisory, supervisory, and management
13 employees. The committee shall elect its own
14 chair. ‘

15 The performance management and pay advisory
16 committee shall meet at least two times each year.
17 Sem The committee shall submit a written report
18 EE following each meeting to the head of the
19 (o L= department, agency, or institution. The report
20 ik'j: shall include recommendations for changes and
21 R corrections in the administration of the
22 om oo Eﬁ " performance management. system. The

- 23 £ e recommendations of the committee shall be advisory

24 ég only. The head of the department, agency, or
25 b institution shall respond to the committee within
26 three months. Copies of the report shall be
27 included in the report to the Office of State
28 Personnel that is required of that agency,
29 department, or institution. Summaries of the
30 report shall be included in the annual reports
31 that are mandated by this subsection.

32 (8) The State Personnel Director shall monitor the
33 performance appraisal system and the distribution
34 of salary increases and awards within each
35 department, agency, and institution. Each
36 department, agency, and institution shall submit
37 ) to the Director annual reports which that shall
38 include data on the demographics of performance
39 ‘ratings, the frequency of evaluations, the
40 distribution of salary increases and awards, and
41 the implementation schedule for salary increases
42 and awards. The Director shall analyze the data
43 to ensure that salary increases and awards are
44 distributed fairly within each department, agency,
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and institution and across all departments,
agencies, and institutions of State government and
shall report back to each department, agency, and
institution on its appraisal and distribution

performance.

(9) The State Personnel Director shall report annually
on the Comprehensive Compensation System to the
Commission. The report shall evaluate the

performance of each department, agency, and
institution in the administration of its appraisal
system and the distribution of salary increases
and awards within each department, agency, and
institution and across State government. The
report shall include recommendations for improving
the performance appraisal system and alleviating
inequities. Copies of the report, as adopted by
the State Personnel Commission, shall be sent to
the Governor, Lieutenant Governor, President Pro
Tempore of the Senate, Speaker of the House of
Representatives, the standing personnel committees
of the House of Representatives and the Senate,
and the State Auditor. The State Personnel
Director shall recommend to the General Assembly
for its approval sanctions to be levied against
departments, agencies, and institutions that have
deficient performance appraisal systems or that do
not link salary increases and awards to employee
job performance. These sanctions may include
withholding salary increases and awards from the
managers and supervisors of individual employing
units of departments, agencies, and institutions
in which discrepancies exist.

(10) Repealed by Session Laws 1993, c. 388, s. 1."

Sec. 11. G.S. 126-7.2 is repealed.

Sec. 12. G.S. 126-14(c) reads as rewritten:

"(c) A State employee subject to the Personnel Act,
probationary State employee, or temporary State employee who
without probable cause falsely accuses a State employee or a
person appointed to State office of violating this section shall
be subject to discipline or change in employment status in
accordance with the provisions of G.S. 126=35,—126=37,—and-126=38
126-35 and G.S. 126-37 and may, as otherwise provided by law, be
subject to criminal penalties for perjury or civil liability for
libel, slander, or malicious prosecution."”
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Sec. 13. G.S. 126-14.1(c) reads as rewritten:

"(c) A State employee subject to the Personnel Act,
probationary State employee, or temporary State employee, who
without probable cause falsely accuses a person of violating this
section shall be subject to discipline or change in employment
status in accordance with the provisions of G.S. 126=35,—126=37+
and 126-38 126-35 and G.S. 126-37 and may, as otherwise provided
by law, be subject to criminal penalties for perjury or civil

9 liability for libel, slander, or malicious prosecution.”

10 Sec. 14. G.S. 126-25 reads as rewritten:

11 "§ 126-25. Remedies of employee objecting to material in file.

12 An employee, employee or former employee or—applicant—foer
13 employment who objects to material in his the employee’s file may
14 place in his the file a statement relating to the material he the
15 employee considers to be inaccurate or misleading. An employeer
16 employee or former employee or—applicant—for —employment who
17 objects to material in his the employee’'s file because he the
18 employee or former employee considers it inaccurate or misleading
19 may seek the removal of sueh the material from his the file in

0~ W

21 ine;uding—appea;—4x»4Qu}—State—Pe;senneL—Gemmiss;enf byfflllng a

22 grievance as provided in G.S. 126-34.1(d)(5) and G.S. 126-34.3.
23 When a—-department,—division, bureau,—commission,—or—other an
24 agency agrees or is ordered by the State Personnel Commission or
25 by the General Court of Justice of this State to remove
26 inaccurate or misleading material from an employee’s £ile,—which
27 inf . ] 33 X £ila 1 . }

28 agentof -management, file, it shall destroy the original and all
29 copies of the material removed and may not retain any inaccurate

30 or misleading information derived from the material removed."

31 Sec. 15. G.S. 126-35 reads as rewritten:
32 "§ 126-35. Just cause; disciplinary actions for State employees.
33 (a) No career State employee subject to the State Personnel

34 Act shall be discharged, suspended, or demoted for disciplinary
35 reasons, except for just cause. In cases of such disciplinary
36 action, the employee shall, before the action is taken, be
37 furnished with a statement in writing setting forth in-—pumerical
38 order the specific acts or omissions that are the reasons for the

39 dlsc1p11nary action and the employee s appeal—rights~——The

42 rights under thlS Article. However, an employee may be suspended

43 without warning for causes relating to personal conduct
44 detrimental to State service, pending the giving of written

DRAFT
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reasons, in order to avoid undue disruption of work or to protect
the safety of persons or property or for other serious reasons.

The-employee,—if he -is not-satisfied withthe final decision—of

Commission may adopt, subject to the approval of the Governor,
rules that define just cause.

(b) Notwithstanding any other provision of this Chapter, a
reduction in pay or position which that is not imposed for
disciplinary reasons shall not be considered a disciplinary
action within the meaning of this Article. Disciplinary actions,
for the purpose of this Article, are those actions taken in
accordance with the disciplinary procedures adopted by the State
Personnel Commission and specifically based on unsatisfactory job
performance, unacceptable personal conduct or a combination of
the two.

Sec. 16. G.S. 126-36 reads as rewritten:
"§ 126-36. Appeal of unlawful State employment practice.

Any State employee or former State employee who has reason to
believe that employment, promotion, training, or transfer was
denied him or her, or that demotion, layeff layoff, or
termination of employment was forced upon him or her in
retaliation for opposition to alleged discrimination or because
of his or her age, sex, race, color, national origin, religion,
creed, political affiliation, disability, or handicapped
{handicapping} handicapping condition as defined by G.S. 168A=3
168A-3, except where specific age, sex sex, or physical
requirements constitute a bona £fide occupational qualification
necessary to proper and efficient administration, shall-have—the

file a grievance a provided in G.S. 126-34.3."

Sec. 17. G.S. 126-36.1 is repealed.

Sec. 18. G.S. 126.36.2 is repealed.

Sec. 19. G.S. 126-37 reads as rewritten:
"§ 126-37. Personnel Commission to review Administrative Law
Judge’'s recommended decision and make final agency decision.

DRAFT:
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£&naL—deeés;en—%n—these—sases The Commission shall make the flnal

agency decision in a contested case brought under subdivisions
(1), (2), and (4) of G.S. 126-34.4(a) and G.S. 126-34.5(k), as
provided in G.S. 150B-36, except as provided in subsection (bl)
of this section. The State—Personnel Commission 4is—hereby
authorized—to may reinstate any employee to the position from
which he the employee has been removed, to order the employment,
promotion, transfer, or salary adjustment of any individual to
whom it has been wrongfully denied denied, or £e direct other
suitable action to correct the abuse remedy the grievance, which
may include the requirement of payment for any loss of salary
which that has resulted from the improperly—discriminatory
improper action of the appointing authority.

(b) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 572,
s. 1. '

The decision of the Commission in a contested case involving a

grievance filed by an employee of a county or area_ social
services; public health; mental health, developmental
disabilities, or substance abuse department or authority; or a
local emergency management agency that receives federal
grant—-in-aid funds shall be advisory to the board of county
commissioners or other local or area authority except that a
decision in a contested .case involving discrimination in
violation of Article 6 of this Chapter or involving an issue
where a binding decision is required by applicable federal
standards shall be the final agency decision. The State
Personnel Commission shall comply with all requirements of G.S.
150B-44 in making an advisory decision. The local or area
appointing authority shall,: within 90 days of receipt of the
advisory decision of the State Personmel Commission, issue a
written, written final agency decision either accepting,
rejecting, or modifying the decision of the State—Personnel

DRAFT |
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Commission. If the local or area appointing authority rejects or
modifies the advisory decision, the 1local or area appointing
authority must state in writing the specific reasons why it did
not adopt the advisory decision. A copy of the final agency
decision of the local or area appointing authority shall be
served on each party personally or by certified mail, and on each
party’s attorney of record.

(b2) The final decisionis—subject—toJjudicial-review—pursuant
to-Article—4—of Chapter 150Bof the GeneralStatutes~—Appeals—in
which—it is found that The decision of the Commission in a
contested case involving discrimination prohibited by Article 6
of this Chapter has—occurred or in any case where a binding
decision 1is required by applicable federal standards shall be
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(b3) A final agency decision by the Commission or a local or
area appointing authority is subject to judicial review pursuant
to Article 4 of Chapter 150B of the General Statutes.
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(c) 1If the local or area appointing authority is other than a
board of county commissioners, the local or area appointing
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the notice of appeal. shall notify the board of county
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commissioners that a petition for a contested case involving a
grievance has been filed by mailing a copy of the petition to_ the
clerk of the board of county commissioners within 15 days of the
date the petition is served on the local or area appointing
authority. The county may intervene in the appeal contested case
as provided in G.S. 150B-23(d) within 30 days of receipt of the
notice. If the actien final agency decision is appealed to
superior ceurt court, the county may intervene in the superior
court proceeding as provided in G.S. 150B-46 even if it has did
not interwvened intervene in the administrative proceeding. The
decision of the superior court shall be—binding—on bind the
county even if the county does not intervene."

Sec. 20. G.S. 126-38 is repealed. 7 D R A FT
Sec. 21. G.S. 126-39 is repealed. p '
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Sec. G.S. 126f41 reads as rewritten:

"§ 126-41. Attorney—and-—witness fees-~ Costs, witness fees, and

attorney fees.
The decision of the Commission assessing or refusing to assess
costs, reasonable witness fees fees, or a& reasonable attorney's
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fee attorney fees as provided in G.S. 126-4(11) is a final agency
decision appealable under Article 4 of Chapter 150B of the
General Statutes. The reviewing court may reverse or modify the
decision of the Commission if the decision is unreasonable or the
award is inadequate. The reviewing court shall award eeurt costs
and a reasonable attorney's fee for -representation attorney fees

to a grievant in-—connection with the -appeal—-to—an—employee who
obtains a reversal or modification of the Commission’s—-decision

in-an appeal an award of costs, w1tness fees, or attorney fees by
the Commission under this section.

Sec. 23. G.S. 126-82(d) reads as rewritten:

"(d) Any eligible veteran who has reason to believe that he or
she did not receive a veteran’s preference in accordance with the
provisions of this Article or rules adopted under it—may-appeal
directly to the State Personnel Commission~ this Article may file
a grievance as provided in G.S. 126-34.1 and G.S. 126-34.3."

Sec. 24. Upon application to the Office of State
Personnel, persons who are certified as mediators by the
Administrative Office of the Courts under G.S. 7A-38.2 and who
successfully complete the training course required by G.S.
126-34.5(c)(6), as enacted by section 6 of this act, may serve as
qualified neutral parties without meeting other requirements of
G.S. 126-34.5(c) from 1 July 1997 until 1 July 1998.

Sec. 25. The State Personnel Commission shall adopt
rules to implement the provisions of this act as provided in G.S.
126-34.3(b), 126-34.5(c)(7), 126-34.5(d), and 126-34.5(e), as
enacted in section 6 of this act. Rules adopted pursuant to this
section shall become effective 1 July 1997 wunless a later
effective date is required by law. The State Personnel
Commission shall prepare a 1list of persons who may serve as
qualified neutral parties as provided by this act by 1 July 1997.

Sec. 26. Sections 1 through 23 of this act become
effective 1 July 1997 and apply to grievances filed on or after
that date, except that G.S. 126-34.7, as enacted by section 6 of
this act, becomes effective upon ratification and applies to any
final agency decision of the State Personnel Commission under
G.S. 126-37 for which a petition for judicial review has not been
filed as provided in G.S. 150B-45. Sectlons 24, 25, and 26 of
this act are effective upon ratification. ' .
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APPENDIX D

LEGISLATIVE PROPOSAL I
Decentralize Some OSP Functions

Section 1 expresses the additional intent of Chapter 126 of the North Carolina
General Statutes to make provisions for a decentralized system of personnel
administration, where such is appropriate, and to do so without additional cost to the
State. The particular roles of each group--the State Personnel Commission, Office of
State1ﬁ Personnel,  and the heads of agencies, departments, and institutions--are
specified.

Section 2 lists a number of activities for which the Office of State Personnel is
to be responsible. They include:

1. Providing policy and rule development for the State Personnel Commission;

2. Providing training in personnel management to agencies, departments, and
institutions; '

3. Providing technical assistance in the management of personnel programs
and activities to agencies, departments and institutions;

4. Negotiating decentralization agreements with agencies, departments, and
institutions;

5. Administering centralized programs and providing services which have not
been transferred to agencies;

6. Providing approval authority of classification and compensation personnel
actions where such authority has not been transferred or has been
rescinded;

7. Maintaining a computer data base on employees and positions in the
agencies;

8. Developing criteria and standards to measure the agencies’ levels of
compliance or non-compliance with established Commission policies, rules,
and procedures; and :

9. Implementing corrective actions in cases of agency non-compliance.

Section 3 authorizes the State Personnel Commission to establish policies and
rules governing the decentralization of certain functions from the Office of State
Personnel to state agencies, departments and institutions, where appropriate. It
further authorizes the Office of State Budget and Management to allow agencies,
departments, and institutions to use lapsed salaries and salary reserves for the
purpose of reimbursing the Office of State Personnel for performing the agency’s
personnel work if its decentralization agreement has been rescinded.

The proposed act becomes effective October 1, 1996.
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Sponsors:

Referred to:

A BILL TO BE ENTITLED
AN ACT TO REDUCE DUPLICATION OF WORK BETWEEN THE OFFICE OF STATE

PERSONNEL AND OTHER AGENCIES, DEPARTMENTS, AND INSTITUTIONS BY

THE DECENTRALIZATION OF CERTAIN FUNCTIONS FROM THE OFFICE OF

STATE PERSONNEL TO THOSE AGENCIES, DEPARTMENTS, AND

INSTITUTIONS.

The General Assembly of North Carolina enacts:
Section 1. G.S. 126-1 reads as rewritten:
ARTICLE 1.
State Personnel System Established.
§ 126-1. Purpose of Chapter; application to local employees.

It is the intent and purpose of this Chapter to establish for
the government of the State a system of personnel administration
under the Governor, based on accepted principles of personnel
administration and applying the best methods as evolved in
government and industry. It is also the intent of this Chapter
that this system of personnel administration shall apply to local
employees paid entirely or in part from federal funds, except to
the extent that local governing boards are authorized by this
Chapter to establish local rules, local pay plans, and local
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personnel systems. It is also the intent of this Chapter to make
provisions for a decentralized system of personnel
administration, where appropriate, and without additional cost to
the State, with the State Personnel Commission as the policy and
rule-making body. The Office of State Personnel shall make
recommendations for policies and rules to the Commission based on
research and study in the field of personnel management, develop
and administer statewide standards and criteria for good
personnel management, provide training and technical assistance
to all agencies, departments and institutions, provide oversight,
which includes conducting audits to monitor compliance with
established State Personnel Commission policies and rules,
administer a system for implementing necessary corrective actions
when the rule, standards or criteria are not met, and serve as
the central repository for State Personnel System data. The
agency, department and institution heads shall be responsible and
accountable for execution of Commission policies and rules for
their employees."
Sec. 2. G.S. 126-3 reads as rewritten:

"§126-3. Office of State Personnel established and
responsibilities outlined; administration and supervision;
appointment, compensation and tenure of Director.

(a) There is hereby established the Office of State Personnel
(hereinafter referred to as "the Office") which shall be placed
for organizational purposes within the Department of
Administration. Notwithstanding the provisions of North Carolina
State government reorganization as of January 1, 1975, and
specifically notwithstanding the provisions of Chapter 864 of the
1971 North Carolina Session Laws [Chapter 143A], the Office of
State Personnel shall exercise all of its statutory powers in
this Chapter independent of control by the Secretary of
Administration and shall be wunder the administration and
supervision of a State Personnel Director (hereinafter referred
to as "the Director") appointed by the Governor and subject to
the supervision of the Commission for purposes of this Chapter.
The salary of the Director shall be fixed by the General Assembly
in the Current Operations Appropriations Act. The Director shall
serve at the pleasure of the Governor.

Page 2 96-RPZ-008
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1 (b) The Office shall be responsible for the following
2 activities, and such other activities as specified in this
3 Chapter:

4 (1) Providing policy and rule development for the
5 Commission and implementing and administering all
6 policies, rules and procedures established by the
7 Commission;

8 (2) Providing training in personnel management to
9 agencies, departments and institutions including
10 train-the-trainer programs for those agencies,
11 departments and institutions who request such
12 training and where sufficient staff and expertise
13 exist to provide the training within their
14 respective agencies, departments and institutions;
15 (3) Providing technical assistance in the management of
16 personnel programs and activities to agencies,
17 departments and institutions;

18 (4) Negotiating decentralization agreements with all
19 agencies, departments and institutions, where it is
20 cost effective to include delegation of authority
21 for certain classification and corresponding salary
22 administration actions and other personnel programs
23 to be specified in the agreements;
24 (5) Administering such centralized programs and
25 providing services as approved by the Commission
26 which have not been transferred to agencies,
27 departments and institutions or where this
28 authority has been rescinded for noncompliance;
29 (6) Providing approval authority of personnel actions
30 involving classification and compensation where
31 such approval authority has not been transferred by
32 the Commission to agencies departments and
33 institutions or where such authority has been
34 rescinded for noncompliance;

35 (7) Maintaining a computer database of all relevant and
36 necessary information on employees and positions
37 within agencies, departments and institutions in
38 the State’s personnel system;
39 (8) Developing criteria and standards to measure the
40 © level of compliance or noncompliance with

96-RPZ-008 , | QQ?\ Page 3
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1 established Commission policies, rules, procedures,
2 criteria and standards in agencies, departments and
3 institutions to which authority has been delegated
4 for classification, salary administration and other
5 decentralized programs, and determining, through
6 routine monitoring and periodic review process,
7 that agencies, departments and institutions are in
8 compliance or noncompliance with established
9 Commission policies, rules, procedures, criteria
10 and standards;

11 (9) Implementing corrective actions in_ cases of
12 noncompliance."

13 Sec. 3. G.S. 126-4 reads as rewritten:

14 § 126-4. Powers and duties of State Personnel Commission.

15 Subject to the approval of the Governor, the State Personnel
16 Commission shall establish policies and rules governing each of
17 the following:

18 (1) Position classification plans which shall provide
19 ‘ for the classification and reclassification of all
20 ~positions subject to this Chapter according to the
21 duties and responsibilities of the positions.

22 (2) Compensation plans which shall provide for minimum,
23 maximum, and intermediate rates of pay for all
24 employees subject to the provisions of this
25 Chapter.

26 (3) For each class of positions, reasonable
27 qualifications as to education, experience,
28 specialized training, licenses, certifications, and
29 ' other job-related requirements pertinent to the
30 work to be performed.

31 (4) Recruitment programs designed to promote public
32 employment, communicate current hiring activities
33 within State government, and attract a sufficient
34 flow of internal and external applicants; and
35 determine the relative fitness of applicants for
36 the respective positions.

37 (5) Hours and days of work, holidays, vacation, sick
38 leave, and other matters pertaining to the
39 conditions of employment. The legal public holidays
40 established by the Commission as paid holidays for

Page 4 OR 96-RPZ-008
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(5a)

(6)

(7)

(7a)
(8)
(9)

96-RPZ-008

State employees shall include Martin Luther King,
Jr.’s Birthday and Veterans Day. The Commission
shall not provide for more than 11 paid holidays
per year except that in those years in which
Christmas Day falls on a Tuesday, Wednesday, or
Thursday, the Commission shall not provide for more
than 12 paid holidays.

In years in which New Year’s Day falls on Saturday,
the Commission may designate December 31 of the
previous calendar year as the New Year’s holiday,
provided that the number of holidays for the
previous calendar year does not exceed 12 and the
number of holidays for the current year does not
exceed 10. When New Year's Day falls on either
Saturday or Sunday, the constituent institutions of
The University of North Carolina that adopt
alternative dates to recognize the legal public
holidays set forth in subdivision (5) of this
section and established by the Commission may
designate, in accordance with the rules of the
Commission and the requirements of this
subdivision, December 31 of the previous calendar
year as the New Year’s holiday.

The appointment, promotion, transfer, demotion and
suspension of employees.

Cooperation with the State Board of Education, the
Department of Public Instruction, the University of
North Carolina, and the Community Colleges of the
State and other appropriate resources in developing
programs in, including but not 1limited to,
management and supervisory skills, performance
evaluation, specialized employee skills, .accident
prevention, equal employment opportunity awareness,
and customer service; and to maintain an accredited
Certified Public Manager program.

The separation of employees.

A program of meritorious service awards.

The investigation of complaints and the issuing of
such binding corrective orders or such other
appropriate ‘action concerning employment,
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Page 6

(10)

(11)

(12)
(13)
(14)
(15)

(16)
(17)
(18)

promotion, demotion, transfer, discharge,
reinstatement, and any other issue defined as a
contested case issue by this Chapter in all cases
as the Commission shall find justified.

Programs of employee assistance, productivity
incentives, equal opportunity, safety and health as
required by Part 1 of Article 63 of Chapter 143 of
the General Statutes, and such other programs and
procedures as may Dbe necessary to promote
efficiency of administration and provide for a fair
and modern system of personnel administration. This
subdivision may not be construed to authorize the
establishment of an incentive pay program.

In cases where the Commission finds discrimination
or orders reinstatement or back pay whether (1)
heard by . the Commission or (ii) appealed for
limited review after settlement or (iii) resolved
at the agency level, the assessment of reasonable
attorneys’ fees and witnesses’ fees against the
State agency involved.

Repealed by Session Laws 1987, c. 320, s. 2.
Repealed by Session Laws 1987, c. 320, s. 3.

The implementation of G.S. 126-5(e).

Recognition of State employees, public personnel
management, and management excellence.

The implementation of G.S. 126-7.

An alternative dispute resolution procedure.

The decentralization process, where appropriate,

for state agencies, departments and institutions,
and enforcement of corrective actions including
reducing employee salaries and changing employee
classifications that do not comply with the policy,
criteria, or standards; also includes, but is not
limited to, suspension of decentralization
agreements in cases of noncompliance; and in cases
of suspension of decentralization agreements for
noncompliance, the assessment and reimbursement to
the Office of State Personnel for resulting
operational and personnel costs associated with the
period of modification of the agreement. The
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1 Office of State Budget and Management is authorized
2 to allow agencies, departments, and institutions to
3 use lapsed salaries and salary reserves for this
4 purpose and shall direct use of such funds for this
5 purpose upon being notified by the State Personnel
6 Commission."
| 7 The policies and rules of the Commission shall not limit
8 the power of any elected or appointed department head, in the
9 department head’s discretion and upon the department head’s
| 10 determination that it is in the best interest of the Department,
‘ 11 to transfer, demote, or separate a State employee who 1is not a
12 career State employee as defined by this Chapter.

=
w

Sec. 4. This act becomes effective October 1, 1996.

A
3\1&&“ o

96-RPZ-008 Page 7







APPENDIX E

LEGISLATIVE PROPOSAL III
Personnel Director Qualifications

Section 1 establishes general qualifications for the State Personnel Director
position. It requires that the individual appointed possess sufficient business
experience, or experience in human resources and public administration, or education
to have a thorough knowledge of human resources, personnel management programs
and administrative practices in order to operate a comprehensive array of personnel
management Services.

Section 2 adds a new section to G.S. 126-3 which addresses qualifications for
agency human resources directors. It requires that individuals selected as directors or
chief operating officers of agency, institution, or university human -resources
personnel offices must meet the position requirements, as approved by the State
Personnel Commission, for the assigned classification. Such requirements would
include knowledges, skills and abilities, and training and experience requirements.

The proposed act is effective upon ratification and applies to appointments made
on or after that date.
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Referred to:

A BILL TO BE ENTITLED
AN ACT TO ESTABLISH QUALIFICATIONS FOR THE POSITIONS OF STATE
PERSONNEL DIRECTOR AND HUMAN RESOURCES DIRECTORS OF STATE
- AGENCIES, DEPARTMENTS, AND INSTITUTIONS.
The General Assembly of North Carolina enacts:
Section 1. G.S. 126-3 is rewritten to read:
"§ 126-3. Office of State Personnel established; administration
and supervision; appointment, qualifications, compensation and
tenure of Director.

There is hereby established the Office of State Personnel
(hereinafter referred to as ’‘the Office’) which shall be placed
for . organizational purposes within the Department of
Administration. Notwithstanding the provisions of North Carolina
State government reorganization as of January 1, 1975, and
specifically notwithstanding the provisions of Chapter 864 of the
1971 North Carolina Session Laws [Chapter 143A], the Office of
State Personnel shall exercise all of its statutory powers in
this Chapter independent of control by the Secretary of
Administration and shall be under the administration and
supervision of a State Personnel Director (hereinafter referred
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to as ’the Director’) appointed by the Governor and subject to
the supervision of the Commission for purposes of this Chapter.
The Director shall have business management experience or
experience in human resources, personnel management, and public
administration and education sufficient to provide a thorough

knowledge of human resources, personnel management programs or
administrative practices necessary to operate a comprehensive
array of human resources, personnel management services. The

salary of the Director shall be fixed by the General Assembly in
the Current Operations Appropriations Act. The Director shall
serve at the pleasure of the Governor."

Sec. 2. G.S. 126-3 is amended by adding a new section
to read:
"§ G.S. 126-3.1 Qualifications of Agency Human Resources
Directors. ‘

Individuals selected for directors or chief operating officers
of agency or university human resources personnel offices, or of
personnel offices of divisions or institutions of agencies and
universities, shall meet the position requirements, as approved
and required by the State Personnel Commission, including
knowledges, skills and abilities, and training and experience
requirements for the classification to which assigned."

Sec. 3. This act becomes effective upon ratification
and applies to appointments made on or after that date.
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APPENDIX F

TRACK ONE

GREIVABLE ISSUES: (1) Dismissal; (2) Denial of Promotion, Transfer, or Training due to
alleged discrimination; (3) Demotion, Reduction in Force, or Termination in Retaliation of an
employee’s opposition to alleged discrimination; (4) Applicant’s denial of employment due to alleged
discrimination; (5) Applicant’s denial of veteran’s preference; (6) Whether a State Employee’s or
former State Employee’s position is properly designated from the State Personnel Act as policy-
making exempt.

TOTAL TIME: 10 MONTHS

Employee Files Claim
With OAH Within 30
Days of Agency Action

OAH Notifies Agency
of Claim Received

30 Days
Agency Settlement Period

180 Days
ALJ Issues
Recommended Decision

90 Days From Next
Scheduled Meeting
SPC Issues Final Decision

Appeal to N. C. Court
(Employees Only)




TRACK TWO

GREIVABLE ISSUES: (1) Demotion or suspension without pay on an alleged violation of G. S. 126-
35, if the employee is a career State employee; (2) Denial of veteran’s preference provided in Article
13 of this Chapter in connection with a reduction in force, if the employee is a career State employee;
(3) Denial of promotion as a result of a failure to post or failure to give priority consideration for -
promotion to a career State employee as required by G. S. 126-7.1(c1) or G.S. 126-7.1 (c2); (4)
Denial of reemployment priority as required by G.S. 126; (5) Denial of an employee’s request for
removal of allegedly inaccurate or misleading information from the employee’s personnel file as
provided by G.S. 126-25; (6) Separation of a career State employee resulting from a reduction in
force where the employee alleges that the separation was arbitrary or capricious because the agency
failed to follow a plan for reduction in force approved by the Office of State Personnel.

TOTAL TIME: 100-105 Days

Employee Files Claim
With Agency Within 30
Days of Agency Action

30 Days
Resolution Period

Employee has 15 Days
To Notify Personnel Officer
That He/She Wishes to Proceed

Agency & Employee
Have 5 Days to Agree
Upon a QNP
If unable to agree:
5 Days OSP
Selects QNP

Assignment of
Qualified Neutral Party

45 Days Decision Rendered by
Qualified Neutral Party

5 Days QNP
Provides Written Report

SPC Approves
Memorandum of Agreement

Employee May Elect To Go To Track 1 At Their Own Expense
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