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PREFACE

The Legislative Research Commission, established by Article 6B of Chapter 120 of
the General Statutes, is the general purpose study group in the Legislative Branch of
State Government. The Commission is cochaired by the Speaker of the House and the
President Pro Tempore of the Senate and has five additional members appointed from
each house of the General Assembly. Among the Commission’s duties is that of
making or causing to be made, upon the direction of the General Assembly, "such
studies of and investigations into governmental agencies and institutions and matters of
public policy as will aid the General Assembly in performing its duties in the most
efficient and effective manner” (G.S. 120-30.17(1)).

The Legislative Research Commission, prompted by actions during the 1993
Session, has undertaken studies of numerous subjects. These studies were grouped into
broad categories and each member of the Commission was given responsibility for one
category of study. The Cochairs of the Legislative Research Commission, under the
authority of G.S. 120-30.10(b) and (c), appointed committees consisting of members of
the General Assembly and the public to conduct the studies. Cochairs, one from éach
house of the General Assembly, were designated for each committee.

The study of Medicaid would have been authorized by Subsections (64) and (92)
of Section 2.1 of Part Il of the 2nd Edition of House Bill 1319 which passed both
chambers but inadvertently was among the bills not ratified at the end of the 1993
Session. |

Part II of the 2nd Edition of House Bill 1319 would allow studies authorized by
that Part for the Legislative Research Commission to consider Senate Bill 1251/House
Bill 1412 in determining the nature, scope, and aspects of the study. Section 1 of

Senate Bill 1251/House Bill 1412 reads:






"Section 1. The Legislative Research Commission may study Medicaid
eligibility requirements for long-term care assistance, means of closing loopholes in
eligibility requirements that allow divestiture or sheltering of assets, Medicaid estate
recovery, ways of encouraging the development and use of private-sector resources for
the provision and financing of long-term care, and related long-term care eligibility and
financing issues.” (Emphasis added.) The relevant portion of the 2nd Edition of
House Bill 1319 is included in Appendix A.

The Legislative Research Commission authorized this study in the Fall of
1993 under authority of G.S. 120-30.17(1) and grouped this study in its Health and
Human Resources grouping area under the direction of Representative Vernon G.
James. (House Bill 1319 was later amended and ratified in 1994 with the Legislative
Research Commission studies 2nd Edition language deleted because the Legislative

Research Commission had already acted on these matters).

The Committee was chaired by Senator Elaine Marshall and Representative Edd
Nye. The full membership of the Committee is listed in Appendix B of this report. A
committee notebook containing the committee minutes and all information presented to

the committee is filed in the Legislative Library.







COMMITTEE PROCEEDINGS

The Legislative Research Commission Study Committee on Medicaid met a total
of five times, on April 21, 1994, September 15, 1994, October 27, 1994, November
14, 1994, and December 13, 1994,

The Committee’s authorizing legislation, Senate Bill 1252/HOpse Bill 1412, reads
in pertinent part:

"Section 1. The Legislative Research Commission may study Medicaid
eligibility requirements for long-term care assistance, means of closing loopholes in
eligibility requirements that allow divestiture or sheltering of assets, Medicaid estate
recovery, ways of encouraging the development and use of private-sector resources for
the provision and financing of long-term care, and related long-term care eligibility and
financing issues.” (Emphasis added.)

The legislation arose out of concern that, under existing Medicaid law, it was
possible that people with resources could so transfer or give these resources away as to
enable them to qualify for Medicaid long-term care and pay nothing, rather than use
their resources to pay for their care even though Medicaid was clearly designed to meet
the medical needs of people without resources. Under existing law, also, property that
was exempt for the Medicaid assets test could pass through the recipient’s estate to the
recipient’s heirs and Medicaid was unable to get at the property to recoup benefits paid
for the recipient’s long term medical care. (All relevant materials presented to the
Committee in its deliberations are in APPENDIX .)

After the establishment of the Committee, the federal Omnibus Budget
Reconciliation Act of 1993 became effective. It put certain requirements into law that
responded to all the Medicaid eligibility issues raised in the authorizing legislation,

including mandating that all states have a Medicaid estate recovery plan. At the first






meeting of the Committee, the Committee decided that OBRA 1993 had indeed
handled most of the concemns that had caused the creation of the Committee by
attacking both asset transfers and asset giveaways to qualify for Medicaid long-term
care and that only one major issue remained, that of putting into place a Medicaid
estate recovery plan, although the Committee would remain open to hear other
Medicaid issues as they related to the elderly and the disabled.

The Committee received testimony that the number of Americans 65 years of age
and older has increased seven-fold since 1900. The fastest growing segment of our
population is the group 85 years of age and older. As people age, their need for
assistance in home-and community-based services increases. Forty-three percent of
those who reach 65 will eventually require nursing home care. There are only three
sources of payment for nursing home care: (1) out-of-pocket payment of approximately
$36,000 per year or more, (2) long-term care insurance, which only about four percent
of those people who are eligible purchase, and (3) Medicaid. In fiscal year 1993, there
were approximately 40.150 people in nursing homes in North Carolina on Medicaid,
costing the taxpayers of North Carolina $475,319,872. Some of this money could be
recovered if North Carolina had a Medicaid estate recovery plan, as it was required to
by OBRA 1993.

28 states had some form of Medicaid estate recovery when OBRA 1993 was
enacted but North Carolina did not. Among the states that had estate recovery
programs, a recovery on the average of about 1.5% of their long-term Medicaid budget
was not uncommon. The most successful states recovered about 5.2% and the least
successful recovered about .1% If North Carolina recovered the same amount as the
most successful state, we would recover about $25,000,000 a year. If North Carolina
recovered the average. we would recover about $3,000,000. Of the total sum

recovered, the federal government is entitled to an amount equal to their participation






rate in the Medicaid program. In the 1994-95 fiscal year, the federal participation rate
was 65 percent. Of greater value to the states than the actual dollars recovered are the
programs’ built-in incentives to encourage purchase of long-term care insurance by
those can afford it and who thus can avoid any recovery against their estates.

The Committee learned that OBRA 1993 left a great deal of discretion with the
states as to how to craft their own Medicaid estate recovery plan. For instance, states
had to recover from property that was part of the recipient’s estate, but states could go
beyond this and recover from other property, if they saw fit. (The property most often
available for this sort of recovery is the real property that is excluded from Medicaid
asset tests at the time eligibility is determined, such as the homestead, in which a
recipient’s spouse or dependent child is residing, or "income-producing” real property,
most often rented, often to a family member.) Also, the federal mandate left it up to
the states to decide where to place Medicaid in the list of creditors recovering from an
estate. Federal law left up to the states how to administer the recovery and how to
determine what role the counties would play. Federal rules had not yet been adopted
to help the states decide how to go ahead, although the Committee was reassured that a
rule expanding the "hardship exemption” currently in place for the determination of
Medicaid eligibility would be available to help when it was clear that part or whole
recovery would be inequitable.

The Committee’s next meeting followed the Special Crime Session. Because of
this special session, the Committee recognized not only that it would not have sufficient
time to develop a Medicaid estate recovery plan for recommendation to the Short
Session but also that such a plan would have to be passed in the Short Session to meet
the federal mandate. Therefore, it gave the Division of Medical Assistance,
Department of Human Resources, and Committee staff guidelines it wished used in the

development of any Medicaid estate recovery plan, which would be then prepared by







the agency involved and introduced by individual legislators. The Committee would
review the law after its enactment in the Short Session to determine if any changes
needed to be recommended to the 1995 General Assembly. The Committee
recommended that only property that was part of a recipient’s estate be included in
recovery, to place Medicaid in the list of creditors taking from the estate in a lower
position than that given to lienholders, such as people holding a mortgage, and to
ensure that there was some authority given Medicaid not to recover if it would not be
fair or cost-effective to do so. Staff informed the Committee that it would be necessary
to ensure that the notification process for Medicaid eligibility included information that
the recipient’s estate could be recovered from and that the effective date of the act
should be truly prospective in effectiveness, affecting applications for Medicaid made
on or after the effective date.

After the Short Session, the Committee reviewed Section 25.47 of Chapter 769 of
the 1993 Session Laws. Regular Session, 1994, which established the North Carolina
version of the required Medicaid estate recovery plan. It differed from the the
introduced bills Senate Bill 1640, introduced by Senator Elaine Marshall. and House
Bill 2068, introduced by Representative Martha Alexander in two respects. Medicaid
was moved down to fifth class creditor, with earlier judgments coming before it. The
bills had placed Medicaid as a State creditor, a fourth-class creditor. The fifth-class
creditor status was argued by the hospitals and the bankers, to ensure that their
judgments had the priority current law would give them and were concerned that
Medicaid recovery not interfere with their recovery. Also a provision was added to
make clear that a nonprofit trust that contains those assets of a recipient who is
mentally or physically disabled as defined in Title 19 of Section 1014(a)(3) of the
Social Security Act, as amended, that are not retained by the nonprofit association as

per the trust agreement are available for estate recovery.






The Committee heard that there were still big loopholes that enable propertied
people to receive Medicaid long-term care assistance and still reta,lin ownership in real
property, although, now that property, if not transferred once Medicaid assistance
begins, would be available for Medicaid estate recovery. As some such transfers
remain legal, only giving Medicaid first class lienholder creditor status would keep
property for Medicaid estate recovery by having the lien attach at the instant of the
beginning of benefit receipt. The largest "loophole” still remaining is in the
interpretation of the "income-producing” property exemption, which allows a person to
rent a business property, such as a farm, for as little as one dollar over costs and have
that property exempt from asset eligibility tests.

At the October and November meetings of the Committee, the Committee heard
specifics of a proposed rule to plug the "income-producing” property loophole in the
Medicaid eligibility test. The proposed rule was developed not only to plug this
loophole but to harmonize it with the SSI eligibility rule.

The General Assembly moved in the Short Session, at the initiative of Senators
Russell Walker and James Richardson, to go to ”"1634" status from "209b" status,
making Medicaid automatically available to all elderly and disabled who are eligible for
Supplemental Security Income under Social Security.

In general, the change in status will be of great benefit to the elderly and disabled
of North Carolina. Prior to this change, there were 180,000 elderly and disabled SSI
recipients, 110,000 of whom were receiving Medicaid. However, only half of these
were receiving full benefits. The other half qualified only after accumulating a
"spenddown”, or a total of medical bills that reduced their income to $242,00 a month.
Now, all SSI recipients will receive Medicaid with no "spending down.

This move to "1634" status forces Medicaid eligibility rules. including those for

"income-producing” property, to be harmonious with SSI eligibility rules. (North






Carolina can be more liberal in its Medicaid eligibility rules but it cannot be more
restrictive.) SSI eligibility policy with respect to income-producing property is a two-
fold test. The first part is an equity test. SSI recipients cannot have property that is
not their homesite and be eligible for SSI if the equity in the property exceeds $6,000.
The second part is an income test. If the equity is $6,000 or less, the property must
produce 6% net income based on the value of the property or the person will not be
eligible. The income is, of course, treated as income for purposes of eligibility
determination and offsetting. The proposed rule, effective January 1, 1995, could
modify our Medicaid 'income producing’ rule to make it like SSI's. The rule would
adopt the income producing part of SSI's test, not the separate equity part, although
equity is used in the determination. Simply put, the rule would require that a person
can exempt income-producing property from Medicaid asset eligibility tests is by
having that property produce net income that is equal to at least six percent of the
equity the person has in the property. Initially, the rule did not specify how this equity
determination would be reached and the Committee voiced its concern that, especially
in application to farm land, the determination could easily be too harsh. The rule was
modified to specify that "[flor purposes of this Sub-item, equity of agricultural land,
horticultural land, and forestland is the present use value of the land, as defined by
G.S. 105-227.1A, et. seq., less the amount of debts, liens or other encumbrances.”
The Committee tentatively endorsed the rule, as modified, but decided to request that
the General Assembly keep a close watch on the rule, to ensure that inequities did not
develop in its application.

As SSI and Medicaid eligibility were now to be harmonized, the Department of
Human Resources informed the Committee that it had worked out with Social Security
to have both eligibilities determined at the local Social Security office, to get the

determinations made the in the shortest time possible and to get benefits to recipients






as quickly as possible. Legal Services made objection, based on an ongoing court
order. As of January 1, 1995, a current SSI recipient will automatically qualify fof
Medicaid with no further application and and the Department will allow new applicants
for both Medicaid and SSI to apply at local county departments of social services for
Medicaid. They can apply for both at the local Social Security office but will not be
required to.

The Committee did request that a bill be recommended to the 1995 General
Assembly to expand the move begun by the change in "1634” status by extending
Medicaid coverage to all elderly and disabled with incomes at or below 100% of the
federal poverty level. This increase would allow an individual with an income of up to
$614.00 per month ($7.368 a year) and as couple with an income of up to $820.00 per
month ($9,430 a year) to qualify for Medicaid. Total cost for this expansion, effective
January 1, 1996, is $17,929,200 for fiscal year 1995-96 and $36,111,278 for fiscal

year 1996-97. The federal, State, and county share break down as follows:

FY 1995-96 FY 19996-97
Total Requirements $17,926,200 $36,111,278
Federal $11,535,510 $23.049,829
County | $ 958,603 $ 1,959,217
State $ 5,432,087 $11,102,232.

The Committee, after completing its review of the new Medicaid estate recovery
law, reconsidered whether to recommend a change in the new Medicaid estate recovery
plan to grant Medicaid first class lienholder creditor status. The Committee was
reminded of the hospitals’ and bankers’ opposition to such a change and decided to

recommend no change to the law passed in the Short Session.







FINDINGS AND RECOMMENDATIONS

RECOMMENDATION 1. THE LEGISLATIVE RESEARCH COMMISSION
RECOMMENDS NO CHANGE IN THE MEDICAID ESTATE RECOVERY LAW
PASSED IN THE 1994 SHORT SESSION OF THE 1993 GENERAL ASSEMBLY.
No legislative proposal.

After the establishment of the Committee, the federal Omnibus Budget
Reconciliation Act of 1993 became effective. It put certain requirements into law that
responded to all the Medicaid eligibility issues raised in the authorizing legislation,
including mandating that all states have a Medicaid estate recovery plan. At the first
meeting of the Committee, the Committee decided that OBRA 1993 had indeed
handled most of the concerns that had caused the creation of the Committee by
attacking both asset transfers and asset giveaways to qualify for Medicaid long-term
care and that only one major issue remained, that of putting into place a Medicaid
estate recovery plan, although the Committee would remain open to hear other
Medicaid issues as they related to the elderly and the disabled.

The Committee received testimony that the number of Americans 65 years of age
and older has increased seven-fold since 1900. The fastest growing segment of our
population is the group 85 years of age and older. As people age, their need for
assistance in home-and community-based services increases. Forty-three percent of
those who reach 65 will eventually require nursing home care. There are only three
sources of payment for nursing home care: (1) out-of-pocket payment of approximately
$36,000 per year or more, (2) long-term care insurance, which only about four percent
of those people who are eligible purchase, and (3) Medicaid. In fiscal year 1993, there
were approximately 40.150 people in nursing homes in North Carolina on Medicaid,

costing the taxpayers of North Carolina $475,319,872. Some of this money could be
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recovered if North Carolina had a Medicaid estate recovery plan, as it was required to
by OBRA 1993.

28 states had some form of Medicaid estate recovery when OBRA 1993 was
enacted but North Carolina did not. Among the states that had estate recovery
programs, a recovery on the average of about 1.5% of their long-term Medicaid budget
was not uncommon. The most successful states recovered about 5.2% and the least
successful recovered about .1% If North Carolina recovered the same amount as the
most successful state, we would recover about $25,000,000 a year. If North Carolina
recovered the average. we would recover about $3,000,000. Of the total sum
recovered, the federal government is entitled to an amount equal to their participation
rate in the Medicaid program. Of greater value to the states than the actual dollars
recovered are the programs’ built-in incentives to encourage purchase of long-term care
insurance by those can afford it and who thus can avoid any recovery against their
estates.

The Committee learned that OBRA 1993 left a great deal of discretion with the
states as to how to craft their own Medicaid estate recovery plan. For instance, states
had to recover from property that was part of the recipient’s estate, but states could go
beyond this and recover from other property, if they saw fit. (The property most often
available for this sort of recovery is the real property that is excluded from Medicaid
asset tests at the time eligibility is determined, such as the homestead, in which a
recipient’s spouse or dependent child is residing, or "income-producing” real property,
most often rented, often to a family member.) Also, the federal mandate left it up to
the states to decide where to place Medicaid in the list of creditors recovering from an
estate. (North Carolina’s laws relating to estate property and priority of creditors is
included in APPENDIX C of this report.) Federal law left up to the states how to

administer the recoverv and how to determine what role the counties would play.
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Federal rules had not yet been adopted to help the states decide how to go ahead,
although the Committec was reassured that a rule expanding the "hardship exemption”
currently in place for the determination of Medicaid eligibility would be available to
help when it was clear that part or whole recovery would be inequitable.

The Committee’s next meeting followed the Special Crime Session. Because of
this special session, the Committee recognized not only that it would not have sufficient
time to develop a Medicaid estate recovery plan for recommendation to the Short
Session but also that such a plan would have to be passed in the Short Session to meet
the federal mandate. Therefore, it gave the Division of Medical Assistance,
Department of Human Resources, and Committee staff guidelines it wished used in the
development of any Medicaid estate recovery plan, which would be then prepared by

the agency involved and introduced by individual legislators. The Committee would

~ review the law after its enactment in the Short Session to determine if any changes

needed to be recommended to the 1995 General Assembly. The Committee
recommended that only property that was part of a recipient’s estate be included in
recovery, to place Medicaid in the list of creditors taking from the estate in a lower
position than that given to lienholders, such as people holding a mortgage, and to
ensure that there was some authority given Medicaid not to recover if it would not be
fair or cost-effective to do so. Staff informed the Committee that it would be necessary
to ensure that the notification process for Medicaid eligibility included information that
the recipient’s estate could be recovered from and that the effective date of the act
should be truly prospective in effectiveness, affecting applications for Medicaid made
on or after the effective date.

In the Short Session, Representative Martha Alexander and Senator Elaine
Marshall introduced companion bills to establish a Medicaid estate recovery plan.

These pieces of legislation and all other relevant documents are in APPENDIX C of

-12-






this report. Both the House and Senate versions were included, with modifications, in
the House and Senate budget bills and the budget conference committee included
Medicaid estate recovery in its final version, enacted into law as Section 25.47 of

Chapter 769 of the 1993 Session Laws, Regular Session 1994:

"Requested by: Representatives Nye, Easterling, Alexander, Dickson, Esposito,

Senators Marshall, Richardson, Walker

MEDICAID ESTATE RECOVERY PLAN, AS REQUIRED BY FEDERAL LAW
Sec. 25.47. (a) Article 2 of Chapter 108A of the General Statutes is

amended by adding a new section to read:

’§ 108A-70.5. Medicaid Estate Recovery Plan.

(a) There is established in the Department of Human Resources, the Medicaid

Estate Recovery Plan, as required by the Omnibus Budget Reconciliation Act of 1993,

to recover from the estates of recipients of medical assistance an equitable amount of

the State and federal shares of the cost paid the recipient. The Department shall

administer the program in accordance with applicable federal law and regulations,

including those under Title XIX of the Social Security Act, 42 U.S.C. § 1396(p).

(b) As used in this section:

(1) ‘Medical assistance’ means medical care services paid for by the North

Carolina Medicaid Program on behalf of the recipient:

a. If the recipient is receiving these medical care services as an

inpatient in a nursing facility, intermediate care facility for the mentally retarded, or

other medical institution, and cannot reasonably be expected to be discharged to return

home; or

-13-






b.  If the recipient is 55 years of age or older and is receiving these

medical care services, including related hospital care and prescription drugs, for nursing

facility services or home- and community-based services.

(2) ‘Estate’ means all the real and personal property considered assets of

the estate available for the discharge of debt pursuant to G.S. 28A-15-1.

(c) The amount the Department recovers from the estate of any recipient shall not

exceed the amount of medical assistance made on behalf of the recipient and shall be

recoverable only for medical care services prescribed in subsection (b) of this section.

The Department is a fifth-class creditor, as prescribed in G.S. 28A-19-6, for purposes

of determining the order of claims against an estate; provided, however, that judgments

in favor of other fifth-class creditors docketed and in force before the Department seeks

recovery for medical assistance shall be paid prior to recovery by the Department.

(d) The Department of Human Resources shall adopt rules pursuant to Chapter

150B of the General Statutes to implement the Plan, including rules to waive whole or

partial recovery when this recovery would be inequitable because it would work an

undue hardship or because it would not be administratively cost-effective and rules to

ensure that all recipients are notified that their estates are subject to recovery at the

time they become eligible to receive medical assistance.

(e) Regarding trusts that contain the assets of an individual who is disabled as

defined in Title 19 of Section 1014(a)(3) of the Social Security Act, as amended, if the

trust is established and managed by a nonprofit association, to the extent that amounts

remaining in the beneficiary's account upon the death of the beneficiary are not

retained by the nonprofit association, the trust pays to the Department from these

remaining amounts in the account an amount equal to the total amount of medical

assistance paid on behalf of the beneficiary under the North Carolina Medicaid

Program.’

-14-






(b) Of the funds appropriated in this act from the General Fund to the
Department of Human Resources, Division of Medical Assistar,we, the sum of one
hundred four thousand seven hundred fifty dollars ($104,750) for the 1994-95 fiscal
year, of which fifty thousand dollars ($50,000) is nonrecurring, shall be used to

implement this section.

(c) Subsection (a) of this section becomes effective October 1, 1994, and

applies to individuals who apply for medical assistance on or after that date. The

remainder of this section becomes effective July 1, 1994."

After the Short Session, the Committee reviewed Section 25.47 of Chapter 769 of
the 1993 Session Laws. Regular Session, 1994, which established the North Carolina
version of the required Medicaid estate recovery plan. It differed from the the
introduced bills Senate Bill 1640, introduced by Senator Marshall. and House Bill
2068, introduced by Representative Alexander in two respects. Medicaid was moved
down to fifth class creditor, with earlier judgments coming before it. The bills had
placed Medicaid as a State creditor, a fourth-class creditor. The fifth-class creditor
status was argued by the hospitals and the bankers, to ensure that their judgments had
the priority current law would give them and were concerned that Medicaid recovery
not interfere with their recovery. Also a provision was added to make clear that a
nonprofit trust that contains those assets of a recipient who is mentally or physically
disabled as defined in Title 19 of Section 1014(a)(3) of the Social Security Act, as
amended, that are not retained by the nonprofit association as per the trust agreement
are available for estate recovery.

The Committee, after completing its review of the new Medicaid estate recovery
law, reconsidered whether to recommend a change in the new Medicaid estate recovery

plan to grant Medicaid first class lienholder creditor status. The Committee was
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reminded of the hospitals’ and bankers™ opposition to such a change and decided to

recommend no change (o the law passed in the Short Session.

RECOMMENDATION 2. THE LEGISLATIVE RESEARCH COMMISSION
RECOMMENDS THE CLOSE MONITORING OF THE NEW RULE OF THE
DIVISION OF MEDICAL ASSISTANCE, DEPARTMENT OF HUMAN
RESOURCES, REGARDING THE EXEMPTION FROM MEDICAID ASSET-
ELIGIBILITY "INCOME-PRODUCING” PROPERTY TO ENSURE THAT
INEQUITIES DO NOT RESULT FROM ITS APPLICATION. (No legislative
proposal.)

At the October and November meetings of the Committee, the Committee heard
specifics of a proposed rule to plug the "income-producing” property loophole in the
Medicaid eligibility test. The proposed rule was developed not only to plug this
loophole but to harmonize it with the SSI eligibility rule.

The General Assembly moved in the Short Session, at the initiative of Senators
Walker and Richardson. to go to "1634"” status from "209b” status, making Medicaid
automatically available to all elderly and disabled who are eligible for Supplemental
Security Income under Social Security.

In general, the change in status will be of great benefit to the elderly and disabled
of North Carolina. Prior to this change, there were 180,000 elderly and disabled SSI
recipients, 110,000 of whom were receiving Medicaid. However, only half of these
were receiving full benefits. The other half The other half qualified only after
accumulating a "spenddown”, or a total of medical bills that reduced their income to
$242,00 a month. Now, all SSI recipients will receive Medicaid with no "spending

down.
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This move to "1634" status forces Medicaid eligibility rules, including those for
"income-producing” property, to be harmonious with SSI eligibility rules. (North
Carolina can be more liberal in its Medicaid eligibility rules but it cannot be more
restrictive.) SSI eligibility policy with respect to income-producing property is a two-
fold test. The first part is an equity test. SSI recipients cannot have property that is
not their homesite and be eligible for SSI if the equity in the property exceeds $6,000.
The second part is an income test. If the equity is $6,000 or less, the property must
produce 6% net income based on the value of the property or the person will not be
eligible. The income is, of course, treated as income for purposes of eligibility
determination and offsetting. The proposed rule, effective January 1, 1995, could
modify our Medicaid ‘income producing’ rule to make it like SSI's. The rule would
adopt the income producing part of SSI's test, not the separate equity part, although
equity is used in the determination. Simply put, the rule would require that a person
can exempt income-producing property from Medicaid asset eligibility tests is by
having that property produce net income that is equal to at least six percent of the
equity the person has in the property. Initially, the rule did not specify how this equity
determination would be reached and the Committee voiced its concern that, especially
in application to farm land, the determination could easily be too harsh. The rule was
modified to specify that "[flor purposes of this Sub-item, equity of agricultural land,
horticultural land, and forestland is the present use value of the land, as defined by
G.S. 105-227.1A, et. seq., less the amount of debts, liens or other encumbrances.”
The Committee tentatively endorsed the rule, as modified, but decided to request that
the General Assembly keep a close watch on the rule, to ensure that inequities did not

develop in its application.
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RECOMMENDATION 3. THE LEGISLATIVE RESEARCH COMMISSION
RECOMMENDS THE ENACTMENT OF A BILL ENTITLED: "AN ACT TO
EXPAND MEDICAID COVERAGE TO ALL ELDERLY AND DISABLED WITH
INCOMES AT OR BELOW 100% OF THE FEDERAL POVERTY LEVEL AND
TO APPROPRIATE FUNDS."” (See Legislative Proposal 1.)

The Committee recommended to the 1995 General Assembly the expansion of the
move begun by the change in "1634" status by extending Medicaid coverage to all
elderly and disabled with incomes at or below 100% of the federal poverty level. SSI
is not available to individuals with an income at or above 76 % of poverty or $446.00 a
month or to couples with an income at or above 83% of poverty or $786.00 per month.
After the passage of the move to "1634” status, individuals with incomes above the SSI
limits cannot qualify for Medicaid unless they accumulate medical bills that effectively
reduce their income to 40% of poverty or $242.00 per month. The proposed
legislation would allow an individual with an. income of up to $614.00 per month
($7,368 a year) and as couple with an income of up to $820.00 per month ($9,430 a
year) to qualify for Medicaid, with no deductible. This proposal would add an
estimated 27,836 people to the list of those eligible for full Medicaid coverage. Total
cost for this expansion, effective January 1, 1996, is $17,929,200 for fiscal year 1995-
96 and $36,111,278 for fiscal year 1996-97. The federal, State, and county share

break down as follows:

FY 1995-96 FY 19996-97
Total Requirements $17,926,200 $36,111,278
Federal $11,535,510 $23,049,829
County $ 958,603 $ 1,959,217
State $ 5,432,087 $11,102,232.
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APPENDIX A

HOUSE BILL 1319, 2ND EDITION

AN ACT TO AUTHORIZE STUDIES BY THE LEGISLATIVE RESEARCH
COMMISSION, TO CREATE AND CONTINUE VARIOUS COMMITTEES AND
COMMISSIONS, AND TO DIRECT VARIOUS STATE AGENCIES TO STUDY
SPECIFIED ISSUES.

The General Assembly of North Carolina enacts:

PART I.----- TITLE
Section 1. This act shall be known as "The Studies Act of 1993".

PART I1.-----LEGISLATIVE RESEARCH COMMISSION

Sec. 2.1. The Legislative Research Commission may study the topics listed
below. Listed with each topic is the 1993 bill or resolution that originally proposed the
issue or study and the name of the sponsor. The Commission may consider the original
bill or resolution in determining the nature, scope, and aspects of the study. The topics
are:

(64) Medicaid (H.J.R. 1412 - Alexander),

(92) Medicaid Eligibility Requirements (S.B. 1251 - Marshall),
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1993

SENATE JOINT RESOLUTION 1251%

Sponsors: Senators Marshall; Harris, Ballance, Johnson,
Blackmon, Codington, Carpenter, and Daniel.

Referred to: Rules and Operation of the House.

June 24, 1993

A JOINT RESOLUTION AUTHORIZING THE LEGISLATIVE RESEARCH
COMMISSION TO STUDY LONG-TERM CARE MEDICAID ELIGIBILITY,
MEDICAID ESTATE RECOVERY, AND WAYS TO ENCOURAGE THE DEVELOPMENT
AND USE OF PRIVATE-SECTOR RESOURCES IN THE PROVISION AND
FINANCING OF LONG-TERM CARE.

Whereas, Medicaid was established in part to provide
health insurance for the poor, including the elderly poor who
need nursing home care; and

9 Whereas, a large and growing number of middle- and

10 upper-income residents are qualifying for Medicaid through the

11 divestment or sheltering of assets that might otherwise be used

12 to provide appropriate care for those individuals; and

13 Whereas, in the 1991-92 fiscal year, North Carolina

14 spent more than four hundred seventy-five million six hundred

15 thousand dollars ($475,600,000) on nursing home care for 39,011

16 elderly people; and

17 Whereas, the providing of Medicaid assistance to persons

18 who have divested or sheltered assets that could be used to

19 support their care can be expected to impose an ever-increasing

20 drain on limited Medicaid resources; and

21 Whereas, the fiscal effect of the above-mentioned

22 practices could be reduced by clarifying provisions of existing

23 eligibility requirements and closing loopholes in existing State

24 laws governing Medicaid eligibility; and
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Whereas, the fiscal effect of these practices could be
further reduced by implementing a program for the recovery of
nursing facility payments from the estates of Medicaid
recipients; and

Whereas, federal law permits states to implement these
estate recovery programs; and

Whereas, other states have implemented programs to
encourage residents with assets sufficient to prepare for their
own long-term care to invest in long-term care insurance rather
than dispose of or shelter such assets; and

Whereas, these programs encourage the development of
private-sector mechanisms for the provision and financing of
long-term care;

Now, therefore, be it resolved by the Senate, the House of
Representatives concurring:

Section 1. The Legislative Research Commission may
study Medicaid eligibility requirements for long-term care
assistance, means of closing loopholes in eligibility
requirements that allow divestiture or sheltering of assets,
Medicaid estate recovery, ways of encouraging the development and
use of private-sector resources for the provision and financing
of long-term care, and related long-term care eligibility and
financing issues. The Commission may prepare an interim report
of its study for the 1993 General Assembly, Regular Session 1994,
and may make final recommendations to the 1995 General Assembly.

Sec. 2. This resolution is effective upon ratification.

Page 2 Senate Joint Resolution 1251
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1993

HOUSE JOINT RESOLUTION 1412

Sponsors: Representatives Alexander; Hill, D. Brown, Church,
Lutz, and Ives.

Referred to: Rules, Calendar, and Operations of the House.

May 17, 1993

A JOINT RESOLUTION AUTHORIZING THE LEGISLATIVE RESEARCH
COMMISSION TO STUDY LONG-TERM CARE MEDICAID ELIGIBILITY,
MEDICAID ESTATE RECOVERY, AND WAYS TO ENCOURAGE THE DEVELOPMENT
AND USE OF PRIVATE-SECTOR RESOURCES IN THE PROVISION AND
FINANCING OF LONG-TERM CARE.

Whereas, Medicaid was established in part to provide
health insurance for the poor, including the elderly poor who
need nursing home care; and

Whereas, a large and growing number of middle- and
upper-income residents are qualifying for Medicaid through the
divestment or sheltering of assets that might otherwise be used
to provide appropriate care for those individuals; and

Whereas, in the 1991-92 fiscal year, North Carolina
spent more than four hundred seventy-five million six hundred
thousand dollars ($475,600,000) on nursing home care for 39,011
elderly people; and

Whereas, the providing of Medicaid assistance to persons
who have divested or sheltered assets that could be used to
support their care can be expected to impose an ever-increasing
drain on limited Medicaid resources; and

Whereas, the fiscal effect of the above-mentioned
practices could be reduced by clarifying provisions of existing

.eligibility requirements and closing loopholes in existing State

laws governing Medicaid eligibility; and
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Whereas, the fiscal effect of these practices could be
further reduced by implementing a program for the recovery of
nursing facility payments from the estates of Medicaid
recipients; and :

Whereas, federal law permits states to implement these
estate recovery programs; and

Whereas, other states have implemented programs to
encourage residents with assets sufficient to prepare for their
own long-term care to invest in long-term care insurance rather
than dispose of or shelter such assets; and

Whereas, these programs encourage the development of
private-sector mechanisms for the provision and financing of
long-term care;

Now, therefore, be it resolved by the House of Representatives,
the Senate concurring:

Section 1. The Legislative Research Commission may
study Medicaid eligibility requirements for long-term care
assistance, means of closing loopholes in eligibility
requirements that allow divestiture or sheltering of assets,
Medicaid estate recovery, ways of encouraging the development and
use of private-sector resources for the provision and financing
of long-term care, and related long-term care eligibility and
financing issues. The Commission may prepare an interim report
of its study for the 1993 General Assembly, Regular Session 1994,
and may make final recommendations to the 1995 General Assembly.

Sec. 2. This resolution is effective upon ratification.

Page 2 House Joint Resolution 1412
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MEMBERSHIP OF LRC COMMITTEE ON MEDICAID

MEDICAID COMMITTEE
MEMBERSHIP
1993 - 1994

LRC MEMBER: Rep. Vernon G. James
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(919)330-4394
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1993

SENATE BILL 1640*

Short Title: Medicaid Est. Rec./Funds. (Public)

Sponsors: Senator Marshall.

Referred to: Appropriations.

June 1, 1994

A BILL TO BE ENTITLED
AN ACT TO ESTABLISH THE MEDICAID ESTATE RECOVERY PLAN AS REQUIRED
BY THE FEDERAL OMNIBUS BUDGET RECONCILIATION ACT OF 1993 AND TO
APPROPRIATE FUNDS.
The General Assembly of North Carolina enacts:
Section 1. Article 2 of Chapter 108A of the General
Statutes is amended by adding a new section to read:
"§ 108A-70.5. Medicaid Estate Recovery Plan.

(a) There is established in the Department of Human Resources,
the Medicaid Estate Recovery Plan, as required by the Omnibus
Budget Reconciliation Act of 1993, to recover from the estates of
recipients of medical assistance an equitable amount of the State
and federal shares of the cost paid the recipient. The
Department shall administer the program in accordance with
applicable federal law and regulations, including those under
Title XIX of the Social Security Act, 42 USC 1396(p).

(b) As used in this section:

(1) ‘Medical assistance’ means medical care services
paid for by the North Carolina Medicaid Program on
behalf of the recipient:

a. If the recipient is receiving these medical
care services as an inpatient in a nursing
facility, intermediate care facility for the
mentally retarded, or other medical
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N
institution and cannot reasonably be expected r
to be discharged to return home; or
I1f a recipient is 55 years of age or older and
is receiving these medical care services,
including related hospital care and
prescription drugs, for nursing facility
services or home- and community-based
services.

(2) ‘Estate’ means all the real and personal property
considered assets of the estate available for the
discharge of debt pursuant to G.S. 28A-15-1.

(c) The amount the Department recovers from the estate of any
recipient shall not exceed the amount of medical assistance made
on behalf of the recipient and shall be recoverable only for
medical care services prescribed in subsection (b) of this
section. The Department is a fourth-class creditor, as
prescribed in G.S. 28A-19-6, for purposes of determining the
order of claims against an estate.

(d) The Department of Human Resources shall adopt rules
pursuant to Chapter 150B of the General Statutes to implement the
Plan, including rules to waive whole or partial recovery when
this recovery would be inequitable because it would work an undue
hardship or because it would not be administratively cost-
effective and rules to ensure that all recipients are notified
that their estates are subject to recovery at the time they
become eligible to receive medical assistance.” .

Sec. 2. There is appropriated from the General Fund to

the Department of Human Resources, Division of Medical
Assistance, the sum of one hundred four thousand seven hundred
fifty dollars ($104,750) for the 1994-95 fiscal year, of which
fifty thousand dollars ($50,000) is nonrecurring, to implement
this act.

Sec. 3. This act becomes effective October 1, 1994, and

applies to individuals who apply for medical assistance on or
after that date.

s 2
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institution and cannot reasonably be expected
to be discharged to return home; or

If a recipient is 55 years of age or older and
is receiving these medical care services,
including related hospital care and
prescription drugs, for nursing facility
services or home- and community-based
services.

(2) ‘Estate’ means all the real and personal property
considered assets of the estate available for the
discharge of debt pursuant to G.S. 28a-15-1.

(c) The amount the Department recovers from the estate of any
recipient shall not exceed the amount of medical assistance made
on behalf of the recipient and shall be recoverable only for
medical care services prescribed in subsection (b) of this
section. The Department is a fourth-class creditor, as
prescribed in G.S. 28A-19-6, for purposes of determining the
order of claims against an estate.

(d) The Department of Human Resources shall adopt rules
pursuant to Chapter 150B of the General Statutes to implement the

o

Plan, including rules to waive whole or partial recovery when
this recovery would be inequitable because it would work an undue

hardship or because it would not be administratively cost-—
effective and rules to ensure that all recipients are notified
that their estates are subject to recovery at the time they
become eligible to receive medical assistance.” .

Sec. 2. There is appropriated from the General Fund to
the Department of Human Resources, Division of Medical
Assistance, the sum of one hundred four thousand seven hundred
fifty dollars ($104,750) for the 1994~95 fiscal year, of which
fifty thousand dollars ($50,000) is nonrecurring, to implement
this act.

Sec. 3. This act becomes effective October 1, 1994, and
applies to individuals who apply for medical assistance on Or
after that date.

Page 2 : Senate Bill 1640
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1993

HOUSE BILL 2068%*

Short Title: Medicaid Est. Rec./Funds. (Public)

Sponsors: Representative Alexander.

Referred to: Appropriations.

June 6, 1994

A BILL TO BE ENTITLED
AN ACT TO ESTABLISH THE MEDICAID ESTATE RECOVERY PLAN AS REQUIRED
BY THE FEDERAL OMNIBUS BUDGET RECONCILIATION ACT OF 1993 AND TO
APPROPRIATE FUNDS.
The General Assembly of North Carolina enacts:
Section 1. Article 2 of Chapter 108A of the General
Statutes is amended by adding a new section to read:
"§ 108A-70.5. Medicaid Estate Recovery Plan.

(a) There is established in the Department of Human Resources,
the Medicaid Estate Recovery Plan, as required by the Omnibus
Budget Reconciliation Act of 1993, to recover from the estates of
recipients of medical assistance an equitable amount of the State
and federal shares of the cost paid the recipient. The
Department shall administer the program in accordance with
applicable federal law and requlations, including those under
Title XIX of the Social Security Act, 42 USC 1396(p).

(b) As used in this section:

(1) ‘Medical assistance’ means medical care services
paid for by the North Carolina Medicaid Program on
behalf of the recipient:

a. If the recipient is receiving these medical
care services as an inpatient in a nursing
facility, intermediate care facility for the
mentally retarded, or other medical

C-3
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institution and cannot reasonably be expected
to be discharged to return home; or

b. If a recipient is 55 years of age or older and
is receiving these medical care services,
including related hospital care and
prescription drugs, for nursing facility
services or home- and community-based
services.

(2) ‘Estate’ means all the real and personal property
considered assets of the estate available for the
discharge of debt pursuant to G.S. 28a-15-1.

(c) The amount the Department recovers from the estate of any
recipient shall not exceed the amount of medical assistance made
on behalf of the recipient and shall be recoverable only for
medical care services prescribed in subsection (b) of this
section. The Department is a fourth-class creditor, as
prescribed in G.S. 28A-19-6, for purposes of determining the
order of claims against an estate. -

(d) The Department of Human Resources shall~adopt rules
pursuant to Chapter 150B of the General Statutes to implement the
Plan, including rules to waive whole or partial recovery when
this recovery would be inequitable because it would work an undue
hardship or because it would not be administratively cost-
effective and rules to ensure that all recipients are notified
that their estates are subject to recovery at the time they
become eligible to receive medical assistance."

Sec. 2. There is appropriated from the General Fund to
the Department of Human Resources, Division of Medical
Assistance, the sum of one hundred four thousand seven hundred
fifty dollars ($104,750) for the 1994-95 fiscal year, of which
fifty thousand dollars ($50,000) is nonrecurring, to implement
this act.

Sec. 3. This act becomes effective October 1, 1994, and
applies to individuals who apply for medical assistance on or
after that date.
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m
: i
“ 7



O ~JOh U o wN P

GENERAL ASSEMBLY OF NORTH CAROLINA SESSION 1993

institution and cannot reasonably be expected
to be discharged to return home; or

b. If a recipient is 55 years of age or older and
is receiving these medical care services,
including related hospital care and
prescription drugs, for nursing facility
services or home- and community-based
services.

(2) ‘Estate’ means all the real and personal property
considered assets of the estate available for the
discharge of debt pursuant to G.S. 28A-15-1.

(c) The amount the Department recovers from the estate of any
recipient shall not exceed the amount of medical assistance made
on behalf of the recipient and shall be recoverable only for
medical care services prescribed in subsection (b) of this
section. The Department is a fourth-class creditor, as
prescribed in G.S. 28A-19~6, for purposes of determining the
order of claims against an estate.

(d) The Department of Human Resources shall adopt rules
pursuant to Chapter 150B of the General Statutes to implement the

Plan, including rules to waive whole or partial recovery when

this recovery would be inequitable because it would work an undue e

hardship or because it would not be administratively cost-

effective and rules to ensure that all recipients are notified

that their estates are subject to recovery at the time they
become eligible to receive medical assistance."

Sec. 2. There is appropriated from the General Fund to
the Department of Human Resources, Division of Medical
Assistance, the sum of one hundred four thousand seven hundred
fifty dollars ($104,750) for the 1994-95 fiscal year, of which
fifty thousand dollars ($50,000) is nonrecurring, to implement
this act.

Sec. 3. This act becomes effective October 1, 1994, and
applies to individuals who apply for medical assistance on or
after that date.
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Requested by: Senator Marshall
MEDICAID ESTATE RECOVERY PLAN

Sec. 101.1. (a) Article 2 of Chapter 108A of the
General Statutes is amended by adding a new  section to read:
"§ 108A-70.5. Medicaid Estate Recovery Plan.

(a) There is established in the Department of Human Resources,
the Medicaid Estate Recovery Plan, as required by the Omnibus
Budget Reconciliation Act of 1993, to recover from the estates of
recipients of medical assistance an equitable amount of the State
and federal shares of the cost paid the recipient. The
Department shall administer the program in accordance with
applicable federal law and regqgulations, including those under
Title XIX of the Social Security Act, 42 USC 1396(p).

(b) As used in this section:

(1) ‘Medical assistance’ means medical care services
paid for by the North Carolina Medicaid Program on
behalf of the recipient:

a. If the recipient is receiving these medical
care services as an inpatient in a nursing
facility, intermediate care facility for the
mentally retarded, or other medical
institution and cannot reasonably be expected
to be discharged to return home; or

b. If a recipient is 55 years of age or older and
is receiving these medical care services,
including related hospital care and
prescription drugs, for nursing facility
services or home- and community-based
services.

(2) ‘Estate’ means all the real and personal property
considered assets of the estate available for the
discharge of debt pursuant to G.S. 28A-15-1.

(c) The amount the Department recovers from the estate of any
recipient shall not exceed the amount of medical assistance made

on behalf of the recipient and shall be recoverable only for

medical care services prescribed in subsection (b) of this
section. The Department is a<seventh-clas creditor, as

prescribed in G.S. 28A-19-6, for purp of determining the

order of claims against an estate.

(d) The Department of Human Resources shall adopt rules
pursuant to Chapter 150B of the General Statutes to implement the

Plan, including rules to waive whole or partial recovery when

this recovery would be inequitable because it would work an undue

hardship or because it would not be administratively cost-
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effective and rules to ensure that all recipients are notified N
that their estates are subject to recovery at the time they ‘ :
become eligible to receive medical assistance.”

(b) Of the funds appropriated in this act from the
General Fund to the Department of Human Resources, Division of
Medical Assistance, the sum of one hundred four thousand seven
hundred fifty dollars ($104,750) for the 1994-95 fiscal year, of
which fifty thousand dollars ($50,000) is nonrecurring, shall be
used to implement this section.

(c) Subsection (a) of this section becomes effective
October 1, 1994, and applies to individuals who apply for medical
assistance on or after that date. The remainder of this section
becomes effective July 1, 1994.




effective and rules to ensure that all recipients are notified
that their estates are subject to recovery at the time they
become eligible to receive medical assistance.”

(b) oOf the funds appropriated in this act from the
General Fund to the Department of Human Resources, Division of
Medical Assistance, the sum of one hundred four thousand seven
hundred fifty dollars ($104,750) for the 1994-95 fiscal year, of
which fifty thousand dollars ($50,000) is nonrecurring, shall be
used to implement this section.

(c) Subsection (a) of this section becomes effective
October 1, 1994, and applies to individuals who apply for medical
assistance on or after that date. The remainder of this section
becomes effective July 1, 1994.
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Requested by: Representatives Nye, Easterling, Alexander
MEDICAID ESTATE RECOVERY PLAN, AS REQUIRED BY FEDERAL LAW

Sec. 169. (a) Article 2 of Chapter 108A of the General
Statutes is amended by adding a new section to read:
"§ 108A-70.5. Medicaid Estate Recovery Plan.

(a) There is established in the Department of Human Resources,
the Medicaid Estate Recovery Plan, as required by the Omnibus
Budget Reconciliation Act of 1993, to recover from the estates of
recipients of medical assistance an equitable amount of the State
and federal shares of the cost paid the recipient. The
Department shall administer the program in accordance with
applicable federal law and regulations, including those under
Title XIX of the Social Security Act, 42 U.S.C. § 1396(p).

(b) As used in this section:

(1) ‘Medical assistance’ means medical care services
paid for by the North Carolina Medicaid Program on
behalf of the recipient:

a. If the recipient is receiving these medical
care services as an inpatient in a nursing
facility, intermediate care facility for the
mentally retarded, or other medical
institution, and cannot reasonably be expected
to be discharged to return home; or

b. I1f the recipient is 55 years of age or older
and is receiving these medical care services,
including related hospital care and
prescription drugs, for nursing facility
services or home- and community-based
services.

(2) ‘Estate’ means all the real and personal property
considered assets of the estate available for the
discharge of debt pursuant to G.S. 28A-15-1.

(c) The amount the Department recovers from the estate of any
recipient shall not exceed the amount of medical assistance made
on behalf of the recipient and shall be recoverable only for

medical care services prescribed in subsection (b) of this

section. The Department is a(fourth-cisik\creditor, as

prescribed in G.S. 28A-19-6, for ﬁﬁ?ﬁvses’ﬁf determining the

order of claims against an estate.

(d) The Department of Human Resources shall adopt rules
pursuant to Chapter 150B of the General Statutes to implement the
Plan, including rules to waive whole or partial recovery when

this recovery would be inequitable because it would work an undue

hardship or because it would not be administratively cost-
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effective and rules to ensure that all recipients are notified

that their estates .are subject to recovery at the time they

become eligible to receive medical assistance.

(e) Regarding trusts that contain the assets of an individual
who is disabled as defined in Title 19 of Section 1014(a)(3) of

the Social Security Act, as amended, if the trust is established

and managed by a nonprofit association, to the extent that

amounts remaining in the beneficiary’s account upon the death of

the beneficiary are not retained by the nonprofit association,
the trust pays to the Department from these remaining amounts in
the account an amount equal to the total amount of medical
assistance paid on behalf of the beneficiary under the North

Carolina Medicaid Program."
(b) Of the funds appropriated in this act from the

General Fund to the Department of Human Resources, Division of
Medical Assistance, the sum of one hundred four thousand seven
hundred fifty dollars ($104,750) for the 1994-95 fiscal year, of
which fifty thousand dollars ($50,000) is nonrecurring, shall be

used to implement this section.
(c) Subsection (a) of this section becomes effective

October 1, 1994, and applies to individuals who apply for medical
assistance on or after that date. The remainder of this section
becomes effective July 1, 1994.
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effective and rules to ensure that all recipients are notified
that their estates .are subject to recovery at the time they

become eligible to receive medical assistance.

(e) Regarding trusts that contain the assets of an individual
who is disabled as defined in Title 19 of Section 1014(a)(3) of
the Social Security Act, as amended, if the trust is established

and managed by a nonprofit association, to the extent that

amounts remaining in the beneficiary’s account upon the death of
the beneficiary are not retained by the nonprofit association,
the trust pays to the Department from these remaining amounts in
the account an amount equal to the total amount of medical
assistance paid on behalf of the beneficiary under the North
Carolina Medicaid Program." .

(b) Of the funds appropriated in this act from the
General Fund to the Department of Human Resources, Division of
Medical Assistance, the sum of one hundred four thousand seven
hundred fifty dollars ($104,750) for the 1994-95 fiscal year, of
which fifty thousand dollars ($50,000) is nonrecurring, shall be
used to implement this section.

(c) Subsection (a) of this section becomes effective
October 1, 1994, and applies to individuals who apply for medical
assistance on or after that date. The remainder of this section
becomes effective July 1, 1994.
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Requested by: Representatives Nye, Easterling, Alexander,
Dickson, Esposito, Senators Marshall, Richardson, Walker
MEDICAID ESTATE RECOVERY PLAN, AS REQUIRED BY FEDERAL LAW

Sec. 25.47. (a) Article 2 of Chapter 108A of the
General Statutes is amended by adding a new section to read:
"§ 108A-70.5. Medicaid Estate Recovery Plan.

(a) There is established in the Department of Human Resources,

the Medicaid Estate Recovery Plan, as required by the Omnibus

Budget Reconciliation Act of 1993, to recover from the estates of
recipients of medical assistance an equitable amount of the State
and federal shares of the cost paid the recipient. The.
Department shall administer the program in accordance with
applicable federal law and requlations, including those under
Title XIX of the Social Security Act, 42 U.S.C. § 1396(p).

(b) As used in this section:

(1) ‘Medical assistance’ means medical care services
paid for by the North Carolina Medicaid Program on
behalf of the recipient:

a. If the recipient is receiving these medical
care services as an inpatient in a nursing
facility, intermediate care facility for the
mentally retarded, or other medical
institution, and cannot reasonably be expected
to be discharged to return home; or
If the recipient is 55 vears of age or older
and is receiving these medical care services,
including related hospital care and
prescription drugs, for nursing facility
services or home- and community-based
services.

(2) ‘Estate’ means all the real and personal property
considered assets of the estate available for the
discharge of debt pursuant to G.S. 28A~15-1.

(c) The amount the Department recovers from the estate of any
recipient shall not exceed the amount of medical assistance made

|&

on behalf of the recipient and shall be recoverable only for

medical care services prescribed in subsection (b) of this

section. The Department is a fifth-class creditor, as prescribed

in G.S. 28A-19-6, for purposes of determining the order of claims

against an estate; provided, however, that judgments in favor of

other fifth-class creditors docketed and in force before the

Department seeks recovery for medical assistance shall be paid

prior to recovery by the Department.
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(d) The Department of Human Resources shall adopt rules
pursuant to Chapter 150B of the General Statutes to implement the

Plan, including rules to waive whole or partial recovery when
this recovery would be inequitable because it would work an undue

hardship or because it would not be administratively cost-
effective and rules to ensure that all recipients are notified
that their estates are subject to recovery at the time they
become eligible to receive medical assistance.

(e) Regarding trusts that contain the assets of an individual
who is disabled as defined in Title 19 of Section 1014(a)(3) of
the Social Security Act, as amended, if the trust is established
and managed by a nonprofit association, to the extent that
amounts remaining in the beneficiary’s account upon the death of
the beneficiary are not retained by the nonprofit association,
the trust pays to the Department from these remaining amounts in
the account an amount equal to the total amount of medical
assistance paid on behalf of the beneficiary under the North
Carolina Medicaid Program."

(b) Of the funds appropriated in this act from the
General Fund to the Department of Human Resources, Division of
Medical Assistance, the sum of one hundred four thousand seven
hundred fifty dollars ($104,750) for the 1994-95 fiscal year, of
which fifty thousand dollars ($50,000) is nonrecurring, shall be
used to implement this section.

(c) Subsection (a) of this section becomes effective
October 1, 1994, and applies to individuals who apply for medical
assistance on or after that date. The remainder of this section
becomes effective July 1, 1994,




(d) The Department of Human Resources shall adopt rules
pursuant to Chapter 150B of the General Statutes to implement the
Plan, including rules to waive whole or partial recovery when
this recovery would be ineguitable because it would work an undue
hardship or because it would not be administratively cost-
effective and rules to ensure that all recipients are notified
that their estates are subject to recovery at the time they
become eligible to receive medical assistance.

(e) Regarding trusts that contain the assets of an individual
who is disabled as defined in Title 19 of Section 1014(a)(3) of
the Social Security Act, as amended, if the trust is established
and managed by a nonprofit association, to the extent that
amounts remaining in the beneficiary’s account upon the death of
the beneficiary are not retained by the nonprofit association,
the trust pays to the Department from these remaining amounts in
the account an amount equal to the total amount of medical
assistance paid on behalf of the beneficiary under the North
Carolina Medicaid Program."

(b) 0f the funds appropriated in this act from the

General Fund to the Department of Human Resources, Division of
Medical Assistance, the sum of one hundred four thousand seven
hundred fifty dollars ($104,750) for the 1994-95 fiscal year, of
which fifty thousand dollars ($50,000) is nonrecurring, shall be
used to implement this section.

‘ (c) Subsection (a) of this section becomes effective
October 1, 1994, and applies to individuals who apply for medical
assistance on or after that date. The remainder of this section
becomes effective July 1, 1994.
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§ 28A-19-6. Order of payment of claims.

After payment of costs and expenses of administration, the claims
against the estate of a decedent must be paid in the following order:

First class. Claims which by law have a specific lien on property to
an amount not exceeding the value of such property. '

Second class. Funeral expenses to the extent of two thousand dollars
($2,000). This limitation shall not include cemetery lot or
gravestone. The preferential limitation herein granted shall be
construed to be only a limit with respect to preference of payment and
shall not be construed to be a limitation on reasonable funeral
expenses which may be incurred; nor shall the preferential limitation
of payment in the amount of two thousand dollars ($2,000) be
diminished by any Veterans Administration, social security or other
federal governmental benefits awarded to the estate of the decedent or
to his or her beneficiaries.

Third class. All dues, taxes, and other claims with preference under
the laws of the United States.

Fourth class. All dues, taxes, and other claims with preference
under the laws of the State of North Carolina and its subdivisions.

Fifth class. Judgments of any court of competent jurisdiction within
the State, docketed and in force, to the extent to which they are a
lien on the property of the decedent at his death.

Sixth class. Wages due to any employee employed by the decedent,
which claim for wages shall not extend to a period of more than 12
months next preceding the death; or if such employee was employed for
the year current at the decease, then from the time of such
employment; for medical services within the 12 months preceding the
decease; for drugs and all other medical supplies necessary for the
treatment of such decedent during the last illness of such decedent,
said period of last illness not to exceed 12 months.

Seventh class. All other claims.

o




§28A-15-1. Assets of the estate generally. . ;’“\
(a) All of the real and personal property, both legal and equitakt
of a decedent shall be assets available for the discharge of debts aid
other claims against his estate in the absence of a statute expressly
excluding any such property. Provided that before real property is
selected the personal representative must determine that such
selection is in the best interest of the administration of the estate.

(b) In determining what property of the estate shall be sold,
leased, pledged, mortgaged or exchanged for the payment of the debts
of the decedent and other claims against his estate, the personal
representative shall select the assets which in his judgment are
calculated to promote the best interests of the estate. In the
selection of assets for this purpose, there shall be no necessary
distinction between real and personal property, absent any contrary
provision in the will.

(c) If it shall be determined by the personal representative that it
is in the best interest of the administration of the estate to sell,
lease, or mortgage any real estate or interest therein to obtain money
for the payment of debts and other claims against the decedent’s
estate, the personal representative shall institute a special
proceeding before the clerk of superior court for such purpose
pursuant to Article 17 of this Chapter, except that no such proceeding
shall be required for a sale made pursuant to authority given by will.
A general provision granting authority to the personal representative .
to sell the testator’s real property, or incorporatien by reference of
the provisions of G.S. 32-27(2) shall be sufficient to eliminate the
necessity for a proceeding under Article 17.

(d) The crops of every deceased person, remaining ungathered at h
death, shall, in all cases, belong to the personal representative or
collector, as part of the personal assets of the decedent’s estate;
and shall not pass to the devisee by virtue of any devise of the land,
unless such intent be manifest and specified in the will. (1868-9, c.
113, ss. 14, 15; Code, ss. 1406, 1407; Rev., ss. 45, 47; C.s., ss. 52,
54; 1973, c. 1329, s. 3; 1975, c. 300, s. 5; 1985, c. 426.)
§28A-15~10. Assets of decedent’s estate for limited purposes.

(a) When needed to satisfy claims against a decedent’s estate,
assets may be acquired by a personal representative or collector from
the following sources:

(1) Tentative trusts created by the decedent in savings accounts
for other persons;

(2) Gifts causa mortis made by the decedent;

(3) Joint deposit accounts with right of survivorship created by
decedent pursuant to the provisions of G.S. 41-2.1 or
otherwise; and joint tenancies with right of survivorship
created by decedent in corporate stocks or other investment
securities.

Such assets shall be acquired solely for the purpose of satisfying
such claims, however, and shall not be available for distribution to
heirs or devisees. _

(b) Where there are not sufficient -personal and real assets of the
decedent to satisfy all the debts.and other claims against his estate,
the personal representative shall have the right to sue for and T
recover any and all personal property or real property, or interesxh’/
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§28A-15-1. Assets of the estate generally. y ae
(a) All of the real and personal property, both legal and equitakt ,-)
of a decedent shall be assets available for the discharge of debts aud
other claims against his estate in the absence of a statute expressly
excluding any such property. Provided that before real property is
selected the personal representative must determine that such
selection is in the best interest of the administration of the estate.

(b) In determining what property of the estate shall be sold,
leased, pledged, mortgaged or exchanged for the payment of the debts
of the decedent and other claims against his estate, the personal
representative shall select the assets which in his judgment are
calculated to promote the best interests of the estate. In the
selection of assets for this purpose, there shall be no necessary
distinction between real and personal property, absent any contrary
provision in the will. C

(c) If it shall be determined by the personal representative that it
is in the best interest of the administration of the estate to sell,
lease, or mortgage any real estate or interest therein to obtain money
for the payment of debts and other claims against the decedent’s
estate, the personal representative shall institute a special
proceeding before the clerk of superior court for such purpose
pursuant to Article 17 of this Chapter, except that no such proceeding
shall be required for a sale made pursuant to authority given by will.
A general provision granting authority to the personal representative.
to sell the testator’s real property, or incorporation by reference of
the provisions of G.S. 32-27(2) shall be sufficient to eliminate the -
necessity for a proceeding under Article 17. -7;)

(d) The crops of every deceased person, remaining ungathered at h .
death, shall, in all cases, belong to the personal representative or
collector, as part of the personal assets of the decedent’s estate;
and shall not pass to the devisee by virtue of any devise of the land,
unless such intent be manifest and specified in the will. (1868-9, c.
113, ss. 14, 15; Code, ss. 1406, 1407; Rev., Ss. 45, 47; C.S., ss. 52,
54; 1973, c. 1329, s. 3; 1975, c. 300, s. 5; 1985, c. 426.)
§28A-15-10. Assets of decedent’s estate for limited purposes.

(a) When needed to satisfy claims against a decedept’s estate,
assets may be acquired by a personal representative or collector from
the following sources:

(1) Tentative trusts created by the decedent in savings accounts
for other persons;

(2) Gifts causa mortis made by the decedent;

(3) Joint deposit accounts with right of survivorship created by
decedent pursuant to the provisions of G.S. 41-2.1 or
otherwise; and joint tenancies with right of survivorship
created by decedent in corporate stocks or other investment
securities.

Such assets shall be acquired solely for the purpose of satisfying
such claims, however, and shall not be available for distribution to
heirs or devisees. .

(b) Where there are not sufficient-personal and real assets of the
decedent to satisfy all the debts.and other claims against his estate,
the personal representative shall have the right to sue for and L-,»
recover any and all personal property or real property, or interes
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. ”
therein, which the decedent may in any manner have transferred or
conveyed with intent to hinder, delay, or defraud his creditors, and
any personal property or real property, or interest therein, so
recovered shall constitute assets of the estate in the hands of the
personal representative for the payment of debts and other claims
against the estate of the decedent. But if the alienee has sold the
personal property or real property, or interest therein, so
fraudulently acquired by him from the decedent to a bona fide
purchaser for value without notice of the fraud, then such personal
property or real property, or interest therein, may not be recovered
from such bona fide purchaser but the fraudulent alienee shall be
liable to the personal representative for the value of the personal
property or real property, or interest therein, so acquired and
disposed of to a bona fide purchaser. If the whole recovery from the
fraudulent alienee shall not be necessary for the payment of the debts
and other claims against the estate of the decedent, the surplus shall
be returned to such fraudulent alienee or his assigns.

(c) Where there has been a recovery in an action for wrongful death,
the same shall not be applied to the payment of debts and other claims
against the estate of decedent or devises, except as to the payment of
reasonable burial and funeral expenses and reasonable hospital and
medical expenses incident to the injury resulting in death and as
limited and provided in G.S. 28-18-2 [G.S. 28A-18~2]. (1973, c. 1329,
s. 3.)












July 1994

August, 1994

September, 1994

Future Plans:

October, 1994

ATTACHMENT III

MEDICAID ESTATE RECOVERY
STATUS OF IMPLEMENTATION

Formed interdepartmental workgroup for information
and advice on implementation plans and formulation
of procedures '

Vorkgroup includes representatives from:

Administrative Office of the Courts
County Clerks of Court

Attorney General’s Office

County Directors of Social Services
Division of Aging

Institute of Government
Association of County Attorneys
Legal Services )

NC County Commissioners Association
Division of Medical Assistance

Vorkgroup met and formed three subcommittees to
make recommendations on:

Recipient Notice and Appeal Rights;
Administrative Rules;

Filing Claims Against Estate

(Charge to subcommittees and membership attached)
Received written guidance from HCFA for

implementing estate recovery (copy attached)

Vorkgroup to meet on 9/20 for subcommittee reports
and recommendations for policy/procedures in NC

Publish proposed administrative rules
Draft Medicaid State Plan Amendment

Inform County Departments of Social Services of
notice and hearing requirements pending rulemaking

Design system supports for automated production of
claim against estate and management report for
tracking claims and receipts

Coordinate notification of Medicaid estate recovery
requirments to County Clerks of Court with
Administrative Office of the the Courts and to
County Attorneys with Attorney’s Association

14




November, 1994

December, 1994

Hire administrator and hearing officer for estate
recovery provisions

Route Medicaid State Plan Amendment for DHR and
State Budget Office revievs

Draft procedures for filing claims

Draft procedures for determinations and due process
rights on undue hardship

Submit State Plan Amendment to HCFA

Conduct public hearing on proposed rules

Respond to comments on proposed rules

Finalize plans for appeals on determinations of
permanent institutionalization
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November, 1994

December, 1994

Hire administrator and hearing officer for estate
recovery provisions

Route Medicaid State Plan Amendment for DHR and
State Budget Office reviews

Draft procedures for filing claims

Draft procedures for determinations and due process
rights on undue hardship ‘
Submit State Plan Amendment to HCFA

Conduct public hearing on proposed rules

Respond to comments on proposed rules

Finalize plans for appeals on determinations of
permanent institutionalization

C-i5






SUBCOMMITTEE TITLE

MEDICAID ESTATE RECOVERY

MEMBERS

CHARGE

Recipient Notices

Administrative Rules

Filing Claims

Joe Whitley, Chair
Mason Hogan
Claude Vhitner
Rosemary Long
Debbie Brantley
Bob Mercer

Geneva Ray

Rosemary Long, Chair
Gwynn Swinson

Andy Vilson

Barbara Brooks

Don Best, Chair
John Kennedy
Gwynn Swinson
Larry Crandall
Alene Matthews

Draft_proposed notice for:

1. Individuals determined to
be permanently
institutionalized.

2. Individuals who require
" nursing level of care or CAP
services at age 55 or after.

3. Make recommendations on wvhen
and how the notice will be
given.

4. Begin defining procedures
for filing and conducting
appeals re: permanent
institutionalization.

Draft basic provisions of APA
rules for: -

1. Definition of permanently
institutionalized.

2. Circumstances that would
result in a hardship to
heirs (degree of
relationship)

3. Basis for waiver of recovery
due to not being cost
effective.

Draft recommendations for:

1. ‘Agency responsible for
filing a claim.

2. Form letter to make claim.

3. Method for determining
amount of Medicaid payments
subject for recovery.

4. Reporting

5. Agency responsible for
filing a suit if personal
representative refuses claim
or disregards.












ATTACHMENT IV

‘ﬁb\ Department of Heaith

-\ and Human Services
% Heaith Care Financing
- | Administration

state medicaid manual
Part 3 — Eligibility

Transmittai No. 63 Date SEPTEMBER 1994

REVISED MATERIAL REVISED PAGES REPLACED PAGES
Table of Contents

Chapter 3 3-9-1 (1 p.) 3-9-1 (1 p.) i
Sec. 3810 3~9=3 - 3-9-7 (5 pp.)

NEW IMPLEMENTING INSTRUCTIONS--EFFECTIVE DATE: 10/1/93

Section 3810, Medicaid Estate Recoveries.-—These instructions provide guidance
for meeting the requirements 1n $13812 of OBRA 1993. Section 13612 amends
§1917(b) of the Act to require adjustments or recoveries of Medicaid benefits
correctly paid on behalf of an individual. These instructions do not alter the
regulations in 42 CFR 433.36 which permit States to recover benefits
incorrectly paid.

If .legislation other than for appropriating funds is needed in order to meet
these requirements, the State may request a delayed compliance date through the
HCFA regional office. Provide sufficient documentation, including an Attorney
General's opinion, to demonstrate that State legislation is required. 1f
legislation is needed, States will not be penalized for failing to comply with
the terms of OBRA 1993 until the date specified in §13612(d)(1)(B). Since the
Federal compliance remedy under the Medicaid statute is a prospective one,
these States need not make their legislation incorporating the new statutory
provisions retroactive to October 1, 1993. However, States that want to enact
statutes retroactive to October 1, 1993, may do so.

HCFA-Pub. 48-3







CHAPTER IX
AL ELIGIBILITY REQUIREMENTS AND OPTIONS
Section Page

3810 3-9-1
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Treatment of Ccontributions From Rel

Applicants or Recipient8...cccccescceee 3812
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GENERAL FINANCIAL ELIGIBILITY
09-94 REQUIREMENTS AND OPTIONS 3810

3810. MEDICAID ESTATE RECOVERIES

Under the estate recoveries provisions in §1917(b) of the Act, you must recover
certain Medicaid benefits correctly paid on penhalf of an individual. The
following instructions explain the rules under which you must recover from an
individual's estate Medicaid benefits correctly paid and incorrectly paid.

A. Adjustment and Recovery.--You must seek adjustment or recovery of
medical assistance correctly paid on behalf of an individual under your state
plan as follows.

1. anentl Institutionalized Individuals.--In the case of

Perm Y
sta

permanently institutionalized individuals who the te determines cannot
reasonably be expected to be discharged and return home, including individuals
who qualify as both permanently institutionalized individuals and who are at
least 55 years old, you must seek adjustment or recovery from the individual's
estate or upon sale of the property subject to a lien, at a minimum, of amounts
spent by Medicaid on the person's pehalf for services provided in a nursing
facility, ICF/MR, or other medical institution. These amounts also include
Medicare cost sharing for qualified Medicare beneficiaries (QMBs) to the extent
that the Medicare cost sharing was for +hese institutional services. At your
option, you may also recover amounts up to the total amount spent on the
individual's penalf for medical assistance for other gservices under the State
plan. The date on which you determine the individual to be permanently
institutionalized does not affect which expenditures you must or may recover
from the individual or his or her estate. If you elect to recover all medical
assistance, it would include assistance furnished prior to the time you
determined the individual to be permanently institutionalized. I1f you only
elect to recover for expenditures for institutional services, you must recover
for all institutional gservices furnished to the individual, regardless of
whether they were furnished during the current stay in the facility. Your
state plan must reflect the medical assistance subject to recovery. Recoveries
must be made from the individual's estate (after death) or from the proceeds
of the sale of the property on which a lien has been placed.

Permanently institutionalized individuals are persons of any age who are
inpatients in a nursing facility, ICF/MR, or other medical institution as
defined in 42 CFR 435.1009, and who must, as a condition of receiving services
in the institution under your State plan, apply their income to the cost of
care, as provided in 42 CFR 435.72S, 42 CFR 435.733, 42 CFR 435.832, and 42 CFR
436.832. You must specify in your state plan the process by which you will
determine that an institutionalized individual cannot reasonably be expected
to be discharged from the medical institution and return home, the notice to
be given the individual, the process by which the individual will be given the
opportunity for a hearing, the hearing procedures, and by whom and on what
pasis the determination that the individual cannot reasonably be expected toO
be discharged from the institution will be made. States are not required to
use the supplemental gecurity income intent to return home rule for purposes
of determining whether an individual is permanently institutionalized for
purposes of estate recovery. This rule applies only to eligibility
determinations.

2. 1Individuals Age 55 or Older.-—-You must seek adjustment or recovery
from the estate of an individual who was age 55 or older when that person
received medical assistance. You must recover up to the total amount spent by
Medicaid on the person's behalf, but only for spending on aursing facility
gervices, (which includes skilled nursing facility and intermediate care
facility for the mentall:- retarded services), home and community based

services, as defined in §§1915(c) and (d), 1929, and 1930 of the Act, and
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related hospital and prescription drug services. Related hospital and
prescription drug services are any hospital care or prescription services
provided to an individual while receiving nursing facility services and home
and community-based services. These amounts also include Medicare cost sharing
for QMBs to the extent that the Medicare cost sharing was for nursing facility
services, home and community-based services, and related ospital and
prescription drug services described above. At your option, you may also
recover additional amounts up to the total amount spent on the individual's
behalf for medical assistance for any other items or services under your State
plan. List these other items and services in your State plan. Recovery is
limited to medical assistance for services received at age 55 or thereafter.

3. 1Individuals With Long Term Care Insurance Policies.--

a. Adjustment or Recovery Required.--Except as provided in
§3810.A.3.b, you must seek adjustment or recovery from the individual's estate
for all Medicaid costs for nursing facility and other long term care services
if (1) assets or resources are disregarded to the extent of payments made under
a long term care insurance policy, or (2) assets or resources are disregarded
because the individual received (or is entitled to receive) benefits under a
long term care insurance policy.

b. Assets or Resources Disregarded/Not Disregarded.--If you had
an approved State plan, as of May 14, 1993, (California, Connecticut, Indiana,
Iowa, and New York) which provided for the disregard of assets or resources in
determining eligibility for medical agsistance either to the extent that
payments are made under a long term care insurance policy, or because an
individual has received or is entitled to receive benefits under such a policy,
you are-not required to seek adjustment or recovery from the individual's
estate for Medicaid costs for nursing facility and other Medicaid long term

care expenses. While HCFA cannot compel you to recover any amounts from the-

estates of these individuals, you are free to do so if consistent with the
terms of your State plan. :

4. Adjustment or Recove Limitations.--Adjustment or recovery can
only be made after the death of the individual's surviving spouse, if any, and
only at a time when the individual has no surviving child under age 21, or a
blind or disabled child as defined in §1614 of the Act. For Guam, Puerto Rico,
and the Virgin' Islands, any surviving child's blindness or permanent or total
disability would be determined under the definitions found in the State plan
program for providing assistance to the blind or permanently and totally
disabled. 1If a lien is placed on an individual's home, adjustment or recovery
can only be made when (1) there is no sibling of the individual residing in the
home, who has resided there for at least one year immediately before the date
of the individual's admission to the institution, and has resided there on a
continuous basis since that time, and (2) there is no son or daughter of the
individual residing in the home, who has resided there for at least two years
immediately before the date of the individual's admission to the institution,
has resided there on a continuous basis since that time, and can establish to
the agency's satisfaction that he/she has been providing care which permitted
the individual to reside at home rather than in an institution.

B. Definition of Estate.--Specify in your State plan the definition of
estate that will apply.

l. Probate Definition.--At a minimum, you must include all real and
personal property and other assets included within the individual's estate as
provided in your State probate law.
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2. Optional Definition.--In addition to property and assets under the
probate definition, you may include any other real and personal property and
other assets in which the individual had any legal title or interest at the
time of death (to the extent of such interest). This includes asaets conveyed
to a survivor, heir, or assign of the deceased through joint tenancy, tenancy

in common, survivorship, life estate, living trust, or other arrangement.

3. Special Rule for Individuals With Long Term Care Insurance.--In the
case of individuals described in §3810.A.3.a, you must use the de inition of
estate as described in subsection B.2.

C. Undue Hardship.--Where estate recovery would work an undue hardship,
adjustment or recovery is waived. Establish procedures and standards for
waiving estate recoveries when they would cause undue hardship. You may limit
the waiver to the period during which the undue hardship circumstances continue
to exist. Describe your policy in your State plan. You have flexibility in
implementing an undue hardship provision. However, your undue hardship waiver
protection does not apply to individuals with long term care insurance policies
who became Medicaid eligible by virtue of disregarding assets because. of
payments made by a long term care insurance policy or because of an entitlement
to receive benefits under a long term care insurance policy. california,
Connecticut, Indiana, Iowa, and New York must apply their undue hardship rules
to all individuals, including those eligible for Medicaid by virtue of State
plan provisions related to the purchase of a long term care insurance policy.

1. Undue Hardship Defined.--Undue hardship might exist when the estate
subject to recovery is the sole income-producing asset of the gurvivors and
income is limited (e.g., a family farm or other family business which produces
a limited amount of income when the farm or business is the sole asset of the
survivors). The legislative history of §1917 of the Act states that the
Secretary should provide for special consideration of cases in which the estate
subject to recovery is (1) the sole income-producing asset of survivors (where
such income is limited), such as a family farm or other family business, (2)
a homestead of modest value, or (3) other compelling circumstances. HCFA
suggests that you consider the examples listed above in developing your
hardship waiver rules, but does not require you to incorporate these examples
once you have considered whether they are appropriate for determining the
existence of an undue hardship. '

In considering your criteria, you may conclude that an undue hardship does not
exist if the individual created the hardship by resorting to estate planning
methods under which the individual divested assets in order to avoid estate
recovery. You may adopt a rebuttable presumption that if the individual
obtained estate planning advice from legal counsel and followed this advice,
the resulting financial situation would not qualify for an undue hardship
waiver.

D. Collection Procedures.--You must adopt procedures under which
individuals who will be affected by recovery of amounts of medical assistance
will have the right to apply for an undue hardship waiver. These procedures
muat, at a minimum, provide for advance notice of any proposed recovery. They
must also specify the method for applying for a waiver, the hearing and appeal
rights, and the time frames involved. You should specify the procedures used
for collection, which must be reascnable. In the situation where recovery is
not waived because of undue hardship and heirs of the estate from which
recovery is sought wish to satisfy your recovery claim without selling a non-
liquid asset subject to recovery, you may establish a reasonable payment
schedule subject to reasonable interest. You may also undertake partial
recovery to avoid an undue hardship situation.

Rev. 63 3-9-5
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GENERAL FINANCIAL ELIGIBILITY.
3810 (Cont.) REQUIREMENTS AND OPTIONS : 09-94

E. Adjustment or Recovery Not Cost Effective.--You may waive adjustment

or recovery in cases in which it 18 not cost effective for you to recover from
an individual's estate. The individual does not need to assert undue hardship.
You may determine that an undue hardship exists when it would not be cost
effective to recover the assistance paid. You may adopt your own reasonable
definition of cost effective. However, any methodology you use for determining
cost~effectiveness must be incliued in your State plan. If you made
individuals eligible for Medicaid because of a long term care insurance policy
or disregard of income because of the purchase of long term care insurance, you
are restricted from using this waiver authority unless you had as of May 14,
1993, an approved State plan which provided for long term care insurance-
related disregards from income. In that event, you can ugse the undue hardship
exception as a basis for applying a cost effectiveness test to individuals who
became eligible based upon long term care insurance-related disregards.

F. Placement of TEFRA Liens.--You are not required to use TEFRA liens in
§1917(a) of the Act. Section 13612 of OBRA 1993 did not mandate the use of
TEFRA liens. The TEFRA liens allow you to place liens on certain types of
property and recover specific types of payments as described in subsections
F.l1 and F.2. You may use liens as a mechanism/tool to recover medical
assistance incorrectly paid as indicated in F.l, or correctly paid on behalf
of certain permanently institutionalized individuals, as indicated in
subsection F.2.

l. Incorrect Payments.--You may place a lien against an individual's
property, both personal and real, before his or her death because of Medicaid
claims paid or to be paid on behalf of that individual if a court determines
that benefits were incorrectly paid for that individual.

2. Correct Payments.--You may place a TEFRA lien against the real
property of an individual at any age before his or her death because of
Medicaid claims paid or to be paid for that individual when (1) he/she is an
inpatient of a medical institution and must, as a condition of receiving
services in the institution under your State plan, apply his/her income to the
cost of care (as provided in 42 CFR 435.725, 42 CFR 435.733, 42 CFR 435.832,
and 42 CFR 436.832), and (2) the agency determines that the person cannot
reasonably be expected to return home as specified in §3810.A.1. The State's
authority to place a lien after the individual's death is not restricted by the
TEFRA lien provisions.

G. Restriction on Placement of TEFRA Liens.--You may not place a TEFRA
lien, as indicated in subsection F.2, on an individual's home if any of the
following individuals are lawfully residing in the home: (1) the spouse, (2)
the individual's child who is under age 21 or blind or disabled, as defined in
§1614 of the Act, in States (or blind or permanently and totally disabled in
Guam, Puerto Rico, and the Virgin Islands), or (3) the individual's sibling
(who has an equity interest in the home and who was residing in the
individual's home for at least one year immediately before the date the
individual was admitted to the medical institution).

H. Termination of Liens.--You must dissolve any lien imposed as provided
in subsection F.2 on an individual's real property when that individual is
discharged from the medical institution and returns home.

I. Notice.--

l. General Notice.--You should provide notice to individuals at the
time of application fnr Medicaid that explains the estate recovery program in
your State.

3-9-6 Rev. 63
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GENERAL FINANCIAL ELIGIBILITY
09-94 REQUIREMENTS AND OPTIONS 3810 (Cont.)

2. Recovery or Adjustment Notice.--You should give a specific notice
to individuals affected by the proposed recovery whenever you seek adjustment
or recovery. In the case that the individual is dead, the notice should be
served on the executor or legally authorized representative of the individual's
estate. The executor or legally authorized representative should be required
to notify individuals who would be affected by the proposed recovery. In the
situation w.nere there is no executor or legally authorized representative, the
State should notify the family or the heirs. The notice should include, at a
minimum, the action the State intends to take, reason for the action,
individual's right to a hearing, method by which he/she may obtain a hearing,
procedures for applying for a hardship waiver, and the amount to be recovered.
An administrative hearing is not required if State law provides for court
review as the next appellate step.

J. Effective Date of New Provision.--Section 13612 of OBRA 1993 does not
apply to Individuals who died before October 1, 1993. This section applies
to Medicaid payments beginning on or after October 1, 1993.

K. Delayed Compliance Date.-~If legislation other than for appropriating
funds is needed in order to meet these requirements, you may request a delayed

compliance date through the HCFA regional office.

L. Effective Date - States With Estate Recovery Programs in Effect Prior
to October 1, 1993.--1f you had an estate recovery program approved under your
State plan and in operation prior to October 1, 1993, for individuals of any
age who are determined permanently institutionalized prior to October 1, 1993,
you may recover from the estate or upon sale of the property subject to a lien
for all services correctly paid before October 1, 1993. You may also recover
for services paid for before October 1, 1993, from the estate of an individual
age 65 or older when that person received medical assistance. Recovery for
these services is in accord with the features of your approved plan in effect
prior to October 1, 1993.

Rev. 63 3-9-7
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COMPARISON OF MEDICAYD ESTATE |

ESTATE RECOVERY

ERY AND LIEN RECOVERY

LIENS

Statutory
Basis s

Applies to:

Vhen Filed:

Place Filed:

Recovery:

Limits:

Dissolution:

Priority of
Claim :

Required Action
to implement :

Mandated by Section 1917 of the
Act as amended by OBRA 1993

(1) Permanently institutionalized

(2) Age 55 and above who receive
Medicald for long temm care or
Community Alternatives Services

90 days after publication of
public notice to creditors

To individual named as executor
or personal representative

After death from assets subject
to probate

Cannot pursue if spouse, minor
or disabled/blind child lives
in homesite

Amount recovered limited to
Medicaid payments made on behalf
of the individual for long term
care and CAP

State may waive recovery if it
would create hardship or is not
cost-effective to recover

Medicaid is a 5th class
creditor

NA Action approved by 1994
Legislature

Option in Section 1917 of the Act

Patients in long term care institutions
who ‘own real property

At time Medicaid is approved for long
term care services

Clerk of Court

Vhen real property sold or transferred
or after death as part of estate recovery

Cannot file lien if spouse or dependent
minor or adult disabled/blind child
lives on property

Same as estate recovery

Disolves if long term care patient is
discharged to return home, otherwise is
subject to estate recovery provisions.
State must define what constitutes
discharge to return home.

Uncertain of lien changes class of
creditor to 4th

Implementing legislation






STATES WITH MEDICAID ESTATE RECOVERY PROGRAM

STATE ESTABLISHED PRIORITY DEFINITION OF FY 93 STATE SHARE
ESTATE OF CLAINM ESTATE: PROBATE ~TOTAL
RECOVERY LAY OR MORE RECOVERY
* california 1981 1. IRS All in Probate $21H $10.5 K
2. Funeral Expenses
3. Hedicaid
4. Heirs
+Connecticut at least past 1) Funeral Expenses State probate lav in excess S5 H
25 yrs. 2) Final Illness S10 H
3) IRS
4) Hedicaid
*Indiana 20+ yrs. Preferred State probate law $3 M S1.1 H
Illinois 40+ yrs. 6th State probate lav S9H S4.5 M
™
s *Haryland \T1/1/76 General State probate law S1.3 H S1.4 M
v creditor (+ lien program
! = §1.5 M)
*Hassachusetts allowed into 1) Adm. Costs/ State probate law $10.6 H $5.3 H
law 1969 Funeral Cost
agressive use 2) IRS
1989 3) Medicaid
*Hinnesota 1967 4th State probate law $6.7 H SI.8 H "
**Hissouri 1979-80 7th State probate lav $1.3 H $520 K -

* States with lien law _
** Law o oks but not implemented ) “






STATES WITH MEDICAID ESTATE RECOVERY PROGRAM

FY 93

STATE ESTABLISHED PRIORITY DEFINITION OF STATE SHARE
ESTATE OF CLAIHN ESTATE: PROBATE TOTAL
RECOVERY LAV OR MORE * RECOVERY
* New Hampshire 1973 1. Funeral Expenses State probate lav (1973-5370 K) S1.6 M
2. Any Previous 1993-53.4 M
Illness
3. All Adm. Expenses
4. Hedicaid
Nev Jersey 1971-72 1. Funeral Expenses State probate lav (before ‘85 $390K
2. Adm. Expenses $722 X)
3. IRS Ist 4 mo.’'94
4. Medicaid $742 K
£
v *New York 15-20 yrs. ago Whoever files State probate lav $80 H S20 M
< 1st, however,
NY attaches
upon admission
to LIC
* Utah 1980 1. Funeral Expenses Everything in $400 K $99 K
2. Attorney’s Fees Estate
3. Taxes State/Federal
4. Medicaid

*

States with lien law












ATTACHMENT I1

North Carolina Hospital Association AGHP

Mailing Address: Street Address:

Post Office Box 80428 2400 Weston Parkway Phone: 919/677-2400
" Raleigh, NC 27623-0428  Cary, NC 2753 Fax: 919/677-4200

September 14, 1994

Susan Sabre

Staff Attorney

Legislative Bill Drafting Division

Legislative Office Building

300 N. Salisbury Street
Raleigh, NC 27603-5925

Dear Susan,

Thank you for the opportunity to comment on ‘the new state statute authorizing
estate recovery for Medicaid.

As you know, hospitals are under increasing pressure from payers and others to
aggressively collect outstanding debts to the hospital for health care services. Often,
because of the patient’s poor health or age, hospitals are unable to do as good a job
as other businesses. After all, most hospitals in North Carolina are either public or
private nonprofit corporations who are organized and operated for a charitable
purpose. It is difficult many times to draw the line where charity ends and bad debt

begins. ,,

One of the collection practices employed by some hospitals is to allow very sick
patients to confess judgment for the amount of the hospital debt in exchange for
the hospital agreeing to forego execution on the judgment. Upon the patient’s
death, the hospital would file a claim against the patient’s estate.

This practice benefits both the patient and the hospital. The hospital avoids the
expense and time of filing a lawsuit, obtaining a judgment, and executing on the
judgment. As you know, a debtor who does not wish to pay a creditor is able to
delay this procedure for several months. In addition, the debtor has other means
to avoid payment, including North Carolina’s homestead exemption and federal
bankruptcy.

Hospital officials tell us that most patients are concerned about their bills and
many go to extreme lengths to see that the hospital is paid in full. The practice of
allowing a patient to confess judgment and to have the bill later paid by the
patient’s estate is a convenience for the patient. The patient avoids the hassle and
embarrassment of debt collection at a time when the patient is in poor health.

¢27]

Hospitals Being Their Best







The North Carolina Hospital Association believes that the current law, giving a

' Medicaid claim the same status as a judgment creditor, is an appropriate public

policy. To give Medicaid a higher priority would supersede properly docketed
judgment creditors who were owed money by the decedent before Medicaid had

provided services.

The new law recognizes North Carolina’s long-standing tradition as a “race to the
courthouse” state, whereby lien creditors are given priority according to the date
and time of their filing. To adopt a different policy would undermine years of legal
tradition and put creditors who acted in good faith at risk of having their claims
foreclosed by the state. “Notice” is an important part of our legal heritage. Without
proper notice—filing in the courthouse for all to see—unintended harm may

occur to innocent parties.

We believe the General Assembly has made the correct choice.

Sincerely,

o
William A. Pully
Vice President & General Counsel







INCOME PRODUCING PROPERTY POLICY

AGED, BLIND AND DISABLED CATEGORIES

Current Policy Policy 1/1/95 Who is Affected Phase in Implementation
Exclude value of Exclude value of Does affect: . Affects all medically
rental property rental property . Medically Needy needy persons with
if produces any if it produces group. rental property who
net profit after net profit of at appy 1/1 f 95 or later.
expenses. least 6% equity . Typically rental
value gfter property is the

EXAMPLE: expenses. home of a . Current recipients

nursing home with rental property
Equity Value EXAMPLE: recipient. The will be phased in
Property = $50,000 net rental income when eligibility
Taxes = 1,000 Equity Value = $50,000 helps to pay redetermined
Annual Rent = 1,100 x 6% their cost of
Net Profit=$ 100 Yrly Minimum Net care. or

s
\

=
R

Profit = $ 3,000
Taxes = 1,000

Total Rent =  $ 4,000

(Versus $1,100 under
current policy.)

Does not affect:

. Actual homesite
of a recipient
or spouse.

. Property used in
a business.

when current lease
expires, if later

(under certain
conditions, property
needing renovation
may be excluded while
renovations made)






. Attachment  apge 1
; v .. 26/94)

Priority No. ol

IXPANSION BUDGET REQUEST

2 BUDGET CODE: 14445 DEPARTMENT: Human Resources DIVISION/ INSTITUTION:  Division of Medical Assistance
3 FUND NUMBER: 1310 FUND TITLE: Medical Assistance Payments

4 PROGRAM NUMBER: 1 PROGRAM TITLE: Health and Salety

5 TITLE OF REQUEST: Incrense Population of Aged, and Disabled Eligible for Medicaid, Effective: 01/01/96 1996-96 1996-97

ta STATUTORY CHANGES/SPECIAL PROVISIONS REQUIRED TO IMPLEMENT? 6b |TOTAL REQUIREMENTS 17,926,200} 36,111,278

7a YES No[ ] 7b [TOTAL RECEIPTS 12,494,113] 25,009,046

8a IF YES, ATTACH A COPY OF THE DRAFT. 8b |APPROPRIATION 5432,087] 11,102,232

9a 95 |TOTAL POSITIONS 0.0 0.0

10

NARRATIVE: This program is proposed to expand the population of Aged and Disabled people who qualify for Medicaid benefits, effective 01/01/96,
by providing Medicaid covernge to all Aged and Disabled individuals whose incomes are equal to or less than 100% of the Federal Poverly Level.
Currently, the Aged, Blind and Disabled who do not receive SSI payments are eligible for Medicaid only after they have spent down their countable
incomes to npproximately 40% of the Federal Poverty Level. Under this provision, aged and disabled people whose monthly incomes are between
$242.00 and $614.00 will qualify for medicaid without a deductible. The estimated incremental number people who would be eligible for Medicaid
gervices is 7,000. In addition, approximately 20,836 Medicare Qualified Beneficiaries would qualify for full Medicaid.

INCOME AND ASSET LEVELS

bT- 9

FAMILY MEDICALLY SSI 75% OF 100% OF

SIZE NEEDY RECIPIENTS POVERTY POVERTY
Mo. / Yr. Mo. / Yr. Mo. / Yr. Ho. / Yr.
INCOME 1 $242 / 2,900 $446 / 5,352 $460 / 5,520 $614 / 7,360
2 $317 / 3,800 $669 / 8,028 $615 / 7,380 $820 / 9,840

ASSETS 1 $1,500 $2,000 $2,000 $2,000

2 $2,250 $3,000 $3,000 $3,000

9/27/94
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medical care. Toe ciient shall be zutherized en the day his jncurred medical care costs equal the
emount of the exsess intome.

(2  The assets of AFDC relatcd cases, or cases protectcd by grasdither provisioss, and ell Medically
Needy ceses are redused 1o the asseis Exit Guring the moxnth. The chient chall be euthosized oz
the Gay the zssels zrs reduced, oOf incurred medical care costs egual the amoumt of the exssss
incoms, whichever oscurs later

(c) Medicaid coverage shall ead on the last day of the Jast moxnth of eligibility except for those individuals
cligible for emesgency conditicns oaly 25 deseribed ip Rule .0302 of this Subchapter. The last month of
eligibility sball be:

(1)  The mosth in which timely xotice of termination expires; or

(2) The month in which adequate notice of termination expires; or,

(3)  The last month of the certification pesiod.

. P
Auhority G.S. 1084-54; 42 CER. 435.514; 42 CER _£35.589. & &
3 o CCR ~at \
0207 REFERRALS . Ve 8 D, Ay {
For a1l Medicaid apolicents pnd resipients fg'-&_. ox'the, county defarpent Y Mol serviess duermines

:

eligibility, the Tee Income Mainteaance Casewprkerishall exp ‘\:u;{d Yoake

(1)  Healthy Children and Teen Pr “:i\.ff b V.
. (3  Family planning services; {-f' J
(3)  Food stzmps; :
0] Governmental beasfits including RSDI, SSI, VA;
(5)  Vozations] rehabilitation services; o
(6) - Protective services if the clieat bas reason to believe a child receiving ssistance bas been pegiected,
abused, or explcited;
(7) Women, Infants and Children Program (WIC).

Authority G.S. 1084-54; 42 C.ER. 441.56; 42 U.5.C 1396a(a).

SECTION .0300 - CONDITIONS
FOR ELIGIEILITY

0311 RESERVE

North Carolipa has gontracisd with the Social Sscurity Admipistration pnder Section 1634 of the Social
Security Act 1o proviée Medizaid o &l SSI ecipients. Resource eligibility for individuals under amv'Azed,
mmm@gmmkmm@mmmmﬁmmgm
Social Sesurity Act exsent as gpsified in Jtems (4) and (S) of this Rule. <iesisd-the~optiop-under—Seotien

g

3

: 3 Retine-L S : B - Applicants
for and recipients of Medicaid skall use their own resources to me=t ‘;hexr poeds’ %or Living costs a.ndp;:dical
care 1o the extent that such resources can be made available. Certain resources shall be protected to meet
specific peeds such as buriel and transportation aaé 8 Jimite"2mount of resourses. shajl be protected for

emersgencies., AN ¢t E.'ﬁi':e":‘ AT
(1)  The value of resources currently mvailable by gty Budges uuit ‘meinbérsshall be considered in
determining fnzncial eligibilty. A resourse shall~bE, considered available when it is actually
avzilable end when the budget unit member-bis a le‘zﬂjuteies{ in the resource and he, or someone

scting in his bebelf, can take any necesfary, agiion to ‘make it avalable. .
(@  Resources shall be excluded in detertinifg fivancial eligibility when the budget unit member

baving 2 legal interest in the resources is incompetent unless: :
(i) A guerdian of the estre, a gencral guardien or an intesim guardizn bas been lawfully sppointed
and is able to act on behalf of kis ward in North Caroliva and it any state in which such
_ resources are Jocated; or
()" A dureble powsr of stiomey, valid in North Carolina snd in gy stete in which such resource is
. Jocated, has been grartzd 1o a pesson who is authorized and able 1o exersise such poweEs.

(b)° Wher there is a guesdien, an interim guardias, or a person holding 2 valid, dursble power of
~ attornsy for 2 budget unit membee, but suck persen is unzble, fails, or refuses to ast proaptly ©
make the resourses astually available to meet the needs of the budget unit member, 2 referral skali
be made o z-bc couaty depariment of social services of a detzrmination of whether the guardian or
attorpey in fact is asticg in 1be best interests of the member z0d if not, contact the clerk of count

-

A}
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. OCT 23 'S4 C3'ZEL. The rasources shall be exluded in determizing finascial eligibllity peadicg action
by the sled: of court,
(s> Whaa a Medizaid epplcation is filed 02 bebalf of 23 individval whe:
() is alleged 1o be mentelly incompstent,
(i) bes or may bave a Iazal interest in 2 resource that affests the individusl's elipibitity, and
() does pot have 2 representative with isga! anthority to use or dispose of toe individual's resourses,
e icdividual's represectetive or fzmily member skzll be instrusted 1o fle within 30 calendar
days 3 judicial proceeding  declare the individual jrsompetent and appoint & guardian. If the
repreceatative of Zxmily member either fils to file such a procesding within 30 calendar days or
fils to timely conclude the proceeding, a referre! spali be made 1 e services unit of the county
department of social services for guardianship services. If the allegation of incompstense is

suppored by a physicieg’s certification cf other competéat evi bees including but

not limited to physicians, purses, socidl“ wo; :es,‘pgr:lis.lbz.iés. Q or others with

knowledge of the condition of she 5\365%%2?4&3&: all uded except a5 provided
in Sub-items (1)(d) or (¢) of @éﬁ\

(@  The budget unit member's rese: shali be counted in determining his eligivility for Medicaid
beginring the first day of the manth following the month & guardian of the estate, general guardian
or imterim guardian is appointed, provided that afier the appointment, property which camnot be
disposed of or used except by order of the court shall continue w be excluded until completion of
the spplicable procedures for disposition specificd in Chaptass 1 pe=3580f the Nomth Carolina

. General Statutes, p ! .
(®)  When the court rujes that the budget unit m 5 o { o po ruling is use of the

death or resovery of tae membez, his resourdet? be iod io¥% of time for
which i can be established by com y Eog% t limited to
“ physicians, aurses, sozial workers, p%, i 3 or others with knowledge of
the condition of the individual that th was in fact incompeteal. Any such showing of
iz;coxnpmnce is subject to rebutial by compeseat evidenze as specified berzin and in Sub-item (1))
of this Rule,
2)  Tbe limiztion of resources beld for reserve for the budget rmit shall be as follows:
(®  For Family and Children's reisted categorically needy cases, one thousand dellars (51,000) per
budget unit;
(®) :

. ; isabled Family and Children's related medically needy cases, one
thousand five bundred dollers ($1,500) for a budget unit of one persor, two thousand two hundred
fifty dollars ($2,250) for a budget unit of two persons and increases of one bundred dollass
(5100.00) for each additionz! person in the budget uzit over two, B0t 1o exceed 2 1otal of three
thousand, fifty dollars ($3,050): ; .
) For aged, blind, 2nd disabled cases. two thousapd doliars ($2000) for 2 budest upit of one 2nd
three thousznd dollars ($3000) for 2 budger unit of two.
() If the value of countable resourees of the budget unit exoeeds the reserve allowanss for the unit, the
' case shall be ineligible; N
()  For Family and Children's related cases and aged, blind or disabled cases proested by
grandfathered provisions, and medically peedy ceses not protested by grandfathered provision,
eligibility shall begin on the day countable resources are re allowable limits or excess
mcome i§ gpent down, whichever occurs lazer; %

()  For eatcgorically nsedy aged, blind or n&'gmt.":ted by ‘gxa.n% er=d provisicas,
1

eligibility shall begin no eaclier than the mprtt cobpiible Tesources allowable limits
as of the first moment of the ficst day of the st ' 'fj ‘
@ Resources counted in the determination of fn] "{ \1}1\/\&& t=goricelly needy aad-medically

e —y - —a v -, erouna-e iy ad > T S tem -, .._:...~ '.
2nd disgbled cases js based on resodressuandards nd methodolokies jn Title XV] of the Sosial

Security Ast except for the foliowing metbodologies:
Ibe value of personal effects and household soads are pot counted,
Salue of tenancy in commop jpterest jn res] property is pot covnted,
Nalue of Jife estate ntersst in eal property is not souned.

ERE
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&_m__d bl ae_n.bg_onm__m_;_a_mp_ia_.almﬂ X_\ff_ﬁsb_eés.t__caexc t
for the following methodologies: i

()  The value of persopal effscts and household goods are not sounted.
&)  Personal propeny is pot 4 countabie res ¢ resourse if jt:
) isused in 2 trade or a business: or
. (D js used o produce goods and secvices for personal uae; or
(i) produces a net apnual jpeome.
{e)  Real property not exempted under homesite rules js not a countable resource if it:
() s used jn 2 trade or business: or
i) s used 1o producs goods 2nd services for persoal use; o7

m_ﬁﬂaimjmwlueumﬂmg&mm_AbmitheS°~lal
Security Act.

i  Mluc of tenancy in common interest in real property s pot counted.

5] Ep_.gfhfsesmem__ms.a_n_m;smmmd

)  Individuals with resourcas jn excess of the resource limit at the first moment of the month may
become eiigible at the poipt that resourses are reduced 1 the allowable Jimit.

jy Gi) is nonbusipess jncoms producing propersv that producss pet znnual jncome gfier operational
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© G)R:oux;:es counwdin!he’ determi o 'i @‘3}) Q !cgancally needy Family and
Children's related cases are:

()  Cash on hand; .

(®)  The balazee of savings accounts, -including savings of a student saving his sarnings or school
expenses;.

(¢)  The balance of checking accounts Jess the carreat mozthly insome which bad besn dzpositsd 1o
mest the budget unit'’s monthly needs whex reserve was verified;

)  The portion of Jump sum paymeats remainicg after the month of reseint:

(&)  Cash value of lifc insurance policies owned by the budge: uait;

3} Pevecable trust funds;

(¢4) Stocks, bonds, mutual fund shares, ccmﬁca‘.es of deposit azd oth:: liquid assets;

(-3
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Negotiable and salable promissory notss aad loazs;.

Revorabie pre-paid burial contraots;

Patient accounts in logg term care facilities;

Individua! Retiremaent Azcourts or othai ruliscwent 2zescupts or plass;
Equity in pon-esseztial personal property limited t: _

Mobile homes nst used 2s howe, -t

Boars, boat trailers and boat mows,

Campess,

Farm and business equipment;

Equity in exsess of ope thousand five hundred dollars ($1,500) in one motor vehicle detzzmined

to be essential under Rule .0403 of this Subchapter:

Equity in motor vebicles determined to be nop-esseatial under Ruls .0403 of this Subchapter;
Equity in real propatty is Iimitsd 1o interest in rea! ectatn ather than that used az the budget unit'y
bomesite and is hxited t0:

Fee rimple interest,

Teaancy by the eatiretiss interest only,

Salable remainder interes:,

Value of burial plots.

{0 €8 Resources counted in the Jeterminwion of financial eligtbmty for medically neecy Family and
Children’s related cases are:

@
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@

©

1¢9)]

®

(h)
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expenses;

The balance cf checkmg acco 'ﬁ*: bad been deposized to
meet the budget was venﬁed or lump sum income from
a

self-employment

Cash value of life ins xanc.. pohcu: wh:n the totnl face value of all policies that accrue cash vajue
exceeds ore thousand five hundred dollars ($1,500);

Trust funds;

Stneks, hapds, muteal fund shares, certificates f deposit and oder hqmd assets;

Negotiable znd saladle promissory notes and lozas; ‘

Revocable prepaid burial contmcts;

Patient accounts in long term care facilities;

Individua] Retireweut Accuunls or otber resirement ascounts or plaos;
Equity in non-esseatial, non-income producing persenal property limited to:

Moblle bome.not used as home,

Boats, boat trailers and boat motors,

Campers,

Farm end business equipmest,

Equity in motor vehicles determined to be pon-essential under Rule .0403 of this Subckapier;
Equity in real propesty is limited to interest jn real estats other than that used as the hndges unit's
homesite aznd is limited to:

Fee simple intersst,

Teaagcy by the eatireties interest only,

Saiahle. remainder interest,

Value of burial plots,

Cash on haod; E T
The balance of savings a vin of a =md~nt Hs earnings for school

Authority G.S. 108454; 1084-55; J1084-58; 42 U.S.C 703, 704 1596; 42 C.FER. 435.121; 42 CFR.
435.210; 42 Q.FR. 435.711; 42 CER. 435.712; 42 CER. #35.734; 42 CFR. 435.823; 42 CF.R. £33.840;
42 CER, 435.841; 42 CER. 435-845; 42 CFR. 445.850; 42 CER. 435 851: 45 CER. 233.20; 45 CER

233.51,

.0313 INCOME

(@ EFor

| calculation of financial eligibility:

@)
A)
(®)
©
18)

femily and shildren's cases, income Ineome from the followinz sources sball be countad in the

Upearned.
RSDI,
Vetaran's Administzation,
Railroad Retiremeat,
Peasions cr retirrmeat beaefits,
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Resources counted in the detexmination of financial eligibili for
medically need aged, blird and disabled cases is based on resource
standards and methodologies in Title XvI of the Social SecurIgz Act

b

{b) Personal property is not a countabie resource if it:
i) 1Is used in a trade or a business; OR

except for the folloving met odologies:
The value of personal effects and household goods are not counted.

(
(i

[3)

i) Is used to produce goods and services for personal use; OR
(iii) Produces a net annual income.

Real property not exempted under homesite rules is net a countable

resource if it:

(i) Is used in a trade or business; OR
(ii) Is used to roduce goods and services for personal use; OR
(1i1) b

els

§

$EREEE 4% 3

Is non-business income producing property that produces net annual
income after operationaf expenses o0f at %east 6 percent of aqui
value per methodologies under Title iVi of the Social

Security Act.
For urposes of this Sub-item, egui of agricultural Jland
Borticultural land, and forestliand 1s the present use value of the
land, as defined by G.S. 105-277.1h., et. seq., less the amount of
debts, liens or other encumprances.
.VaIue of tenancy in common interest in real property is not counted.

Value of life estate interest in real proFergz is not counted.
Individuals with resources in excess of the resource limit at the

first moment of the month may become eligible at the point that
Iesources are reduced to the allovabie limit.
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DEFINITIONS
Homesite -
1. Currently the hoﬁesite includes
a. The house, and
(1) In the city, the lot on which it sits and all buildings on the lot;

(2) Outside the city, the acre on vhich it sits and all buildings on the
acre;

plus
b. Up to $12,000 in equity of contiguous real property.
2. Effective 1/1/95 the homesite includes

Y
a. The house, and

(1) In the city, the lot on which it sits and all buildings on the lot;

(2) Outside the city, the acre on which it sits and all buildings on the
acre;

plus
b. All real property contiguous to the homesite.

Income Producing Property - Applicable prior to 1/1/95. Any property used to
produce income. It may be excluded if it produces a profit of at least Sl
per year. (Beginning 1/1/95 income producing property is divided into
business property and non-business income producing property. See below.)

Business Property - Applicable beginning 1/1/95. Property used in a trade or
business, such as the land farmed by a farmer, the garage owned by a
mechanic, houses or apartments owned by a person who is in the business of
renting property, or woodland owned by a person who is in the logging
business and cuts timber from the land. Business property is excluded
regardless of income produced.

Non-business Income Producing Property - Property that produces income but is
not used in the person’s trade or business. This would include any property
that a person rents when the person is not in the business of renting
property. Examples include: A former homesite that is now rented; a piece
of rental property owned by a person whose primary business is not renting
property; land that a person used to farm that he nov rents to someone else,
and voodland that is leased to someone else to cut timber. Non-business
income producing property must produce annual income of at least 6% of the
equity to be excluded.

Equity - For Medicaid purposes equity is determined by subtracting the value of
encumbrances on the property (mortgages and other liens or judgments) from
the tax assessed value of the property.

Fair Market Value - As used in this document the "fair market value" is a

reasonable rate of return based on the amount of income produced by similar
property in the same area.

(371






MEDICAID EXCLUSION OF NON-HOME, NON-BUSINESS INCOME PRODUCING REAL PROPERTY

Treatment of Real Property by Other State Medicaid Programs

Arkansas -

Florida -

Georgia -

Kentucky -

Montana -

Tennessee -

Vermont -

Uses SSI $6000 equity value and 6% income production rule. Up to
$6000 in equity in the real property is excluded if the property
produces annual profit of at least 6% of equity.

Property must produce a "fair market value." The "fair market
value" is determined by what other property in the area produces.

Uses the SSI $6,000/6% rule.

Uses the SSI $6,000 equity rule. Non-homesite property must
produce a "fair market value".

The former homesite of an institutionalized individual is not
required to produce income, however, if rented, the income is
counted.

Count equity even if income producing.

Homesite is excluded as long as the recipient has a stated intent
to return home.

Must produce a "fair market value" similar to Florida.

Must produce a "fair market value" similar to Florida.
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MEDICAID EXC N OF REAL PROPERTY
Homesite Farmland/Openland | Woodland Vacation Home
I
Current: Current: Current:

. Exclude if the person
lives there.

. If in a nursing home:

- Exclude if expccted to
return home ir 6 mo.

- Exclude if spouse or
dependents continue to
live there.

. Exclude former housesite
if it is rented and
produces a net profit of
at least $§1 per year.

. Exclude up to $12,000 in equity of any real property
that is contiguous to the homesite.

(Does not include

former homesite now income producing.)

. Exclude if it produces a

profit through farming
rental, etc. Hust
produce $1 profit per
year.

For property not contiguous to the homesite or for the
value of contiguous property in excess of $12,000 equity:

. Exclude if it produces a

profit through renting,
lumbering, etc. MHust
produce $1 profit per
year.

. Exclude if it produces a
profit.

After 1/1/795 With 6% Rule:

After 1/1/95 With 6% Rule:

. Exclude if the person
lives there.

. If in a nursing home:

- Exclude if expected to
return home in 6 mo.

- Exclude if spouse or
dependents continue to
live there.

. Exclude former homesite
as non-business income
producing property if it
produces an annual
profit of 6% of equity.

. Exclude if business

property (e.g. the person
is a farmer and he farms
it) regardless of income
produced

Exclude if it is non-
business income producing
property (e.g. rented)
and it produces an annual
profit of 6% of equity.

. Exclude all real property contiguous to the homesite.
(Does not include former homesite now income producing )

If not contiguous to the homesite:

. Exclude business property

(e.g. the person is a
logger and cuts and sells
vood from the land)
regardless of income
produced.

Exclude if it is non-
business income producing
property (e.g. rented)
and it produces an annual
profit of 6% of equity.

After 1/1/95 With 6X Rule:

. Exclude if it produces a
profit of 6X of equity.
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Type of Property and Value

EFFECT OF 6X INCOME PRODUCTION RULE

| Income Production Under Current Rule

Income Production Under 6% Rule

10 acres of farmland = $15,200
27.75 20 acres of farmland = 13,200

7.75 acres of woodland = 2,103
1.95 acres of farmland = 1,800

1.32 acres (homesite & contiguous)

|- Client tends 10 acres

|- Son rents 20 acres for $10

|- All tended land produces $2,874
| after expenses

TV $32,303
X 6%
$ 1,938 or $168/Mo.

= $19,600
Former homesite & contiguous property |Child leases for $5/Mo. v $§15,900
1.84 acres - TV § 3,300 x 6%
1 acre - TV §12,600 S 954 or $79.50/Mo.
2 lots each 1.82 Homesite for spouse; contiguous N/A
One is homesite where spouse lives property less than $12,000
Total tax value $23,100
3 acres $48,500, includes homesite Home for spouse N/A
Former homesite and contiguous Child rents for $2/Mo. $15,373
3.35 acres - TV $15,373 Also pays taxes and insurance x 6%
§ 922 or $77/Mo.

Former homesite (house and lot) Child rents for $12/Mo. and pays taxes ($8,634

|]and insurance x 6%

TV $8,634

$ 518 or $43/Mo.

Former homesite Rents all property for $45/Mo. $14,686
TV $14,686 + 3,374
2 vacant lots ] 18,060
TV § 3,374 | x 6%
$ 1,084 or $90/Mo.
Former homesite and contiguous Rents for $5/Mo. $7,292
TV $7,292 x 6%
’ | § 437 or $36/Mo.
fiouse and lot - former homesite Rents for $110/Mo. S35,520
X %

TV $35,570

TV = Tax Value

§ 2,134 or $177.83/Mo.
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Type of Property and Value

EFFECT OF 6% . E_PRODUCTION RULE

| Income Production Under Current Rule

Income Production Under 6X Rule

114.50 acres $151,300

(includes 2 houses)

37.82 acres, wood & open 114,400
$265,700

IRented to son for $10/Mo.

$15,942 or $1328.50/Mc.

Former homesite and farmland/woodland
75.10 acre = $84,100
House and 1 acre = $28,300

Rented by child for $2,157/Yr.
$179.73/Mo. after expense

$84,100
6%
§ 5,046 or 420/Mo.

$28,300
6%
$ 1,698 or 1,415/Mo

: §5,046
1,698

| $6,744 or 562/Mo.

Former homesite and homeland/woodland |Rented by child for $903 annually or §70,170

44.65 acres open and 10 acres voodland |$75.30/Ho. after expenses 6%

$19,830 $ 4,210 or $351/Mo.
33.65 open and former homesite _50,920
’ $70,750
House & .6 acres former homesite Children pay taxes, insurance & $10 Tax Value = $82,500
: per month to make property exempt as Mortgage -26,1780
Tax Value = $82,500 |income-producing. Grandchild rents Equity Value = $55,720
Taxes = 687 |home from parent and aunt and pays x 6%
Insurance = 435 |them $400 per month. Net Profit = 3,343
Ins. & Taxes = + 1,122

Income & Req.

$ 4,465 or $372/Mo.

Former homesite & farmland totaling
137 acres. 32 acres are in 2 parcels
separate from homesite.

Tax value of house = § 23,230
Tax value of 55 acres of cleared land

= 51,500
Tax value of 50 acres of woodland cut
in 1980 = 18,850
Tax value of 32 acres of cleared land
= 23,150
Taxes = $872.62 Total TV = $116,730

TV = Tax Value

Son rents cleared land for 93,075
|annually. Woodland not used.
|Homesite vacant.

Total property considered income
|producing and is exempt as an asset

TV $116,730
x 6%
§ 7,004 or $584/Mo.







(Section 25.1%3 of Chapter 769 of the 1993 Session Laws, Regular (‘\'
Session 1994)

Representatives Nye, Easterling, Diamont
MEDICAID COVERAGE FOR ELDERLY, BLIND, AND DISABLED
Sec. 25.13. Effective January 1, 1995, the Department

of Human Resources, Division of Medical Assistance, shall provide
Medicaid coverage to all elderly, blind, and disabled people who
receive Supplemental Security Income (SSI).
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Eligibility Policy

1634 IF™ THENTATION

Information System

Training

Outreach

. Meeting and conferences
wvith HCFA to establish
mandated eligibility
policy- November 1993
to current date.

. Heetings with SSA to
confirm SSA roles and
responsibilities -
November 1993 to
current date.

. Developed notice of
change between county
dss and SSA - August.

. Signed 1634 agreement
- August.

. APA rules published for
comment - August.

. Limited spenddown for
SSI cases thru 12/94 -
August.

. Draft eligibility policy
changes shared with
county committees
for comments - Sept.

. Manual changes
finalized for print -
October - November.

. State plan amendment
to HCFA - November.

Phase I - Dec. 20, 1994
- Match SDX to EIS.
- Lock in SSI status.

- Program to use SDX to
update EIS daily.

- Automated client
notices of Medicaid
eligibility based on
SSI Status.

- Issuance of Medicaid
ID cards daily as new
SSI recipients are
added.

- Update Medicaid claims
system nightly.

- Report conversion of
EIS record to SSI
record to county dss.

Test system processing
and outputs.

Phase II - April 1, 1995

- Complete programming
to fully apply SDX
data for updating
case record in EIS.

Teleconference for county
directors of social
services and key staff -
August.

. Developed training plan

and 1llustrations for
statevide use - September
- October.

Training of trainers -
October.

Training for county dss
supervisors vith
concentration on planning
and organizing for
orientation of local
advocacy groups and vork
flowv after implementation
- November.

Policy training for
county dss supervisors
and casevorkers - 2nd
day sessions November -
December.

SSA to conduct training
for their field staff -
November - December.

Computer generated notice
about automatic eligibility
- November - December.

Flier informing recipients
of covered services and how
to use Medicaid ID Card -
January.

Orientation of state-based
advocacy groups - December.

Orientation of local
advocacy groups - December.

Posters mailed to local .
dss offices, health
departments, Legal
Services, etc.

-n..lM'll/






1634 IMPLEMENTATION

Eligibility Policy Information System Training

Outreach

. Phase III - April 1, 1995

- Eliminate reporting
SSI cases on county
management reports
and actions.

. Phase IV - July 1, 1995

- Produce reports of
third party insurance
information received
in SDX.






ph-

1634 PROJECT WORKGROUPS - EIS

L 4

STEERING COMMITTEE

POLICY WORKGROUP

AUTOMATION WORKGROUP

SCOPE

SCOPE

SCOPE

o Approve Implementation
Strategies

Oversee activities of workgroup
Ensure county involvement
Ensure critical dates met
Resolve conflicts

Review policy drafts

Make recommendations to Steering
Committee and DMA Management for
optional methodologies

Amend APA rules

Amend Medicaid State Plan

Recipient Notice Text

Requirements definition

Test plans and testing

User instructions

System conversion

Medicaid ID card issuance
Impact on DIRM operation
Impact on MMIS and Medicare

1634 Contract Buy-In
MEMBERSHIP: MEMBERSHIP: MEMBERSHIP:

Alene Matthews, Chair, DMA Andy Wilson, Advisor, DMA Tom Lambert, Advisor, DMA
Barbara Brooks, DMA Laurie Giles, DMA Jonnette Earnhardt, DMA
Jon Brookshire, SSA Julia McCollum, DMA Kathy Barnett, DMA
Harry Foard, Tyrrell County DSS Jon York, DMA Donna Pittman, DMA
Kay Fields, DSS Deborah Matthews, DMA Laura Bryant, DSS
Fred Beckham, DDS Mary Pergerson, DSS Belinda Autry, DSS
John Harrison, DIRM Karen Scarborough, Montgomery County DSS | Rex Woodlief, DIRM
Kathy Tamsberg, Legal Services B.J. Hodges Guilford County DSS Bob Breed, DIRM
Howard Horton, DIRM Bill Horne, Guilford County DSS Maxine Norwood, DIRM

Linda Cooke, Mecklenburg County DSS Mike Mason, DIRM

Jo Ellen Smith, Pasquotank County DSS
Appeal and Disability Staff, DSS

Operations Staff, DIRM
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1634 PROJECT WORKGROUPS

TRANSITIONAL WORKGROUP

TRAINING WORKGROUP

SCOPE

SCOPE

¢ Plan and conduct teleconference briefing

« Recipient orientation and education

o Planning for resolution of system
discrepancies

« Impact on county dss operations providing
services to SSI recipients

« Interim plans to reduce mass case reviews
by county dss

« Coordination with other agencies who serve
the recipient population ’

o Orientation for advocacy groups

o Establish training team
« Develop training agenda and plan
o Conduct statewide training for counties

MEMBERSHIP:

MEMBERSHIP:
Marjorie Morris, Advisor, DMA Marjorie Morris, Advisor, DMA
Carolyn McClanahan, DMA Charlotte Cooke, DMA

Ann Harris, DMA

Jo Ellen Smith, Pasquotank County DSS

B.J. Hodges, Rockingham County DSS

Linda Norman, Rockingham County DSS

Bill Horne, Guilford County DSS

Linda Cooke, Mecklenburg County DSS
Shelley Gettys, Mecklenburg County DSS
Karen Scarborough, Montgomery County DSS
Patti Held, Disability Hotline

Yolanda Walker, DHR Office of Citizen Affairs
Debbie Brantley, Division of Aging

Diana Howard, DMA
Mary Simmons, DMA
Kathie Barnett, DMA
Belinda Autry, DSS

Mary Pergerson, DSS







What else do I need to know
about Medicaid?

¢ [f you receive SSI, yo'u will not have
a Medicaid deductible.

¢ When you receive Medicaid, you may
be eligible for help with transportation to
medical appointments or services.
Contact your local Department of Social
Services for assistance. You must be a
current Medicaid recipient.

¢ Medicaid only covers medical bills. If
you need help with other household
expenses, contact your local
Department of Social Services. There
may be other programs which can help
you. '

¢ If you need assistance with nursing
home care, you must contact your local
Department of Soclal Services.

* You may live in a county which requires
enroliment in a managed care plan such
-as an HMO or Carolina ACCESS.

i
=
SR

"~ Informacién en Espaiiol
Comenzando enero 1995, las personas que
reciben SSI autématicamente recibiran una
tarjeta de Medicaid mensualmente. Para
més informaci6n llame a CARELINE
1-800-662-7030 de lunes a viemes de 8-5.

WHAT AR E BILITIES

W As long as you receive an SSI check and
Medicaid card, you must report any change
in your situation to Social Security. This
includes changes in:

~Income

—~Address

~Assets

~Living arrangement

B You must show your Medicaid card to a
provider before you receive a medical
service. If you do not, you may be billed
for'the service.

QUESTIONS ABOUT SSI?

| Call 1-800-772-1213 or your
local Social Security office.

QUESTIONS ABOUT MEDICAID?

Call or visit your local Department of
Soclal Services or call CARELINE
at 1-800-662-7030.

The N.C. Department of Human Resources does not discriminate on the
basis of race, color, national origin, sex, reiigion, age or disability in employ-

ment or the provision of services,

copy

150,000 copies of this document were printed at a cost of $.026 cents per

. AUTOMATIC ELIGIBI
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What is Medicaid?

Medicaid is a program that
pays medical bills for eligible
low-income people who cannot
afford the cost of health care.

SSI and Medicaid

Due to a change in N.C. law,
beginning January 1995, anyone
receiving Supplemental Security
Income (SSI) will receive
Medicaid.

~™
Q):ﬂ f you think you may be eligible
S.__for SSI, you must apply at the
Social Security office. The SSI
application is also an application

for Medicaid.

If you are not eligible for SSI,
you must apply for Medicaid at
your lo ~ Department of Social

Servict

What Bills Will Medicaid Pay?

.=> Prescription drugs

=> Doctor visits, if the doctor accepts you
as a Medicaid patient.

7

Hospital care, inpatient and outpatient

¥

Medicare premiums, copayments and
deductibles

Dental care
Lab and X-ray
Eye exams and glasses

Home health and Hospice

Nursing home care

Mental health care

R A 20N 2

Dialysis

Medicaid does not cover all medical
bills. Your doctor or other provider
can tell you if a service is covered
by Medicaid. Some services require
prior approval. Your doctor must
request approva' “fore providing
the treatment o1 vice.

MEDICAID WILL NOT COVER:

¢ Bills for services received
during a time you were not
eligible for Medicaid
¢ Care or services not covered by
Medicaid
¢ Care or services received from
a provider who does not accept
Medicaid
¢ Medicaid copayments on services
such as prescriptions, dental visits
or doctor visits
Copayments range from
$1.00 to $3.00

How Do I Use My Medicaid Card?

You will receive a Medicaid card in the
mail each month as long as you receive
an SSI check.

You must show your Medicaid card
each time you visit a health care
provider.

If you do not show your card,
you may be responsible for the :
bill. \

Your pharmacist will keep the stub 3|
from your card. You may not change ™%
pharmacists until you get a new card \‘“
the next month.
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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA
CHARLOTTE DIVISION

FILE NO. C-C-74-183-M

BEFORE THE SPECIAL MASTER -¢ﬁ£~
!
ott b
et. al.. of '3“;555‘5“%«0‘?-
CLARA ALEXANDER, et. al. EY“ N

Plaintiffs,

)
)
)
)
vS. )
) PLAINTTFFS® REQUEST FCR
| ROBIN BRITT, Secretary, ) DISPUTE RESOLUTION
| North Carolina Departmeni of ) 7O REQUIRF DEFENDANTS TO
Human Resources, in his ) CONTINUE TO PERMIT MEDICAID
official capacity and ) APPLICATIONS BY THE AGED,
MARY DEYAMPERT, Director, ) BLIND, AND DISABLED
Division of Social Sexrvices, )
N.C. Department of Human )
Resources, in her official j
| capacity? )
)
)
)

Defendants.

I. INTRQDUCTION

1. Now come the plaintiffs, pursuant 1o Section IX.C. of the

March 20, 1982 consent order, and reguest the Special Mastex to
issue a proposed order to enjdin defencdants trom 1nstruutingicounty
departments of social services (DSS's) not to accept applicstions
for Medicaid frem aged, blind, and disabled persons. Unless
enjoined, defendants will issue such instructions next month, Lo be
 effective January 1, 1995. The instructions viclate the cerms of

the consent order and, if they Dbecome effective, will cause

i This suit was filed against the named detendants’

predecessors in thelr official capacities as Secretary of the North

Carolina Department of Human Resources and Secretary of the

Division of Social Serxvices of the North Carolina ‘Department of

. ' Human Resources. Because Mr. Britt and Ms. Deyampert now serve in

B those capacities, they are automatically ‘substituted -as the
- defendants in this suit pursuant to Fed.R.Civ.P. 25(d) ().

(-8
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irreparable harm to thousands of c¢lass members. Therefore,
plaintiffs reqguest an immediate hearing by the master to determine
whether the instructions are consistent with the terme of the
consent order.

2. Defendants' instructiors purport to be based upon a
provision of the appropriations bill passed by the North Carolina
General Assembly in July 1994. The provision states in its
entirety: "Effective January 1, 1995, the Department of Human
Resources, Division of Medical Assistance, shall provide Medicaid
coverage to all elderly, blind, and disabled persons who receive
Supplemental Security Income (SSI)." 1993 (Reg. Sess., 1994)
Session C. 769, Sec. 25.13 (attached as Exhibit Aa). The
legislation thus expanded Medicaid eligibility. in Nerth Carolina.
It did not eliminate any of the multiple existing N.C. Medicaid
categories for aged, blind and disabled persons which are not
dependent upon receipt of 88X, 1993 Session C. 321, Sea. 222(4)

(attached as Exhibit B); see also, N.C. Medicaid Eligibility

Manual, MA-2200 (attached as Exhibit C). Nonetheless, defendants'

instructions state that persons who may be elligible for $SI may not
anply for Medicaid at their ccugvtx DS§.

3. These instructions are fundamentally contrary to the

-purpese of the consent order, namely, to assure that individuals

have a right to apply at DSS for any category of AFDC or Medicaid

for which they may be eligible and receive a proper determination

,0f their eligibhility within the time standards specified in the

. {

consent order, 1992 Consent Order, § T, p.3. Specifically,
\

. 2 ',
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plaintiffs allege that the pxcposed instructions violate the terms
of the consent order as follows:

TT. DISCOURAGEMENT OF APPLICATIONS

4. The instructions require county DSS's to discourage all
aged, blind and disabled individuals who wpotentially" may be
eligible for SSI benefits from filing Medicaid applications at DSS.
whe instructions require DSS workers not to accept applications
frem these individuals but instead to inform them that they may
bnly apply for Madicaid by applying for SSI benefits through the
social Security Administration (8SA). Froposed MA-2300,
§IIT.B.l.a; MA-2301, §§ 1I1.B.8.b (p.5), II.B.lL.co(7)(p-13).
(Purtions of defendants' proposed instructions are attached hereto
as Exhibit D.) The instructions permit DSS's to accept an
applicatlcn'only if an individual *insists” on applying after being
specifically discouraged from doing so. Proposed MA~2301, 68 I.A.1
(P.1), L.C.3 (p.9).

5. Thege instructions are in direct contravention of Section
II. of the consent order. BSectien II.A., reguires defendanté

to assure that all DSS's accept public asgistance

applications on the first day a person appears desiring

to apply. Specifically, the defendants ehall assure that

DSS's do not refuse to accept an application and that

DSS's do mnot discourage potential applicants from

applying. For the puxposes of this order, discouragement

by DSS shall be presumed if D33 {a) reguires ox suqaests
that the individual wait to apply until other benefits

have been applied for of appruved (or denied) . - .-

1992 Consent Order, § I1.A (émphasis added).

6. Tha instructions alsc are in conflict with Section II.C,

of the consent order. This section requires that & potential

3
S
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applicant "be informed of his right to file applications in more
than onae program caéegory. . . . DS5 must explain all avallable
programs and options and discuss the advantages and disadvantages

of each program or cption for which a potential applicant may

qualify.” 1992 cConsent Order, § II.C (emphasis added). By
contraet, defendants’ instructions state that if the individual is
potentially eligible for Medicaid as an SSI recipient, that
individual has no right to apply for Medicaid at the‘caunty DSS.
propused MA-2301, § I.A.8.b (p.5).2

7. Defendants’ instructions state  that individuals
potentially eligible for s8I "must apply for Medicaid through the
Social Securily Administration" by f4ling an application for s8I at
an SSA office. Proposed MA-2300, 111.R8.1. Defendants assert that
such individuals need not apply for Medicaid at DSS because thelr
SSI application will sucsve as a Mcdicaid apﬁlication. Id. But the
policy regquires DSS to rufuse to accept a Medicaid application
without any assurance that the S8A procass will protect the
i{ndividual's right to recelve Medicaid in a timely mannexr fér all
months he may be Medicaid eligible. This is txrue for at least
four reasons.

A, First, any delay letween the date of the DS5 .

discouragement and the date that the individual is able to apply

for SSI could result in a loss of vedicaid coverage for one OT more

, 2 Defendants will accept an applicatien if the individual
has minor children and will accept an application for limited
Medicaid benefits if the individual recelves Medicare. Propased

MA-2301, §T.C.3. However, these exceptions will rarely apply.
. 4 *
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months. This is because Medicaid coverage cannat be provided any
earlier than three calendar'months‘preceding the month that an
application is accepted. 42 C.F.R. §435.914. If the individual
comes to DSS on the last day of December and needs coverage for
medical bills incurxed in October, even a one day delay in applying
f£or SST will cause him to lose Medicaid coverage for those bills.

B. Second, an 8T application, even if filed

immediately after the DSS discouragement, is not subject to the
time limits for determining Medicaid eligibility set out in Section

V. of the congent crder. Thus, the discouragement mnay
subatantially delay & determination of Medicaid eligibility beyond,
the time ostandards within which defendants agreed to determine
Medicald eligibility.
¢. Thizd, 1£ SST is sventually denied, ox 1is denied‘ﬁor
some munth covered by the $SI application, the individuallwill
never recuive Medicaid baged on the SSI application fox all months
inl which the indlvidual is potentially Medicaid eligible. This is
pecause, if an individual applies for Medicaid only hy applyihg for
SSI, he cannot receive Medicald for any meonth in which he is not an
SSI recipient. 4Z C.F.R. 435.909(b) (1); Proposed MA-1000, §I. Yet
the individual may have been Medicaid eligikle during those SSI-

ineligible months under a differant Medicaid category.®

: For example, an individual with fluctuoting income or

resources may be found by 8SA to have been S5SI eligible in only
some of the months for which he applied. But Medicaid has more
liberal rules than SSI regarding resource eligibility and permits
an individual with excess income to qualily foxr Medicaid by meeting
a deductible. See, e.g., Proposed MA-2120, II.C. and G.

5
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p. Fourth, SSA will not determine Medicald eligibility
fox the three month retréactive . peried prior to the SSI
application. 20 C.F.R. §416.2130(b)(2). Thus an application at
DSS will always be necessary to determine retroactive eligibility.
vet defendants' policy prohibits such an application at DSS from
being filed until after S5S8I has been approved Or denied. Proposed
MA=-2100, SII.A.

8. Dafendants have tried to disguise their policy of
discouragement. hy characterizing persons who are eligible for but
not yet receiving SSI as not eligible for Medicaid. Proposed MA—
2300, &§III.B.1l. As explained in paragraph 2 'above, this is
incorrect cince under North Carolina law, Medicaid eligibility for
Lhe aged, blind, and disabled i{s not dependent upon receipt of or
ellglbility for S8I. Sae, Exhinits A, B, and C.

9. Even assuming that defendants could legally deny Medicaid
to persons whe are eligible forx butr not receiving SSI,' the
instruCtions‘nunetheless would violate Section II of the d@nsent
order for tWo reasons. Firot, DSS will not know whether the
individual is an SSI zecipient. Thc DSS worker cannot determine
whether an individual will be an 51 recipient in the month he

seeks to apply for Medicaid; only SEA can do that. If the

individual files an s8I applicatlion peforec the end of the month and

the application 1s approved, he will pe an S8I raecipient and will

be Medicaid eligible tor the month for which he seaks to apply for

!
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Medicaid. Proposed MA-1000, §I.* Section II1.D. of the consent
order thus prohibits defendants from denying a Medicaid application
until SSA determines whether the applicant is entitled to SSI for
that month, or until the application has pended for three months
(or six months 1f a disability determination is needed) awaiting
the S$SI determination. Yet, defendants'’ instructions requize DSS's
to refuse to accept an appiication without knowing what decision
will be made on the SSI application. This procedure violates
Section II.A.(b) of the consent ordexr, which prohibits DSS from
discouraging an application by prematurely, incorrectly informing
the individual that'he is nét eligible for Medicaid.

10. Second, DSS will not know whether the prospective
applicant is eligible for SB8I. aAccording to federal law,
eligibilit& for §SI can be determined only by 8SA and only upon the
£iling of an SSI appliication. 20 C.F.R. §416.105, .200-202, DSS
workers do not have the authority to determine §31 eligibility,
will not be aware of the many, complex requirements for SSI
eligihility, and will have almost none of the voluminous
information and varification necessary for an accurate SSI
oligibility determination. See, generally, 20 C.F.R. Part 416 and
§SI Program Operations Manual. Yet, tha instructions require DSS's
" to make a determination summarily that tﬂe prospective applicant is

"potentihlly" eligible for SSI, without even accepting a Medicaid

¢ This monual soction states: "Eligibility for Medicaid
begins with the first day of the month in which S8I eligibility

begins and continues as long =c the individual remains eligible for
SSIO" ’ '
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application, and without awaiting an 8SI eligibility determination
by 83a. Proposed MA-2301, 81.C.8.b {p-5). This on=-the-spot,
Lypothetical guess about potential gST eligibility will, in turn,
determine whether the individuval i=s permitte,d to apply for
Medlcaid. Id. ©Such a procedure violates section I1I.A.(b) of the
consent order, by requiring DSS's‘to disconrage applications by
incorrectly statling that individuale are not eligible for Medicaid
pecause they are eligible for 58I in ¢ircumstances in which DSS
worker cannot possikbly be certain of either 881 eligibility or
Medicaid ineligibiiity.

11. Defendants' instructions alsvu bax individuals who wish to
apply for retroactive Medicaid coverage from applying foxr that
assistance until after theix SSI applications have been approved o
denied by SSA. Proposed MA-2100, SII.A. This is despite the fact
that defendants' proposed policy concades that the individuel
wishing to apply for retroactive coverage may be eligible fox
retroactive Medicaid whether or not his SSI is ever approved. Id.
The effect of requiring the individual to wait to apply foxr
retroactive Medicaid will be to delay the £filing of the
application. The apparent purpose of the policy is thus. to
circumvent the consent order's requirement to timely process the
Medicaid application.

12. This instruction delaying the filing of retroaétive

Medicaid applications directly violatas Section II.A. of the

' consent order, which, in subsecticn (a), specifically prohibits the

DSS from requiring or suggesting that the ind;vidual’wait to apply

B
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for Medicaid until other benefits have been applied for or approved
(or denied). It also viclates Section 11.C. of the consent order,
which permits an individual to file without delay for any Medicaid
category for which he may be eligible.
III. IMPROPER DENIAL OF APPLICATIONS

13. For those individuals who do “insist” on aprlying for
Medicaid despite DSS discouragement, defendants' proposed
instructions continue to disregard the terms of the consent order
by requiring that such applications be summarily denied without &
determination cf whether the individual is eligible for Medicaid
under all pessible categories of eligibility. Froposed MA-2301,
§§1.C.2 (p.S), II.B.1 (p.12); Proposed MA-210C, §1.B.3. This
summary denial is required in circumstances, as explained in
paragraphs 8, §, and.l0 above, in which the DSS has not yet
determined Medicaid ineligibility. This violates Section III.D. of
the consent order,.

14. When an individual applies foxr SSI or Social Security
benefits based on disability as well as filing a Medicaid
application, defendants hava chosen, in mosSt cases, to adopt the
disability detexmination by 8SA for purposes of determining
Medicaid eligibility. MA=-2525. Howaever, federal regulations
mandate that if an indivicdual whe has‘nct peen approved for 881
appliec‘with the etate agency foxr Medicaid, the Medicaid agency
must make its own determination of disability unless it can adopt
the GSA disability deotermination within éhe ninety day time

standard £for processing thc‘ Medicaid appl;cationi 42 C.F.R.

9
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§435.541(¢)(1) and (2) (attached as Exhibit E). This requirement
assures that a decision on Medicaid eligibility is made within the
federal processing time standard regardless of when SSA makes its
eligibiiity decision. The consent order also specifies that delay
by SSA in determining disability does not excuse compliance with
the order's processing time standards. Consent Order, § V.B.(4).

15. Despite these requirements, defendants' instructions
require DSS's %o summarily deny Medicaid applications based on

disability without awaiting the SSA disability determination and

without making their own disability determination if it appears to
the DSS worker that the applicant's income and resources make him
or her financially eligible for SS5I. pProposed MA-2301, §I1.B.1;
MA-2100, §I.B.3; MA-2304, III.B.3.b. These instructions violate
gaction III.D.(4) of the consent order, which prohibits denial of

an application until after waiting up to gix months for 2

disahility determination if a determination that the individual is

disabled (eithar by SSA or by the state) would make the individual
eligible for Medicaid.

16. Morasover, defendants' propoged procedure violates Section
I1I.D.(1) of the consent order, which prohibits defendants £fxom

denying a Medicaid application unless ineligibility has been

"werified. To this end, Sections 111.n.(1) and II.C of the consent

erdexr have been interpretsd by the parties in joint instructions to

the monitors to require that, prior te denial, ineligibilivy nust

{ be verified for "all othor potentially relevant Medicaid programs

for both on-geing and rotroactive Medicaid." *  Monitoring

10
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Guidelines, Attachment IX, I@propex.nenials, Medicaid Application
only, ¢ 1 (emphasis added) (attached as Exhibit F). "2ll Medicaid
programs" certainly must include Medicaid eligibility based on
disability (either based on approval for S8I or a separate state
determinaticn). "All Medicaid programs" also is specifled by the
monitoring instructions to include retroactive coverage, for which
the applicant may be eligible regardless of his 3SI eligibility.
Yet, defendants would require summary denial of an applicant who
may be eligible for thesa Medicald programs.

17. Even assuming that defendants ceould deny Medicaid to
these applicants based on a hypothetical DSS detarmination of
financial ecligibility for S$8I without awaiting a decigion on the
53I epplication, the instrueticns nonetheless would vioclate the
Section III.D.(1) of the conzent ordcx. This is because the
instructions xeguire such a denial without obtaining sufficient
Lufurmatlon Lo verlfy that the applicant is financially eligliklc
for 81 benefits. Even under defendants’ instructioas, Medicadd
ineligibility 1s dependent on veriflcatlon of SSI financial
eligibility. Proposed MAR-2304, §I1I.B.3.2. Because lhe proposed

- procedures do not actually verify SSI financlal eligibility, such
a2 denial will necessarily violate Section II1.D.(1) of the consent
order by requiring the denial of‘MeAicaid applications wilhout
first verifying Medicaid ineligibility.

18. For example, §SI financial eligibility cannot ke
determined for any month without knowing whether the SSI applicant

will be found eligible for Social Security (Title lI) disability

11
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insurance benefits and the amount of those benefits. This is
because an award of Social Security benefits may cause the
jndividual to be over the income limit fox SSI for all months
applied for. SSI Program Operatlons Manual, SGN 02610.005, et seq
(attached as Exhibit G). Yet, defendants intend te reguire DSS's
to deny Medicaid applications bhased on supposed financial
eligikility for SSI without any information at a;l about the
applicant's eligibility for gocial Security benefits. Proposed MA-
2260. sSignificantly, Soclal Security eligibility for the months at
issue will be dependent upon the determination of the onset date of
the disability, the very determination defendants refuse to awailt
before denying the Medicaid application. 20 C.F.R. §5404.320(b),
404.316(a) (attached as Exhibit H).

IV. NEESD FOR IMMEDIATE HEARING: SEVERE_IRREFARABLE HARM

19. Plaintiffs request that a hearing on this matter be
schedulad for no later than November 18, 1994 in oxder to resolve
this matter as saon as possible.® A prompt hearing is necessary
to éormit the Master sufficient time to lssue a ruliﬁg ‘and
defendants sufficient time to issve legal instructions prior to
January 1, 1995. Enjoining these instruactions from taking effect
on that date is necessary to prevent irreparable harm to thousands

' of potential Medicaid applicants. |
20. TIf defendants are not anjoined from issuing this policy,

thousands of class members whe attempt to apply for Medicaid based

® Plajintiffs will conduct depositions prior to the hearing

and do not believe testimony at the hearing will be necessary.

12
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on their age, blindness or disability after January 1, 1883 will
suffer irreparable harm. Under this policy, class members will be
denied the right to a determination of their Medicaid eligibility
within the time standards set out in Section V. of the consent
order. They will be discouraqged from applying for, or summarily
denied, Medicaid withou£ a consideraticn of all categories of the
Medicaid program for which they are potentially eligible. They
will be discouraged from applying} for, or summarily denied,
retroactive Medicaid coverage for which they are potentially
eligible.

21. cClass members who are required to apply Zfirst at the
Social Security Administration and receive a decision on that
application bhefore even applying for Medicaid will suffer a
substantial delay in the determination of thelx Medicaid
eligibility beyond the time standards set out in the consent order.
The average processing time for SSI disability claims in 1993 was
111 days. Government Accounting Office Report, Social Security:

Tnereasing Nu r of Disability Claims and Deteriorating service

{(Nov. 1993) (attached in part as Exhibit I).

22. 1n addition, in many cases defendants' policy will cause
individuals to lose Medicaid benefits entirely for months in which
' they are Medicaid eligible. This is bécause ;¢ 85I is denied or
denied for some months, it will be too late for the previously

discouraged individual to apply at pS$ for Medicaid coverage for

- all of those months.

23. Affectaed members of the plaintiff class are individuals

13
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applying for Medicaid based on age, Dblindness, or disabllity.
Almost by definltion, these individuals are indigent, medically
uninsured, disabled from working, and in need of medical caxe.
Because defendants' discouragement or denial will be basad on a
lack of income and resources, those affected will be the poorest of
those seeking dafendants' assistance. ©Decause of the delay and
loss of benefits caused by the illegal procedure, class members
will be unable to obtain essential medical care or puxchase
necessary prescription drugs to ireat and control their <disabling
conditions. Class members thus will be threatened with long-term
harm to their health and even death. Iﬁmediate injunctive relief
is necessary to avoid substantial and irreparable harm to the
plaintiff class.

V. RELIEF REQUESTED

24. For the foregoing reasons, plaintiffs request the Special
Master to enter a proposed order enjoining defendants: (1) not to
issue any instructions to DSS's which could be interpreted to
require‘or permit the discouragement or denial of ény Medicaid
application on the basis that the individual is potentially or
financially eligible for SS8I Dbenefits; (2) to reopen any
application denied on the basis of such instructions, if issued,
pursuant to Section‘ IZI.D.(5) of tﬁe consent order; (3) to
retroactively accept abplications for all individuals discouraged
from applving under such instructions, if issued, pursuant to
! section II.A. of the conmsent order; (4) to pay remedial fines to

all discouraged and improﬁerly denied applicaﬁts vho are

14
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subsequently approved pursuant to Section vi.A. of the consent

order.

This the ,}stday of October, 199%4.

ATTORNEYS FOR PLAINTIFFS

vk, fro b Len

pouglas Stuart Sea

LEGAL SERVICES OF SOUTHERN PIEDMONT, INC.
1431 Elizabeth Avenuc

Charlotte, North carolina 28202

(704) 376-1600

Jane /rerkins

NATIONAL HEALTH LAW PROGRAM
313 Jronwoods Cxive

Chapel Hill, NC 27516
(919) 968-6308

[} \ / ; k
Ao o lmare (m/%%p/
Cynthia Fenimore 7 -
THF LEGAL AID SOCIETY OF NORTHWEST

NORTH CAROLINA, INC.
216 wW. Fourth Streetl
winston-Salem, NC 27101
(910) 725~-9166
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Pisgah Legal Services .

89 Montford Avenue e Post Office Box 2276 ¢ Asheville, N.C. 28802 Recaivag
280, Sves.
(704) 253-0406  Toli Free for Clients & Applicants: 1-800-489-6144  Fax (T04) 2828027
Serving Buncombe S“’“V
Hendaorson Coun
;4:;%? County N . A
ok County September 2, 1004 nibed
Cinpeena Sy e Membar Agency
Alene Matthews,

Assistant Director Recipient/Provider Services
N.C. Dept. of Human Resources
Division of Medical Assistance
- P.O. Box 29520
1085 Umstead Dr.
Raleigh, NC 27626-0529

RE: Implementation of SB 1505
Dear Ms. Matthews:

My congratulations to the Division on achieving its long-sought goal of eliminating North
- Caroliva’s 208(b) status. ‘L'his should significantly assist both applicants/recipients and communities
through simplifisation and expended benefits. Obviously with such a largo reorganization many parties
will identify issues that may portend difficulties. In planning for this change, I would point. cut several
substantive questions that individuals and organizations have raised while discussing the implementation
of §45.14 of SB 1505 which mandates "Medicaid coverage of all elderly, blind, and disabled people who
receive Supplemental Security Income (SSD.' These questions come from individuals i wud vulside
thepubﬁeasdshncesymwhodedrewhhmememmpeﬁmneedsdappﬁuntmmmm
county departments of social services.”

Theoe qucstions fall into two broad categoriew

¢ How will any new pruccsses seek to epswe that applicants do not
bmmmrmmmmwsms”ﬂymw
Bervices?
* How will any new processes seek to ensure that applicants preserve
their mxzass (0 health care in a manner no mare Gmited than at the
present?

hrﬁshgtheuquesﬁomhaﬁmekyfasﬁomhopeﬁmy,meﬁhidmmneﬁmhammenﬁd
problems prior to issuing policy to counties.

| " I dv uot discuss any issues which may arise from the Alexander consent decree, as these fall
outside my bailiwick. Nor do I broach any type of procedural issues.

e
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Ms. Matthews
September 2, 1994
Page 2

This questiva (wuches on a variety of sub-iasues surrounding what many refar to as the single
partal plan.  As described by Division staff during the August 16 teleconference, the single application
portal for Medicaid for all elderly, blind, and disabled people who may receive Supplemental Security
Tncome (SSI) lies through local Social Security Administration offices. Successful SSI applicants will
sutomatically receive Medicaid benefits with no further sclivu vu theic part. Those denied SSI will
receive notices from hath Sorial Security and the State noting the denial of both SSI and Medicaid and
advising the applicant of the possibility of Medicaid under a different category requiring a subsequent
separate Medicaid application.

Inasmuch as the impetus for the conversien to 1634 status largely arose from a desire for
simplicity, any processes which result in applicants being referred from Social Services offices to Social
Security and then back to Soctal Services evidences serious problems.

BETROACTIVE COVERAGE. The moot significant mattar concerns retroactive coverage of Medicaid
subsequent to the approved SSI application. The information imparted during the teleconference
described a process that would require o separats, later application for retroactive Medicaid benefits.
Division staff noted dwring the teleconference the ongoing effort with Social Security to develop
questions fur Social Security staff to elicit information from applicants about their unmet medical
expenses. Many worry that Social Security’s own Procedures Operations Manuai (POM) does not
provide direction to its staff on the assessment ¢f applicants’ need for retroactive coverage.

POM 3$SI 01715.001 C.3. nutes {Lut "[tletroactivity is very imporiant" and statcs that the
applicants’ need for such coverage cam affect the selection of the "effective date® of SSI, SI 00801.045
(Effective Filing) allows the SSI applicant to "choose any date from the filing date through the end
of the following month.* The section fails to mention retroactivity. SI 00804.120 (‘Filing for Medicaid
Based OUn SSI") points cut that “[{}f unpald medicul expeasses «xist for the period prior to the month
of the SST application, the State may require a separate Medicaid application” (Emphasis in the
original) But then in ST 00604.078 discussing the SSI application’s questions concerning Medicaid, no
mention exists of the unpaid medical expenses.
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Ma. Matthews
September 2, 1994
Page 8

" While thess instructional deficiencies are possibly alleviated by the regulatory statement in 20
CFR 416.2145(b) that, by the 1634 agreement, Social Security may provide informaticn concerning the
need for retroactive Medicaid coverage, other sections create problems for applicants and agencies.
Specifically, 20 CFR 416.2180 notes that Social Security "will not" determiue *wheiher a person i8
oligible for Medicaid for any period before he ar sha applied for SSL.. " Thus for the 40% of Medicaid

applicants requesting retroactive coverage, the "single portal’ will be closed.

SUBSEQUENT MEDICAID APPLICATIONS. The difficuities surrounding the single portal concept
arise anew for individuals needing Medicaid but who are depied SSI hepefitr hy Social Security for
reasons other than disability. Assumingthattheseindividualsﬁllneedtoretumtothelocal
departioent of social services for a subsequent Medicaid application (as noted during the teleconference),
then the issue of protected application status Gie., taking the SSI application date as the Medicaid
application date) comes lu the fore. Without this protoated date, applicants will lose perinds of
eﬁm’bﬂityduetoMedieaid’sinabﬂitytocovermmthmtbreemonthspriortothedateofapplimﬁon-

One cannot overestimate the importance of this issue. Moving an application date one day
(ﬂ'ommeendofonemonthmthebeﬁnningufthenextmonth)comdrcaultinthedcninlofan
epplicant’s request for coverage for a hospital bill To the extent the local department can access the
SSI application date, the problem’s severity is reduced.

Query, to what extent the State needs a subsequent application. Clearly, the 81 application.
ctands as the Medicaid application (42 CFR 435.541 & 81 00604.120 €. & D.). 20 CFR 4162116 notes
that Social Security determines only eligibility. This section notes when Social Security does not male
*the determination, we notify the State of that fact. The provision seems to leave it to the State to
make ita own Medicaid denial determinations. The accuracy of this hypothesis becuiwes clear with
conaideration of 42 CFR 185.451(e){(1):

[The State psust make its own determination of dissbility and eligibility

when] the individual applies for Medicaid and has applied to SSA for

SSI benefits and is found ineligible for SST for a reason other than

disahility.
The plain meaning of these provisions would indicate that the State can, even should, act on the single
application taken by Social Security.

s
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September 2, 1994
Page 4

INCOMPATTRLE INCOME/RESOURCE STANDARDS, As noted above, Social Security can deny (on
non-disability grounds) an individual SSI but she may still receive Medicaid benefits. The challenge lies
in devising a means of independently establishing the individual's Medicaid eligibllity while not losing
the individual in a buresucratic sbutfle nor burdening local departments of social services. Requiring
ancther application of the individual serves no ptirpose other than placing a hurdle over which a
possibly eligible person must jump.

For instance, a disabled individual could have worked & long enough period of time Lo establish
an entitlement for Title TT Social Sccurity Dissbility Insurance Benefits. Assuming the individual’s
entitlement amount and/or household income surpasses the 88I income cefling Social Security wowd
deny the individual’s SSI application. Yet the individual could easily receive Medicaid in the Medically
Needy category, especially in & retroactive coverage scenario. Alternatively, a disabled person could not
receive SSI as a result of the uwuership of excess real property. Again, the individual entild establish
Medicaid hy wtilizing North Carolina’s more lenient income producing property exclusionary rules.

Assuming that local departments of social services will attempt to screen individuals upon their
inquiry into Medicaid to avoid pointiessly referring such cases to Social Security, then Bligihiity
Spodnﬁ:tswﬂlrequh-eagvmtdmlmoretrainhaztomesstheindividual’s'l‘iﬂenstatu&inwmeﬂnﬂ
resources. Fortheassessmenxtohuvevalue.theeﬁonexpendedwmneedwresemNetheprmnt

DELAYED DECISIONS. The directives of 42 (CFR 435.451 also lead toc another category of cases
where the State must act independently of Social Security’s processes: where Secial Security fuils to
make 2 disability dedsioninlemthanQOdays(whichhappensinroughlySO%ofmsea) “rom the date
of the individual's application for Medicaid” Unless the State acts upon {be 881 application, the
mandate makes no acnac mdthaindividunldoesnntmeivetheprotecﬁonofaﬁmelydedﬂhn

Further, basic practical considerations direct that the State act upen the SSI application. As
thecalendarrunsdowntawardthe%thday,thesmecannotexpectwhavelmmldeputmentaof
swiulwvhesh-yingtocontmeindividualstohavethemcomeintomakseanapplimtionforthe
agency's consideration.
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In converting to a 1634 state end utilizing the Social Security Administration to determine
Medicaid disability (MAD) eliglbllity, the guius made in administrative simplicity eould come with the
coote of denying thousand of the sickest individuals access to medieal care during the Social Security
appeal process. This would oceur as a result ofswitclﬁngtoasystemwhicheitherfaﬁledtoconﬁder
the SSI application as the Medicaid application or which refused to allow a separate Medicaid
application. - Without either provision, individuals cowld nui appeal denials of MAD benefits outside
Social Security’s procese.

In the last fiscal year, the State's appeal system decided more than 4800 MAD appezis. These
decizions resulted in an approval for 80% of the eppiicants (roughly 3800 cusew). Currently, the State
hearing process (wandated by N.C. Con. Stat. §108A-70) requives on average 131 days for a decision.
Where evidence exists to allow a favorable dedaionwithoutahearing(trueinroughly%ofMAD
cases), the processing time falls to only 39 days.

In the Social Security nppeal procees, aftor the jnitial denial (taking A0-80 days), the next level
ofreviewmecomideration)adds.atleast,anaddiﬁmalamonthstothcprocm Assuming applicants
proceedtoanadministraﬁvelawjudgehwing.ittakesupwards of 5-6 months to schedule a hearing
and then an additional 4-6 months for a decision. Social Security’s own national statistics note thal
appeals at the administrative law judge Jevel take more than 300 days with the delays expected to
inevease in the upcaming year.

The systems’ time differences (8 months v. 12 months) constitute the potential harm, Under
the plan described during the teleconference, individwals would go without medical coverage for the
entice 12-18 month Socisl Semwity sppeal process. This would mean that 8800 individuals who
currently get coverage would do without. These 3800 would thep be without mursing facility care
(and as such, would be difficult to remove frem costly hospital beds), drugs to manage chronic care
problems, and physicians to handle chrouic care peeds such s arthritis, orthopedic neods, diabetes and
wany coronary problems. Care needs would be handied through hospital emergency rooms at acute
care payment rates.

K
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Ms, Matthews
September 2, 1994
Page 6

Conversion to 1634 status in no way changes the State’s ability to maintain a means of assisting
those most in need. This can happen by either deeming the SSI application as the Medicaid applicaticn
or allowing those that wish to make a separate application to do so.

42 UISC §1866a/v) entitled, State agency determination of disability and blindness and provision

dwmmwﬁmwwammﬁm allows that

A State plan may provide for the making of determinations of disability
or blindness for the purpuse of d ining cligikility for medical
assistance under theSta:ephnbythesingleSmagencyorits
designiee, and make medical assistune available to individuals whom it
finds to be blind or disabled and who are determined otherwise eligible
fwsucha&mdmmeperhdofthmpdortowhkhnﬁnﬂ
demnﬁnaﬁonofdimbﬂityorbﬁndnesaismadebytheSodalSecmity
Administration with respect to such au iudividual. In moking such
determinations, the State must apply the definitions of disability and
blindness found in section 1382¢(a) of this Litle.

The legislative Listory of this provision clearly demoustrales that Congreos allowed states to
rewin the option of providing independemt disability determination despite Health Care Financing
Administration’s (BCFA's) rules at 42 CFR 435.541. The Senate Conference Report comsments that

that a State masy furnish Mediceid to an otherwise eligible person on
ihe basiz of the State's own determination of dissbility or bliudness
during the period before SSAmakesafmaldetermmaﬁonofdisabiﬁty

ar blindness, provided that the State uses the criteria set forth m 381
law.

Cong. Rec, H 12669 (10/26/00). The Secretary bas noted that *final determination’ describes the final
Social Security administrative decision.

Thus North Carolina can avoid a great doal of suffering by allowing individuals the option of
contesting their denial of disability threugh the Staie’s ¢wn bearing system. ‘This process, with its
shorter decision-making time frames, would heip to ensure that individuals can access much needed
healthmewhﬂepreservingm:hdesiredadministrativeaimpﬁﬁmﬁou

While mamny hnportmtqueeﬁomremainunrmhedinthismostimpoﬂantpmgmmmﬁﬁom

the solutions hopefully remaia within grasp. 'I‘hetw?ngoalsctinaeaaingasﬁstametothminmed
ofmedieulweandredudngtheadminish-aﬁwburdensonatatemdhmlagendmdomteﬁstu

(-b?
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WMz Matthews

September 2, 1094
Page 7

mutuslly exclusive choices. In each instance noted above answers exist and while we may not possess
the findings to malke balanced decisions quickly, patient exploration will surface them. I appreciate the
dimculﬁesfacedbytheagencyinthistaskandoﬁ'ertohelptomakethetransinonassmoothua

possible for all the parties involved.

Sh\mrdy urs,
\‘/ ’ ..‘L -
Curtis B. Vénable
Attorney at Law
|
CBV/idi
| ce. Mary Deyampert
Jack Jenkins
John Blair
Bob Blum

& 44
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North Carolina Department of Human Resources
Division of Medical Assistance

P 0. Box 29529 ¢ 1985 Umstead Drive ¢ Raleigh, N.C. 276260529 * Courier Sexvice §6-20-06
James B. Hunt, Jr., Governor Barbara D. Matula, Director
C. Robin Brite, Sr., Secretary November 18, 1994

Hr. Curtis B. Venable

Pisgah Legal Services

P. 0. Box 2276

Asheville, NC 28802
(b

Dear ¥r. XNenable:

I appreciate your taking the time to drive to Raleigh recently to meet with me
and other state level staff on implementation of our change to 1634 status.

Ve have a strong desire toO address your concerns and move forward. This
response addresses those issues you raigsed in your September letter to me.
Obviously, the responses herein will be altered based on the agreements
reached this wveek to continue coverage of the optional categorically needy
group through March 31, 1995. The responses will apply beginning April 1 in
the event the optional group is eliminated.

Subsequent to our October 13 meeting, ve mailed a copy of the 1634 agreement
signed by Secretary Britt to you and Mr. Redpath. Ve also have reviewed our
understandings of SST/Medicaid application processing with the Region IV HCFA
staff. We are modifying the retroactive eligibility policies for consistency
with HCFA’s directions. The following responses reflect our most recent
discussion with HCFA. For purposes of brevity, I have sade a general
reference to Your gstated concern.

A. Ensure that applicants do not bounce back and forth between SSA and
DSS

Application for §SI and Medicaid may be made in person at the SSA
District Office (or & field office), or by telephone. A few counties
and District Offices have arranged for SSA staff to take §s1/Title II
applications at the DSS office. Application for Title II benefits,
Medicare A and B coverage, and Pood Stamps also is made to SSA,
basically giving 881 eligibles one SUOP shopping, except for
retroactive Medicaid coverage.

Adeguate screening by all agencles who are advocates for this
population can help to ensure that proper referrals are made. -
Referrals are driven in part based on which agency the applicant
initially contacts. Thus referrals cannot be totally eliminated.
gsA will refer individuals ineligible for gsI/Title 1I to the county
dss offices, just as they do nov. County dss offices will refer
individuals to SSA to apply for 5SI, Title II and Medicare coverage,
just as they do nov. The simplicity of 1634 is that the individual
makes a single §SI/Medicaid application at $SA only. Separate
application and supplying information for a determination of

Medicaid eligibility only ig eliminated for those eligible for SSI.
: ¢-g0 AF%
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B. Retroactive Caverage

County dss offices will take and process applications for retroactive
Medicaid coverage for:

1. All medically needy individuals;

2. Aged individuals vho are categorically needy and have filed an
$SI/Medicaid application to SSA3

3. Aged, disabled and blind individuals vhose application for
§SI/Medicaid 18 approved by SBA.

§SI applicants vho are not eligible in the month of application may
choose an effective date later than the filing month to protect
entitlement in a later month. In this event, eligibilivy for
ret:g?ctive Medicaid coverage is based on the the latrer filing
month.

NC SSA staff will receive information and training on their
responsibility for Mudicaid applications, including retroactive
medical needs. NC will reimburse $SA for this additional task.

c. Subsequent Medicaid appllcations

Individuals denied $51/Medicaid for rcasons other than no disability
or blindness will not lose the SSA filing date 1f they contact the
county dss within 60 days after notice of gST/Medicaid denial. Ve
¢ill protect the initial filing date for Hedicaid to determine if the
individual can qualify for another benefic.

A signed application for retroactive coverage appears fo be
essential under the current Alexander Conseunt Order. Tracking is
required for the retroactive portion of an application.

D. Incompatible income/resource standards

County dss offices will not attempt to screen for potential Title 11
eligibility. peferrals to SSA vill be made for individuals whose
income and resources are vithin $5I limits. The SSI tesource
standards. of $2000/53000 will apply to aged, blind and digabled
Medicaid cases whather categorically needy or medically needy. The
more liberal Medicaid resource methodologies are related to income
producing property. Such property is most likely owned by those vho
are medically needy rather than categovically needy individuale
pecause of the $8T $6000/6X methodology. Ve do not plan to apply the
$6000 equity test for medically needy cases. County iucome
maiutenance caseworkers will receive training on new Medicaid policy
based on SSI methodologies vhich they must apply for retruactive
deverminations after Jan. 1, 1995. Most of the same policies vill
apply to the medically needy.

(‘/.1/} {
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Delayed decisions

42 CRF 435.451 is not applicable 1f the state does not cover the
aptional categorically needy coverage group described at 435.210.
This interpretaticn has been confirmed with HCFA.

Ensure that applicants preserve access to healthcare in a manner no
nore limited than at present

The "sickest® individuals should not be denied disabllity. Denials
result vhen the person fails to attend scheduled medical exams or the
medical evidence fails to adequately support a finding of
disability. In fact SSA approves 39% of its disability cases at the
initial level while only 29% of the state Medicaid disability
Jeterminatione are approved. As you are avare, the disability
criteria for SSI and Medicald are the same. Approximately 25% of
Medicaid disability denials and 48% of 5SA disability denials are
appealed. A fairly high number of the Medicaid denials are reversed
upon appeal to the Ds$ Hearings Office. Similarly, a fairly high
number of the §SA denials are reversed at the ALJ level of

hearing.

‘The optional categorically meedy coverage group forces duplicate
application processing for (1) those vho are financially eligible tfor
SSI but have not filed an application, (2) those vho have filed an
application for qSI and are waiting for a decision, and (3) those vho
vere denied 5SI and Medicaid for no disability, but vere subsequently
approved for Medicaid only through appeal to the DSS Hearings Office.
Some ot these individuals never qualify for §sI, but continue toO
receive Medicaid coverage as disabled individuals based on the
hearing decisiou. '

As you know, S5SA has published an cxtensive description of its plans
ro streamline its disability determination and appeal process.

Appeal to an Administrative Lav Judge is the second level of appeal,
thus it is comparabla to appeal to NC Superior Court. In fiscal year
1994, only 5 disability appeals Lo the Supcrior Courts of NC vere
filed. Four of those five appeals wvere resolved by adopting an SSI
approval of disability. One 1s still pending.

You contend that 3800 denied disability applicenté wvill be vithout
nursing facility care and vill be difficult to remove from costly
hospital beds. According to Hedicaid data, less than 10% of
Medicaid patients in nursing facilities are disabled. It would be
rare that an individual so sick or debilitated as to require care in
a skilled or intermediate nursing home would be determined not
disabled. Hospitals cannot bill acute care [or paticmts vhe no
longer require acute level of care., Nor can che hospital discharge
patients vho require pursing facility level of care until 3 placaement
i located. Medicaid does pay claims from hospitals, physicians and
nursing homes that ave filed months atter the dates of scrvice, but
could mot be suhmitted until eligibilivy vas astablished.

i d
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¢. State agency determination of disability and blindness

42 USC 1396(a)(v) is optional to states. NC has not chosen this
option. It is not applicable if the optional categoricaly needy

coverage group described at 435.210 is not cavered.

T trust this adcquately addresses your questions. It is important to remember
that approximately 180,000 SSI recipients will receive continuous Medicaid
covesayu. Neawly 40,000 do mnot currently receive any Medicaid benefits. Hany
other SSI reciplents receive limited coverage as qualifisd Hedicare

beneficiaries ox must spenddovn non-§SI income before they can qualify. As an
that they obtain needed

advocate for the poor, I am sure you are as concerned
income from SSI or Title II as quickly as possible to help meet basic
necessities of life as in getting past medical bills paid.

Sincerely,

Alene C. Matthevs

cc:  Jack Jenkins
Bob Blum
File

K.
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Pisgah Legal Services

89 Montiford Avenue @ pact Office Box 2276 @ Ashevitle, N.C. 28802

(704) 253-0406  Toll Fiee for Clients & Applicants: 1-800-489-6144  FAX (704) 2528427

Serving: Bunzombe Lounty
Hendersor County
Magizon County
Polk County
Ruthertord County
Trangylzania Gounty

Robert J. Blum

N.C. Dept. of Justicm
R“laigh, N.C.
FAX==919~715--3849

P.28/23

Novenbsr 18, 1994 United Way
Momber Agensy

RE: 11/17/94 Meeting Concerning hlexander v, Britt and 1634 Implementatien

Dear Bols

This ls to memorialize our understanding of the verbal agreenenl reached
yesterday pertaining te Plaintiffs’ October 14, 1994 Special Master petition and
ro initiate bzoader discussions about this cade.

1. Tue Department of Human Resource will implement the
1634 agreement with the Social security Administration
and 1994 Zession Ch. 769, Rec. 25.13 while retaining the

current

optional categorical coverage permitting

eligibllity for thope eligihle for SSI but not receiving
{42 USC §1396a({a) (10) (A)(il) (1)) through March 31, 1995,
2, Monitusing, pursuant *€o the 1992 Algxander V.

Flaherty
processed
accur for

consent will immediately cease for cased
during the 3zd Quarter of 1994 and will not
the 4th Quarter 1594. Thess cases will never

pe subject to munitozing Py tha irdependent monitors.
3. TRemedial fines due between November 1, 1994 and

March 31,

1994 purpusnt to she 1992 Alexander Vo

rty Consent Order will not ke paid.
4. 2All metters of litigatien in Almxander V.. Britt
pending before either the Special Master oOF the Court
will be stayed for the purpesac of nagotiaticns and will
remaine& stayed so long as negotiations continue.
L Applications dispusltiened prior tn  igsuance of
policy (Mazch 1, 19593) after receipt of the Special

Magter’'s

ruling dated Kuvembex 11, 1992 will not be

‘veopened to document that no special medical condition

axigted.
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Mr. Blum
November 18,
rPage 2

The provisions noted in Paragraphs S,

1994

6. Applications dispositioned prior to receipt of the
Special Master‘s ruling dated July 21, 1993 will not be
reopened to pend for disability when the individual
failed to respond tu Lwo requectc foz infermwation.

7. Mail-in applications and those taken at voluntary
outstationed provider louations will be considerad taken
on the date received in the county department of social
services office and will nouL bhe monitorad for offer of
al) possible opticne gubject to discouragement
citations.

8. Applications taken without an interview may be
denied following the schedaling uf three appointments
for interviews where the applicant doces not respond,
assuping all other requiraments of the 1992 Consent
Order, other than holding the applications pending, are
satisfied.

9. Applications may be denied on the 45th day if the
applicant has not supplied requested rebu.tal evidence
concerning excess ragarve agsuming all other
requirements of the 1992 Consent Order, olher £han
holding the application pending, are satisfied.

assuming agreement as to all other matters noted above.

1f this does

does, plcame aign below and return.

ﬂAmMuzglmq

Sincerely yours,

'
;iky
Barbara J. Degan
Attornay at Law

Fd
§¥ f.Wenable
Attorney at Law

not raflect the agreement contact us tmmediately.

P.25/29

6, 7, 8 and 9 are permanent,

If it

pate
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SZE:L:I Deputy Attorney General
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LEGICLATIVE PeopPoscAL \

GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1995

Short Title: Elderly and Disabled Medicaid Funds. (Public)

Sponsors: Representative Nye

Referred to:

A BILL TO BE ENTITLED
AN ACT TO EXPAND MEDICAID COVERAGE TO ALL ELDERLY AND DISABLED
WITH INCOMES AT OR BELOW 100% OF THE FEDERAL POVERTY LEVEL AND
TO APPROPRIATE FUNDS.
The General Assembly of North Carolina enacts:

Section 1. Effective January 1, 1996, The Division of
Medical Assistance, Department of Human Resources, shall provide
Medicaid coverage to all elderly and disabled people who have
incomes at or below the federal poverty level as determined
annually.

Sec. 2. There is appropriated from the General Fund to
the Division of Medical Assistance, Department of Human
Resources, the sum of five million four hundred thirty-two
thousand eight-seven dollars ($5,432,087) for the last six months
of the 1995-96 fiscal year and the sum of eleven million one
hundred two thousand two hundred thirty-two dollars ($11,102,232)
for the 1996-97 fiscal year to provide the State share needed to
implement this act.

Sec. 3. This act becomes effective July 1, 1995.







SECTION-BY-SECTION SUMMARY

Section 1 specifies that, effective January 1, 1996, Medicaid coverage will be
provided, without deductibles, to all elderly and disabled people who have incomes at
or below the federal poverty level, as determined annually.

Section 2 appropriated $5,432,087 for the 1995-96 fiscal year and $11,102,232 for
the 1996-97 fiscal year to provide the State share needed to implement Section 1.

Section 3 makes the act effective July 1, 1995.






Legislative Proposal 1 Fiscal Research Summary
MEDICAID EXPANSION
ELDERLY AND DISABLED

Effective January 1, 1994, all beneficiaries of the Supplemental
Security Income program (SSI) qualify for Medicaid automatically.
Supplemental Security Income is a cash payment, £financed and
administered by the federal government, which supplements an
elderly, or disabled person’s income up to a level established by
the federal government. The maximum payment for a single SSI
beneficiary is equal to 76% ($446 per month) of the federal
poverty guidelines and 83% ($669) for a couple. By contrast,
elderly and disabled persons who do not receive SSI can not
qualify for Medicaid unless they accumulate medical bills which
effectively reduce their income to 40% ($242 per month) of the

poverty guidelines. The following example illustrates the
problem.

Mr. Jones Mr. Smith Mr. Brown
Income SSI: $446 Social Social
Sources Security: $300 Security: $446

SSI: $146

Total
Income $446 $446 $446
Eligibility
Threshold $446 $446 $242

Qualifies

for

Medicaid: Yes Yes not until
medical bills
exceed $204/mo.

In this example, all three cases have incomes totaling $446 per
month. However, Mr. Brown’s medical "spend down" effectively
reduces his income for living expenses to $242/mo. or 40% of the
poverty guidelines. In this way, current policy discriminates






among applicants based on the source of their income as opposed
to the amount of their income. In addition, this eligibility
policy favors more costly services where bills quickly
accumulate, such as hospital and nursing care, and works against
people who need assistance with less costly services such as
pharmacy and in-home services.

RECOMMENDATIONS

Elderly and disabled persons who do not receive Supplemental
Security Income (SSI) payments are eligible for Medicaid only
after they have accumulated medical bills that reduce their
incomes to approximately 40% of the poverty level. The LRC
recommends extending coverage to aged, blind and disabled people
whose monthly incomes are below 100% of the federal poverty
guidelines (or $614/mo. for a single person and $820/mo. for a
couple). This recommendation adds an estimated 27,836 people for
full Medicaid coverage. Costs reflect an implementation date of
January 1, 1996.

FY 95-96 FY 96-97
Total Requirements - $17,926,200 $36,111,278
Federal $11,535,510 $23,049,829
County $ 958.603 $ 1,959,217
STATE $ 5,432,087 $11,102,232
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