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PREFACE 

The Legislative Research Commission, established by Article 6B of Chapter 120 of 

the General Statutes, is the general purpose study group in the Legislative Branch of 

State Government. The Commission is cochaired by the Speaker of the House and the 

President Pro Tempore of the Senate and has five additional members appointed from 

each house of the General Assembly. Among the Commission's duties is that of 

making or causing to be made, upon the direction of the General Assembly , "such 

studies of and investigations into governmental agencies and institutions and matters of 

public policy as will aid the General Assembly in performing its duties in the most 

efficient and effective manner" (G.S. 120-30. 17(1)). 

The Legislative Research Commission, prompted by actions during the 1993 

Session. has undertaken studies of numerous subjects. These studies were grouped into 

broad categories and each member of the Commission was given responsibility for one 

category of study. The Cochairs of the Legislative Research Commission, under the 

authority of G.S. 120-30.lO(b) and (c), appointed committees consisting of members of 

the General Assembly and the public to conduct the studies. Cochairs. one from each 

house of the General Assembly, were designated for each committee. 

The study of CHILD CARE would have been authorized by Subdivision ( 15) of 

Section 2. l of Part II of of House Bill 1319 (2nd edition) which passed both chambers 

but inadvertently was among the bills not ratified at the end of the 1993 Session. Part 

II of House Bill 1319 would allow studies authorized by that Part for the Legislative 

Research Commission to consider House Bill 213/Senate Bill 89 in determining the 

nature. scope, and aspects of the study. The pertinent part of Section 1 of House Bill 

213/Senate Bill 89 reads: 
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"The Commission shall study State government policy and programs affecting 

child care issues. specifically addressing child care issues from the point of existing 

laws. governmental programs needed or already functioning , and current child care 

issues. The Commission shall work in close collaboration with all agencies and 

programs dealing with child care. Among the issues the Commission may consider 

studying are: 

i!.2 Prior recommendations of other study commissions that have reviewed 

child day care and other child care services since 1980 and an assessment of compliance 

with these recommendations: 

.ill The advantages and costs associated with measures to improve the 

quality of child care. including lowering staff/child ratios. enhancing child care teaching 

credentialing. improving training of child care teachers, and improving salaries of all 

child care workers; 

(3) Ways to maximize the positive impact on North Carolina of the 

federal block grant; 

~ Ongoing examination of the current statutory regulation of child care 

and the procedures used to develop policies and rules in order to ensure that all No1th 

Carolina' s children in child care can receive quality care that is both enriching and safe: 

(5) The relationship between child care services offered by for-profit and 

nonprofit. public and private, child care providers. including the public schools. to 

ensure that parents have full choice of safe, quality child care; 

1§2 Ways to continue towards the development of a unified State policy 

for funding and delivery of all child care services; and 

(7) Any additional issues the Commission may consider necessary to 

study ." 
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The relevant portions of House Bill 1319 and House Bill 213 are included in 

Appendix A. The Legislative Research Commission authorized this study under 

authority of G.S . 120-30.17(1) and grouped this study in its FAMILY AND JUVENILE 

GROUPING area under the direction of Frank W. Ballance. Jr. The Committee was 

chaired by Senator Russell G. Walker and Representative Howard J. Hunter, Jr. The 

full membership of the Committee is listed in Appendix B of this report . A committee 

notebook containing the committee minutes and all information presented to the 

committee is filed in the Legislative Library . 
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COMMITTEE PROCEEDINGS 

The Legislative Research Commission Study Committee met three times 

prior to the 1994 Regular Session of the 1993 General Assembly, on February l, April 

16. and May 10. The Committee minutes are on file in the Committee Notebook in 

the Legislative Library. The first meeting presented the Committee with an overview of 

the 1993 General Assembly's actions that affected child care and of the outstanding 

issues that had been addressed by the 1991 Legislative Research Commission Study 

Committee on Child Day Care Issues but not acted upon by the 1993 General 

Assembly. In particular, attention was given to House Bill 200. mandating criminal 

record checks and Senate Bill 229 , increasing eligibility for subsidized child day care. 

The Committee felt strongly that these issues needed to be addressed and acted upon by 

the 1994 Regular Session. 

At the April 26 meeting the Committee addressed the two issues identified at 

the February meeting as needing attention in an interim report to the 1994 Regular 

Session of the 1993 General Assembly. 

Rather than work with House Bill 200, which although still "alive" may not 

be eligible, as it directly affects the budget but primarily affects broad State policy far 

beyond the budget, the Committee reviewed a draft bill prepared by the Attorney 

General's Office, reflecting combined work of staff from the Legislative Drafting 

Office, the Attorney General's Office, and the Division of Child Development. The 

draft legislation had a much simpler procedural scheme, leaving for rule-making the 

spelling out of the particulars. The Committee gave much input and directed staff to 

revise the draft for inclusion in the draft report. The Committee understood that a 

concept that the General Assembly had been working on since 1985 would need to be 

carefully drafted and that the time constraints placed on all study committees' work by 
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the time spent in the special legislative session on crime cut well into the time needed 

to develop a proper bill . But it felt that it was essential to present the best piece of 

draft legislation possible to the 1994 Regular Session. 

The Committee endorsed Senate Bill 229. which is "alive, in Senate 

Appropriations and eligible for consideration in the 1994 Regular Session. Its 

companion, House Bill 202, is also alive in House Appropriations. The Comittee also 

requested that a "skeleton" draft bill be prepared for inclusion in the draft report to 

require criminal history checks of foster care parents. 

The May 10 meeting was devoted to refining the draft legislation presented 

in the draft report and to approving the report for submittal to the Legislative Research 

Committee for transmittal to the 1994 Regular Session of the 1993 General Assembly . 

The Committee amended the draft report to include a recommendation endorsing 

Senate Bill 230 (House Bill 20 1), another of the bills recommended by the 1991 Study 

Committee and alive in the General Assembly. This bill seeks to establish a statewide 

market rate for subsidized day care as a "floor" rate . to provide incentives for low

walth counties with county market rates too low to attract child day care. 

The Committee also moved to amend the bill establishing record history checks for 

day care providers to remove coverge of volunteers and certain other people with 

unsupervised access to children and to specify that the cost of the fingerprinting and 

local checks ($10.00) would be borne by the provider-employee or the provider-owner 

if being licensed or registered. No other charges would be collected unless State and 

federal checks are required, in which case the provider-employee or the provider-owner 

would bear these further costs. 

The Comittee considered adding drug testing to this bill. to provide further 

assurance of the safety and well-being of children in child day care but decided that it 

needed to study this issue further. It placed this issue on its Fall study agenda. 
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FINDINGS AND RECOMMENDATIONS 

RECOMMENDATION 1. The Legislative Research Commission recommends the 

enactment of Senate Bill 229/House Bill 202, entitled "AN ACT TO AID PARENTS 

OF LOW-INCOME CHILDREN NEEDING DAY CARE TO BECOME SELF

SUFFICIENT WITHOUT JEOPARDIZING THE VERY CHILD CARE THAT IS 

ESSENTIAL TO THIS SELF-SUFFICIENCY AND TO APPROPRIATE FUNDS". 

(See APPENDIX D: Endorsement - Legislative Proposal 1.) 

The Committee, while acknowledging the benefits of Smart Start , reiterated 

the findings of the 1991 Legislative Research Commission Study Committee on Child 

Day Care Issues in its final report to the 1993 General Assembly that other initiatives 

were essential, in particular, that increasing the eligibility rates for low-income parents 

was imperative, regardless of the cost, to enable parents to find and keep gainful 

employment. To this end it found that a two-part increase was essential, the first part 

of which would increase eligibility limits for families already receiving subsidies to 

seventy-five percent of median income to help parents find jobs, and the second part of 

which would increase the entrance eligibility level for those families initially qualifying 

for subsidies one "notch" above the present limit. A notch is an amount between one 

thousand and fifteen hundred dollars, a substantial amount for families working at low 

wages who are trying to remain employed. Families cannot remain at work if they lose 

their subsidized child care that enable them to work and rise out of poverty. 

The cost estimate of this two-fold increase is two million dollars for 1994-

95. but it is merely an estimate. 
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RECOMMENDATION 2. The Legislative Research Commission recommends the 

enactment of "AN ACT TO MANDATE CRIMINAL HISTORY AND CENTRAL 

REGISTRY HISTORY CHECKS OF ALL CHILD DAY CARE PROVIDERS" . (See 

APPENDIX D: Legislative Proposal 2.) 

The Committee found that it was imperative that the 1994 Regular Session 

of the 1993 General Assembly continue to examine the issue of mandating criminal 

history checks of child day care providers to ensure the safety of all children in child 

care. More than thirty states perform some checks and the federal government has 

recently enacted legislation that inform states of what procedures are necessary if they 

seek to perform checks of the federal criminal record. (See APPENDIX C for 

background information on the federal legislation and on other states' efforts in this 

area.) Because of the new federal law, and because of the joint work by the Division of 

Child Development, the Attorney General's Office. and staff of the Legislative Drafting 

Division, the Committee found that it was better to recommend the introduction of a 

new bill that to reconsider House Bill 200, introduced upon the recommendation of the 

1991 Legislative Research Commission Study Committee on Child Day Care Issues . It 

found that. although the General Assembly has considered but not acted on bills 

addressing this issue since 1985, the new bill had a much simplified procedure and a 

much better scope than any of the previous bills. Although the Committee examined a 

draft that incorporated volunteers and certain extra people with unsupervised access to 

children. the final draft excluded these individuals from coverage. 

The Committee recommends also that the General Assembly pay close attention to 

the rules adopted by the North Carolina Child Day Care Commission, in consultation 

with the Division of Child Development and the Division of Criminal Information of 

the Department of Justice, to ensure that they reflect the wishes of the legislature to 
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ensure both that children in child day care are made safe from people who have a 

history that demonstrates them to be unfit to have responsibility for the safety and well

being of children and that child day care providers. including employees , owners , 

licensees. volunteers. and other people with unsupervised access to children, are 

guaranteed full due process and full fairness . 

Unlike the other bills on this issue considered by other General Assemblies , 

this new draft places the cost burden for the checks on the provider-employee seeking 

employement and on the provider-operator seeking licensing , regisration. or whatever 

approval is apropriate for operation. It also specifies that the initial charge is for 

fingerprinting and a local check ($10.00) be borne by the providers seeking to be 

employed or to own or operate child day care. Further charges. for the State and 

fedeal checks. will be charged these people only if the Department considers the further 

checks necessary . 

The draft appropriated eighty thousand dollars to the Department of Human 

Resources for 1994-95 to administer the new law. 

RECOMMENDATION 3. The Legislative Research Commission recommends the 

enactment of "AN. ACT TO MANDATE CRIMINAL HISTORY AND CENTRAL 

REGISTRY HISTORY CHECKS OF ALL FOSTER CARE PARENTS". (See 

APPENDIX 0: Legislative Proposal 3.) 

The Committee made this recommendation based on the general finding of 

need to ensure foster children's safety from people who have a history that 

demonstrates them to be unfit to have responsibility for the safety and well-being of 

children. The Committee had not examined the particular issue but wanted to be sure 

that the issue was presented to the 1994 Regular Session of the 1993 General 
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Assembly. Staff used the same basic pattern as for the new bill mandating criminal 

history checks for child day care providers (Legislative Proposal 2.) 

The projected cost for checking all foster care parents in all licensed foster 

care homes. including those operated by private child-caring agencies. is five hundred 

thirty-six thousand three hundred seventy dollars for 1994-95. 

RECOMMENDATION 4. The Legislative Research Commission recommends the 

enactment of Senate Bill 23.Q/House Bill 201, "AN ACT TO CHANGE THE DAY 

CARE RATE PAYMENT STRUCTURE TO ENCOURAGE THE PROVISION OF 

QUALITY DAY CARE FOR ALL NORTH CAROLINA'S CHILDREN IN NEED 

OF CARE AND TO APPROPRIATE FUNDS. (See APPENDIX D - Endorsement. 

Legislative Proposal 4 .) 

At its last meeting, the Committee moved to add an endorsement for Senate Bill 

230 (House Bill 201), as recommended by the 1991 Legislative Research Commission 

Study Committee on Child Day Care Issues. The Committee endorsed the findings of 

the 1991 Committee, that is was essential to revise the child day care payment rate 

structure to ensure that rural as well as urban counties can use all the resources. 

including allocations. available to them, in providing much-needed child care. The 

1991 Committee found, after considerable testimony from providers of and advocates 

for child day care in rural and urban counties, that the best way to provide this 

insurance was to establish a statewide market rate representing the 75th percentile of all 

day care rates by type of provider for all ages of children from every county as a floor 

rate. Providers in counties whose county market rate was higher than this statewide 

rate could receive that higher rate . The Committee found that this provision would 

enable rural counties to provider quality care that was otherwise unavailable because the 
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prevailing market rate was so low that subsidized child care would not afford to offer 

care. These counties would keep an increasing amount of their initial allocations and 

revert increasingly less. Therefore, a part of this piece, the committee found, should 

be a requirement that the Social Services Commission give consideration to ensuring 

that the counties now relying on reallocated funds be helped to continue to provide that 

high level of care that these reverted funds have made available in the past. 

The 1991 Committee found that, in addition to revision of the basic rate 

structure. a differential among several similar kinds of care that provide different levels 

of quality of care should be established to provide incentives for providers to provide 

higher levels of care. The federal regulations would seem to permit such a ten percent 

differential to allow such incentives, and the Committee found that providing 

unregistered homes ten percent less than registered and · AA' centers ten percent more 

that 'registered' would, in the Committee's proposal. provide · these incentives. 

Registered homes and 'A' centers would, in the Committee's proposal, receive the · 

basic rate, which would be the higher of the statewide or their county market rate. The 

Committee also found that, in the near future, additional differential treatment should 

be given to accredited centers, which provide care of a higher quality that · AA · centers 

and that, also in the near future, rates above either the statewide or county market rate 

should be available to providers who can justify receiving reimbursement for the actual 

cost of care; however, the Committee did not recommend implementing these pieces at 

this time. 

The cost of these changes was estimates as approximately thirteen million 

dollars per year. There is disagreement over this amount. (See the following sheets.) 
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PO"''EN''''AL EFFECI' OF USING S"''A'I'EWIDE MAllXE'I' R.A'I'E AS MINIMUM RATE 
FOR SUBSIDIZED CHILD DAY CAlLE SERVICES 

1992 S"''A'I"EWWDE MABXET RATES 

II statewide market rates were used as the ITUil.lmum payment rates in all counties, the 
minimum payment rate for children in facility-type care (day care centers and large 
day care homes) in SFY 1992-93 would be S281 per month. The statewide minimum 
rate for children in home-basad care (registered day care homes) would be S260 per 
month. The statewide market rates cited above represent the 75th percentile of all 
day care rates by type of provider for all ages of children from every county. 

DISTIUBUTION OF RATES BY COUNTIES 

The county market rates used as the basis for payment for subsidized day care are 
promulgated by age group . Rat.es for facility-based and home-based care are 
established for 4 age groups: infants/toddle~, 2 year olds, 3 year olds, and 
children age 4 and older. · 

The market rates for each age group va:-y from county to county, therefore , it is 
difficult to say which counties would be affected by the use of a statewide ma:-ket 
rate . Specifically, some counties have rates for some age groups which are above the 
stateW:ide market rates while rates for other groups fall below the statewide rate . 

METHOD USED TO ESTIMATE COST OF STATEWIDE MAJl.KE'I' RATE 

Twenty-f.ive percent (25~) of the 120 , 000 preschool-age children in state-regulated 
day care in North Carolina are age 3. It is assumed that the age dist:-ibution of 
children whose day Cllre ·is publicly subsidized is the -same as for the general 
population of children in state regulated day care. The county _market rates for three 
year olds were selected as the basis for this analysis. The county rates for 3 yea:
olds were used in two ways: (1) to determine whether the county's rates were above, 
equal to, or lowe::- than the statewide rate for children of all ages' and (2) to 
compare the county's current average payment rate with its market rate. 

NOTE: The county-by-county analysis described here reflects payments for 
non-FSA child care only. Statewide predictions for FSA child care costs are included 
at the end of t.h..is document. 

{

Number of Counties Affected 
89 counties have market rates for 3 year olds in facility care which are lowe:- than 
S281. 93 counties have home-based rates for 3 year olds lower than S260. Each of 
these two sets of counties were analyzed llS described below: 

The county's average payment rate for subsidized care was expressed as a percent of 
the county's market rate for three year olds. That same percent, when applied to the 
statewide rate (either S:Z81 or S260), indicates the potential for increase in the 
amount of the county1s average payment rate for subsidized care if the statewide 
a:uu-ket rate became the minimum rate. 

Counties with Average Payments above the Countv Market Rate 
ln some counties, the current average payment rate exceeds the county market rate, 
and in a few, exceeds the statewide market rate . This may indicate one or more of 
the follow!ng situations: (1) the county purchases from more Category A-type centers 
(centers serving less than 50\ subsidized children and eligible for the rate they . 
charge for unsubsidized care) than B -type centers (centers serving SO% or more 
subsidized children and re~tricted to the county market rate), (2) · the Category A 
centers in the county generally charge mon than the county market rate, (3) the 
-county pays a higher rate for ~ lll!"ger number of special needs children, and/or (4 ) 
there may be some centers in the county still usin( their 1986 payment rates. For the 
purpose of this analysis, these counties were trwnted two ways: Method #1 assumes no 
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!Dcrea.se in c:ost in these counties; Method #2 assumes the county's average payment 
rate would increase at the respective county's current ~rcent above the c:ounty 
mArket rate. (:For example, in Method #2, if the county's current average payment 
rate is 112\ of the county's market rate, the county's average payment would become 
1.12\ of the statewide market rate . ) 

ES'I'IMA'I'ED COSTS OF USING STA"''EWWDE M.A.B.KET RATE 

MEIHOD # 1. (No increase for counties now paying more than county market rate) 
MONTH ANNUAL 

CUltREN'I' COST 
Counties below S t:a tewide R.ate: 

:Facilities $ 2,221,191 $26,654,292 
Homes 106,386 1,276,632 
Total 2,327,577 27,930,829 

All Counties 4,307,831 49,372,829 

ESTIMATED INCREASE 
Counties below S ta tewicie R.ats : 

Facilities 468,002 5,616,018 
Homes 31,165 373,983 
Total 499,167 5,990,001 

TOTAL COST W/INCllEASE: NON-FSA 4,806,998 55,362,830 

METHOD # 2. (Increase for · all counties whose market rate is less U1an statewicie 
rate.) 

MONTI! ANNUAL 
Cu"'1UtENT COST 

Counties below S tatewicie R.ate: 
:Facilities $ 2,221,191 $26,654,292 
Homes 106,386 1,276,632 
ToW 2,327,577 27,930,829 

All Counties 4,307,831 49,372,829 

ESTIMATED INCREASE 
Counties below S tatewicie R.ate: 

Facilities 525,206 6,302,478 
Homes 31,987 383,838 
Total 557,193 6,686,316 

COST W/INCltEASE: NON-FSA 4,865,024 56,059,145 

ESTIMA'I'ED COST OF INCJU:ASE TO FSA cm:I.D CAE.E: 

Based on the cu..~nt average payment rates for FSA-ellgible chilciren in day care 
centers and in home-based care, the potential effect of using the statewide market 
rate is shown · below: 

CUlU!.EN'l' ES'I'IMA'I'ED COST (SFY 1992-93) 
ES'I'IMAn:D INCitE.ASE W /STATEWIDE ltAl'E 
TOTAL ESTIMA'I'ED COST W/INCltEASE: 

MON'!'R 
4,018,679 

609,533 
4,628,212 

10-B 

ANNUAL 
53,009,320 
7,314,396 

60,323,716 
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APPENDIX A 

HOUSE BILL 1319, 2ND EDITION 

AN ACT TO AUTHORIZE STUDIES BY THE LEGISLATIVE RESEARCH 
COMMISSION. TO CREATE AND CONTINUE VARIOUS COMMITTEES AND 
COMMISSIONS. AND TO DIRECT VARIOUS STATE AGENCIES TO STUDY 
SPECIFIED ISSUES. . 
The General Assembly of North Carolina enacts: 

PART I.-----TITLE 
Section 1. This act shall be· known as "The Studies Act of 1993" . 

PART H.-----LEGISLATIVE RESEARCH COMMISSION 
Sec. 2.1. The Legislative Research Commission may study the topics listed 

below. Listed with each topic is the 1993 bill or resolution that originally proposed the 
issue or study and the name of the sponsor. The Commission may consider the original 
bill or resolution in determining the nature. scope. and aspects of the study. The topics 
are: 

( 15) Child Care Issues (H.B. 213 - Rogers. S.B. 89 - Walker). 
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TO: 

FROM: 

DATE: 

RE: 

MEMORANDUM 

1800 M Scrwr. NW 
Wafti,.,.,, DC 20036 
•2021 lll·USO 
.-\BA Fu tl02l 331 ·2220 

Statt-Criminal Record Repositories. Child Care/Youth Serviu 
Ori.anizations. Child Protection Advocates and other 
Interested Panies 

Noy S. Davis. Esq. 
Am~rican Bar Association Center on Children and the Law 

Jauuary 6, 1994 

The National Child Protection Act of 1993 (aka "the Oprah 
biJ1"'1, Public Law 103-209. 

----------~-------------------------------------------------
On De~a:mber 20. 1993, President Clinton signed the National Child 

ProtectiC~Ii Act into law. The ABA Center on Children and the Law bas 
r~ive<1 a a umber of inquiries about the Act. In particular, individuals have 
asked wbe:-h!:r the Act requires or permits all child· care and youth service 
organi:r .. ·ttk:rr:- to conduct national crimina! record checks on their workers. 
Beca.us:~ the Ceuter has undertaken a two-year project. Effective Scruning 
of Chi./J. Cmi! and Yowh Suvice Worken, 1 in which various methods used to 
iucr~tify p\)leutially abusive persons working with children are being 
eumined. w~ have followed the development of the federal legislation 
cl~.ely. This :uot.tnorandum answers some basic questions about the Act and 
s·umt'ti•~ri'.!t:s i'i.~ ilo;:-\lVisions. Should you have any funher questions, I can be 
reached at (201.) ~31-2244. 

lJocf trt4 Ad nqtJin or ,.,ait child t:IUW or yOUlh urnc. orgrmi.:lllions to 
CIJ~ C~fimi.'I:Ji m:orrJ cMcJa 011 t/wir cunmt or prwpwcliN worUn l 

The Act does not itself either require or permit any organizations to 
cond~:t ~tai:e or federal criminal record checks on their workers. The Act 
docsn 't address access to state crimina I records at all: the right of access to 
state criminaJ records remains a matter of state law. With respect to 
aational criminal background checks on persons working with childre~ the 
Act mai..'ltauls. tlle framework set fonh in 1972 appropriations legisla_tion 
which rc<:quirtS thal thut he a Stille suuuu (approved by the U.S. A.ltomey 
GeM.-aL) thl:u a.Ulhorius a Mtiolllli criminai background wck through a 

'The s&udy, E/!«tiw SCJW~~inK of Chilll Can t»Ui. Yoruh Servia Wcri:G:r. will be 
comple&ed and a final repon issued ill July 1994. 



--------- ---- - -------

designau.d szau agency before any such check can be made . .: Thus. for child care or youth 
service organizations to be able to obtain any information based on national criminal 
background checks on their workers. they still must: (1) be required or permitted to do so 
under an existing state statute (one that has also been approved by the Attorney General); 
and (2) request the check through a designated state agency, NOT directly through the FBI. 

Every state bas a criminal record repository, which may be operated through the 
state police, public safety, or law enforcement department or the state bureau of 
investigation. Generally, this state agency handles the requests for any state and federal 
criminal record checks on persons working with children. (In addition, a state regulatory 
agency, such as the state department of human services/resources. frequently is involved as 
a result of licensing, certification or registration provisions requiring criminal record checb 
on cenain persons working with children. This agency may be the agency to whom the child 
care organization applies for the check.) 

I The Act enhances. and focuses attention on. the existing national background check 
\ system to which child care placement and broadly-defined child careJ organizations may, 
/ depending upon state law and through a state agency, be required to obtain information as 
" to whether an individual (a current or prospective operator. owner. employee. volunteer or 

(
, person who may have unsupervised access to a child to whom the organization provides 

services) bas been convicted of. or is under pending indictment for. a crime that bears upon 
\ the individual's fitness to have responsibility for the safety and well-being of children. 

The Act builds upon the FBI's criminal record system and encourages states to 
authorize the use of criminal record checks on persons who work with children through 
three main components: ( 1) provisions that augment the scope and accuracy of state 
records that. along with federal records. comprise the existing national criminal background 
check system maintained by the FBI (hereinafter FBI Checks); (2) requirements and 
guidelines for any state procedures that may require FBI Checks on current or prospective 

z5ee Pub. L 92·544, Title lL 1201, 19TZ U.S.C.CA.N. (86 SiaL) 1307 (reicvut laDguage also set form iD 
note. catit1eci FIINI.s for Ezt:iulnp of I~ R«Drtb, foUowiq 28 U.S.CA 1534 (West 1993)). OW)' 
coacted Stale s~tutes b.ave geaeraily beea approved by tb.c Anomcy Gcaeral. States seemg to eDICt 
legW&tioa aulhorizizll natioaal c:rimiaa1 bacqround chec:Ja may wisb coalld the Coauoi Tcrminai A(pll:y 
for &he Na&ioaai Crime IAformaUoa Cea&cr (NCiq iD their swe or NCIC iD Waabi.apoa. D.C. 

' The Al:1 defiael •child r::anf to iDdDde the provisioa of care. treaUDent, educ:alioa. traiDiDg. iDitnlctioa. 
supervisioa. or recr.&ioa to d1ildra by penoas haviDc uasupcrviled aa::as to a c:iWd (hereinftcr auld Care 
aad Service refers lO these types of activities as well as child care piaccmeat services). The A1;;t §S(c). What 
coaslitute:s "uasuperviJed access" is aot set fortb ia the Act. [f the term refers to siwalioas wb.cre a penoa 
is aot uadcr liac~f-sigbt supervisioa. thea most child care aDd youth service orgmi:z.alioas wouid probably fall 
wilhiD the AI:J.'s dcfiDitioa of child care. If the term refers to a lack of uy ovenigbl of child or youth setvice 
workets. thea most orpaizatioas wouid probably aot fall wilhill the Act's defiaitioa of child care. Tho 
lcpslative !Us&ory iadica&es that Coagress iateadl the Act to po&catially eDCOIIIpaa a broaci lpCICU1IID of c:bild. 
care aad youth service workers. so •uasupervised access" is likely to be iaterpre&cd so u to iDciude 1DOit 

orpaizalioas. 



owners. operators. employees. and volunteers of Child Care and Service organi:z:ations as 
well as pe~ous who have or seek to have unsupervised access to a child to whom the 
orgar ttion provides services: and (3) funding provisions which may make monies available 
to~·-· states in reponing state child abuse crimes and that. beginning in December 1994, 
may reduce other monies if states are not in compliance with tbe Act. 

A more detailed discussion of the Act's provisions follows. (Copies of the Act and 
the Repon of the House Committee on the Judiciazy are attaChed.) 

SUMMARY OF TilE A.CT'S PROYISIONS 

1. STATE CHILD ABUSE CRIMES: STATES MUST REPORT OR INDEX CRIMES 
IN THE FBI SYSTEM 

The Act requilu State~ criminal justice agencies to report or index State child abuse 
crime information in the FBI's criminal record system and sets up a framework for the U.S. 
Attorney General to ove~ee this effon. Currently, the FBI maintains 24 million crimina I 
history records voiuntarily submitted by the States. All enhanced national criminal hiuory 
record system is being dcveioped in which state criminaJ records would be available through 
the FBI by means of an in~tate indexing system (known as the Intematc Identification 
Index or III). Ultimately, it is contemplated that state criminal records will be available on
line for employment screening purposes through this indexmg system and a computerized . 
national fingerprint file (known as the Integrated Automated Fingerprint Identification 
System or !AFIS). As the House Committee Report on the Act makes clear, the Act does 
not require States or the FBI to create any new databases: rather it is "intended to gjve 
impetus to efforts currentJy underway to implement the IAFIS and the [III].Id 

A. Scooe of Cdmes and lnfonnatton to be Reponed or Indexed by States to the 
.flU. "Child abuse crime" is defined as a crime committed under any State law that "involves 
the physical or mental injury, sexual abuse or exploitation. negligent treatment or 
maltreatment of a child by any person." (The Act does not require States to repon 
information about crimes that do DOt involve children.) The word "involves" is key bcre. 
A charge or coDViction for assault. kidnapping, rape. etc. where the child was the purported 
victim will need to be reported even though the offense is not specifically labeled as a child 
abuse or child semaJ abuse crime. Specific:ally, the information that must be reported 
includes identifying information about the person who has been arrested for or ~DV'icted 
of the crime (e.g., full name. race. SC%. date of birth. height. weight. fingerprints), a 
description of the charges and any other information that the Attorney General dctermiDes 
to be useful iD idenaf:icltion. 

•A ·s&a&e• is broadly dcliped wader ~:he As;t to iDdude tbe fifty swes. the Diltricl of Columbia. &be 
CoiiUDCaweaidl of Pueno RU::a. Americua Semoa, the Vuplliud:s, Guam aud tho Tnlll Terri&on. of the 
Plldtic. lJl tbis memorud"IIL •staae• bu the same broad de6nilioa. 

'H.R. Rep No. 103-393, 103d Coq., 1st Sea. at 7 (1993). 



B. Attorney General to Oversee Reporting and Indexing bV t.swwsrung .3U&u: 

TimetAbles and GuideUnes for Reporting or Indexing. The Act requires the Attorney 
General (by June 1994 and subject to the availability of appropriations) to: (1) determine 
a timetable by which each State should be able to provide child abuse crime records on an 
on-line basis through the FBI; and (2) establish guidelines for the reporting or indexing of 
child abuse crime information in consultation with State officials. 

C. Disposition DatA Leyels as Part of State Dmetables. The Act mandates that 
each State timetable (determined by the Attorney General for each State to report child 
abuse crime information) require the State: (1) not later than December 1996 to have in 
a State computerized criminal history file at least 80 percent of the final dispositions that 
have been rendered in all identifiable child abuse crime cases in which there has been an 
event of activity within the last 5 years; (2) continue to maintain a reporting rate of at least 
80 percent for final dispositions in all identifiable child abuse crime e&se3 in which there has 
been an event of activity within the preceding 5 years; and (3) take steps to achieve 100% 
disposition reporting, including data quality audits and periodic notices to criminal justice 
agencies identifying records that lack final dispositions and requesting those dispositions. 

D. Additional Duties of the Attorney General; AnnUal Summaa of ChUd Abus 
Crimes and Annual Report or Each StAte's Promss lp Reportipg or fpdgfng Child Abus 
Crimes. The Act imposes two additional obligations on the Attorney General, subject to 
the availability of appropriations. The Attorney General must publish an annual statistical 
summary of the nation's child abuse crimes (which is not to contain any information that 
may reveal the identity of any particular victim or alleged violator). Further, the Attorney 
General is to publish an annual summazy of each State's progress in reporting or indcing 
child abuse crime information to the FBL 

E. OJJDP Study or Child Abuse Otienders. Not later than June 1994, the 
Administrator of the Office of Juvenile Justice and Delinquency Prevention is required to 
begin a study of convicted child abuse offenders and other relevant information to 
determine: (1) the percentage of convicted child abuse offenders who have more than one 
conviction for an offense involving child abuse; (2) the percentage of convicted child abuse 
offenders who have been convicted of an offense involving child abuse in more than one 
State; and (3) the extent to which and the manner in which instances of child abuse form 
a basis for convictions for crimes other than child abuse crimes. The OJJDP Administrator 
is to submit a report with a summary of the study's results to the House and Senate 
Committees on the Judiciazy by December 1994. 

IL STATE ActiON ON FBI CHECKS UNDER TilE Acr 

As previously noted, the Act does not itself permit or require FBI Checks on Child 
are and Service providers nor does it mandate States to enad laws permitting or requiring 

FBI Checks on Child Care and Service providers. However, if States have (and pr.esentJy 
pproximately 30 states have some provision authorizing FBI checks on some types of Child 

Care and Service workers) or later enact similar laws, then the Act: (1) requires States to 
use reasonable efforts to respond to FBI Check requests within 15 business days; (2) sets 
forth guidelines for State procedures regarding FBI Checks; (3) authorizes the Attorney 



I -

General to issue regulations regarding State procedures for FBI checks: ( 4) contains 
provisions limiting liability; and ( 5) limits fees that may be charged for checks on some 
volunteers and admonishes States to establish background check fees for non-profit entities 
that "do not discourage volunteers from participating in child care programs." Each of these 
provisions is discussed in greater detail .below. 

A. "Reasonable EJJorts" to Respond to Reauest for FBI Cheek W)thln 15 Business 
Dan. If a State bas procedures that require qualified entities to conduct FBI Checb. the 
Act requires the State to "make reasonable efforts" to respond to check requests within 15 
business days. Lengthy turnaround time - the time from a request for a check on someone 
to the time results are received - bas historically been a problem with criminal background 
checks. Whether this 11reasonable efforts to respond within 15 business days" provision will 
shorten turnaround time depends largely on what will be constrUed by the Attorney General 
as constitutiDg "reasonable efforts" and wbat enforcement mechanism, if any, may be 
developed by the Attorney General. 

B. Guidelines for State PJ"ocedum Rmrdlog FBI CheeR· If a State bu 

~
rocedure~ that require an FBI Check. the Act mandates that those procedures require: (1) 

a signed statement and fmgerprints from the person wbo is the subject of the FBI Check: 
2) a specified process for challenging information in the resuiting FBI Check report (3) 

~ -t, . ~l be state agency to conduct research for missing data: ( 4) the release of 2AJI the 
i"'~· ~..,· ~¥ determination as to conviction or pending indictment of the relevant crime(s), NOT the 
~,.;v''l_f~ release of the criminal record itself to the organization: and (5) fee limits for some 
\V:"" volunteers and non-profits. · 

1. ~Must 81 cz SigMd SIIIUnvnl tmd Flnprprinu from Ch«k SuiJ}«t. State . 
· procedures on FBI Checks must prohibit a business or organization providing Child 

Cue and Service from requesting an FBI Check unless the person about whom the 
check is sought provides a set of fingerprints and signs a statement that sets forth: 

the penon's name. address. date of birth (as appearing on a valid 
identification document (as defined in the 18 U.S.C. 1028)6

}; 

that the penon bas not been convicted of any crime or a description (and 
particulars) of any crime( s) for which the person bas been coDvicted; 
notification that the orpnization may request a background check and 
aclvila tbe person of his or her right to obtain a copy of and challenge any 
background check report and 
notification that prior to the completion of any background check. the 
orpnization may choose to deny that person unsupervised access to a child 
to whom the organization provides care or services. 

'18 U.S.c.A. 11028 (Wat Supp. 1993) doa not lisl specific types of valid documents. but dctiDCI 
·ideaWic::a&ion dcx:wuelll" as "a doaamw made or issued Wldcr the authority of the United States Goverumeat 
[or awe or foreign govemmaus or i.ntc:ma&ioaal govemmaual or qllali-soverumeaworp.Diza&ioasj whidl. 
WbCD compieled with iDforma&iOD COaccnWll a pan.icular iDdividuat. is O{ a type iD&eJlded or commoaJy 
accepted for tbe pwpaee of idcn&ifica&ioa of iDdivic:iua1L • 



2. TM Subj«t;s of All Clwdt:.t An £nliliMi to Sp«ift6d DIM P~ JUglrl:r. State 
procedures for FBI Checks must require that each person who is the subject of an 
FBI Check be entitled to obtain a copy of any background check repon and to 
challenge the accuracy and completeness of any information in the repon and obtain 
a prompt determination as to the validity of a challenge before a final determination 
is made by the state agency. 

3. SIDU Agen.ciG An Requind to Cofllillt:t RG«JrChfor Mtsnng DGI4. If an FBI 
Check is done on an employee or volunteer who works with children (pursuant to 
a State statute approved by the Attorney General), the FBI will repon the results of 
the federal check to the designated State agency. The State agency will review the 
repon from the FBI and. under the Act. if w FBI repon lacJa "di.fposilion tiauz• (i.e... 
informazion as lO whether a conviction. acquiUII.i, dismissal. etc. resuiud) then the Suzu 
agency mu.n conduct restarch in "whatever S:au and LocaL reco~eping sy:cems are 
avai.i.abk" in order to compLete the record. One of the problems with criminal record 
checks has been missing disposition data: if this is the case, the Act requires the 
State agency to conduct research for the missing infonnatio~ even across state lines. 

4. TM IHurminlllion of Conriction/Pmdinf lrrdictmlnt. NOT tJw CrimiNIJ 
Rtcord ltuif, is to b~ Provuud to tlw EmpiDyn-. Under the Act. the State agency 
(through which the request for and results from the FBI Check are funnelled) 
determines whether the individual "has been convicted o~ or is under pending 
indictment for. a crime that bears upon an individual's fitness to have responsibility 
for the safety and well-being of children." Under the Act. the State qency is 
permitted to convey such a determination, bu: not the fu/1 crimini:U record, to the 
entity requesting the check. 

5. SIDU AgtnciG to iktmniM Sp«iftc Crima tiuJl "B"' Upon an/ndlridu41'J 
Filnus to HaN RuporuUJility for 1M Saftty ad Wcll·&ing of Childrm." The Act does 
not list the precise crimes that are ·deemed relevant. but generally refers to crimes 
that "bear upon an individual's fitness to have responsibility for the safety and well
being of children." This provision appears to permit State agencies to determine the 
specific crimes which are relevant and may allow some differentiation depending 
upon the type of employment or volunteer position that is sought. For example. a 
State may find that convictions for some drug offenses do not render a person 
unsuitable for certain positions (e.g. iD Juvenile Substance Abuse Treatment 
Centers), although they may make that person unsuitable for other types of Child 
Care and Service positions (e.g. in day care). · 

6. Both tiM Click Gllllltr Rmliu Qua OnJ, & PronMd Throllfh a SlllU ~ 
PunJIIIIII to SIIIU uw. The Act requires that FBI Checks be handled in compliance 
with Public Law 92-544. For years. this law bas been the vehicle allowing certain 
private organizations access to FBI files for employment and licensing purposes 
through a designated State agency if a State statute. approved by the Attorney 
General. authorized nationwide screening of criminal records by fingerprinting the 
applicant. ~ previously noted, the Attorney General has generally approved state 
statutes submitted under Public Law 92-544. 

·-6-
s--t .. 



C. Attorney Genen~J May Issue Regulations. The Attorney General is authorized 
to issue regulations that prescribe "such other measures as may be required to carry out the 
purposes of this Act. including measures relating to the security, confidentiality, accuracy, 
use. misuse. and dissemination of information. and audits and recordkeeping." In issuing 
these regulations. the Attorney General is to encourage the use of the best technology in 
conducting background checks. 

D. Limitation on Damages Uablllty. The Act contains two provisions limiting 
liability in damages actions: ( 1) a Child Care and Service business or organization shall not 
be liable soieiy for failure to conduct a criminal background check on an owner, operator. 
employee. volunteer or other person having unsupervised access to a child; and (2) a State 
(or political subdivision. agency, officer or employee thereof) shall not be liable for the 
failure of any business or organization to take adverse action against a provider who has 
been the subject of a background check. 

The effect of these provisions is unClear. With respect to the first. to the extent 
liability bas been found in cases where children were abused by a child care worker (who 
had a previous child abuse or other conviction). liability has often been based on a general 
failure to adequately investigate that child care worker's background and not simply upon 
the failure to conduct a criminal record check. if one was available. In these situations. the 
effect of the provision may be limited. 

This first provision may also affect a State that makes criminal background checks 
pan of the standard of care that certain employers must follow in hiring workers. In that 
siwation. the question arises as to whether this liability provision would preempt state law. 
The answer is unclear: neither the Act nor the Report of the House Judiciary Committee 
explains the reach of the provision. Testimony from the July 1993 bearings reflected a 
concern on the pan of some youth groups that the bill would effectively establish a standard 
of care. In light of this concern and the lack of an express Congressional intention to 
preempt State law on this point. the provision may well be interpreted in a limited fashion • 
- simply to reflect that the bill does not establish a standard of care and not to preempt 
states that may affirmatively establish such checks as pan of a standard of care. In any 
event. given the Act's focus on FBI checks and not single State criminal record checks that 
may be required or permitted under a given State's law, it appears that any preemption 
would be limited to any State-required flU checks rather than State criminal record checks. 

The effect of the provision insulating a State from damages actions for the failure 
of any business or organization to take adverse action against a person who has been the 
subject of a background check depends upon how broadly it is interpreted. U the failure 
of the organization to take adverse action against a person who bas been the subject of a 
check is due solely to a decision (or negligence) of the business or organization based upon 
accurate information received from the State. then it seems that insulating the State from 
damages actions is appropriate. If the failure of the organization to take adve:x action 
against a person who has been the subject of a check is due to the State's failure to 
competently process information pursuant to the check request. then it is less clear that the 
State should be insulated from liability. Ala this provision in the Act currently reads. the 
scope of the liability limitation is unclear. 



E. fees for Volunteen and Non-Profits. The Act limits the fees that may be 
charged for fingerprint-based background checks on some volunteers of businesses or 
organizations that provide child care placement services or that provide care, treatment. 
education. training, instruction. supervision or recreation to children by persons having 
unsupervised access to a child. For States that. after the Act. enact statutes requiring such 
checks. the fees that may be charged for checks on volunteers may not exceed the actual 
cost of the background check conducted with fingerprints. In a number of States and the 
federal government. background check fees include costs of automation (e.g., computer 
upgrades) as well as costs associated with processing the background check. 7 This provision 
would limit the fees that may be charged for volunteers checked under a statute requiring 
such a check. but again only with laws that were enacted after the Act. For those States 
that amend current statutes. if the amendment institutes a new requirement that certain 
Child Care and Service organizations conduct checks. it may well fall within the scope of 
this provision limiting the fees for checks on some volunteers. In addition, the Act instructs 
the States to set check fees for non-profit entities that do not discourage volunteers from 
participating. 

lU. FUNDING: CARROTS AND STICKS 

The Act contains several funding provisions: ( 1) the improvement of State crimiul 
record systems and the sharing of child abuse crime records with the Attorney General 
under the Act are added to the list of purposes for which formula grant funds under the 
Omnibus Crime Control and Safe Streets Act of 1968, 42 U.S.C. §3759(b), are to be spent; 
(2) a total of 20 million dollars is authorized to be appropriated for fiscal years 1994, 199S, 
1996, and 1m through grants by the Attorney General: and (3) beginning in December 
1994, the Attorney General may reduce by up to 10 ~rceru for a fiscal year, a State's 
allocation under Title 1 of the Omnibus Crime Control and Safe Streets Act of 1968 if that 
State is not in compliance with the Act. As of this date, there has been . no money 
appropriated by Congress for any of the new provisions of this Act. including the specific 
responsibilities of the Attorney Genera! under the Act. 

'Pab. L 101-515. Title lL 1990 U.S.C.CA.N.(104 SiaL) 2112. authorized tbe FBI to es&ablish fees to 
proc:c:a fingerprint idcuWkatioa reaJrds aud aame checks for aoa-cria:WW justice. aoa-law eaforcemaat 
empioymeat and liccasmg purposes •at a levet to iac!ude au additioaa! amount to cs&abiish a fwld to remain 
a~ailab!e wuil c:xpcud.cd to deflay e:peuscs for tbe au&omatioa o{ fingerprint ·idca&ificatioa service& &ad 
a.sa:ialed c:asu. • The relevant ponioa of this legisiatioa is iDduded as a note. entitled FBI Fea 10 ~ 
FinptptiN I~ &t:Dtri.J IWi NGIM Cheder, followiag 28 U.S.c.A. §534 (Wes' 1993). 
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FtoM N~+:o,~ ( A Hoti~i·Or\ ~r He tJwa-k~ of Yw"~ c~.'IJr&\ 
DRAFTO.NLY 

Stat:!!! RfgUireJMntl t.Q%: Reoord~ Checks 1£ screen Ch11!1 $! 
!traan.Ml 

In rasPQnae tc public concern about potential child sexu~l 
aeu.e, many states hava begun to require that criminal 
records be checked of licensees and persons wno cAre fc~ 
children. Often the requirement cov~a tam1ly me~er~, for 
types ot care in 4 residential actt1ng. some stat•• are alec 
cheokinq abuse ragis~~ias. StAtt with recor~ ct ~•le~6nt 
crimes or child a~use are not permi~te~ to work in cbild 
care settinqs. 

sone aspects of thi~ issue 1ncl~~• the tollowinqs 

- What crimea are ralevan~? Moat states have limited tha 
records checks to cri~e~ o~ violence, sax-related orim••, and 
crimes against children. o~•rs include ·~·~anoe abuoe and 
~urqlery. Illino1c covers all crimes except miner traffic 
violatioM. 

• Are records ot conv1ctiono che~xed, or arre•t records? 

What recor~s ar~ cneckad? som~ states oh90~ state records 
ot crimes, ~BI reco~d•, ~na a new national records cQnter, 
or th~ Bearch may be liuitad to etate record•. Some s~ates 
cn•cx only state record5 unlo~a a person in nQW to the state. 
R•cor~a or child abu~e may aleo bu ch•Qkod, either through 
tna atate•a central regi~try, or other records of the social 
service av•m;y. 

- Ooea the p~ocea~re p~otect those who were talsely aoc~se~ 
of criuea or abuee? ro~ criminal ~aacrd~, mcst states on~y 
search tor reoords of oonvictions, but abusa reqi8trias 
include n~aa o~ por~ons whQ~e cases have not been 
adjudicated. 

- A&'e fecioa:oal records .:hacked as w-all as state :racords? 
Ch•okin~ P•~•~l r•~o~ds yields ~ecords wh•n a person haa 
ccmmittoo crimes in other scates, but it is exp•nsive and 
time-consumin9. some states ~heck Federal recordS only of 
persons who live across the ~tate lin•, and some check 
reeo~ds of those who have lived in the ttate only a !ew 
Y•a.k'•. 

- Arll:l onec:ka made by nuq ur fingerprinting? Federal check5 
require tinq•rprintinqJ o~~te records can be cnec~eG ~Y 
name or finqarprintinq. If only na~• ~~~ enecxe~, then 

~-II 

Eln:msl6 :Ol 
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individuals may R~cap8 identi!tcatlon by ~sinq 8 new name~. 

-Who is checked? some statee check reccraG o! all Gt~tt, 
volun~aars in cantera ~nd of !amily d&y e~re provider~, their 
ftssistanta, ho~aahold ~embers and eometimee aometi~ae Ytner 
relMtlves. Other s~atag limlt ~heir check~. 

- Ara both tamily d~y care and can~er~ cov•red by ~he 
requirement? som• s~a~ee check !~mily day care but no~ 
canttU:'t$. 

- Who has aooess to r•cords? How doaa the sta~e aeaura 
privacy o! records? 

tven wnen a stace ~evetopa policies that ~aal sa~ietaceor11y 
with these issues, en~re are s~ill iaauae o! cost and ~1me 
ual~ys. ~inc~ most of the 1n~1vid~ala ~ho abuse child:en 
have not ~et b••n det•~tad and co"vt~ed, the criminal 
recorda and abua~ raqiatri•a ~ill reveal only a frnction of 
poton~ial abucore, dt a high co~t. 9tates may 1osa their 
ability ~o taeilitace new =upply o! child ear• by respondinq 
ln ~ ~i~ely wey to applioents to~ lioen•••· 

Some states are opposed to checkinq records. Bot~lsnacks in 
rAcoras-chacking may d~1ay a etace's abili~y ~o ra~pon~ tc 
applicants tor llcen&QS in a timely and helptul way. They 
!ear that pressures tc uh~ck recorda may terce ~am co use a 
dia~ropo~LonAts amoune of tax money on n limited me~hod of 
protect1nq children. One etate co:mancad "Unproouo~tve ana a 
~aste o! time and money." Other ata~aa b•li~ve that 
identifyinq any potential abusars hae co b• done if it oftera 
some protection to enildren. 

Ta.ble lO and its notes iaon'tily whether chaclc!l ~=-e r1ade ot 
sta~~ reeords, FBI 'Racorc1S, or child abuse reccr~:s. and whftt 
statt and other individuals are ccvere4 DY tne re~uirement. 

Twenty state~ do not check abuoo roqis:ries, and twenty-two 
~tatas ao not chock c~i~inal recorda for ~ta!t in cantor5. 
For fanily day care, tw~nty-thrae states ao not cnecx aouae 
reqis~rias, and tw•n~y sea~es do not chack ~rimin~l raccrds. 

s~ven at~tee do not routinely check any recorda: 
MT 
NC 
NJ 
OH 

'L'N 
WI 
WY 

OJ. 
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ln raoponee to public concern about potant.:Lal child sexuc.l 
abuaa, many Dtates have beQUn to require ~at criminal 
records be checxed o! liceneees and persons who care tor 
children. O!tan tne requiromcnt ccvar8 :amily me~ra, for 
~ypee n! care in a residen~1al se~tin9. Soma a~at•• are al~o 
cneokinq abuse raqistriea. Sea!t vith raccrd8 ct relevant 
crimea or child abuse aro not permitted to work in child 
care ~et~inga. 

so~· a~pect~ oe thin issue include the tollowinq: 

• What crimes ~re relevant? Moat st~t•s have limited the 
raccrd~ checks to crimes ot violence, Bax-r~la~ad cr1mea, and 
crimes ag~inst childr•n. Others include a~a~anca Abuse and 
burqlary. Illinoic c . varQ all crimeo except minor t:a!:ic 
vio.latione. 

- Are records of convictions chacked 1 or a--rest recordc? 

What recorda are checkad7 ~Om9 atatas check state record~ 
ot crimes, FB! records, and a new na~1onal records cen~er 1 
or ~e search ~ay be limited to etnte recorda. Scme s~atea 
c~~ck only s~~tg record~ unless a person in naw ~o the ~C£~a. 
RGcords o! child acu~c may alae be checkQ~, either thrc~gh 
~a •~ate's centrnl reqiatry, or other r8cor~e of the ~ocial 
service agency. 

- Does the procedure protec~ tho~e wno were talaaly accus~d 
o~ crimes or abuse? For criminal records, most states only 
search tor record~ of convictions, but aouse raqic~r1as 
include nftmes ot por~ons wncoo caaaa nave no~ bQen 
adjud.ioat:ed. 

- Are tederal r"oards checked ae well 8£ ~ate records? 
cnackinc; Federal raeord:r yields records when a person has 
commit~cd crimes in o~her st:at:e~, but it is expcn:ive and 
ti~~-con~umin;. Soma sta~ee check Fedaral raco~da only u~ 
persona wnc llve •c~oaa the ~tate line, and so~e check 
recorda of those who nnve liv~d in the ·~~c only a !ew 
years. 

- Are check~ made DY n~~ or !ingerprin~ing? Federal check~ 
requirtl tiz,qerprin~inq7 e~te records can be cneckecl by 
nnma or f1nqerprin~1nq. If only names ~rc checked, then 
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I:lavan stlltas check criminZI.l :ecoros bu~ not abuea 
registries: 

AL LA 
CT HO 
rL M! 
IN MS 
K~ NM 

VA 
el...c..-
~el11e states chaclt abuse rgqiatries but not c:-i:inal 
records: 
AR IL N~ .... MO SD 
DC NO U'I' 
DE N:t VT 

Indiana Rnd W1aoonein require a no~n~izcd term at~tinq that a 
per~on hA~ no rocor~, and then ape~ cheek records on a random 
baaia tor o~ntar~ ana homes. Montan~ nnd Ohio also requir& 
attidav1~s, but Montana does not check them ~nd Ohio did net 
supply the intormation about their method. Alae~Q ~nd 
ve~cnt check thair abuse raqi~~ry, but only tor cant:a:" 
tioensaes (tha own•rs or directore) and lloensad :amily oay 
r:"r-11 prcvid•r~. 

only s1x~een o! tna 5t~ees tha~ check criminal recorda are 
rc~einely checkin9 by tinqarprintinq. T~ey are: 

At 
AZ 
CA 
FL 
GA 
HI 
ID 
KY 

u 
MD 
MN 
NM 
NV 
PA 
RI 
wv 

Missouri chocks 'by tinq•rprint only when a positive 
iden~itication canno~ e. made otherwise. 

Fourteen state~ check national raeorda, throu;h TSI checkm, 
ra~ha~ taan relying only on s~a~e records. They ara: 
AL NM 
A~ NV 
CA PI\• 
GA Rl 
HI TX~ 

!O• 
MD 
)o{N 

't'h' 
re ~ 

tt'\ 
i.r. 

~J t:t f r l 
l r • 

1 
1 

c 
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The states ~ha~ ~e~ire FBI ch~oks may not check every 
record. Not enouqh detAil wae auppli•~ by the s~tes so that 
tha ~oliciee could bA tully cc:?iled. IdAho chec~ only 
in~1viduals who have been rag1dent 1n ~n~ stnta for ~··• ~nan 
~hrae years; Wast Virginia checks thosa who hav~ boen 
residen~e for lee~ than f1ve years. Pennsylvania check~ FBI 

i recorda only tor out-o!-st~ta new jnb applican~a, tho•a who 
• live in ano~her state and work in P•nnaylvani&. Texas a l so 

li~1ta their FBI ohaek~ tc cu~-ot·s~a~a residen~~. 

Cha~t 10.1 liat5 the s~a~es tha~ require cri~inal records 
checks and;or abuse ro~i•~ry cheoka tor centars or qroup day 
care honea. ChA~ 10.2 lis~s those ~hat do not. 

Tw~nty-nin• atates nov raqu!re c~tminal rooords chQcks for 
stat! or tor licensees in cant~ra. Thirty a~ata~ cneok abuse 
reqiserie~ !or center$. Tha biqqost cnan9e catwsan 198~ and 
1989 is A growth in thM abuse reqiscry cheCKS, which wera 
done in very !aw ~~•~e• in 1986. 

Ninetaan •t~~es check cri~inal racorde tor ~roup day care 
homea, QnQ ~w•nr.y-ona ch~ox child abuea req~s~~ies :o= ~~18 
"=YP• cf care. 

Twen~y-flv* ~~~tgs check c~iminal reco~QS ~or !amily day 
c~rt, and ~wonty-eighe check their ob~ee re~is~ries. 

~:l .J.. I On:< C:i3d 1'\0!:l : OJ. 
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sun FBI ABUS3: t.na1! ft CAU Ct?tJP BC!HlS F &HILt Dil CAlE IIOHZS ~ 
~ec Claaal'lJ - ..:.vol,. rxorl.dt Oth~r '?nrwidtta Ot~r adolu; 

cnH • l(b;)JIU Otbu: enpt07u.a 

tans 11 ~e(!tl: Scaff •taff; •dulta; famtly 

FPJUJfl'S fUllly ia:rlly ~era 

M~~~bera 1ltftl her. 

»- No Ltd. l( a/a lC 

Yes tea 1lo lt X ]( X X 

Ho Yo Yu X ]( X ][ X X ,._ -
y, c./a 'Yes Y~a J[ • X X :X ][ I 

B 
I 

1ec Yea les :lt ... t- " ][ ll X l( X tD -.. 
No Do Y~s 1t 

,_ 
][ 

n/:a 
(JJ ,.. 

)Co Ho Ho X X X ][ ll ][ X X X 
...... 
.. 

1fo Ho Yea X n/a. ll 

Ho lllo Yea X II: l( 

M..n. v~ 

Tea »o Ro ]( X I.J I eaplayd n/a no 

res ~y~ Yus C.:ta. Cr:la. bployeea Crim. CriD. C-rt•. Cr!•. State CrfD. Sute 
St..ate State State St.u~ State ; ' State &. n1 & aboae 
nt ' abuse Cria; abu&e mr ahoae ' •bu•e • 

Jec Yu 'fe.. X X X X X X X ][ X 

-

Bo tlo Yec lC .. • X - ll X X X X 
(.) 
0 
(..) 

Ye& LTD" Yea ll ll X X X X 1( 

I 
JJ/a I! 

No No le.s X ][ fnt'lorees N/a X 

' 
11 C» 

i 0 

N/a -/' ! 
8 

No No No X X X X J Jl • • 
1-

.. 

1 1 . " . . ··'"· 
No No Tea '"' 

·x J • • • • 
"' Jl J 

mmn. 'fUJl ..t..1UJU 
c-.. 
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ho"Ueta 
Ot'\ez: aa~u • 
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Chart .9-:5: Statu that do not Cleek Criminal R•cor<U and/or Abuae Registry 

Don't Check Criminal R!cords Don't Check Abuse Registly 
Centers Group Family Centers Group Family 

Ho!DR8 Day Care Hom a Day Care 
Homes Homes 

AK AR AI< AL AL AL 
AR DE AR CT CT CT 
e& MI _... Fl MD DE 
DE MT DC IN ME FL 
DC NO FL KY MT IN 
lL NE IL LA NM KY 
MO NY MI MD OH LA 
M1' OH MO ME OR MD 
NC sc MT M5 sc ME 
NO so NC MT TN M5 
NE TN NO NC WI MT 
NJ ur NE NJ WY NC 
NY WI NJ NM NJ 
OH WY NY OH NM 
OK OH OK OH 
SD OK OR OK 
TN RI TN sc 
UT sc VA TN 
.VT so WI UT 
WI TN WY VA 
WY UT VT (REG•) 

VT WI 
M WY . 
WY 

(21) (14) ~ (20) (U) (23) 

NOTES: 
VT doee not check abuse record~! for regi:;tered homes; only lice118ed family child day 
are are checlced. 
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Chc;-t l.Q::(1 !'!'A'!'!S ~ C'R!:~ CRIMINAL Mm MU~; Rl!CP!U:>s l:$1 
cpgw ~ non;s -

cnes;ts c::=-1.tr.in~J. resc~u;:ds Ch!ek "biJ!J& .t.eeord~ 
c~n't.ar• GHS ~ Center~ G}l,_B TDC!! 
30 :.zo ~~ 30 2~ ~ 

.u. Al. AL Al<• AR 
AZ CA AZ ~ CA AK• 
C:A CT CA AZ oe AR 
C'l' OA CT CA GA AZ 

i{' 

PL HI GA oc• HI CA 
! 

CA I .A fH OE I.\ co -
HI ID IA CA IO DC 

~ r 
\· n. KS IN HI KS GA 

ID KY KS IA HI HI 
lN MD KY ID MN IA 
Y..S M% LA !L ND IL 
KY MN MA KS }(~ KS 

LA NH MD MA NH MA 
MA NM Hi: MI MV M! 
MO NV MN MN NY MN 
ME OR MS MO PA MO 

MI 'PA NH NO RI N!: 
MN lU NH NE 90 ND 

Mf:! TX NV NH '!.'X NH 
NH WA. OR NV t."T NV 
NM co PA NY WA NY 
1lV ':'X PA c·o on 
OR 'IJA Rl PA 
PI\ WA !lC R.I 
RI W'll'* SD so 
sc (.O '!'X '!'X 
tt trr VT ( !.IC*) 
VA V'1'* WA 
WA Wh WV* 
wv• wv• 
Co eo 

l• 

! ' 
I,...~=- •0~ - - .. _ ... OJ. 
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AK DC HI MO VT check ~bus• reqia~ry only for the licun~6e: 
i.~. the admini~~ra~or or !dmily ~ay care provid~r. bu~ no~ 
employee:s. 

c~ !A MA KY LA check records depending on ohild con~act. MA, 
p•~~ons who have •mnoni~or•d access ~o childranl KY, LA 
anyone havin9 dlaciplinary au~nor1~Y ov~r a child. 

K~ doea not check recorda of th~ airec~orr o~her a~Ated do. 

ID checks FE: r~c~~da only ~hen a person has no: bGGn a 
residant o! th~ e~at• lor 3 years; WV tor thea• ~ho have been 
residen~s !or l•== cnan ~ years. FA anc TX only for ou~-o!
s~atA wcrxara. 

IN OH MT and WI r•quirea ctfidavi~ :rom indtviduala s~a~ing 
Chat they have no racer~. IN and WI ~ake spot cneckB ot 
records on a random baaiar MT doe~ no~ checx. 

MI cnecke tho ~u5• reqistry Rnd cri~inal rgcoras for the 
cen~er llcensea only, not amploy~es, chaoke cri~inal record= 
for home providers, other adul~a and ramily membara. KY 
rupc~a they ~hack amploy~oe but nc~ the adminis~r~tor in 
o~n~ars. 

KY and MS report tha~ they aheck cnly employee~ in centere 
an~ homes. The s~a~•• may not ~~noa~e tha~e cheer~. sino• L~e 
licensees a:e no~ checka~. 

MO cheoka by ~inqarprint only when a poai~iva ia~ntl!ication 
c~nnot be :ad• o~erwiao. 

OR cheCkD a~use req1s~ry only tor tamily day care. 

~ ohecks abuse rocords tor licensees (ownara/dir•ctors) in 
c•n~ers, and provider• only in licen••4 tamily day care. 
Reqisterad ta:ily d•Y care providers are no~ checxed. · 

WV only checK2 ~~o recorda in the i~ediate Q&OQr&phic 
ttea. 
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CRIMINAL nACKGROUND CHRl.KS .t•OR CHILD CARE PROVIDERS 

State Approaches 

Dept. of SocioJ Services. Djyisjon of Licensin~ Pro2rams (804) 662-6164 

Bnckground checks have been nm on center and fum.ily day care personnel since 1988, 
inclucJing staff, board memhers, volunteers, and caretakers in fumill' day care homes. They 
are screened by name through the state police for convictions of cnmcs related to children 
and sexual offenses uml murder. Individual apP.Iicnnts par fur the check about 80% of the 
time and facilities pay about 20% of the time. I'he cost o the check is S5. It takes five to 
seve!\ day~ to process a check and the license is issued only nfter clearance is given. 
Applicants cannot nppeal. 

Jenkins feels that the background check deters people who have committed crimes ngninst 
children from upplying, as the $ystem has found 7 convictions out of 15,000 cleurnnces. She 
is concerned that Virginia is only checking convictions within the state and for limited 
crimes. She recommends giving the facility the discretion to screen for more crimes. 

Colorado 

Dennis Draper. Dept of Social Services. Office nr Child Cnre Services. (3]3) 866-5944 

Background screen~ nrc run on employees of centers, family home~. adoptive homes, or 
foster care facilities since October, 1990, including ndult residents of family day care 
homes. Tnc stnte checks the arrest sheet and sends it to the provider (or county) for 
further investigation. Only stute records nre checked for people who have lived in-state for 
at least two years. If not, FDI records are niso checked. A conviction of violent or scxuu\ 
offenses, drug sale, or nn offense which has an "adverse reflection" on the individuo.l 
prohibits child care employment. The individual or the facility puys for the checks, which 
cost $17 for a state check and $40 for :state and FBI check. It takes about three days for a 
name criminal check. If the name matches a quaH;ying crime, u week is needed for a 
fingerprint check. Appeals aro granted and the lnd1vidual is not given a license until after 
his or her appeal succeeds. Only the facility operator and the state and county Social 
Services Oeptc; ~ee the records. 

Dmuer is concerned about the slowness, as the Colorado Bure41.u of Investigation wns not 
pretiared for the svstem. lie also !\aid there were problems finding om the result of the:: 
nrrest. He wa!> especially concerned that, because the child care industry is transient, it is 
difficult m transfer information from one facility to another. Around 5% of the checks 
show an arrest record. 

Gcorgiu 

Asn Rearsc. DepArtment of Social Services, Office ofReculntorv Servic:e( f4Q4) 894-4'719 

Ol 
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Since 1985, all employees of centers, family day care, or group homes are screcnct} A 
person frequently around u fumily day care home is defined by state law ns nn ernpio 
State records are checked by name on computer for employees, and fingerprints nre )'ee. 
checked for facility directors. If n match is found on n relevant crime, the state Office f 
~egul<.n_ory S~rvlc~s traces the cme to the courts for the information on the crime o.ncJ 0 

<hsposltJOn. Convtctions or arrests fur any felony, or nny drug offense (except simple 
marijuana. pn~!lcssion), or o.ny sexual offen~e prohibits child care employment. unlelili th 
person was acquitted. The cost is S3 for a computer check and S20 for a fingerprint chee lc. 
It takes two days after the receipt of the application to complete the check. Iluwever it 
there is a crime, it tnkes 30-45 days to get the court information and around 45 dnyli f~r 
FBI fingerprint check. Georgia will issue n temporary license based on the preliminary an 
check. 

The pruc~ss allows for appeals. A hearing officer cnn overturn a decision based on 
mitigating circum5tances and u person appealing can be employed until a determination 
has been made against him or her by the hearin~ officer. The Criminal Record~ Unit and 
the l.egal Unit of the Office of Regulatory Serv1ccs see the records. Bearse feels that while 
the sy~tem ha~ deterred criminals, the state i!i 5pending too much for not catching many 
crimmuls. He thinks that word has spread that the stnte i!i checking criminal hackgrounlh 
and so those with such background nre not applying (or child cnre employment. He is alsu 
disturbed by the long wait for court records and by certain errors in the records, such as 
listing the wrong crime. I fe also thinks there are too many non-pertinent crimes under "nny 
felony," such as food stamp fmud, credit cnrd frnud, or livestock theft. 

Iowa 

g~~~1)~;to[?PsB:?f:6%S~uman Services. Diyjsjoo of Adult Children. and Families, p~ 

Iowa has heen checking child care applicant names who have been convicted of certain 
crimes or hnve been the subject of a "founded child abuse report" for about five years. The 
state uses the checks to register group and family cure homes and to license child care 
centers. After obtaining an a{lplicant1S criminal record showing a convicted crime from the 
state Department of Cnminn lnve:~tigation. an "evaluation process" begins in the Day Care 
Unit's DIStrict Office. The process includes n committee, usually comprised of the 
licen.sin~ consultant, the district service ndministrator, and a sacul worker. Thl~ committee 
decides 1f the applicant should be licensed or re~istcred. A regular Human Services 
Dcpanment appeal~ process is used. The licensmg con.sultnnt and the owner of the facility 
are the only people who see the criminal records when licensing a center. The District 
Office of the Day Care Unit nnd the provider arc the only ones who see the records when 
registering group or family care home~ The check tnkes three to six weeks, nnd longer in 
the fall because of new school openings. Registration:~ are issued only nfter clearance of 
the check, but a license will sometimes be issued durini the check with an understanding 
that it is pending. 

Dusch think.c; the evnluation process is much fairer than using the administrative code of the 
state to make a determination. Iowa previou~ly did it that way. She thinks a state should 
have some kind of screening of criminnl history. She is concerned that Iowa's checks are 
only limited to within the state boundaries nnd that it takes too long to process. Her Ideal 
goal is 24 hour turnaround. 
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~oncy Lantz Child Cure Adminiscr4tion. Pepnrtment of Human Resource~. (301) ~l\4. 
O:ill 
Mflryland !\taned running criminal record checks on child c~re center providers in July, 
1986. Because it wns unclear whether family day care providers were covered by the law 
then, they were ndded in July. 1989. Maryland law does not prohibit applicnnts from 
working U5 u child care provtder if they have been crimiMIIy involved. It gives authority to 
the Department of Human Re~ources (D.l LR.) the discretion to prohibit employment. 

ff the checks rcvculs n previous conviction o.r charge, D.H.R. investigate.~ the cnse untl 
conducts discussions wtth the applicant to reach a decision. Lantz said the group within the 
O.H.R. that decides is usually compris~tl of the Assismnt Director for Licensing, the 
As~istant Director for Standards, nod the Director of Child Care Administration . 
Mnryland checks hoth the state centnll registry and FDI fingerprints for f~mily day care 
apphc01nts. It checks only FBI fingerprints for child care center applicunts. When running 
th~ st:He check for fnmily day care npplicnnts, any previous criminal hi~tory is screened for, 
whether the person was convicted or JU:st charged with an offense. The FBI fingerprint 
check is limited to commit or attempted to commit murder, child nbuse, rape, child 
pornography, child abduction, kidnapping, or a sexual offense. 

The FRT check l!i S23, with a S2 administrative fee going to the :;tute. The state check 
char~e of SlB began only this week (Aprill5 1991). The state hnd not previously charged 
provtdcrs nny fee fur it. All child care applicants, whether family day care or centers must 
p~y S41 bc:cuuse the FBI check includes Maryland. Lantz said thnt there have been serious 
problems getting checks processed. She mentioned one case that has not come back after a 
yeur and a half. She said that part of this problem is how unprepared the state repository 
wu.s for the system. Out of 1226 record checks for family dny care cases, 70% were within 
50 busine!lc; days nnd the other 30% nvemged 72 business duys to process the applicntion 

TI1e law requires every person wL4\hing to work in day care apply for a criminal history 
check and stgn a disclosure statement about hi~ or her eriminal history. For centers, a 
person can he gin employment as soon as the npplication for the check is mude. Maryland 
procedures/regulations srecify that for family day care, a person cinnot be registered until 
~ither the st:~.te or feder.t records hnve hccn checked. The ;tppllcant is given u "provisionnl 
registration" until the other record check L'i reviewed. It t:>.kes approximately 3 days for the 
state record repo~itory to ncknowledge receipt of the application. Once the employer und 
the licensing authority receive this information, the center applicant is registered. 

Because the Maryland Dcpurtment of Public Safety and Corrections (D.P.S.C.) docs not 
specify the crime to D.H.R., D.P.S.C. is the only agency that sees the crimirul! records. 

While Lnntz definitely feels n back2round criminal check should be mand3ted, she 
i~ent~fied several problems with .Ma~~and's system that she consid~rs seri~ms: 1) the , 
umehncss problems 2) frequent mablftty of the FBI to get le,Sible fm~erpnnts. dftcn umes, 
people cannot produce legible printS, espcciully if their prev1ous job s) were labor-intensive 
witti hands. Maryland has no language t.n the ~w about siruations '!' 1ere no legible. 
fingerprints nrc a~lilable, even though fingc~nnt checks are requ1red. She sees th1s as a 
problem und cautions other states about it. 3 Because ~Ulte lnw prohibits the D.P.S.C. 
from sharing the criminal records with the D. I.R., t~ O.~.R. often r~lies ~n the nppli.cnnt 
for specifics. She nlso rccommem.ls 1hat a stnte repository mform the hccnsmg agency tf a 
new churge is filed agninst a registered or licensed child care provider. 
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At the request of the Maryland legislntme, the D.H.R. rnn n study of their program 1 year. Lantz will !lend men copy next week. <1St 

CallrOI'Jlla 

Ef!;~~s~~~fef~~sttff~cg' Analyst Deportment of Social Seryjccs. Community Ca~ 

California has heen checking prior convictions of any crime since either 1974 or 1978 0 , 
state records are checked unless the applicant just moved to the state within two yenr~ 

0 
°1Y 

DSS hu~ reason to helicve he or she has an out of stnte record. fingerprint!! arc checkeJ 
the state':~ Department of Justice and at the FBI if needed. Either the provider or the ~t 
npplicnnt pays the screening fe~. which is S27 for the smte and S23 for the FBI, if needeu 
An additional S3-S25 fcc is charged for fingerprint rolling, except for child cnre with few~ 
thun 7 children, which is a good portion of the family day care hamel\. DSS is the onl r 
agency that cnn see the criminal records. It take!! 45-90 dnys for the criminal record check 
to he processed. 

The stnte •tlso checks the ccntrnl registry of suspected child abusers as a !\eparatc indicmor 
since 19M5. The state cannot deny n license on this basis, but DSS investigates the ' 
circumstances, determine:s whether there wns abuse, and can deny the license based on the 
01pplicant's conduct being inimitable. This method denies less than 1% of applicants a 
license. 

The state has recourses for the a~plicant if he or !!he disagrees with the decision to deny n 
license. •tbe first recourse is the 'exemption process." In order for the exemption process 
to begin, the provider must request it. The DSS nllnws applicants in the exemption process 
to remnin employed during this appeal, unless he or she hns been convicted of-n sex offense 
again!lt a minor, sexual battery, child abuse or ne_glecl, or any felony. If this is the u.c;c, the 
DSS orders an end to employment until the uppltcant is successfulm the exemption 
process. The exemption process consists of the applicnnt giving his or her side to the 
conviction to DSS, an opportunity for the individual to provide references, and nn 
evaluation by the DSS of the cnse. Most felonies or D.buse convictions cannot be exempted. 
If the person wus convicted with n sentence enhancer, such ns violence, an exemption 
cannot be grnnted. 

The second recourse is the Employee Nume Clearing Henring before an Administrative 
Law Judge. If the applicant can show n preponderance of evidence to support his or her 
contention, the ALT approves the appeal. 

Schiedeggcr thinks that a criminal history check is a necessity. Even though California 
identifies 1% of child care upplicants with npplicahle criminal histories, she thinlcs it is 
signific-ant if one person is stopped from harming n child. Sho also noted the comfort level 
of consumers with the ~-ystem. She pointed out that occasionally errors are made during 
U1e check. Another maJOr problem is the timeliness. Scheidegger recommends that a stute 
law provides for an interim type of license, so that an applicant can begin work before the 
45-90 days when the check is completed. Originally, California did not allow for this. The 
state amended iL~ law by permitting people to begin employment in nn nlre~dy licens~d 
facility while the check ts unoerway, as long a..Ci they submitted their fingerpnnts and s1gned 
a. conviction statement. · 
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J(entucky 

~un Cole. Department of Licensjn• and Reiulation C502) Ci64-2800 
.! 

/1i/ 

! Kentucky ha~ heen checking previous child nbuse and neglect convictions of nny ndult 
huving contact with a child since uround 1986. The low requires such individuals clenr this 

-r: process bc:fore beginning employment. The process usually takes from four to six weeks. 
<t The provider pays the S4 for the stnte records check, which includes fingerprints and only 
~ the [ .icensing and Regulation Dept. sees the records. 

_ .She thinks it is not very effective hecause the stute unlr, checks convictions of child nbu~e. 
She favors including screens for those churged with chtld o.buse, but who were convicted on 
a lesser or different charge. She says this happens frequently, but the Department lawyers 
say tho.t usin~ o. chnrge of one offense but resulting in a conviction of another offense: to 
screen for chtld ubusers has legal problems. She says this needs to be resolved or the 

- system will continue to be hampered. To date, no applicant has been denied o. licen.se 
based on a previous child :J.buse conviction. 

Ncbrnskn 

Becky Beac, I .Dpcoster County Department of Health. Food Water, and Child Care 
Sectjoo. (402) 471-8025 

The state does central registry checks for employees of family day care homes with 4 or 
more children. Lancaster County and the city or Uncoln check any charges or convictions 
with the local police. There, a city license is required for family day cnre homes with more 
than one family. There is nn cost in the locul check and Information can be given over the 
phone at the time of the reque~t or a week later by writing. The city and county will not 
allow employment until after clearance. The state automatically licenses an applicant and 
~evokes it later if n check Is positive. The state's appeals process is through the Nebra~ka 
Dept. of Socinl Services and the locnl appeal~ process is done through district court. 

Bean thinks that the county is doing an "excellent job" of preventing child abusers in family 
day care homes. She says that it is difficult to enforce the liccn~e law, ns unlicensed care is 
provided. She referred me to Gail Flannery, whose thesis is on the legality nnd practicality 
of central registry checks. 
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CRIMINAL RAC:KGitOUNU CHECKS FOR CHILl> CAIU: PROVIDERS 

State Approachc!\ 

Connecticut 

Centers ami family day care homes are regulnted by two different departments. 
Health Services conducts background checks for center~. The Department of 
Human Resources conducts checks for family day care homes. 

Wesley Bell. Deportment ofllealth Service, (201) 566-1139 
Connecticut has run background checks for center·basell chilli care for five yc:lr~. 
Only state recorus, mtming back five yenrs, are checked. Feuer:tl records are not 
checked because of the S25 fee. No fee is chnrged for state records checks. The 
process tnkes 30-45 days. · 

Staff feel that the process provides ''a false sen~e of securit( because Connecticut 
only looks at records over the lnst five years, docs not consider nullified reports or 
pending matter.;. Currently, only new employees ure screened, upuated screens arc 
not provided for long-standing employees. 

When the procedure was implemented, the Depanment volunteered to carry it out 
without additional staff. In the words of the interviewee, "This was a big mistake". 
l~clc of ~taff and resources compromise the effectiveness of the process. 

I.oulsinnn 

Steve Phillivs. Oivision o( Liccnsin~ and Cenjfic"Jtjon, (504) 342-4 D 1 

Background screens have been nm em ccnter·b3Sed personnel since 1989. Both 
state and federal check arc made using fingerprint.s. The chih.l care center, as 
-employer, covers the $13 fee. The state police are taking from six months to a year 
to conduct the screen. Once the employee's fingerprints ha\le been taken, the ~tate 
police submit a "receipt" to tbe center which documents that the screen is being 
conducted and relieves the center from liability during the waiting period. The 
licensing chief has the discretion to look at the record und u.se n case-by-case 
approac11 to determining if an applicant should be approved. He cautions thnt 
appropriate levels of manpower ~•ml resources must be allocated to mnke this an 
cffecuve procedure. One violation per 1000 checks is the average. 

IDAHO 

Perry Ackerman. D~partment of Henltb nod Welfure. (208) 334-5702 

Idaho has conducted child care personnel background checks since August 1987. 
Providers who meet a ·three-ycar residency requirement are exempt but must sign a 
"self-declaration" stating that they hav~ no ~ecord. State .and fedcrul records ~re . 
checked. TI1e chaq;e is S33, only $20 tS p:ud by the apphcant bccmrse of a glttch m 
the state law. Staff see the process as a too~ not nn .e.nd to itself. Other factors are 
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con~idered in determining'whether the provider is allowed to operate. A three
member exemption review committee at the regional level determines whether an 
applic~mt whose record renects nn mfmction may be allowed to operate. TI1e 
process t~kes 30 to 45 days. Problems exist regarding failures of counties to report 
to the state and states reporting to the FBI. If there has been an arrest but no 
disposition, staff mu~t rely on police personnel to obtain information from anther 
lnw enforcement bodies. Idaho is in the process of computerizing the system and 
expects an ensier to handle process. An mitial bncklog straineu personnel nnd 
resources wh~n the system was first put in plnce . 



KENTUCKY 
capital offense 
class A felony 

LIST OF OFFENSES 

class B felony involving the death of the victim 
rape in the first degree 
sodomy in the first degree 
conviction or plea of guilty to a sex crime 

VIRGINIA 
felony related to abuse, neglect, or exploitation of children or adults 
misdemeanor related to abuse, neglect, or exploitation of children or adults 

RHODE ISLAND 
murder 
voluntary manslaughter 
involuntary manslaughter 
kidnapping 
kidnapping with intent to extort 
first degree sexual assault 
second degree sexual assault 
third degree sexual assault 
assault by spouse 
assault with intent to commit specified felonies 
felony assault 
domestic assault 
first degree child abuse 
second degree child abuse 
incest 
child snatching 
exploitation for commercial or immoral purposes 
transportation for indecent purposes: 

harboring, prostitution 
pandering 
deriving support or maintenance from prostitution 
circulation of obscene publications and shows 
sale or exhibition to minors of indecent publications, pictures or articles 
child nudity in publication 
any offense constituting a felony which is enumerated in Rhode Island General Law 21 -

28-1.01 et seq. the Uniform Controlled Substances Act 

SOUTH CAROLINA 
offenses against the person 
offenses against morality and decency 

0.- 31 



SOUTH CAROLINA (CONTINUED) 
contributing to the delinquency of a minor 

LOUISIANA 
first degree murder 
second degree murder 
manslaughter 
rape 
aggravated rape 
forcible rape 
simple rape 
sexual battery 
aggravated sexual battery 
aggravated kidnapping 
simple kidnapping 
oral sexual battery 
aggravated oral sexual battery 
criminal neglect of family 
incest 
carnal knowledge of a juvenile 
indecent behavior with juveniles 
pornography involving juveniles 
molestation of a juvenile 
prostitution 
prostitution; persons under 17 
soliciting for prostitutes 
inciting prostitution 
promoting prostitution 
prostitution by massage 
massage; sexual conduct prohibited 
pandering 
letting premises for prostitution 
letting premises for obscenity 
enticing minors into prostitution 
crime against nature 
aggravated crime against nature 
cruelty to juveniles 

--------------

distribution or possession with intent to distribute marijuana or narcotic drugs listed in 
schedules I to V 

ARIZONA 
sexual abuse of a minor 
incest 
first degree murder 
second degree murder 



ARIZONA (CONTINUED> 
kidnapping 
arson 
sexual assault 
sexual exploitation of a minor 
contributing to the delinquency of a minor 
commercial sexual exploitation of a minor 
felony offenses involving distribution of marijuana or dangerous or narcotic drugs 
burglary 
robbery 
a dangerous crime against children as defined in state statute 13-604.01 
child abuse · 
sexual conduct with a minor 
molestation of a child 
manslaughter 
aggravated assault 

MICHIGAN 
bribery 
fraud 
filing of false claims 
aiding or abetting the filing of false claims 
allowing an establishment to be used for illegal purposes 
homicide 
murder 
manslaughter 
mayhem 
negligent homicide 
attempts to commit homicide or murder 
felony assault 
misdemeanor assault 
felony battery 
misdemeanor battery 
criminal sexual conduct in any degree 
activity for profit involving any of the following: 

child abuse, neglect, or exploitation 
kidnapping 
adoption schemes 
prostitution or related crimes 

cruelty toward, or torture of any person 
attempts to commit any criminal sexual conduct or cruelty toward, or torture of any 

person 
robbery 
armed robbery 
burglary 



MICHIGAN (CONTINUED) 
receiving stolen property 
concealing stolen property 
extortion 
obtaining property by false pretenses 
larceny by trick 
larceny by conversion 
embezzlement 
arson 
offenses involving narcotics, alcohol, or controlled substances that result in a felony 

conviction 
offenses involving any of the following 

-adulterating drugs, controlled substances, or preparations 
-poisoning 
-unlawful manufacture or delivery of drugs or possession with intent to 

manufacture or deliver drugs 
attempts to commit robbery, armed robbery, and burglary 

COLORADO 
any crime of incest. child abuse, child sexual abuse, kidnapping of a child, unlawful 

sexual behavior, or murder 
any crime which involved child prostitution or the sale or possession of sexually explicit 

materials harmful .to children 
any crime which adversely reflects upon the character and suitability of the applicant or 

licensee 
a crime which might indicate that the individual may pose a threat to the health, welfare 

and safety of the children 

NEVADA 
murder 
voluntary manslaughter 
mayhem 
any other felony involving the use of a firearm or other deadly weapon 
assault with intent to kill or to commit sexual assault or mayhem 
sexual assault 
statutory sexual seduction 
incest 
lewdness 
indecent exposure 
any other sexually related crime 
abuse or neglect of a child or contributory delinquency 
a violation of any federal or state law regulating the possession, distribution or use of any 

controlled substance or any dangerous drug as defined in chapter 454 of NRS 



CONNECTICUT 
a felony as defmed in Section 53a- 25 of the Connecticut Genera Statutes 
cruelty to persons under Section 53-20 
injury or risk to or impairing morals of children under section 53-21 
abandonment of children under the age of six years under Section 53-23 
sexual assault in the fourth degree under Section 53a-73a, as same may be amended 
illegal manufacture, distribution, sale, prescription, dispensing or administration under 

Section 2la-277 or 2la-278 of controlled substances 
illegal possession thereof under Section 21 a-279, as same may be amended 

TEXAS 
a felony or misdemeanor classified as an offense against the person or family 
a felony or misdemeanor classified as public indecency 
a felony violation of any law intended to control the possession or distribution of any 

substance included as a controlled substance in the Texas Controlled 
Substances Act 

GEORGIA 
any felony 
simple battery when the victim is a minor 
contributing to the delinquency of a minor 
sexual offenses (excluding bigamy or marrying a bigamist) 
criminal attempt of any of the above listed crimes 

ALASKA 
felony 
assault 
reckless endangerment 
contributing to the delinquency of a minor 
misconduct involving a controlled substance 

MAINE 
convictions for sexual or violent crimes involving adults or activities which could have 

resulted in convictions for such crimes if prosecuted 
any crimes involving children or activities which could have resulted in convictions for 

such crimes if prosecuted 
conviction within past five years of OUI or any other activity which involves substance 

abuse 

FLORIDA 
murder 
manslaughter 
vehicular homicide 
killing of an unborn child by injury to mother 
aggravated assault 
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FLORIDA <CONTINUED) 
aggravated battery 
kidnapping 
false imprisonment 
removing minors from the state or concealing minors contrary to court order 
sexual battery 
prohibited acts of persons in familial or custodial authority 
prostitution 
lewd and lascivious behavior 
lewdness and indecent exposure 
arson 
robbery 
incest 
aggravated child abuse 
negligent treatment of children 
sexual performance by a child 
abuse, neglect, or exploitation of aged or disabled persons 
obscene literature 
assault if victim was a minor 
offense relating to drug abuse prevention and control, only if the offense was a felony or if 

any other person involved in the offense was a minor 
fraudulent sale of controlled substances, only if the offense was a felony 
abuse or neglect against a child 
domestic violence 
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APPEALS AND EXEMPTIONS 

FLORIDA 
"In order to grant an exemption to a person, the department must have clear and 

convincing evidence to support a reasonable belief that the person is of good character so 
as to justify an exemption. The person shall bear the burden of setting forth sufficient 
evidence of rehabilitation, including, but not limited to, the circumstances surrounding the 
incident, the time period that has elapsed since the incident, the nature of the harm 
occasioned to the victim, and the history of the person since the incident, or such other 
circumstances that shall by the aforementioned standards indicate that the person will not 
present a danger to the safety or well being of children. The decision of the department 
regarding an exemption may be contested through the hearing procedures set forth in 
Chapter 120. The decision of the local licensing board may be contested through the 
hearing procedures in s:402.3055." 

"The disqualification from employment provided in paragraph (a) shall not be 
removed from any person found guilty of, regardless of adjudication, or having entered a 
plea of nolo contendare by reason of any pardon, executive clemency, or restoration of 
ci vii rights." 

RHODE ISLAND 
"Within five (5) working days of receipt of written notification of disqualifying 
information, the applicant or employee shall put the Department and the center 
administrator on notice as to the intent to appeal by filing a Request For Hearing. The 
applicant shall attach a copy of his/her report of disqualifying information which identifies 
the specific disqualifying information. A copy of this material shall also be sent to the 
center director. 

Within ten ( 10) working days of submitting the Request For Hearing, the applicant 
shall provide written references attesting to excellence in child care sufficient to warrant 
disregard of the otherwise disqualifying information. Such references shall be from 
individuals who are qualified by virtue of education and/or experience to testify as to the 
abilities of the applicant Such individuals include: 

-Licensed child care providers 
-Current or previous child care professionals 
-Other professionals with credentials which would enable them to 
effectively judge the applicant's qualifications in providing child care. 

The administrative Hearing Officer shall review the materials submitted and rule on 
the appeal within seventy-two (72) hours of receipt of all materials. 

-If the applicant has not demonstrated a record of excellence in child care 
sufficient to warrant disregard of the otherwise disqualifying information, the 
Administrative Hearing Officer shall uphold the denial and notify the applicant of the 
reason for the decision. The center shall only be notified that the applicant has not 
demonstrated a record of excellence sufficient to warrant disregard of the disqualifying 
information. 

-If the applicant has demonstrated a record of excellence in child care 
sufficient to warrant disregard of the otherwise disqualifying information, the 



Administrative Hearing Officer shall overturn the disqualification and shall notify the 
applicant and the center in writing." 

NEW JERSEY 
"(a) Authorized.-In conformity with the following procedures, an individual may contest 
the fmding of a criminal conviction or pending charge reported in a printed statement. 
(b) Procedure.-In contesting the finding of a conviction or a pending charge, the individual 
shall contact the office of the Secretary, or a designee of the Secretary, and a hearing shall 
be convened within 20 working days, unless subsequently waived by the individual. The 
Secretary, or a designee of the Secretary, shall render a decision regarding the appeal 
within 5 workdays of the hearing. 
(c) Evidence of conviction of crime.- For purposes of this part VI of this subtitle, the 
record of a conviction for a crime identified in State Statute 5-564 of this subtitle, or a 
copy thereof certified by the clerk of the court or by a judge of the court in which the 
conviction occurred, shall be conclusive evidence of the conviction. In a case where a 
pending charge is recorded, documentation provided by a court to the Secretary, or a 
designee of the Secretary, that a pending charge for a crime identified in State Statute 5-
564 of this subtitle which has not been finally adjudicated shall be conclusive evidence of 
the pending charge. -
(d) Failure to appear.- Failure of the individual to appear at the scheduled hearing shall be 
considered grounds for dismissal of the appeal." 

See also New Jersey Appeals pages 9-12. 

GEORGIA 
See Georgia Appeals "49-5-73. Applicability of "Georgia Administrative Procedure Act"; 
consideration of matters in mitigation of conviction." 

SOUTH CAROLINA 
See South Carolina Appeals "20-7-2760. Appeals; private centers and homes." 

South Carolina Appeals "20-7-2880. Appeals; family day care homes." 

MINNESOTA 
See Minnesota Appeals "Subd. 3b. Reconsideration of disqualification." 

MICHIGAN 
See Michigan Appeals "B. Licensin~; Consultant Responsibilities if there is a substantiated 
protective services report of abuse/ne&lect" 



SUMMARY 
Many states have some sort of appeal process when a criminal record check shows some 
sort of crime committed. The majority of appeals processes include a hearing where the 
subject of the check can show either that the fmdings were incorrect or that they have 
been rehabilitated. I believe that Florida has a good appeals process because the hearing 
officer can take into account the circumstances surrounding the finding. Rhode Island also 
has a good process because they decide on the appeal quickly, thus not keeping their 
hearing officers tied up with cases nor keeping the subject of the check in limbo for long 
periods of time. Lastly, the speediness of the Rhode Island process ensures that the 
children will not be cared for by convicted criminals who do not warrant an appeal for 
extended periods of time and that centers have the adequate number of caregivers. 



CONFIDENTIALITY 

VIRGINIA 
"Criminal record reports shall be maintained in locked files. These files shall be accessible 
only to the following facility related staff: the licensee, administrator, provider, board 
president, or their designee." 

NORTH CAROLINA 
1993 Session, Chapter 403, Senate Bill 549 
"State Statute 114-19.3 Criminal record checks of personnel of hospitals ... The 
information shall be kept confidential by the hospital, nursing home, area authority, or 
contract agency that received the information. Upon disclosure of confidential 
information under this section by a hospital, ... the Department may refuse to provide 
further criminal record checks to the hospital, ... . " 
*"the Department" refers to the Department of Justice 

MAINE 
"All personnel records shall be confidential but shall be provided to the Department upon 
request according to Maine Statute (22 M.R.S.A. State Statute 7703)." 
*"the Department" refers to the Department of Human Resources 

ARIZONA 
"The notarized forms and fmgerprint checks are confidential." 

NEW .JERSEY 
"(1) Except in the case where a person who is the subject of an outstanding arrest warrant 
or criminal summons has been identified, all information obtained by the Department 
regarding any criminal charges and their disposition may not be transmitted outside the 
Department, except as expressly authorized under this Part VI of this subtitle" 
"(2) Information obtained by the employer from the department under this Part VI of this 
subtitle shall be confidential." 

MICHIGAN 
"The central licensing file is to be updated to include the appropriate criminal history and 
protective services information. This information is to be considered confidential and is to 
be marked, "exempt from public disclosure." 

COLORADO 
"Any information obtained about an applicant or employee shall be confidential pursuant 
to 19-3-313(1 0), C.R.S. The director or operator may inform an applicant or employee 
that the director's or operator's decision with regard to the applicant's or employee's 
employment was, in whole or in part, the result of the report from the Registry." 



CONNECTICUT 
"In keeping with the confidentiality provisions of Section 17 -38a of the Connecticut 
General Statutes, the Department will hold confidential all infonnation obtained for day 
care regulatory purposes which regards child abuse and neglect allegations, investigations 
and fmdings." 

TEXAS 
"All criminal history infonnation records received by the department are privileged 
infonnation and are for the exclusive use of the department and those persons authorized 
under this section to receive the infonnation. Except on court order or with the consent 
of the person being investigated, the records may not be released to any other person or 
agency. The department may destroy the criminal history infonnation records after the 
records are used for the purposes authorized by this section." 

GEORGIA 
"(b)Any person who knowingly and under false pretenses requests, obtains, or attempts to 
obtain GCIC information otherwise authorized to be obtained pursuant to this chapter, or 
who knowingly communicates or attempts to communicate such infonnation obtained 
pursuant to this article to any person or entity except in accordance with this article, or 
who knowingly uses or attempts to use such infonnation obtained pursuant to this article 
for any purpose other than as authorized by this article shall be fined not more than 
$5,000.00, imprisoned for not more than two years, or both." 

ALASKA 
"Access to certain crime infonnation. (a) An interested person may request from the 
Department of Public Safety records of all felony convictions, convictions involving 
contributing to the delinquency of a minor, and convictions involving any sex crimes of a 
person who holds or applies for a position of employment in which the person has or 
would have supervisory or disciplinary power over a minor or dependent adult. The 
Department of Public Safety shall disclose the infonnation to the requesting interested 
person and shall provide a copy of the infonnation to the person who is the subject of the 
request. 

(b) A request for records under (aO of this section must include within it the 
fingerprints of the person who is subject of the request and any other data specified in 
regulations adopted by the commission .... The commission shall destroy an application 
within six months after the requested infonnation is sent to the requesting interested 
person and the person who is the subject of the request. ... 

(3)"interested person" means a corporation, company, partnership, finn, 
association, business trust, or society, as well as a natural person, that employs or solicits 
the employment of a person to serve with or without compensation in a position in which 
the person has or would have supervisory or disciplinary power over a minor or dependent 
adult." 



SUMMARY 
The majority of states that I have examined either have confidentiality clauses which refer 
back to general confidentiality clause or which make criminal records confidential in that 
only the "interested parties" may have access to them. A couple of states mention 
destroying the request for record checks after a period of six months. I believe that Texas 
has a good confidentiality clause because it specifically states who may see the records, 
how they can be released, and destroying the records after they have been used. 

LIABILITY 
ALASKA 
"If an individual is denied employment as a result of the disclosure of inaccurate or 
incomplete records under this section, an action may be brought against the state. No 
other action may be brought against the state, or an agency or employee of the state, as a 
result of disclosing or failing to disclose criminal justice information." 

NEW JERSEY 
"The following persons or agencies shall have the immunity from civil or criminal liability 
described under State Statute 5-361 of the Courts and Judicial Proceedings Article in 
connection with a criminal background investigation under this Part VI of this subtitle: 

(1) an employer; 
(2) a State or local agency 
(3) a local department of social services; and 
(4) a State or local agency. (1986, ch. 110; 1989, ch. 5, State Statute 1: ch. 324: 

1990, ch.546, State Statute 3.) 

GEORGIA 
"(a) Neither GCIC, the department, any law enforcement agency, nor the employees of 
any such entities shall be responsible for the accuracy of information nor have any liability 
for defamation, invasion of privacy, negligence, or any other claim in connection with any 
dissemination of information or determination based thereon pursuant to this article. 
(b)A center, its directors, and its employees shall have no liability for defamation of 
character, invasion of privacy, or any other claim based upon good faith action thereby 
pursuant to the requirements of this article." 

SUMMARY 
A few state have included liability clause to protect employers, employees, and agencies; it 
might be good to look into including this into the North Carolina bill. 

~~----! 
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LEGiSLATIVE PROPUSAL 1 

1 . - t . -
(ENDORSEMENT) 

GENERAL ASSEI\lBL Y OF NORTH CAR OLIN.-\. 

SESSION 1993 

SENATE BILL 229* 

1 

Short Title: Day Care Eligibility Increase/Funds. (Public) 

Sponsors: Senators Richardson, Forrester, Plexico, and Walker. 

Referred to: Children and Human Resources. 

FebruajY)8, tj3 

.A B~fj'd E~1.rT~ F T 
AN ACT TO AID PARENTS ~PH~LDR.EN NEEDING DAY 

CARE TO BECOME SEL -S Cit\4. J\1' TnlfPPA>RDIZING THE 
VERY CHILD CARE THAT IS ESSENTIAL T H~ fstlf/SUFFICIENCY 
AND TO APPROPRIATE FUNDS. 

The General Assembly of North Carolina enacts: 
Section 1. Effective July 1, 1993, eligibility limits for State and federal 

child day care subsidies are increased as follows: 
( 1) For families already receiving subsidies, to seventy-five percent 

(75%) of median income; and 
(2) For families initially needing subsidies on or after this date. one 

economic "notch" above their current eligibility level. 
Sec. 2. There is appropriated from the General Fund to the Department 

of Human Resources, Division of Facility Services, Day Care Section the sum of two 
million dollars (S2.000,000) for the 1993-94 fiscal year and the sum of two million 
dollars (S2.000.000) for the 1994-95 fiscal year to implement this act. 

Sec. 3. This act becomes effective July l,Q 993) IHY . 



f -, 
L _ _ ).? Q~~~_t.'-N ()~~:TIVE PROPOSAL 1 SUMMARY 
r _ ~ ~ {\ A BILL TO BE ENTITLED 

AN ACT TO AID PARENTS OF LOW-INCOME CHILDREN NEEDING DAY CARE 
TO BECOME SELF-SUFFICIENT WITHOUT JEOPARDIZING THE VERY CHILD 
CARE THAT IS ESSENTIAL TO THIS SELF-SUFFICIENCY 

Section 1 increases eligibility for State and federal child day care subsidies as 
follows: 

(I) For families already receiving subsidies. to 75% of median income; 
and 

(2) For families initially needing subsidies on or after this date. one 
economic notch above their current eligibility level. 

Section 2 appropriates twp million dollars each tiscal year of the biennium to the 
Child Day Care Section. Division of Facility Services. Department of Human 
Resources. to implement this act. 

Section 3 makes this act effective July i. i 99~ . 
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LEGISLATIVE PROPOSAL 2 

GENERAL ASSEMBLY OF NORTH CAROLINA 

SESSION 1993 .,-,. 
~ 0 t~ L '( 93-LFZ-466A( 3.17) 

Short Title: Day Care Provider Records. 

Sponsors: Representatives H. Hunter, Diamont 
Walker 

Referred to: 

A BILL TO BE ENTITLED 

D 

(Public) 

*Senator Russell 

2 AN ACT TO MANDATE CRIMINAL HISTORY AND CENTRAL REGISTRY HISTORY 
3 CHECKS OF CHILD DAY CARE PROVIDERS. 
4 The General Assembly of North Carolina enacts: 
5 Section 1. Article 7 of Chapter 110 of the General 
6 Statutes is amended by adding a new section to read: 
7 "S 110-90.2. Mandatory day care providers' criminal history and 
8 Central Registry checks. 
9 (a) For purposes of this section: 

10 l.i.!l. 'Central Registry history' means a history in the 
11 Central Registry on Child Abuse and Neglect of a 
12 substantiated claim of child abuse or child neglect 
13 as defined by G.S. 7A-517. 
14 
15 
16 
17 
18 
19 
20 
21 
22 

1£1 'Child day care', notwithstanding the definition in 
G.S. 110-86, means any child day care provided in 
child day care facilities and child day care homes, 
including child day care fac i 1 i ties and child day 
care homes regui red to be 1 i censed or registered 
pursuant to this Article, religious sponsored child 
day care facilities and child day care homes 
regulated pursuant to G.S. 110-106 and G.S. 110-
106.1, and nonregistered child day care homes 

0-!J 
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2 
3 
4 
5 
6 

GENERAL ASSEMBLY OF NORTH CAROLINA SESSION 1993 

approved to receive or recelVlng State or federal 
funds for providing child day care. 

1il 'Child day care provider' means a person who; 
a. Is employed by or seeks to be employed by a 

child day care facility or child day care home 
providing child day care as defined in 

7 ~ subdivision (2) of this subsection and by G.S. 
8 1\ C: \ 110-86; or 
~ r-' ~ ~'{owns or operates or seeks to own or operate a 

~0~ \~\ (\1\~~ child day care facility or child day care home 
~1 1 c_\ l\£.,, \J providing child day care as defined in 

t:()~11~4 .~~ ~~~~~~~sion (2) of this subsection and by G. S. 

{ l!l 'Criminal history' means a county, State, or 
15 
16 
17 
18 

federal criminal history of conviction of a crime, · 
whether a misdemeanor or a felony, that bears upon 
an individual's fitness to have responsibility for 
the safety and well-being of children, including 

19 homicide, rape and other sex offenses,assaults, 
20 kidnapping and abduction, malicious injury or 
21 damage by the use of incendiary device or material, 
22 offenses against public morality and decency, 
23 prostitution, a crime against children, and a crime 
24 against the family, as prescribed respectively in 
25 Articles 6, 7A, 8, 10, 13, 26, 27, 39, and 40 of 
26 Chapter 14 of the General Statutes, a violation of 
27 the North Carolina Controlled Substances Act, as 
28 prescribed in Article 5 of Chapter 90 of the 
29 General Statutes, a violation of the law 
3 0 prohibiting driving while impaired, as prescribed 
31 in G.S. 20-138.1 through G.S. 138.5, a violation of 
32 the law forbidding sales of alcohol to, or 
33 purchases of alcohol by, minors, as prescribed in 
34 G.S. 18B-302(c), and a violation of the law 
35 prohibiting public intoxication, as prescribed in 
36 G.S. 14-444(b), or similar federal crimes. 
37 (b) Effective January 1, 1995, the Department shall ensure that 
38 child day care providers are checked for both any criminal 
39 history and any Central Registry history and may prohibit a child 
40 day care provider from providing child day care: 
41 1ll Who has a criminal record; or 
42 lJ.2l Who has a Central Registry history if the 
43 Department determines that the substantiated claim 
44 bears upon an individual's fitness to have 
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2 children. 
3 (c)The Department of Justice may provide to the Division of 
4 Child Development, Department of Human Resources, the criminal 
5 history from the State and National Repositories of criminal 
6 histories of any child day care provider. The Division shall 
7 provide to the Department of Justice along with the request the 
8 fingerprints of the provider to be checked, any additional 
9 information required by the Department of Justice, and a form 

10 consenting to the check of the criminal record and to the use of 
11 fingerprints and other identifying information required by the 
12 repositories signed by the child day care provider to be checked. 
13 Refusal to consent is grounds for the Department to prohibit the 
14 child day care provider from providing child day care. 
15 (d) The Division of Social Services may provide to the Division 
16 of Child Development, Department of Human Resources, the Central 
17 Registry history of a child day care provider if this child day 
18 care provider signs a form consenting to this record check. 
19 Refusal to consent is grounds for the Department to prohibit the 
20 child day care provider from providing child day care. 
21 (e) The Department shall notify in writing the child day care 
22 provider and that child day care provider's employer, if any, of 
23 any disqualifying information resulting from the check of the 
24 criminal history or of the Central Registry history, together 
25 with the Department's action pursuant to subsection (b) of this 
26 section. 
27 A child day care provider who disagrees with the decision of 
28 the Department may commence a contested case by filing a petition 
29 under G.S. 150B-23 within 30 days after the Department's 
30 notification. If the child day care provider does not file a 
31 petition within the required time, the Department's decision is 
32 final and not subject to review. 
33 (f) All the information received by the Department through the 
34 checking of the criminal history and of the Central Registry 
35 history is privileged information and for the exclusive use of 
36 the Department and those persons authorized under this section to 
37 receive the information. The Department may destroy the 
38 information after it is used for the purposes authorized by this 
39 section after one calendar year. 
40 (g) No action for civil or criminal liability shall be brought 
41 against an employer of a child day care provider, a child day 
42 care, or a State or local agency as a result of the check of the 
43 criminal or Central Registry history, if the . employer, child day 
44 care provider, or State or local agency was acting in good faith 

93-LFZ-466A(3,17) 
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and the rules established 
2 pursuant to it. 
3 (h) The Department of Justice shall charge a reasonable fee for 
4 conducting the checks of the criminal records authorized by this 
5 section. The child day care provider who seeks to be employed in 
6 child day care and the provider who seeks to own or operate child 
7 day care shall pay the cost of the fingerprinting and the local 
8 check at the time the child day care provider seeks to provide 
9 child day care and shall pay the further cost of the State and 

10 federal checks if the Department considers that either or both of 
11 these additional checks are necessary." 
12 Sec. 2. G.S. 114-19 reads as rewritten: 
13 "S 114-19. Criminal statistics. 
14 (a) It shall be the duty of the State Bureau of Investigation 
15 to receive and collect police information, to assist in locating, 
16 identifying, and keeping records of criminals in this State, and 
17 from other states, and to compare, classify, compile, publish, 
18 make avai .lable and disseminate any and all such information to 
19 the sheriffs, constables, police authorities, courts or any other 
20 officials of the State requiring such criminal identification, 
21 crime statistics and other information respecting crimes local 
22 and national, and to conduct surveys and studies for the purpose 
23 of determining so far as is possible the source of any criminal 
24 conspiracy, crime wave, movement or cooperative action on the 
25 part of the criminals, reporting such conditions, and to 
26 cooperate with all officials in detecting and preventing . 
27 (b) The State Bureau of Investigation shall, on a daily 
28 basis, notify the Department of Revenue of all reports it 
29 receives pursuant to G.S. 114-18.1 of arrests and seizures 
30 involving non-tax-paid controlled substances and counterfeit 
31 controlled substances. The Bureau shall also, as soon as 
32 practicable, provide the Department with any additional 
33 information it receives regarding such arrests and seizures. 
34 (c)The Department of Justice may provide to the Division of 
35 Child Development, Department of Human Resources, the criminal 
36 history from the State and National Repositories of criminal 
37 histories of any child day care provider. The Division shall 
38 provide to the Department of Justice along with the request the 
39 fingerprints of the provider to be checked, any additional 
40 information required by the Department of Justice, and a form 
41 consenting to the check of the criminal record and to the use of 
4 2 fingerprints and other identifying information required by the 
43 repositories signed by the child day care provider to be checked. 
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1 Refusal to consent is grounds for the Department to prohibit the 
2 child day care provider from providing child day care. 
3 (d) The Department of Justice shall charge a reasonable fee for 
4 conducting the checks of the criminal records authorized by this 
5 section. The child day care provider who seeks to be employed in 
6 child day care and the child day care provider who seeks to own 
7 or operate child day care shall pay the cost of the 
8 fingerprinting and the local check at the time they seek to 
9 provide child day care and shall pay the further cost of the 

10 State and federal checks if the Department considers that either 
11 or both additional checks are necessary." 
12 Sec. 3. (a) The North Carolina Child Day Care 
13 Commission shall adopt rules to implement this act, in 
14 consultation with the Divisions of Child Development and Social 
15 Services of the Department of Human Resources, and the Division 
16 of Criminal Information of the Department of Justice. 
17 (b) The Department of Human Resources shall adopt rules 
18 regarding access to the Central Registry on Child Abuse and 
19 Neglect needed to implement this act. 
20 Sec. 4. There is appropriated from the General Fund to 
21 the Department of Human Resources the sum of eighty thousand 
22 dollars ( $80,000) for the 1994-95 fiscal year to implement this 
23 act. 
24 Sec. 5. This act becomes effective January 1, 1995. 
25 This act applies to child· day care providers newly hired in child 
26 day care employment and to child day care providers newly owning 
27 or operating child day care on or after that date. 

93-LFZ-466A(3,17) i)-- 1 Page 5 
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V\EW ONLY F 0 R R E LEGISLATIVE PROPOSAL 2 

A BILL TO BE ENTITLED 
AN ACT TO MANDATE CRIMINAL HISTORY AND CENTRAL REGISTRY 
HISTORY CHECKS OF ALL CHILD DAY CARE PROVIDERS 

This bill is similar in concept to initiatives considered but not passed by 
several past sessions of the General Assembly. This bill simplifies the procedures 
involved and leaves to rule-making many of the details, but acts as did the other bills , 
to ensure that children in child day care are cared for by child day care employees and 
owner-operators who have no history that would make them unfit to care for children. 
The checks are to begin January 1 , 1995. 

The first section of the bill amends the Child Day Care Article of Chapter 
I I 0 of the General Statutes to add a section that mandates mandatory day care 
providers criminal history and Central Registry on Abuse and Neglect checks. It 
defines the scope of checks that will be used to determine whether an individual child 
day care provider-employee or owner-operator has a history, either criminal or 
substantiated in the Central Registry ori Abuse and Neglect. that would bear negatively 
upon that individual's fitness to have responsibility for the safety and well-being of 
children. 

This section mandates that the Department of Human Resources ensure that 
child day care providers are checked. It gives authority to the Department of Justice to 
provide the checks, and the criminai history that results , to the Department, to enable 
the Department to determine the individual's fitness. All Departmental determinations 
are. of course, subject to full appeal rights granted by Chapter 150B of the General 
Statutes. See subsection (e). The checks will be run on new providers, whether 
employees or owner-operators rather than on all providers currently offering care. 
Eventually, because of the historically great turnover in child daycare, all providers 
will have been checked. 

The first section also mandates that the provider being checked provide the 
fingerprints to the Department and also that this provider consent in writing both to the 
checks and to the use of fingerprints. The section makes clear that failure to consent is 
grounds for a departmental determination of unfitness, but this determination, like all 
others, is subject to appeal. 

This section also provides for confidentiaity of information, destruction of 
records, and "good faith" immunity from liability. It also specifies that the costs will 
be borne by the provider-employee or the provider-owner-operator. 

Section 2 contains conforming changes in the statutes relating to the 
Department of Justice. 

Section 3 grants the appropriate rule-making authority. 
Section 4 appropriates $80,000 to the Department of Human Resources to 

administer this act. 

/)-;/ 
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Section 5 makes the act effective January 1, 1995 and makes clear that it 
applies only to provider-employees and to provider-owner-operators newly seeking to 
provide care on or after that date. 
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LEGISLATIVE PROPOSAL 3 
(CONCEPT RECOMMENDATION) 

GENERAL ASSEMBLY OF NORTH CAROLINA 

SESSION 1993 

93-LFZ-470(5.2) 

Short Title: Foster Parent Records. 

D 

(Public) 

Sponsors: Representative H. Hunter *Senator Russell Walker 

Referred to: 

1 A BILL TO BE ENTITLED 
2 AN ACT TO MANDATE CRIMINAL HISTORY AND CENTRAL REGISTRY HISTORY 
3 CHECKS OF ALL FOSTER CARE PARENTS IN LICENSED FOSTER HOMES. 
4 The General Assembly of North Carolina enacts: 
5 Section 1. Chapter 131D of the General Statutes is 
~ amended by adding a new Artit:> t~read: 

8 L()~R'i'Ic!J'1~ f: ...,._ 
1 ~ ;:~:~~~~ry Criminal a'n~t/ffr;tstrf ~hfcks of Foster Care 

11 EWu~~l,~ 
'I !J .. •/ 

12 "S 131D-10 .15. Mandatory foster care parertt:' ( friminal history 
13 and Central Registry checks. 
14 (a) For purposes of this section: 
15 lJ1l 'Central Registry history' means a history in the 
16 Central Registry on Child Abuse and Neglect of a 
17 substantiated claim of child abuse or child neglect 
18 as defined by G.S. 7A-517. 
19 
20 
21 
22 
23 
24 

~ 'Criminal history' means a county, State, or 
federal criminal history of conviction of a crime, 
whether a misdemeanor or a felony, that bears upon 
an individual's fitness to have responsibility for 
the safety and well-being of children, including 
homicide, rape and other sex offenses,assaults, 

0-iO 



1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
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kidnapping and abduction, malicious injury or 
damage by the use of incendiary device or material, 
offenses against public morality and decency, 
prostitution, a crime against children, and a crime 
against the family, as prescribed respectively in 
Articles 6, 7A, 8, 10, 13, 26, 27, 39, and 40 of 
Chapter 14 of the General Statutes, a violation of 
the North Carolina Controlled Substances Act, as 
prescribed in Article 5 of Chapter 90 of the 
General Statutes, a violation of the law 
prohibiting driving while impaired, as prescribed 
in G.S. 20-138.1 through G.S. 138.5, a violation of 
the law forbidding sales of alcohol to, or 
purchases of alcohol by, minors, as prescribed in 
G.S. 18B-302(c), and a violation of the law 
prohibiting public intoxication, as prescribed in 
G.S. 14-444(b), or similar federal crimes. 

1il Foster care 
foster care 
State. 

Effective Janu of Human 
foster care 

Central 
24 histor and ma , in 
25 provide foster care, prohibit a current 
26 parent from providing foster care: 
27 1!1 Who has a criminal record; or 

foster care 

28 lJ..1l Who has a Central Registry history if the 
29 Department determines that the substantiated claim 
30 bears upon an individual's fitness to have 
31 responsibility for the safety and well-being of 
32 children. 
33 (c)The Department of Justice may provide to the Division of 
34 Social Services, Department of Human Resources, the criminal 
35 history of any current or potential foster care parent. The 
36 Division shall provide to the Department of Justice along with 
37 the request and any additional information required by the 
38 Department of Justice a form consenting to the check of the 
39 criminal record signed by the current or potential foster care 
40 parent to be checked. 
41 (d) The Division of Social Services may provide to the 
42 Department of Human Resources the Central Registry history of a 
43 current or potential foster care parent if this person signs a 
44 form consenting to this record check. 
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1 (e) The Department of Human Resources shall notify in writing 
2 the current of potential foster care parent and that person's 
3 employer, if any, of any disqualifying information resulting from 
4 the check of the criminal history or of the Central Registry 
5 history, together with the Department's action pursuant to 
6 subsection (b) of this section. 
7 A current or potential foster care parent who disagrees with 
8 the decision of the Department may commence a contested case by 
9 filing a petition under G.S. 150B-23 within 30 days after the 

10 Department's notification. · If the person does not file a 
11 petition within the required time, the Department's decision is 
12 final and not subject to review. 
13 (e) All the information received by the Department through the 
14 checking of the criminal history and of the Central Registry 
15 history is privileged information and for the exclusive use of 
16 the Department and th~se persons authorized under this section to 
17 receive the information. The Department may destroy the 
18 information after it is used for the purposes authorized by this 

shall be brou ht 
19 
20 
21 
22 
23 

a State or local 

tate or local 
24 with this 
25 . t .. 4: ••• 
26 (g) The Department of Justice shall charge a · ~c{:s:f?nt.!5le fee for 
27 conducting the checks of the criminal records auth~ized by this 
28 section. 
29 Sec. 2. G.S. 114-19 reads as rewritten: 
30 "S 114-19. Criminal statistics. 
31 (a) It shall be the duty of the State Bureau of Investigation 
32 to receive and collect police information, to assist in locating, 
33 identifying, and keeping records of criminals in this State, and 
34 from other states, and to compare, classify, compile, publish, 
35 make available and disseminate any and all such information to 
36 the sheriffs, constables, police authorities, courts or any other 
37 officials of the State requiring such criminal identification, 
38 crime statistics and other information respecting crimes local · 
39 and national, and to conduct surveys and studies for the purpose 
40 of determining so far as is possible the source of any criminal 
41 conspiracy, crime wave, movement or cooperative action on the 
42 part of the criminals, reporting such conditions, and to 
43 cooperate with all officials in detecting and preventing. 

D - t). 
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1 (b) The State Bureau of Investigation shall, on a daily 
2 basis, notify the Department of Revenue of all reports it 
3 receives pursuant to G.S. 114-18.1 of arrests and seizures 
4 involving non-tax-paid controlled substances and counterfeit 
5 controlled substances. The Bureau shall also, as soon as 
6 practicable, provide the Department with any additional 
7 information it receives regarding such arrests and seizures. (c)T 
8 he Department of Justice may provide to the Division of Social 
9 Services, Department of Human Resources, the criminal history of 

10 any current or potential foster care parent. The Division shall 
11 rovide to the De artment of ustice alon with the re uest and 
12 b 
13 
14 erson or 
15 The De artment the Division of 
16 Social Services a reasonable fe uct n the checks of the 
17 criminal records authorized b this ' . i oM •.1' 

r~ lL 
18 Sec. 3. (a) · The Department o J1Vmazt/Resources shall 
19 adopt rules to implement this act, in co~~tation with the 
20 Division of Social Services, the Social Services Commission, and 
21 the Division of Criminal Information of the Department of 
22 Justice. 
23 Sec. 4. There is appropriated from the General Fund to 
24 the Department of Human Resources the sum of five hundred thirty-
25 six thousand three hundred seventy. dollars for the 1994-95 fiscal 
26 year to implement this act. 
27 Sec. 5. This act becomes effective January 1, 1995 . 
28 This act applies to current and potential foster care parents 
29 providing foster care on or after that date. 

Page 4 

NOTE: There is no section-by
section summary of this bill. 
It was intended by the Committee 
to be a "skeleton" vehicle to enable 
the Short Session to consider the issue. 
Ance it is introduced, a Committee 
Substitute will be developed with 
the help of the Division of Social 
Services. 
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LEGISLATI~E PROPOSAL 4 

(ENDORSEMENT) 

GE:NEm\'L ASSEl\lBL Y OF NORTH CAROLINA ~~ ,.~. ~ ~ 

f) ~({ ;-\ ... ~ YESSION 1993 

roi RE'J\E~~ m~:ENATE BILL230· 

1 

Short Title: Day Care Rate Change/Funds . (Public) 

Sponsors: Senators Richardson. Forrester. Plexico, and Walker. 

Referred to : Children and Human Rc:=sources . 

Fc:=bruary 18, 1993 

A BILL TO BE ENTITLED 
., AN ACT TO CHANGE THE DAY CARE RATE PAYMENT STRUCTURE TO 
3 ENCOURAGE THE PROVISION OF QUALITY DAY CARE FOR ALL 
4 NORTH CAROLINA'S CHILDREN IN NEED OF CARE AND TO 
5 APPROPRIATE FUNDS. 
6 The General Assembl y of North Carolina enacts: 
7 Section 1. (a) Rules for the monthly schedule of payments for the 
8 purchase of day care services for low-income children shall be established by the 
9 Social Services Commission pursuant to G.S . 143B-153(8)a. Requirements for the 

10 adoption of these rules include: 
11 ( 1) Establishment of a statewide market payment rate calculated as a 
12 statewide market rate representing the 75th percentile of all day 
13 care rates by type of provider for all ages of children from every 
14 
15 
16 
17 
1~ 

19 
20 
21 
22 
23 

(1) 

(3 ) 

county: 
Provision for market rate establishment and payment for counties 
''hose individual market rates are higher than the State market 
r:ne; and 
Provision of incentives to provide quality day care by providing 
payment differentials among day care providers as follows : 
a. Rc:=gisterc:=d homes and "A" centers - the statewide market 

rate or the county market rate, whichever is higher; 
b. Unregistered homes - ten percent (1 0%) less than the rate 

for registered homes; and 
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c. "AA" cente:::rs - ten percent ( lO~c) more than the rate for 
., "A" centers. 
3 (b) In addition to the requirements set by sub'iection (a) of this section, 
4 the Social Services Commission shall, in establishing rules for the monthly schedule 
5 of payments, give consideration to the need to maintain the level of care, and the 
6 higher cost of this care, that has been e:::stablished by those providers who have been 
7 the recipients of reallocated funds in addition to initial allocations. 
8 (c) In order to further the goal of providing quality day care to all of 
9 North Carolina's children in need of care, the General Assembly finds that. in the 

10 near future. the payment rate structure should consider: 
11 (1) Provision of increased. rates for "accredited" day care; and 
12 (2) Rates for day care providers "at cost". if the providers have their 
13 budgets approved by their county day care administrator. 
14 Sec. 2. There is appropriated from the General Fund to the Department 
15 of Human Resources, Division of Facility Services, Day Care Section, the sum of 
16 thirteen million dollars (S 13.000,000) for the 1993-94 fiscal year and the sum of 
17 thirteen million dollars (S 13.000.000) for the 1994-95 fiscal year to implement this act. 
IS Sec. 3. This act becomes effective July 1.(1993.) I'Ft<4 . 
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LEGISLATIVE PROPOSAL SUMMARY 
A BILL TO BE ENTITLED 

AN ACT TO CHANGE THE DAY CARE RATE PAYMENT STRUCTURE TO 
ENCOURAGE THE PROVISION OF QUALITY DAY CARE FOR ALL NORTH 
CAROLINA ·s CHILDREN 

Section 1 requires the Social Services Commission adopt rules for the monthly 
schedule of payments for the purchase of day care services for low-income children 
pursuant to G.S. 143B-153(8)a. that include: 

(I) Establishment of a statewide market payment rate calculated as a 
statewide market rate representing the 75th percentile of all day care 
rates by type of provider for all ages of children from every county: 

(2) Provision for market rate establishment and payment for counties 
whose individual market rates are higher than the Srate market rate : 
and 

(3) Provision of incentives to provide quality day care by providing 
payment differentials among day care providers as follows : 
a. Registered homes and ·A· centers - the statewide market rate or 

the county market rate. whichever is higher: 
b. Unregistered haines - ten percent" ( 10%) less than the rate for 

registered homes: and 
c. · .A.A • centers.- ten percent ( 10%) more than the rate for ·A· 

centers. 
Section I (b) requires that the Social Services Commission. in establishing rules for 

the monthly schedule of payments. give consideration to the need to maintain the level 
of care. and the higher cost of this care. that has been established by those providers 
who have been the recipients of reallocated funds in addition to initial allocations. 

Section l (c) suggests that. in order to further the goal of providing quality day care 
to all of North Carolina's children in need of care. in the near future. the payment rare 
structure should consider: 

(I) Provision of increased rates for "accredited" day care: and 
(2) Rates for day care providers "at cost". if the providers have their 

budgets approved by their county day care · administrator. 
Section 2 appropriates thirteen million dollars for each fiscal year of the biennium to 

the Day Care Section. Division of Facility Services. Department of Human Resources. 
-to implement this act. This figure is a very rough guess at the cost. By the 
appropriations process. there will be much more data that will enable a proper cost 
assessment. 
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