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PREFACE

The Legislative Research Commission, established by Article 6B of Chapter 120 of
the General Statutes, is the general purpose study group in the Legislative Branch of
State Government. The Commission is cochaired by the Speaker of the House and the
President Pro Tempore of the Senate and has five additional members appointed from
each house of the General Assembly. Among the Commission’s duties is that of
making or causing to be made, upon the direction of the General Assembly, “such
studies of and investigations into governmental agencies and institutions and matters of
public policy as will aid the General Assembly in performing its duties in the most
efficient and effective manner” (G.S. 120-30.17(1)).

The Legislative Research Commission, prompted by actions during the 1993
Session. has undertaken studies of numerous subjects. These studies were grouped into
broad categories and each member of the Commission was given responsibility for one
category of study. The Cochairs of the Legislative Research Commission, under the
authority of G.S. 120-30.10(b) and (c), appointed committees consisting of members of
the General Assembly and the public to conduct the studies. Cochairs. one from each
house of the General Assembly, were designated for each committee.

The study of CHILD- CARE would have been authorized by Subdivision (15) of
Section 2.1 of Part II of of House Bill 1319 (2nd edition) which passed both chambers
but inadvertently was among the biils not ratified at the end of the 1993 Session. Part
I1 of House Biil 1319 would allow studies authorized by that Part for the Legislative
Research Commission to consider House Bill 213/Senate Bill 89 in determining the
nature, scope, and aspects of the study. The pertinent part of Section 1 of House Bill

213/Senate Bill 89 reads:



"The Commission shall study State government policy and programs affecting

child care issues. specifically addressing child care issues from the point of existing

laws. governmental programs needed or already functioning, and current child care

issues. The Commission shall work in close collaboration with all agencies and

programs dealing with child care. Among the issues the Commission may consider

studying are:

(1)  Prior recommendations of other study commissions that have reviewed

child day care and other child care services since 1980 and an assessment of compliance

with these recommendations:

(2) The advantages and costs associated with measures to improve the

quality of child care, including lowering staff/child ratios, enhancing child care teaching

credentialing, improving training of child care teachers, and improving salaries of all

child care workers;

3) Ways to maximize the positive impact on North Carolina_of the

federal block grant;

(4) Ongoing examination of the current statutory regulation of child care

and the procedures used to develop policies and rules in order to ensure that all North

Carolina’s children in child care can receive quality care that is both enriching and safe:

{5) The relationship between child care services offered by for-profit and

nonprofit. public and private, child care providers. including the public schools. to

ensure that parents have full choice of safe, quality child care:

(6) Ways to continue towards the development of a unified State policy

for funding and delivery of all child care services; and

(7) Any additional issues the Commission _may consider necessary to

study.”



The relevant portions of House Bill 1319 and House Bill 213 are included in
Appendix A. The Legislative Research Commission authorized this study under
authority of G.S. 120-30.17(1) and grouped this study in its FAMILY AND JUVENILE
GROUPING area under the direction of Frank W. Ballance. Jr. The Committee was
chaired by Senator Russell G. Walker and Representative Howard J. Hunter, Jr. The
full membership of the Committee is listed in Appendix B of this report. A committee
notebook containing the committee minutes and all information presented to the

committee is filed in the Legislative Library.






COMMITTEE PROCEEDINGS

The Legislative Research Commission Study Committee met three times
prior to the 1994 Regular Session of the 1993 General Assembly, on February 1, April
16. and May 10. The Committee minutes are on file in the Committee Notebook in
the Legislative Library. The first meeting presented the Committee with an overview of
the 1993 General Assembly’s actions that affected child care and of the outstanding
issues that had been addressed by the 1991 Legislative Research Commission Study
Committee on Child Day Care Issues but not acted upon by the 1993 General
Assembly. In particular, attention was given to House BIll 200. mandating criminal
record checks and Senate Bill 229, increasing eligibility for subsidized child day care.
The Committee felt strongly that these issues needed to be addressed and acted upon by
the 1994 Regular Session.

At the April 26 meeting the Committee addressed the two issues identified at
the February meeting as needing attention in an interim report to the 1994 Regular
Session of the 1993 General Assembly.

Rather than work with House Bill 200. which although still "alive” may not
be eligible, as it directly affects the budget but primarily affects broad State policy far
beyond the budget, the Committee reviewed a draft bill prepared by the Attomey
General’s Office, reflecting combined work of staff from the Legislative Drafting
Office, the Attorney General’s Office, and the Division of Child Development. The
draft legislation had a much simpler procedural scheme, leaving for rule-making the
spelling out of the particulars. The Committee gave much input and directed staff to
revise the draft for inclusion in the draft report. The Committee understood that a
concept that the General Assembly had been working on since 1985 would need to be

carefully drafted and that the time constraints placed on all study committees’ work by



the time spent in the special legislative session on crime cut well into the time needed
to develop a proper bill. But it felt that it was essential to present the best piece of
draft legislation possible to the 1994 Regular Session.

The Committee endorsed Senate Bill 229. which is "alive, in Senate
Appropriations and eligible for consideration in the 1994 Regular Session. Its
companion, House Bill 202, is also alive in House Appropriations. The Comittee aiso
requested that a "skeleton” draft bill be prepared for inclusion in the draft report to
require criminal history checks of foster care parents.

The May 10 meeting was devoted to refining the draft legislation presented
in the draft report and to approving the report for submittal to the Legislative Research
Committee for transmittal to the 1994 Regular Session of the 1993 General Assembly.

The Committee amended the draft report to include a recommendation endorsing
Senate Bill 230 (House Bill 201), another of the bills recommended by the 1991 Study
Committee and alive in the General Assembly. This bill seeks to establish a statewide
market rate for subsidized day care as a “floor” rate, to provide incentives for low-
walth counties with county market rates too low to attract child day care.

The Committee also moved to amend the bill establishing record history checks for
day care providers to remove coverge of volunteers and certain other people with
unsupervised access to children and to specify that the cost of the fingerprinting and
local checks ($10.00) would be borne by the provider-employee or the provider-owner
if being licensed or registered. No other charges would be collected unless State and
federal checks are required, in which case the provider-employee or the provider-owner
would bear these further costs.

The Comittee considered adding drug testing to this bill. to provide further
assurance of the safety and well-being of children in child day care but decided that it

needed to study this issue further. It placed this issue on its Fall study agenda.



FINDINGS AND RECOMMENDATIONS

RECOMMENDATION 1. The Legislative Research Commission recommends the
enactment of Senate Bill 229/House Bill 202, entitled "AN ACT TO AID PARENTS
OF LOW-INCOME CHILDREN NEEDING DAY CARE TO BECOME SELF-
SUFFICIENT WITHOUT JEOPARDIZING THE VERY CHILD CARE THAT IS
ESSENTIAL TO THIS SELF-SUFFICIENCY AND TO APPROPRIATE FUNDS".
(See APPENDIX D: Endorsement - Legislative Proposal 1.)

The Committee, while acknowledging the benefits of Smart Start. reiterated
the findings of the 1991 Legislative Research Commission Study Committee on Child
Day Care Issues in its final report to the 1993 General Assembly that other initiatives
were essential, in particﬁlar, that increasing the eligibility rates for low-income parents
was imperative, regardless of the cost, to enable parents to find and keep gainful
employment. To this end it found that a two-part increase was essential. the first part
of which would increase eligibility limits for families already receiving subsidies to
seventy-five percent of median income to help parents find jobs. and the second part of
which would increase the entrance eligibility level for those families initially qualifying
for subsidies one "notch” above the present limit. A notch is an amount between one
thousand and fifteen hundred dollars, a substantial amount for families working at low
wages who are trying to remain employed. Families cannot remain at work if they lose
their subsidized child care that enable them to work and rise out of poverty.

The cost estimate of this two-fold increase is two million dollars for 1994-

95. but it is merely an estimate.



RECOMMENDATION 2. The Legislative Research Commission recommends the
enactment of "AN ACT TO MANDATE CRIMINAL HISTORY AND CENTRAL
REGISTRY HISTORY CHECKS OF ALL CHILD DAY CARE PROVIDERS”. (See
APPENDIX D: Legislative Proposal 2.)

The Committee found that it was imperative that the 1994 Regular Session
of the 1993 General Assembly continue to examine the issue of mandating criminal
history checks of child day care providers to ensure the safety of all children in child
care. More than thirty states perform some checks and the federal government has
recently enacted legislation that inform states of what procedures are necessary if they
seek to perform checks of the federal criminal record. (See APPENDIX C for
background information on the federal legislation and on other states’ efforts in this
area.) Becﬁuse of the new federal law, and because of the joint work by the Division of
Child Development, the Attorney General’s Office. and staff of the Legislative Drafting
Division, the Committee found that it was better to recommend the introduction of a
new bill that to reconsider House Bill 200, introduced upon the recommendation of the
1991 Legislative Research Commission Study Committee on Child Day Care Issues. It
found that. although the General Assembly has considered but not acted on bills
addressing this issue since 1985, the new bill had a much simplified procedure and a
much better scope than any of the previous bills. Although the Committee examined a
draft that incorporated volunteers and certain extra people with unsupervised access to
children. the final draft excluded these individuals from coverage.

The Committee recommends also that the General Assembly pay close attention to
the rules adopted by the North Carolina Child Day Care Commission, in consultation
with the Division of Child Development and the Division of Criminal Information of

the Department of Justice, to ensure that they reflect the wishes of the legislature to



ensure both that children in child day care are made safe from people who have a
history that demonstrates them to be unfit to have responsibility for the safety and well-
being of children and that child day care providers, including employees. owners,
licensees, volunteers, and other people with unsupervised access to children, are
guaranteed full due process and full fairness.

Unlike the other bills on this issue considered by other General Assemblies,
this new draft places the cost burden for the checks on the provider-emplioyee seeking
employement and on the provider-operator seeking licensing, regisration. or whatever
approval is apropriate for operation. It also specifies that the initial charge is for
fingerprinting and a local check ($10.00) be borme by the providers seeking to be
employed or to own or operate child day care. Further charges, for the State and
fedeal checks. will be charged these people only if the Department considers the further
checks necessary.

The draft appropriated eighty thousand dollars to the Department of Human

Resources for 1994-95 to administer the new law.

RECOMMENDATION 3. The Legislative Research Commission recommends the
enactment of "AN ACT TO MANDATE CRIMINAL HISTORY AND CENTRAL
REGISTRY HISTORY CHECKS OF ALL FOSTER CARE PARENTS". (See
APPENDIX D: Legislative Proposal 3.)

The Committee made this recommendation based on the general finding of
need to ensure foster children’s safety from people who have a history that
demonstrates them to be unfit to have responsibility for the safety and well-being of
children. The Committee had not examined the particular issue but wanted to be sure

that the issue was presented to the 1994 Regular Session of the 1993 General



Assembly. Staff used the same basic pattern as for the new bill mandating criminal
history checks for child day care providers (Legislative Proposal 2.)

The projected cost for checking all foster care parents in all licensed foster
care homes. including those operated by private child-caring agencies. is five hundred

thirty-six thousand three hundred seventy dollars for 1994-95.

RECOMMENDATION 4. The Legislative Research Commission recommends the
enactment of Senate Bill 230/House Bill 201, "AN ACT TO CHANGE THE DAY
CARE RATE PAYMENT STRUCTURE TO ENCOURAGE THE PROVISION OF
QUALITY DAY CARE FOR ALL NORTH CAROLINA’S CHILDREN IN NEED
OF CARE AND TO APPROPRIATE FUNDS. (See APPENDIX D - Endorsement.

Legislative Proposal 4.)

At its last meeting, the Committee moved to add an endorsement for Senate Bill
230 (House Bill 201), as recommended by the 1991 Legislative Research Commission
Study Committee on Child Day Care Issues. The Committee endorsed the findings of
the 1991 Committee, that is was essential to revise the child day care payment rate
structure to ensure that rural as well as urban counties can use all the resources.
including allocations. available to them, in providing much-needed child care. The
1991 Committee found, after considerable testimony from providers of and advocates
for child day care in rural and urban counties. that the best way to provide this
insurance was to establish a statewide market rate representing the 75th percentile of all
day care rates by type of provider for all ages of children from every county as a floor
rate. Providers in counties whose county market rate was higher than this statewide
rate could receive that higher rate. The Committee found that this provision would

enable rural counties to provider quality care that was otherwise unavailable because the



prevailing market rate was so low that subsidized child care would not afford to offer
care. These counties would keep an increasing amount of their initial allocations and
revert increasingly less. Therefore, a part of this piece. the committee found, should
be a requirement that the Social Services Commission give consideration to ensuring
that the counties now relying on reallocated funds be helped to continue to provide that
high level of care that these reverted funds have made available in the past.

The 1991 Committee found that, in addition to revision of the basic rate
structure, a differential among several similar kinds of care that provide different levels
of quality of care should be established to provide incentives for providers to provide
higher levels of care. The federal regulations would seem to permit such a ten percent
differential to allow such incentives, and the Committee found that providing
unregistered homes ten percent less than registered and ‘AA’ centers ten percent more
that ‘registered’ would, in the Committee’s proposal. provide these incentives.
Registered homes and ‘A’ centers would, in the Committee's proposal, receive the
basic rate, which would be the higher of the statewide or their county market rate. The
Committee also found that, in the near future, additional differential treatment should
be given to accredited centers, which provide care of a higher quality that ‘AA" centers
and that. also in the near future, rates above either the statewide or county market rate
should be available to providers who can justify receiving reimbursement for the actual
cost of care; however, the Committee did not recommend implementing these pieces at
this time.

The cost of these changes was estimates as approximately thirteen million

dollars per year. There is disagreement over this amount. (See the following sheets.)
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POTENTIAL EFFECT OF USING STATEWIDE MAREET RATE AS MINIMUM RATE
FOR SUBSIDIZED CHILD DAY CARE SERVICES i

1992 STATEWIDE MARKET RATES

If statewide market rates were used as the minimum payment rates in all counties, the
minimum payment rate for children in facility-type care (day care centers and large
day care homes) in SFY 1992-83 would be $281 per month. The statewide minimum
rate for children in home-based care (registered day care homes) would be $260 per
month. The statewide market rates cited above represent the 75th percentile of all
day care rates by type of provider for all ages of children from every county.

DISTRIBUTION OF RATES BY COUNTIES

The county market rates used as the basis for payment for subsidized day care are
promulgated by age group. Rates for facility-based and home-based care are
established for 4 age groups: infants/toddlers, 2 year olds, 3 year olds, and
children age 4 and older. :

The market rates for each age group vary from county to county, therefore, it is
difficult to say which counties would be affected by the use of a statewide market
rate. Specifically, some counties have rates for some age groups which are above the
statewide market rates while rates for other groups fall below the statewide rate.

METHOD USED TO ESTIMATE COST OF STATEWIDE MAREKET RATE

Twenty-five percent (25%) of the 120,000 preschool-age children in state-regulated
day care in North Carolina are age 3. It is assumed that the age distribution of
chiidren whose day care is publicly subsidized is the same as for the general
popuiation of children in state regulated day care. The county market rates for three
year olds were selected as the basis for this analysis. The county rates for 3 vear
olés were used in two ways: {l) to determine whether the county's rates were above,
eqgual to, or lower than the statewide rate for children of all ages, and (2) to
compare the county's current average payment rate with its market rate,

NOTE: The county-by-county analysis described here reflects payments for
non-FSA child care only. Statewide predictions for FSA child care costs are inciuded
at the end of this document.

Number of Counties Affected

85 counties nave market rates for 3 year olds in facility care which are lower than
$281. &3 counties have home-based rates for 3 year olds lower than $260. Zach of
these two sets of counties were analyzed as described below:

The county's average payment rate for subsidized care was expressed as a percent of
the county's market rate for three year olds. That same percent, when applied to the
statewide rate (either $281 or $260), indicates the potential for inerease in the
amount of the county's average payment rate for subsidized care if the statewide
market rate became the minimum rate.

Counties with Average Payments above the Countv Market Rate

in some counties, the current average payment rate exceeds the county market rate,
and in a few, exceeds the statewide market rate. This may indicate one or more of
the following situations: (1) the county purchases from more Category A-type centers
(centers serving less than 50% subsidized children and eligible for the rate they |,
charge for unsubsidized care) than B-type centers (centers serving 50% or more
subsidized children and restricted to the county market rate), (2) the Category A
centers in the county generally charge more than the county market rate, (3) the
tounty pays a higher rate for a larger number of special needs children, and/or (4) .
there may be some centers in the county still using their 1986 payment rates. For the
purpose of this analysis, these counties were traated two ways: Method #1 assumes no

10-A



increase in cost in these counties; Method #2 assumes the county's average payment
rate would Increase at the respective county's current percent above the county
market rate. (For example, in Method #2, if the county's current average payment
yrate is 112% of the county's market rate, the county's average payment would become
112% of the statewide market rate.)

ESTIMATED COSTS OF USING STATEWIDE MAREET RATE

METHOD # 1. (No increase for cou.nt.\es now paying more than county market rate)

MONTH ANNUAL
CURRENT COST
Counties below Statewide Rate:
Facilities $ 2,221,181 $26,654,282
Homes 106,386 1,276 632
Total 2,327,377 27,930,829
All Counties 4,307,831 49,372,829
ESTIMATED INCREASE
Counties below Statewide Rate: )
Facilities 468,002 5,616,018
Homes 31,183 373,983
Total 499,167 5,990,001
TOTAL COST W/INCREASE: NON-FsA 4,806,998 55,362,830

METHOD # 2. (Increase for all counties whose market rate is less than statewide
rate.)

MONTH ANNUAL
CURRENT COST
Counties below Statewide R.ate .
" Facilitjes $ 2,221,181 $26,654,292
Homes 106,386 1,276,632
Total 2,327,577 27,930,829
All Counties . 4,307,831 43,372,828
ESTIMATED INCREASE
Counnes below Statewide Rate:
Facilities 525,208 6,302,478
Bomes 31,987 383,838
Total 537,183 6,686,316
COST W/INCREASE: NON-FsA 4,865,024 56,088,145

ESTIMATED COST OF INCREASE TO FSA CHILD CARE:

Based on the current average payment rates for FSA-eligible children in day care
centers and in home-based care, the potential effect of using the statewide market
rate is shown below:

MONTH ANNUAL
CURRENT ESTIMATED COST (SFY 1992-83) 4,018,679 53,008,320
ESTIMATED INCREASE W/STATEWIDE RATE 809,533 7,314,396
TOTAL ESTIMATED COST W/INCREASE: 4,628,212 60,323,718

10-B







APPENDIX A

HOUSE BILL 1319, 2ND EDITION

AN ACT TO AUTHORIZE STUDIES BY THE LEGISLATIVE RESEARCH
COMMISSION. TO CREATE AND CONTINUE VARIOUS COMMITTEES AND
COMMISSIONS. AND TO DIRECT VARIOUS STATE AGENCIES TO STUDY
SPECIFIED ISSUES.

The General Assembly of North Carolina enacts:

PART I.----- TITLE
Section 1. This act shall be known as "The Studies Act of 1993".

PART Iil.-----LEGISLATIVE RESEARCH COMMISSION

Sec. 2.1. The Legislative Research Commission may study the topics listed
below. Listed with each topic is the 1993 bill or resolution that originally proposed the
issue or study and the name of the sponsor. The Commission may consider the original

bill or resolution in determining the nature. scope, and aspects of the study. The topics
are: :

(15) Child Care Issues (H.B. 213 - Rogers. S.B. 89 - Walker),

A-]






APPENDIX B

MEMBERSHIP OF LRC COMMITTEE ON CHILD CARE ISSUES

CHILD CARE COMMITTEE
MEMBERSHIP
1993 - 1994

LRC MEMBER: Sen. Frank W. Ballance, Jr.
P.O. Box 616
Warrenton, NC 27589
(919)257-1012

President Pro Tempore’s Appointments Speaker’s Appointments
Sen. Russell G. Walker, Cochair Rep. Howard J. Hunter, Jr., Cochair
1004 Westmont Drive P.O. Box 506

Asheboro. NC 27203 Murfreesboro. NC 27855
(910)625-2574 (919)398-5630

Sen. Austin Allran Rep. Dock M. Brown
P.O. Box 2907 : 14 Meadow Lane
Hickory. NC 28603 : Weldon. NC 27890
(704)324-5200 (919)536-2428

Ms. Nancy Lamb Rep. Bobby H. Griffin
1507 Rivershore Road Box 308

Elizabeth City. NC 27909 Monroe. NC 28111-0308

(704)283-8148
Sen. Jeanne Lucas

3608 Glenn Road Rep. Robert C. Hayes
Durham, NC 27704 437 Briarwood Place SE
(919)688-2838 Concord. NC 28025

(704)788-4016

Mr. John Niblock

1318 Dale Street. Suite 110 Mr. Ted Frank Kiker

Raleigh. NC 27605 3415 Zelda Lane
Matthews, NC 28105

Sen. Jim Richardson

1739 Northbrook Drive

Charlotte. NC 28216 Ms. Margaret R. Murray

(704)399-1555 608 Royal Street
Raleigh, NC 27607

Ms. Sue Russell

P.O. Box 901

Chapel Hill, N.C. 27514 Rep. William O. Richardson
3694 Glenbarry Place
Fayetteville. NC 28314
(910)867-0371



Rep. Constance K. Wilson
726 Lansdowne Road
Charlotte, NC 28270
(704)364-2311

Staff: Clerk:

Ms. Susan Sabre Ms. Hazel Cooper

Bill Drafting Division 526 Legislative Office Bldg
(919)733-6660 0O: (919)733-5621

H: (919)787-0941




APPENDIX C

INFORMATION ON CRIMINAL RECORD
CHECKS OF CHILD DAY CARE PROVIDERS
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AMERICAN BAR ASSOCIATION Center on Children
and the Law
1800 M Street. NW
Washingron, OC 20036
1202) 331.2280
ABA Fax 1202) 331-2220

MEMORANDUM

TO: State Criminal Record Repaositories, Child Care/Youth Service
Organizations, Child Protection Advocates and other
[nterested Parties

FROM: Noy S. Davis, Esq.

American Bar Association Center on Children and the Law
DATE:  Javuary 6, 1994
RE: The National Child Protection Act of 1993 (aka "the Oprah

bdl™, Public Law 103-209.

Ot December 20, 1993, President Clinton signed the National Child
Protecticz Act into law. The ABA Center on Children and the Law has -
reczived 3 pummbder Of inquiries about the Act. In particuiar, individuals bave
asked wherher the Act requires or permits all child care and youth service
crganwzaticns to cosduct aational criminal record checks on their workers.
Because the Ceunter has undertaken a two-year project, Effecave Screening
of Chul Cure and Youth Service Workers,' in which various methods used to
ideutify poteutially abusive persons working with children are being
examined, w~ have followed the development of the federal legisiation
closely. This :suvtnorandum answers some basic questions about the Act and
suspuarizes i provisions. Shouid you have any further qusuons, [ can be
reached at (20 331-2244.

Doss the Act require or permit child care or youth service organizatiors to
conrduct crimingd record checks on their current or prospective worksrs?

The Act does not itself either require or permit any organizations to
condust staie or federal criminal record checks on their workers. The Act
doesn’t address access to state criminal records at all; the right of access to
state criminal records remains a matter of state law. With respect to
national criminal background checks on persons working with children, the
Act maintains e framework set forth in 1972 appropriations legisiation
which requires that there he a swate siatute (approved by the U.S. Auorney
Genzral) that awhorizes @ national criminal background check through a

‘The study, Effective Screening of Child Care and Youth Service Workers, will be
compieted and a {inal report issued ig July 1994.
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designated siate agency before anv such check can be made.* Thus. for child care or youth
service organizatiogs to be able to obtain any information based on national criminal
background checks on their workers, they still must: (1) be required or permitted to do so
under an existing state statute (one that has aiso been approved by the Attorney General);
and (2) request the check through a designated state agency, NOT directly through the FBL

Every state has a criminal record repository, which may be operated through the
state police, public safety, or law enforcement department or the state bureau of
investigation. Generally, this state agency handles the requests for any state and federal
criminal record checks on persons working with children. (In addition, a state regulatory
agency, such as the state department of human services/resources, frequently is involved as
a result of licensing, certification or registration provisions requiring criminal record checks
on certain persons working with children. This agency may be the agency to whom the child
care organization applies for the check.)

What does the Act do?

The Act enhances. and focuses attention on. the existing national background check
system to which child care placement and broadly-defined child care’ organizations may,
depending upon state law and through a state agency, be required to obtain informauon as
to whether an individual (a current or prospective operator, owner, empioyee, volunteer or
person who may have unsupervised access to a child to whom the organization provides
services) has been coavicted of, or is under pending indictment for, a crime that bears upon

. the individual’s fitness to have respounsibility for the safety and well-being of children.

The Act builds upon the FBI's criminal record system and encourages states to
authorize the use of criminai record checks on persons who work with children through
three main components: (1) provisions that augment the scope and accuracy of state
records that, along with federal records, comprise the existing national criminal background
check system maintained by the FBI (hereinafter FBI Checks); (2) requiremeants and
guidelines for any state procedures that may require FBI Checks on curreat or prospective

*See Pub. L. 92.544, Title 1L, §201, 1972 U.S.C.C_.A.N. (86 Stat) 1307 (reievant language aiso set forth in
note, entitled Funds for Exchange of Idenafication Records, following 28 US.C.A. §534 (West 1993)). Duly
enacted state statutes have generally been approved by the Attorney General States seeking to eoact
legisiation authorizing nationai crimisal background checks may wish contact the Control Terminal Ageacy
for the National Crime Information Ceater (NCIC) in their state or NCIC in Washington, D.C.

? The Act defines "child care” 1o inciude the provision of care, treatment, education, training, instroction,
supervision, or recreation (0 children by persoas having unsupervised access to a child (hereinafter Child Care
and Service refers to these types of activities as well as child care placement services). The Act §5(c). What
constitutes "unsupervised access” is not set fortl in the Act. If the term refers to situations where a3 person
is oot under line-of-sight supervision. thea most child care and youth service organizations would probably fall .
within the Act’s definition of child care. If the term refers to a lack of aay oversight of child or youth service
workers, then most orgagizations would probably not fall within the Act's definition of child care. The
legisiative history indicates that Congress intends the Act 10 potentiaily encompass a broad spectrum of child
care and youth service workers, so "uasupervised access” is likely to be interpreted so as to include most
organizations.
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owners, operators. empjoyees, and volunteers of Child Care and Service organizations as
well as persons who have or seek to have unsupervised access to a child to whom the
orgar toa provides services: and (3) funding provisions which may make monies availabie
to ass... States in reporting state child abuse crimes and that, beginning in December 1994,
may reduce other monies if states are not in compliance with the Act.

A more detailed discussion of the Act’s provisions follows. (Copies of the Act and
the Report of the House Committee on the Judiciary are attached.)

SUMMARY OF THE ACT'S PROVISIONS

L. STATE CHILD ABUSE CRIMES: STATES MUST REPORT OR INDEX CRIMES
IN THE FBI SYSTEM

The Act reguires State' criminal justice agencies to report or index State child abuse
crime information in the FBI's criminal record system and sets up a framework for the U.S.
Attorney General to oversee this effort. Currently, the FBI maintains 24 million criminai
history records voiuntarily submitted by the States. An enhanced national criminal history
record system is being deveioped in which state criminal records would be available through
the FBI by means of an interstate indexing system (known as the Interstate Identfication
Index or IIT). Ultimately, it is contemplated that state criminai records will be availabie on-
line for empioyment screening purposes through this indexing system and a computerized
nationa] fingerprint file (known as the Integrated Automated Fingerprint [dentification
System or LAFIS). As the House Committee Report on the Act makes ciear, the Act does
not require States or the FBI to create any new databases: rather it is "intended to give
impetus to efforts currently underway to implement the [AFIS and the [III].~

of Crimes and Information to be

FBI. "Child abuse crime" is defined as a crime committed under any State iaw that "invoives
the physical or mental injury, sexual abuse or exploitation, negligent treatment or
maltreaznent of a child by any person." (The Act does pot require States to report
information about crimes that do not involve children.) The word "invoives® is key here.
A charge or conviction for assault, kidnapping, rape, etc. where the child was the purported
victim will need to be reported even though the offense is not specifically labeled as a child
abuse or child sexual abuse crime. Specifically, the informadon that must be reported
includes identifying information about the person who has been arrested for or convicted
of the crime (e.g., full name, race, sex, date of birth, height, weight, fingerprints), a
description of the charges and any other information that the Attorney Geaeral determines
to be useful in identification.

‘A "State” is broadly defined under the Act to inciude the (ifty states, the District of Columbis, the
Commonweaith of Puerwo le.AmnSlmon,theVmMnds.GumudxheTmTanmnaofm
Pacific. In this memorandum, "State” has the same broad definition.

SHLR. Rep No. 103-393, 103d Cong., Ist Sess. at 7 (1993).
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B. tto to Ov Dt
Timetabies and Qu!deungs for Reporting or lnt_i_e_;mg. 'I'he Act requires the Attorney
General (by June 1994 and subject to the availability of appropriations) to: (1) determine
a timetable by which each State should be able to provide child abuse crime records on an
on-line basis through the FBI; and (2) establish guidelines for the reporting or indexing of
child abuse crime information in consultation with State officials.

C. Disposition Data Levels as Part of State Timetables. The Act mandates that

each State timetable (determined by the Attorney General for each State to report child
abuse crime information) require the State: (1) not later than December 1996 to have in
a State computerized criminal history file at least 80 percent of the final dispositions that
bave been rendered in all identifiable child abuse crime cases in which there has been an
event of activity within the last 5 years; (2) continue to maintain a reporting rate of at least
80 percent for final dispositions in all identifiable child abuse crime cases in which there has
been an event of activity within the preceding 5 years; and (3) take steps to achieve 100%
disposition reporting, including data quality audits and periodic notices to criminal justice
agencies identifying records that lack final dispositions and requesting those dispositions.

D. M&wmmmmmm
Crimes and ual Report of Each State’s s
Crimes. The Act imposes two additional obligations on the Attorney General, subject to

the availability of appropriations. The Attorney General must publish an annual statistical
summary of the nation’s child abuse crimes (which is not to contain any information that
may reveal the identity of any particular victim or alleged violator). Further, the Attorney
General is to publish an annual summary of each State’s progress in reporting or indexing
child abuse crime information to the FBL

E. OLIDP Study of Child Abuse Offenders. Not later than Jume 1994, the

Administrator of the Office of Juvenile Justice and Delinquency Prevention is required to
begin a study of comvicted child abuse offenders and other relevant information to
determine: (1) the percentage of convicted child abuse offenders who have more than one
conviction for an offense involving child abuse; (2) the percentage of convicted child abuse
offenders who have been convicted of an offense involving child abuse in more than one
State; and (3) the extent to which and the maaner in which instances of child abuse form
a basis for convictions for crimes other than child abuse crimes. The OJJDP Administrator
is to submit a report with a summary of the study’s results to the House and Senate

Committees on the Judiciary by December 199%4.
IL.  STATE ACTION ON FBI CHECKS UNDER THE ACT

As previously noted, the Act does not itself permit or require FBI Checks on Child

are and Service providers nor does it mandate States o enact laws permitting ar requiring
{>:/FBI Checks on Child Care and Service providers. However, if States have (and presently
appronmately 30 states have some provision authorizing FBI checks on some types of Child
Care and Service workers) or later enact similar laws, then the Act: (1) requires States to

use reasonable efforts to respond to FBI Check requests within 15 business days; (2) sets
forth guidelines for State procedures regarding FBI Checks; (3) authorizes the Attorney

4
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General to issue reguiations regarding State procedures for FBI checks: (4) contains
provisions limiting liability: and (5) limits fees that may be charged for checks on some
volunteers and admonishes States to establish background check fees for non-profit entties
that "do not discourage volunteers from participating in child care programs.” Each of these
provisions is discussed in greater detail bejow.

. " to Respond to Reguest for
Days. If a State has procedures that require qualified entities to conduct FBI Checks, the
Act requires the State to "make reasonable efforts” to respond to check requests within 15
business days. Lengthy turnaround time -~ the time from a request for a check on someone
.| to the time results are received — has historically been a probiem with criminai background
'&) checks. Whether this "reasonable efforts to respond within 15 business days” provision will
NS shorten turnaround time depends largely on what will be construed by the Attorney General
}w as constituting "reasonable efforts” and what enforcement mechanism, if any, may be
e LB developed by the Attorney General.
c,*‘ﬁp

B. Guidelines for State Procedures Regarding FBI Checks. If a State has
,\0“‘ procedures that require an FBI Check, the Act mandates that those procedures require: (1)

a signed statement and fingerprints from the persoa who is the subject of the FBI Check:

2) a specified process for challenging information in the resuiting FBI Check report (3)

he state agency to conduct research for missing data: (4) the release of oply the
\\, ,/v %«‘r determination as to conviction or pending indictment of the relevant crime(s), NOT the
= L} w release of the criminal record 1tself to the organization; and (S5) fee limits for some
U volunteers and non-profits.

: 1. There Must Be a Signed Statement and Fingerprints from Check Subject. State
- procedures on FBI Checks must prohibit a business or organization providing Child
Care and Service from requesting an FBI Check uniess the person about whom the
check is sought provides a set of fingerprints and signs a statement that sets forth:

the person’s name, address, date of birth (as appearing on a valid
identification document (as defined in the 18 U.S.C. 1028)°%);

that the person has not been convicted of any crime or a description (and
particulars) of any crime(s) for which the person has been convicted;
notification that the organizaton may request a background check and
agdvises the person of his or her right to obtain a copy of and challenge any
background check report; and

notification that prior to the compietion of amy background check, the
organization may choose to deny that person unsupervised access to a child
to whom the organization provides care or services.

- %18 US.CA §1028 _(Weu Supp. 1993) does not list specific types of valid documents, but defines
“identification document” as"a document made or issued under the authority of the United States Governmeat
[or state or foreign governments or international governmeatai or quan-govemmenul orgagizations| which,
when compieted with information concerning a particular individual, is of a type intended or commonly
accepted for the purpase of ideatification of individuals.”
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2. The Subjeces of All Checis Are Entitled to Specified Due Process Rigis. State
procedures for FBI Checks must require that each person who is the subject of an
FBI Check be entitied to obtain a copy of any background check report and to
challenge the accuracy and compieteness of any informaton in the report and obtain
a prompt determination as to the validity of a challenge before a final determination
is made by the state agency.

3. State Agencies Are Required to Conduct Research for Missing Daza. If an FBI
Check is done on an employee or volunteer who works with children (pursuaat to
a State statute approved by the Attorney General), the FBI will report the results of
the federal check to the designated State agency. The State agency will review the
report from the FBI and, under the Act, if the FBI repors lacks "disposizion daa” (Le.,
informasion as to whether a conviction, acquial, dismissal, etc. resulted) then the State
agency mus: conduct research in "whatever Swate and local recordkeeping systems are
available" in order 1o complete the record. One of the problems with criminal record
checks has been missing disposition data: if this is the case, the Act requires the
State agency to conduct research for the missing information, even across state lines.

d. The Determinasion of Conviction/Pending Indictmens, NOT the Criminal
Record Itself, is to be Provided to the Employer. Under the Act, the State agency
(through which the request for and resuits from the FBI Check are funneiled)
determines whether the individual "has been convicted of, or is under pending
indicument for, a crime that bears upon an individual’s fitness to have responsibility
for the safety and well-being of children." Under the Act, the State agency is
permitted to convey such a determination, but not the full criminal record, to the
entity requesting the check.

5. State Agencies to Determine Specific Crimes that "Bear Upon an Individual’s
Fitness o Have Responsibility for the Safety and Well-Being of Children." The Act does
ot list the precise crimes that are deemed relevant, but generally refers to crimes
that "bear upon an individual's fitness to have respoasibility for the safety and well-
being of children." This provision appears to permit State agencies to determine the
specific crimes which are relevant aad may allow some differentation depending
upon the type of employment or volunteer position that is sought For example, a
State may find that coavictions for some drug offenses do not render a person
unsuitable for certain positions (e.g. in Juvenile Substance Abuse Treatment
Ceaters), although they may make that person unsuitable for other types of Child
Care and Service positions (e.g. in day care). .

6. Boch the Check and Its Resuits Can Only Be Provided Through a State Agency
Pursuans to State Law. The Act requires that FBI Checks be handled in compliance
with Public Law 92-544. For years, this law has been the vehicle allowing certain
private organizations access to FBI files for employment and licensing purposes
through a designated State agency if a State statute, approved by the Attorney
General, authorized nationwide screening of criminal records by fingerprinting the
applicant. As previously noted, the Attorney General has generally approved state
statutes submitted uader Public Law 92-544.

-4
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C. Attornev Geperal May issue Regujations. The Attorney General is authorized

to issue reguiations that prescribe "such other measures as may be required to carry out the
purposes of this Act. including measures relating to the security, confidenuality, accuracy,
use. misuse. and dissemination of information, and audits and recordkeeping.” In issuing
these regulations, the Attorney General is to encourage the use of the best technoiogy in
conducting background checks.

D. Limitation on Damages Liability. The Act contains two provisions limiting

liability in damages actions: (1) a Child Care and Service business or organization shall not
be liable solelv for failure to conduct a criminal background check on an owner, operator,
employee, volunteer or other person having unsupervised access to a child: and (2) a State
(or political subdivision, agency, officer or empioyee thereof) shall not be liable for the
failure of any business or organization to take adverse action against a provider who has
been the subject of a background check.

The effect of these provisions is unclear. With respect to the first, to the extent
liability has been found in cases where children were abused by a child care worker (who
had a previous child abuse or other conviction), liability has often been based on a general
tailure to adequately investigate that child care worker's background and not simply upon
the failure to conduct a criminal record check, if one was available. In these situations. the
etfect of the provision may be limited.

This first provision may also affect a State that makes criminal background checks
part of the standard of care that certain employers must follow in hiring workers. In that
situation, the question arises as to whether this liability provision would preempt state law.
The answer is unciear: neither the Act nor the Report of the House Judiciary Committee
explains the reach of the provision. Testimony from the July 1993 hearings reflected a
concern on the part of some youth groups that the bill would effectively establish a standard
of care. [n light of this concern and the lack of an express Congressional inteation to
preempt State law on this point. the provision may well be interpreted in a limited fashion -
- simply to reflect that the bill does not establish a standard of care and not to preempt
states that may affirmatively establish such checks as part of a standard of care. In any
event. given the Act's focus on FBI checks and not singie State criminal record checks that
may be required or permitted under a given State's law, it appears that any preemption
would be limited to any State-required FBI checks rather than State criminal record checks.

The effect of the provision insulating a State from damages actions for the failure
of any business or orgagization to take adverse action against a person who has been the
subject of a background check depends upon how broadly it is interpreted. If the failure
of the organization to take adverse action against a person who has been the subject of a
check is due soiely to a decision (or negligence) of the business or organization based upon
accurate information received from the State, then it seems that insulating the State from
damages actions is appropriate. [f the failure of the organization to take adverse action
against a person who has been the subject of a check is due to the State’s failure to
competently process information pursuant to the check request, thea it is less ciear that the
State should be insulated from liability. As this provision in the Act currently reads, the
scope of the liability limitation is unclear.
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E. Fees for Volunteers and Non-Profits. The Act limits the fees that may be

charged for fingerprint-based background checks on some volunteers of businesses or
organizations that provide child care piacement services or that provide care, treatment.
education, training, instruction, supervision or recreation to children by persons having
unsupervised access to a child. For States that, after the Act, enact statutes requiring such
checks, the fees that may be charged for checks on volunteers may not exceed the acmal
cost of the background check conducted with fingerprints. In a number of States and the
federal government. background check fees inciude costs of automaton (e.g., computer
upgrades) as weil as costs associated with processing the background check.” This provision
woulid limit the fees that may be charged for volunteers checked under a statute requiring
such a check, but again only with laws that were enacted after the Act. For those States
that amend current statutes, if the amendment institutes a new requirement that certain
Child Care and Service organizations conduct checks, it may well fall within the scope of
this provision limiting the fees for checks on some volunteers. In addition, the Act instructs
the States to set check fees for non-profit entities that do not discourage volunteers from
participating.

II. FUNDING: CARROTS AND STICKS

The Act conuains several funding provisions: (1) the improvement of State criminal
record systems and the sharing of child abuse crime records with the Attorney General
under the Act are added to the list of purposes for which formuia grant funds under the
Omunibus Crime Coatrol and Safe Streets Act of 1968, 42 U.S.C. §3759(b), are to be spent;
(2) a total of 20 miilion dollars is authorized to be appropriated for fiscal years 1994, 1995,
1996, and 1997 through grants by the Attorney General and (3) beginning in December
1994, the Attorney Generai mav reduce bv up 10 10 percent for a fiscal year, a State’s
allocation under Title [ of the Omnibus Crime Control and Safe Streets Act of 1968 if that
State is not in compliance with the Act. As of this date, there has been oo money
appropriated by Congress for any of the new provisions of this Act, including the specific
respoosibilities of the Attorney General under the Act.

"Pub. L. 101-51S, Title I, 1990 US.C.C.AN.(104 Stat) 2112, authorized the FBI to establish fees to
process (ingerprint ideatification records and name checks for non-criminai justice, non-law enforcement
empioyment and licensing purposes "at a levei t0 inciude an additional amouat to establish a fund to remain
a\:aihble unll expeaded lo defray expenses for the automation of fingerpnnt identification services and
associated costs.” The relevant portion of this legisiation is included as a note, eatitled FBI Fees 10 Process
Fingerpnins ldensification Records and Name Checks, following 28 U.S.CA. §534 (West 1993).
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State Requirements for Records checks to Sereen child Care
Rarsonnel

In responss o publlc concern about patential child sexuul
abuse, many states have begun to raequire that criminal
racords be checked of licensees and persons who cars for
children. Often the requirsment covers family memkers, for
types qf care in a residential setting, Some states ars alaso
cheoking abusae ragistries. Staff with records of relavant
¢crimes or child abuse are not permitted to work in child
care settings,

Some aspects of this issue include the following:

-~ What crimes are relevant? Most statas have limited the
records checks to crines of violence, sax-related <¢rines, and
erimes against childran. Othars includs sukatance abuae and
burglary. Illinois covers all crimes except miner traffic
vioclations.

= Are records of convictions checked, or arrest rucords?

- HWhat records ars chacked? 3Some states check stata records
of crimes, FBI records, and a new national records centar,
or the search may be limited to state records, Soma states
¢lleck only state records unless a porson in new to the state.
Recoras of child abuse may alse be checked, either through
the state’'s central registry, or other racords of the social
service agency.

- Dues the procedure protect thosa who ware falsely accused
of crimes or abuse? For criminal records, mogt states only
search for records of gonvicticns, but abusa registries
include nanas of porsons whose cases have not been
adjudicated.

~ Are feodaral racords checked as wall as state records?
Checking Pederml racards yields records when & person haa
committed crimes in other states, but it is expensive and
time~consuming. Some states check Federal records anly of
persans who live across tha state line, and some chaeck
recorda of those who have lived in tha atats only a few
vears.

= Arq ghecks made by name orc [ingerprinting? Federal checks
raquire fingarprintings; state records can be checked by
' name or fingerprinting. If only namas are checked, then
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individuals may sscape identification by uging a new nanes.

-Who is checksd? Some states check records of all starf?f,
voluntears in centers and of family day care providers, their
asaistants, housahold nembars and sometimes sometimas other
relutivaes. Other stateg limit their checks,

IR AR B Y T TV TRIEN

- Are both fanlly day care and centers covered by the
raquirenent? Some states check family day care but not
cantacs.

= Who has access to racorda? How does the stats assure
privacy cof records?

Even when a state develops policies that deal satisfactorily
with these issues, there are still issuqes ¢f cost and time
deluys. Since moat ©f %he individuals whe abuse children
have not yet been detectad and convictad, the &riminal
recerds and abuse registries vill raveel only a fraction of
potaenzial abusers, st a high cokt. States may lose their
ability To facilitate new supply of child care by responding
in A timely way to appliocmnts for licensaes.

Some stataes are opposed to checking records. BotZlenacks in
racords-checking nay daelay a state’s apbility €0 respond to
applicants for llcenseas in a timely and helpful way. They
fear that pressures to chack records may force tham To use a
disproporticnate amount of tTax money an a limited method of
protecting childran., One =tate commentaed "Unproductive and a
waste of time and money." Other states bellave that
{dentifying any potenzial abusers has t0 ba dcne Lf it cffers
sone protacticn to children.

Table 10 and its nctes identify whether chacks are nade of
szate records, FBI Recocrds, or child abuse records, and what
staff and othar individuals are covered by the requirement.

Twenty states 4o not check abuse rogiseries, and twenty-two
statas do not check criminal recorde for staff in centers.

For fanily day care, twenty-three gtates do not check abuse
registries, and twenty states doc not checkx criminal records.

Saeven states do not routinely check any records:
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sState exents for Raegords Checks to Screen Child Care
Personne —

In response to publlic concarn about potantial child sexunl
abusa, many gtates have begun to reguire that coriminal
records be checked of licensees and paersons who care for
c¢hlldren., Often the raguiranent covars family membars, fo-
Typee of care ln a residantial setting. Some ztates Ere alag
cheoking apuse ragistries, 8ta?f with records cf ralevant
crines or child abuse aro not permittad to work in child
care nattings,

Some espects of this issue include the following:

- What oripes ars relevant? Moat gtatas have limited the
records checks to crimes of violence, sax-rulated crimes, and
crimes against children. Others include subgtance abuse and
burglary. Illincins ¢.varg all crimes axcept minor traffic
vielations.

- Ars records of convictions checked, or arrest records?

- What records are checked? Some stataes check State records
of crimes, FBI racords, and a naw netlional records center,
or the gearch may be limited to state records. Some sTtates
check only stato records unless a persen in new to the state,
Records of child abuse may also be checkaed, aither through
thae state’s central ragigtry, or other raecords of the aocial
faervico agency.

- Doe= the procedure protect thosa who ware falsely accusod
of crimes or sbuse? For criminal records, most states only
search for records of convictions, but abuse ragistries
include nameas of parsong whosg cases have not been
adjudiocated,

-~ Are federal racoras checked as well ag stato records?
Chacking Fedaeral records yields records wvhen a person has
committod crimes in othar gtates, but it is axpaensive ana
time-consuring. Some states chesX Federal records only of
persona who llva acroms the state line, and some check
recards of %those who have livad in the state only a few
vears,

= Are checks made by name¢ or Zingerprincing? Federal chacks
reguire fingerprinting; czate reocords can be ¢hecked by
nama or fingerprinting. If only names are checked, then
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Eleven states check criminal records but not abusae | L
registrias: ~;§, MD
AL LA k3 .
cT MD I m
L ME i pa
IN MS +  eh
Ky NX £ ir
| VA Booer
=Ll..«n~ S_ r¢
Pwetve states check abuse registries but not crizinal ’ £
records: : 1
AR IL NY ]
ae MO £D :
ol ND uT : ¢
DE NE " VT P

Indiana and Wigconein reguire a notarized form stating thas a
person has no reocord, and then spot check rocords on a randaon
basis for centars and homea. Montana and Ohio also reguire
affidavits, but Montana does not chack thenr and Chio did not
gupply the information abouf their methed. Alasska and
vaermont chack thair abuse regiscry, but only for center

licensees (the owners or directors) and lloensed family aay
care providers.

Only sixteen of the states that check criminal records are
routinely checking by Z2ingerprinting., They arat

AL LA
A2 MD
CA MN
FL NM
GA NV
HI PA
ID RI
KY wv

Miamsourl chacks by fingerprint only whan a positive
idencification cannct be made otherwisa.

Fourteen states check national records, through FBI checka,
rather than relying only on state records. They ars:
NM

AL

A2 NV

ca ‘ . PA®

GA RI
t HI TX*

O~ ['1"‘ |
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The states that require FBI checks may not check every
racord. Not enough detail was supplled by the gtates s¢ that
the policies could ha fully compilaed. Idaho checks only
individuals who have been resident in the state £or leaa than
three years; West Vircinia checks thosa who have baen
residenss for less than five years., Pannaylvania checka FBI
reccrds only for out-of-state naw job zpplicants, thosae who
live in another stata and work in Penhnsylvania. Taxas also
linita thair FBI ochecks TO cui-¢f-atate residenza,

B R L

é Chart 10.1 l1iats the states that require criminal records
: checks and/or mbuse roegistry checks f2or cenwers or group day

- care homes. Zhart 10.2 lists thess that do ne=w.

Twanty=-nine states nov reguire coiminal records checks far
88l Qor far licensees in centars., Thirty atatax Ccheck abuse
registries for centers. The biogest change batwsean 1986 and
1989 is a growth in the abusa registry checks, which were

qone in very few states in 1986.

Ninetean states check criminal records for group day care
homes, and twenty-one checkx chlld abuss registriaes 20T this

type ¢f care.

Twenty-£ive sTatas check criminal records for family cay
care, and twanty-eight check thair abuse regisztries,
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Chart 9:5. States that do not Check Criminal Records and/or Abuse Registry

Don’t Check Criminal Records Don’t Check Abuse Registry
Centers Group Family Centers Group Family
Homes Day Care Homes Day Care
Homes Homes
AK AK AK AL AL AL
AR DE AR CT CT CT
eer Mi AP FL MD DE
DE MT DC IN ME FL
DC ND FL KY MT IN
IL NE IL LA NM KY
MO NY MI MD OH LA
MT OH MO ME OR MD
NC sC MT M5 3C ME
ND SD INC MT TN MS
NE TN ND NC Wi MT
NJ UT NE NJ wY NC
NY Wi NJ NM NJ
OH WY NY OH NM
OK OH OK OH
SD OK OR OK
TN RI TN SC
uT sC VA TN
vT SD wil uT
Wl ™™ WY YA
WY uUT VT (REG")
VT WI
Wi wy
wy
@) (19 @ (20) (12) (23)

NOTES:
VT does not check abuse records for registered homes; only licensed family child day
care are checked.
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NH WA OR NV T NV
NM eo PA NY WA NY
NV ™ PA ed OR
OR va RI PA
PA WA Te RI
RI Wvs SD 82
sc co X ™
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vA VT WA
WA WA WU
WV Wve
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\
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#NOTES: Tabre—bimi——aRd=Ratrtmgie. 2

AK DC HI MO VT check abusa ragiszry only for tha licenseae;
i.a. the adrinistrator or family day care providser, but not
employees.

CA TA MA KY LA check records depending on ohild contact. MA,
persons who have unmonitorad access to children! KY, LA
anyons having dlsciplinary authority over a child.

KY does not check records of the directory othar states d4¢.

ID chaecks FEI records only when a parscn has nof bean a
resident of the stata for 3 years; WV for those who have been
rasidents for less than % years. PA and TX only for our-of-
8tate workars.

IN OH MT and WI requires affidavit 2rem individualg stating
that they have no records. 1IN and WI make spet checks of
records on a random basis: MT does nhot check.

MI checks the abuse registry and srizminal recerds for the
centar licensee only, not enplovees, chocke criminAl records
for home providaers, octher adulta and family nmsmbers. KY
raports they check amployees but not the administrxtor in
ganters. -

KXY and M8 raport that they chack cnhly employees in canters
and homes. The STAtEs may not mandats thase checks, since the
licensees are not checkad.

MO checke by fingerprint only when a positive identification
cannot be nade otharwiso.

OR checks abuse regissry only for family day cars.

VT chacks abuse recards for licenseas (ownars/directors) in
centars, and providerz only in licensed family day cara,
Registared family day care providers are not checked.

WV only checka zbusa records in the irmmedi{ate geographic
arsa.
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DON’T CHECK CRIMINAL RSCORDS  DON’T CHECK ABUSE REGISTRY
cmrms GHs FDCs cwrggg GHs FDCs
22 1a 24 20 1 23
AL
AK AR AK AL AL cT
AR DE . AR ey cT DE
ae MI ) FL MD FL
DE : MT pe IN ME N
DC ND FL XY MT KY
IL NE I LA NM LA
MO NY I MD OH MD
MT OH MO ME OR ME
NC s8¢ MT MS 8¢ ¥s
ND _ sh NC w7 N wT
NE ™ ND NC W1 NC
NI u? NE NT WY NT
NY WX KJ NM NX
o WY NY 0K OH
OK OH OK OX
RI OK OR sc
3D RI TN TN
TN sc VA Spy
uT 8D WI VA
M TN WY VT (REG)*
WI uT R
uy VT WY
WI
wY

*NOQTES: TABLE 10.2
VT does not check records for registared homes: only
licenaed homes are checked,
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CRIMINAL BACKGROUND CHECKS FOR CHILD CARE PROVIDERS

State Approaches

Sy

Hegy

" Yirginia
-6164

Gids

Background checks have been run on center and fumnily day care personnel since 1988,
including staff, board members, volunteers, and caretakers in fumiiy day care homes, They
are screened by name through the state police for convictions of ¢rimes related to children
and sexual offenses and murder. Individual applicants pay for the check about 80% of the
time and facilities pay about 20% of the time. The cost of the check is $5. It wakes five 10
seven days to process a check and the license is issucd only after clearance is given.
Applicants cannot appeul,

F1
4

e ‘“«i‘{"&; 4

st v:}.""fu;

Jenkins feels that the buckground check deters people who have committed crimes against
children from applying, as the system has found 7 convictions out of 15,000 clearances. She
is concernced that Virginia is only checking coavictions within the state and for limited
crimes. She recommends giving the facility the discretion to screen for more crimes,

Colorado
Decnnis Draper, Dept, of Socigl Services, Qffice of Child Care Services, (303) 866-5944

Background screens arc run on employees of centers, family homes, adoptive homes, or
foster care facilities since October, 1990, including adult residents of family day care
homes. The state checks the arrest sheet and sends it to the provider (or county) for
further investigation. Only state records are checked for pcople who have Iivccz in-state for
at lcust two years. If not, FBI records are also checked. A convietion of violent or scxual
offenses, drug sale, or an offense which has an "adverse reflection” on the individual
prohibits child carc cmployment. The individual ar the facility pays for the checks, which
cost $17 for a state chieck and $40 for state and FBI check. It takes about three days for a
name criminal check. If the name matches a qualifying crime, n week is nceded for a
fingerprint check, Appeals are granted and the Individual is not given a license until after
his or her appeal succeeds. Only the facility operator and the state and county Social
Services Depts see the records.

Druper is concerned about the slowness, as the Colorado Bureau of Investigation was not
prepared for the system. Ile also said there were probicmns finding out the result of the
arrest. He was especially concerned that, because the child care industry is transient, it is
difficult w transfer information from one facility to another. Around 5% of the checks

show an arrest record.

Georgla .
Asa Bearse, Department of Social Services, Office of Repulatory S“Wl's;“ 1404) 894-4719
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Since 1985, all employces of centers, fumily day care, or group homes are screcneq

erson frequently around u fumily day care hame is defined by state law as an em lo

tate records are checked by name on computer for employees, and fingerprints gre * o
checked for facility dircctors. If a match is found on & relevant crime, the state Office
Regulatory Services traces the case to the courts for the information on the crime gpg °
disposition. Convictions or arrests for any felony, or any drug offense (except simple
mirijuiana possession), or any sexuul offense prohibirs child care employment, unjegy

erson was acquittcd. The cost is $3 for a computer check and $20 for a fingerpring cpy y

t takes two days after the rcce'ift of the application to complete the check. Howeve, ?fck
there is a crime, it takes 30-45 days 10 get the court information and around 45 days f,,

FBI fingerprint check. Georgia will issue a temporary license bascd on the prcunﬁi‘; an , then !
check. \310; D
The process allows for appeals. A hearing officer can overturn a decision based on (£ the
mitigating circumstances and « person appealing can be employed until a determination cond
has been made against him or her by the hearing officer. The Criminal Records Unit apg D.H.
the I.egal Unit of the Office of Regulatory Services sce the records. Bearse feels that whjj Assi
the system has deterred criminals, the state is spending too much {or not catchin many Mar
criminals. He thinks that word has spread that the state is checking criminal backgroung, app!
and so those with such background are not applying for child care employment. He is alg, the
disturbed by the long wait for court records and by certain errors in the records, such as whe
listing the wrong crime. 1le also thinks there are too many non-pertinent crimes under "any che
felony,” such as tood stamp fruud, credit card fraud, or livestock theft. por
Th
ch:
pr
lowa pe
PY
yt
W
5

lowa has been checking child care applicant names who have been convicted of certain

crimes or have been the subject of a “founded child abuse report” for about five years. The

state uses the checks 1o register group and family care homes and 10 license chiid care ¢

centers. Aftcr obtainingana )F 1cant’s criminul record showing a convicted crime from the ‘
f

state Department of Criminal Investigation, an "evaluation process” begins in the Day Care
Unit's District Office. The process includes a committee, usually comprised of the
licensing consultant, the district service administrator, and a social worker. This committee
decides if the applicant should be licensed or registered. A regular Human Services
Dcpartment appeals process is used. The licensing consultant and the owner of the facility
are the only people who see the criminal records when licensing a center. The District
Office of the Day Care Unit and the provider are the only ones who see the records when
registering group or (amilg care homes. The check takes three to six weeks, and longer in
the fall because of new school openings. Registrations are issued only after clearance of
the check, but a license will sometimes be issued during the ¢heck with an understanding
that it is pending.

Boseh thinks the evaluation process is much fairer than using the administrative code of the
state to make a determination. lowa previously did it that way. She thinks a state should -
have some kind of screening of criminal histo?. She is concerned that lowa’s checks are

only limited to within the state boundaries and that it takes too long to process. Her ideal
goal is 24 hour wrnaround. .
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Msaryland

nistrat ¢ ‘ ¢ (3 SR4.

Maryland started running criminal record checks on child care center providers in July,
1986. Because it was unclear whether family day carc providers were covered by the law
then, they were added in July, 1989, Maryland law does not prohibit applicants from
working s u child care provider if they have been criminally involved. ﬁ gives authority 1o
the Department of Human Resaurces (D.ILR.) the discretion to prohibit employment.

If the checks reveals a previous conviction or charge, D.ELR. investigates the case und
conducts discussions with the applicant to reach a decision. Lantz said the group within the
D.H.R. that decides is usually comprised of the Assistant Director for Licensing, the
Assistant Director for Standards, and the Directar of Child Care Administration.

Maryland checks hoth the state central registry and FBI fingerprints for family day care
applicants. It checks anly FBI fingerprints for child care center applicants. When running
the state cheek for family day care applicants, any previous criminal history is sereened for,
whether the person was convicted or just charged with an offense. The FEBI fingerprint
check is limited to commit or attempted to commit murder, child abuse, rape, child
pornography, child abduction, kidnapping, or a sexual offensc.

‘The FBI check Is $23, with a $2 administrative fee going to the stute. The state check
charge of $18 began only this week (April 15 1991). The state had not previously charged
providers any fee for it. All child care applicants, whether famlly day carc or centers must
pay $41 because the FBI check includes Maryland. Lantz said that there have been serious
problems getting checks processed. She mentioned one case that has not come back after a
year and a half. She said that part of this problem is how unprepared the state repository
wus for the system. Out of 1226 record checks for family day care cuses, 70% were within
S0 business days and the other 30% averaged 72 busincss days to process the application

The law requires every person wishing to work in day care apply for a criminal history
check and sign a disclosure statement about his or her eriminal history. For centers, 2
person can hegin employment as soon as the application for the check is made. Maryland
procedures/regulations srecify that for family day care, a pcrson cannot be registcred until
either the state or federal records have heen checked, The applicant is given & "provisional
registration” until the other record check is reviewed, It takes approximately 3 days for the
state rccord repository to acknowledge receipt of the application. Once the employer and
the licensing authority reeeive this information, the center applicant is registered.

Because the Maryland Depuartment of Public Safety and Corrections (D.?:S.C.) does not
specify the crime to D.H.R., D.P.S.C. is the only agency that sees the criminal records.

While Lantz definitely feels 2 background eriminal check should be mandated, she
identificd several problems with Maryland's system that she considers serious: 1) the
timeliness probiems 2) frequent inability of the I'Bl to get legible fingerprints. Often times,
pcople cannot produce legible prints, especiully if their previous ]Obé) were labor-intensive
with hands. Maryland has no language in the law about situations where no legible
fingerprints are available, cven though fingerprint checks are required. She sees this as a

roblem and cautions other states about it. 3) Because tate law prohibits the D.P.S.C.

rom sharing the criminal records with the D.FLR., the D.H.R. often relies on the applicant
for specifics. She also recommends that & state repository inform the licensing agency if a
new charge is filed against « registcred or licensed child care provider.

Bz

33@3}7/51":1 £Z88 Wd12:182 - SR-vR‘2Ee8T WA0D LICNY H3d AOD: oL HINAN3T TISDON:  WOXS



:I:mef P‘noac Sv(‘ve?—NCSL. Ctu'lcj Cug S“"A{:F, A(m‘: qu ?’;-' 1 ‘ﬁ

At the request of the Maryland legislature, the D.H.R. ran a study of their program | KenluCR
year. Lantz will send me a copy next week. ast
Callfornia - Kentuc)
g having
; i i ; # grocess
W@mu&mm&m% 3 fne pr.
4 3 pe LiC
California has heen checking prior convictions of any crime since either 1974 or 1973, ¢, z . th
state records are checked unless the applicant just moved to the state within wo years o n 7 she §
DSS has reuson to believe he or she has an out of state record. Fingerprints are Chcckcé ne 1:
the state's Department of Justice and at the FBI if needed. Either ﬁxe provider or the u g lc':?,
applicant pays the screening fee, which is $27 for the state and $23 for the FBI, if necqey say .
An additional $3-825 fee is charged for fingerprint rolling, except for child care with fewe ser .
than 7 children, which is & good portion of the family day care homes. DSS is the only stm(
agency that cun see the criminal records, It takes 45-90 days for the criminal record CKCC,( pase
1o be processed.
The state also checks the central registry of suspected ¢hild abusers us a separate indicator
since 198S. "T'he state cannot deny g license on this basis, but DSS investigates the '
circumstances, detcrmines whether there was abuse, and can deny the license bused on tiye Neb
applicant’s conduct being inimitable. This method denies less than 1% of applicants a ¢
license.
' Bec
The statc has recourses for the applicant if he or she disagrees with the decision to deny a S
license. ‘The first recourse is the “exemption process.” In order for the exemption process
to begin, the provider must request it. The DSS allows applicants in the exemption process To
to remain employed during this appeal, unless he or she has been convicted af sex offense m
against a minor, sexual battery, child abuse or neglect, or any felony. If this is the case, the “{‘
DSS orders an cnd to employment until the applicant is suecessful in the exemption H
process. The exemption process consists of the applicant giving his or her sidc to the P
conviction to 1SS, an opportunity for the individual to provide references, and an .?
evaluation by the DSS of the case. Most felonies or abuse convictions cannot be exempted. [‘
If the person wus convicted with a sentence enhancer, such as violence, an exemption
cannot be granted. : f
The second rccourse is the Employce Nume Clearing Hearing before an Administrative ¢
Law Judge. If the applicant can show xrcponderance of evidence 1o support his or her !
contention, the AJ approves the appeal. ‘
. Schiedegger thinks that a criminal history check is a necessity. Even though California
identifies 19 of child care applicants with applicable criminal histories, she thinks it is
significant if one person is stopped from harming a child. She also noted the comiort level
ot consumers witg the system. She pointed out that occasionally errors are made during
the cheek. Another maujor problem is the timeliness. Scheidegger recommends that & stute
{aw provides for an interim type of license, so that an applicunt can begin work before the
45-90 days when the check is completed. Originally, California did not aliow for this. The .
state amended its law by permitting people to begin employment in an already licensed
facility whilc the check is underway, as long as they submitted their fingerprints and signed
a conviction statcment. : .
@22
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; ' Kentucky

i
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i

¥ Jeun Cole, Depariment of Licensiny and Regulation, (502) 564-280Q

Kentucky has heen checking previous child abuse and neglect convictions of any adult
having cantact with a child since around 1986. The law requires such individuals clear this
rocess before beginning cmployment. ‘The process usually takes from four to six weeks.

e provider pays the $4 for the state recards check, which includes fingerprints and only
the Licensing and Regulation Dept. sees the records.

L ATNIECT 'Y 7 R T S

She thinks it is not very effective hecause the state only checks convictions of child abuse.
She fuvors including sereens for those charged with child abuse, but who were convicted on
a lesser or different charge. She says this happens frequently, but the Department lawyers
say that using a charge ot one offense but resulting in a conviction of another offense 10

- sereen for child abusers has legal problems. She says this necds to be resolved or the

= system will continue to be hampered. To date, no applicant has been denied a license

~ Dbased on a previous child abuse conviction.

Ncebraska

k : men {ealth hil r
i 2 -802

The state does central registry checks for employees of family day care homes with 4 or
more children. Lancaster County and the city of Lincoin check any charges or convictions
with the local police. There, a city license is required for family day care homes with more
than one family. There is no cost in the local check and information can be given over the
phone at the time of the request or a weck later by writing. The city and county will not
allow employment until after clearance. The state automatically licenses an applicant and

“revokes it later if a check is positive. The state's appeals process is through the Nebraska
Dept. of Social Services and the local appeals process is done through district court.

Bean thinks that the county Is doing an "excellent job" of preventing child abusers in family
day care homes. She says that it {s difficult to enforce the license law, as unlicensed care is
provided. She referred me to Gail Flannery, whose thesis is on the legality and practicality
of central reglstry checks.

O-2¢ "
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CRIMINAL BACKGROUND CHECKS FOR CHlLD CARE PROVIDERS

State Approaches

Connecticut

Centers and family day care homes are regulated by rwo different departments.
Fealth Services conducts background checks for centers. The Department of
Human Resources conducts checks for family day care homes.

1 i 1) 566-
Connecticut has run background checks for center-based child care for five years.
Only state records, running back five years, are checked. Federal records are not
checked because of the $25 fee. No fee is charged for state records checks. The
prucess takes 30-45 days. -

Staff feel that the process provides "a false sense of security” because Connceticut
only looks at records over the last five years, does not consider nullified reports or
pending matters. Currently, only new employees ure screened, updated screens are
not provided for long-standing employees.

When the procedure was implemented, the Department volunteered to carry it out
without additional staff. In the words of the interviewee, "This was a hig mistake",
Lack of staff and resources compromise the effectiveness of the process.

iouistang
ve Phillips, Divisior { i ificati 342413

Background screens have been min on center-based personnel since 1989. Both
state and fecieral check are made using fingerprints, The child care center, as
employer, covers the $13 fee. The state police are taking from six months to a year
to conduct the screen. Once the employee’s fingerprints have been taken, the state
police submit a "receipt” to the center which documents that the screen is being
concucted and relieves the center from liability during the waiting period. The
licensing chief has the discretion to look at the record and use a case-by-case
approach to determining if an applicant should be approved. He cautions that
af?:ropnatc levels of manpower und resources must be allocated to make this an
cifcctive procedure. One violation per 1000 checks is the average.

IDAHO
Perry Ackerman, Department of Health and Welfare, (208 334-5702

Idaho has conducted child care personnel background checks since August 1987,
Providers who mect a three-year residency requirement are cxempt but must sign a
“self-declaration” stating that they have no record. Statc and federal records are
checked. The charge is $33, only $20 is paid by the applicant because of a glitch in
the state law. Staff see the process as a tool, not an end to itself, Other fuctors are

Vs
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considered in determining whether the provider is allowed to operate. A three-
member exemption review committce at the regional level determines whether an
applicant whose recard reflects an infraction may be aliowed to operatc. The
process takes 30 to 4S5 days. Problems exist rclgardin§ failures of counties to report
to the state and states rernning to the FBIL. If there has been an arrest but no
disposition, staff must rely on police personncl to obtain information from aother
law cnforcement bodics. Idaho is in the process of computcrizing the system and
expects an easier to handle process. An initial backlog strained personnel and
resources when the system was first put in place,

G- 30
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LIST OF OFFENSES
KENT Y

capital offense

class A felony

class B felony involving the death of the victim
rape in the first degree

sodomy in the first degree

conviction or plea of guilty to a sex crime

VIRGINIA

felony related to abuse, neglect, or exploitation of children or adults
misdemeanor related to abuse, neglect, or exploitation of children or adults

RHODE ISLAND

murder
voluntary manslaughter
involuntary manslaughter
kidnapping
kidnapping with intent to extort
first degree sexual assault
second degree sexual assault
third degree sexual assault
assault by spouse
assault with intent to commit specified felonies
felony assault
domestic assault
first degree child abuse
second degree child abuse
incest
child snatching
exploitation for commercial or immoral purposes
transportation for indecent purposes:
harboring, prostitution
pandering
deriving support or maintenance from prostitution
circulation of obscene publications and shows
sale or exhibition to minors of indecent publications, pictures or articles
child nudity in publication

any offense constituting a felony which is enumerated in Rhode Island General Law 21-

28-1.01 et seq. the Uniform Controlled Substances Act
TH A

offenses against the person
offenses against morality and decency

©- 3i



T ROLINA NTINUED
contributing to the delinquency of a minor

LOUISIANA

first degree murder

second degree murder

manslaughter

rape

aggravated rape

forcible rape

simple rape

sexual battery

aggravated sexual battery

aggravated kidnapping

simple kidnapping

oral sexual battery

aggravated oral sexual battery

criminal neglect of family

incest

carnal knowledge of a juvenile

indecent behavior with juveniles

pornography involving juveniles

molestation of a juvenile

prostitution

prostitution; persons under 17

soliciting for prostitutes

inciting prostitution

promoting prostitution

prostitution by massage

massage; sexual conduct prohibited

pandering

letting premises for prostitution

letting premises for obscenity

enticing minors into prostitution

crime against nature

aggravated crime against nature

cruelty to juveniles

distribution or possession with intent to distribute marijuana or narcotic drugs listed in
schedules [ to V

ARI A
sexual abuse of a minor
incest

first degree murder
second degree murder

£- 32



ARIZONA (CONTINUED)

kidnapping

arson

sexual assault

sexual exploitation of a minor

contributing to the delinquency of a minor

commercial sexual exploitation of a minor

felony offenses involving distribution of marijuana or dangerous or narcotic drugs
burglary

robbery

a dangerous crime against children as defined in state statute 13-604.01
child abuse '

sexual conduct with a minor

molestation of a child

manslaughter

aggravated assault

MICHIGAN

bribery

fraud

filing of false claims

aiding or abetting the filing of false claims

allowing an establishment to be used for illegal purposes

homicide

murder

manslaughter

mayhem

negligent homicide

attempts to commit homicide or murder

felony assault

misdemeanor assault

felony battery

misdemeanor battery

criminal sexual conduct in any degree _

activity for profit involving any of the following:
child abuse, neglect, or exploitation
kidnapping
adoption schemes
prostitution or related crimes

cruelty toward, or torture of any person

attempts to commit any criminal sexual conduct or cruelty toward, or torture of any
person

robbery

armed robbery

burglary



MICHIGA ONTINUED
receiving stolen property
concealing stolen property
extortion
obtaining property by false pretenses
larceny by trick
larceny by conversion
embezzlement
arson
offenses involving narcotics, alcohol, or controlled substances that result in a felony
conviction
offenses involving any of the following
-adulterating drugs, controlled substances, or preparations
-poisoning
-unlawful manufacture or delivery of drugs or possession with intent to
manufacture or deliver drugs
attempts to commit robbery, armed robbery, and burglary

COLORADO

any crime of incest, child abuse, child sexual abuse, kidnapping of a child, unlawful
sexual behavior, or murder

any crime which involved child prostitution or the sale or possession of sexually explicit
materials harmful to children

any crime which adversely reflects upon the character and suitability of the applicant or
licensee

a crime which might indicate that the individual may pose a threat to the health, welfare
and safety of the children

NEVADA

murder

voluntary manslaughter

mayhem

any other felony involving the use of a firearm or other deadly weapon

assault with intent to kill or to commit sexual assault or mayhem

sexual assault

statutory sexual seduction

incest

lewdness

indecent exposure

any other sexually related crime

abuse or neglect of a child or contributory delinquency

a violation of any federal or state law regulating the possession, distribution or use of any
controlled substance or any dangerous drug as defined in chapter 454 of NRS
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TICUT
a felony as defined in Section 53a- 25 of the Connecticut Genera Statutes
cruelty to persons under Section 53-20
injury or risk to or impairing morals of children under section 53-21
abandonment of children under the age of six years under Section 53-23
sexual assault in the fourth degree under Section 53a-73a, as same may be amended
illegal manufacture, distribution, sale, prescription, dispensing or administration under
Section 21a-277 or 21a-278 of controlled substances
illegal possession thereof under Section 21a-279, as same may be amended

TEXAS

a felony or misdemeanor classified as an offense against the person or family

a felony or misdemeanor classified as public indecency

a felony violation of any law intended to control the possession or distribution of any
substance included as a controlled substance in the Texas Controlled
Substances Act

E 1A
any felony
simple battery when the victim is a minor
contributing to the delinquency of a minor
sexual offenses (excluding bigamy or marrying a bigamist)
criminal attempt of any of the above listed crimes

ALASKA

felony

assault

reckless endangerment

contributing to the delinquency of a minor
misconduct involving a controlled substance

MAINE

convictions for sexual or violent crimes involving adults or activities which could have
resulted in convictions for such crimes if prosecuted

any crimes involving children or activities which could have resulted in convictions for
such crimes if prosecuted

conviction within past five years of OUI or any other activity which involves substance
abuse

RIDA
murder
manslaughter
vehicular homicide
killing of an unborn child by injury to mother
aggravated assault
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FLORIDA NTINUED

aggravated battery

kidnapping

false imprisonment

removing minors from the state or concealing minors contrary to court order

sexual battery

prohibited acts of persons in familial or custodial authority

prostitution ‘

lewd and lascivious behavior

lewdness and indecent exposure

arson

robbery

incest

aggravated child abuse

negligent treatment of children

sexual performance by a child

abuse, neglect, or exploitation of aged or disabled persons

obscene literature

assault if victim was a minor

offense relating to drug abuse prevention and control, only if the offense was a felony or if
any other person involved in the offense was a minor

fraudulent sale of controlled substances, only if the offense was a felony

abuse or neglect against a child

domestic violence
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APPEALS AND EXEMPTION

FLORIDA

"In order to grant an exemption to a person, the department must have clear and
convincing evidence to support a reasonable belief that the person is of good character so
as to justify an exemption. The person shall bear the burden of setting forth sufficient
evidence of rehabilitation, including, but not limited to, the circumstances surrounding the
incident, the time period that has elapsed since the incident, the nature of the harm
occasioned to the victim, and the history of the person since the incident, or such other
circumstances that shall by the aforementioned standards indicate that the person will not
present a danger to the safety or well being of children. The decision of the department
regarding an exemption may be contested through the hearing procedures set forth in
Chapter 120. The decision of the local licensing board may be contested through the
hearing procedures in s:402.3055."

"The disqualification from employment provided in paragraph (a) shall not be
removed from any person found guilty of, regardless of adjudication, or having entered a
plea of nolo contendare by reason of any pardon, executive clemency, or restoration of
civil rights."

RHODE ISLAND

"Within five (5) working days of receipt of written notification of disqualifying
information, the applicant or employee shall put the Department and the center
administrator on notice as to the intent to appeal by filing a Request For Hearing. The
applicant shall attach a copy of his/her report of disqualifying information which identifies
the specific disqualifying information. A copy of this material shall also be sent to the
center director.

Within ten (10) working days of submitting the Request For Hearing, the applicant
shall provide written references attesting to excellence in child care sufficient to warrant
disregard of the otherwise disqualifying information. Such references shall be from
individuals who are qualified by virtue of education and/or experience to testify as to the
abilities of the applicant. Such individuals include:

-Licensed child care providers

-Current or previous child care professionals

-Other professionals with credentials which would enable them to

effectively judge the applicant's qualifications in providing child care.

The administrative Hearing Officer shall review the materials submitted and rule on
the appeal within seventy-two (72) hours of receipt of all materials.

-If the applicant has not demonstrated a record of excellence in child care
sufficient to warrant disregard of the otherwise disqualifying information, the
Administrative Hearing Officer shall uphold the denial and notify the applicant of the
reason for the decision. The center shall only be notified that the applicant has not
demonstrated a record of excellence sufficient to warrant disregard of the disqualifying
information.

-If the applicant has demonstrated a record of excellence in child care
sufficient to warrant disregard of the otherwise disqualifying information, the

632



Administrative Hearing Officer shall overturn the disqualification and shall notify the
applicant and the center in writing."

NEW JERSEY

"(a) Authorized.-In conformity with the following procedures, an individual may contest
the finding of a criminal conviction or pending charge reported in a printed statement.

(b) Procedure.-In contesting the finding of a conviction or a pending charge, the individual
shall contact the office of the Secretary, or a designee of the Secretary, and a hearing shall
be convened within 20 working days, unless subsequently waived by the individual. The
Secretary, or a designee of the Secretary, shall render a decision regarding the appeal
within 5 workdays of the hearing.

(c) Evidence of conviction of crime.- For purposes of this part VI of this subtitle, the
record of a conviction for a crime identified in State Statute 5-564 of this subtitle, or a
copy thereof certified by the clerk of the court or by a judge of the court in which the
conviction occurred, shall be conclusive evidence of the conviction. In a case where a
pending charge is recorded, documentation provided by a court to the Secretary, or a
designee of the Secretary, that a pending charge for a crime identified in State Statute 5-
564 of this subtitle which has not been finally adjudicated shall be conclusive evidence of
the pending charge. '

(d) Failure to appear.- Failure of the individual to appear at the scheduled hearing shall be
considered grounds for dismissal of the appeal.”

See also New Jersey Appeals pages 9-12.

GEORGIA
See Georgia Appeals "49-5-73. Applicability of "Georgia Administrative Procedure Act";
consideration of matters in mitigation of conviction."

TH CAROLINA
See South Carolina Appeals "20-7-2760. Appeals; private centers and homes."
South Carolina Appeals "20-7-2880. Appeals; family day care homes."

MINNESOTA
See Minnesota Appeals "Subd. 3b. Reconsideration of disqualification."

MICHIGAN
See Michigan Appeals "B.

protective services report of abuse/neglect"”
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SUMMARY

Many states have some sort of appeal process when a criminal record check shows some
sort of crime committed. The majority of appeals processes include a hearing where the
subject of the check can show either that the findings were incorrect or that they have
been rehabilitated. I believe that Florida has a good appeals process because the hearing
officer can take into account the circumstances surrounding the finding. Rhode Island also
has a good process because they decide on the appeal quickly, thus not keeping their
hearing officers tied up with cases nor keeping the subject of the check in limbo for long
periods of time. Lastly, the speediness of the Rhode Island process ensures that the
children will not be cared for by convicted criminals who do not warrant an appeal for
extended periods of time and that centers have the adequate number of caregivers.
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NFIDENTIALITY
VIRGINIA

"Criminal record reports shall be maintained in locked files. These files shall be accessible
only to the following facility related staff: the licensee, administrator, provider, board
president, or their designee."

NORTH CAROLINA

1993 Session, Chapter 403, Senate Bill 549

“State Statute 114-19.3 Criminal record checks of personnel of hospitals ... The
information shall be kept confidential by the hospital, nursing home, area authority, or
contract agency that received the information. Upon disclosure of confidential
information under this section by a hospital, ... the Department may refuse to provide
further criminal record checks to the hospital,... ."

*"the Department” refers to the Department of Justice

MAINE

"All personnel records shall be confidential but shall be provided to the Department upon
request according to Maine Statute (22 M.R.S.A. State Statute 7703)."

*"the Department" refers to the Department of Human Resources

ARIZONA
"The notarized forms and fingerprint checks are confidential."

NEW JERSEY
"(1) Except in the case where a person who is the subject of an outstanding arrest warrant
or criminal summons has been identified, all information obtained by the Department
regarding any criminal charges and their disposition may not be transmitted outside the
Department, except as expressly authorized under this Part VI of this subtitle"
"(2) Information obtained by the employer from the department under this Part VI of this

~ subtitle shall be confidential."

MICHIGAN

"The central licensing file is to be updated to include the appropriate criminal history and
protective services information. This information is to be considered confidential and is to
be marked, "exempt from public disclosure."

COLORADO

"Any information obtained about an applicant or employee shall be confidential pursuant
to 19-3-313(10), C.R.S. The director or operator may inform an applicant or employee
that the director's or operator's decision with regard to the applicant's or employee's
employment was, in whole or in part, the result of the report from the Registry."
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CONNECTICUT

“In keeping with the confidentiality provisions of Section 17-38a of the Connecticut
General Statutes, the Department will hold confidential all information obtained for day
care regulatory purposes which regards child abuse and neglect allegations, investigations
and findings."

TEXAS

"All criminal history information records received by the department are privileged
information and are for the exclusive use of the department and those persons authorized
under this section to receive the information. Except on court order or with the consent
of the person being investigated, the records may not be released to any other person or
agency. The department may destroy the criminal history information records after the
records are used for the purposes authorized by this section.”

GEORGIA

"(b)Any person who knowingly and under false pretenses requests, obtains, or attempts to
obtain GCIC information otherwise authorized to be obtained pursuant to this chapter, or
who knowingly communicates or attempts to communicate such information obtained
pursuant to this article to any person or entity except in accordance with this article, or
who knowingly uses or attempts to use such information obtained pursuant to this article
for any purpose other than as authorized by this article shall be fined not more than
$5,000.00, imprisoned for not more than two years, or both."

ALASKA

"Access to certain crime information. (a) An interested person may request from the
Department of Public Safety records of all felony convictions, convictions involving
contributing to the delinquency of a minor, and convictions involving any sex crimes of a
person who holds or applies for a position of employment in which the person has or
would have supervisory or disciplinary power over a minor or dependent adult. The
Department of Public Safety shall disclose the information to the requesting interested
person and shall provide a copy of the information to the person who is the subject ot the
request.

(b) A request for records under (a0 of this section must include within it the
fingerprints of the person who is subject of the request and any other data specified in
regulations adopted by the commission. ... The commission shall destroy an application
within six months after the requested information is sent to the requesting interested
person and the person who is the subject of the request. ...

(3)"interested person" means a corporation, company, partnership, firm,
association, business trust, or society, as well as a natural person, that employs or solicits
the employment of a person to serve with or without compensation in a position in which
the person has or would have supervisory or disciplinary power over a minor or dependent
adult.”
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SUMMARY

The majority of states that I have examined either have confidentiality clauses which refer
back to general confidentiality clause or which make criminal records confidential in that
only the "interested parties" may have access to them. A couple of states mention
destroying the request for record checks after a period of six months. I believe that Texas
has a good confidentiality clause because it specifically states who may see the records,
how they can be released, and destroying the records after they have been used.

LIABILITY
ALASKA
"If an individual is denied employment as a result of the disclosure of inaccurate or
incomplete records under this section, an action may be brought against the state. No
other action may be brought against the state, or an agency or employee of the state, as a
result of disclosing or failing to disclose criminal justice information."

NEW JERSEY
"The following persons or agencies shall have the immunity from civil or criminal liability
described under State Statute 5-361 of the Courts and Judicial Proceedings Article in
connection with a criminal background investigation under this Part VI of this subtitle:

(1) an employer;

(2) a State or local agency

(3) a local department of social services; and

(4) a State or local agency. (1986, ch. 110; 1989, ch. 5, State Statute 1: ch. 324:
1990, ch.546, State Statute 3.)

GEORGIA

"(a) Neither GCIC, the department, any law enforcement agency, nor the employees of
any such entities shall be responsible for the accuracy of information nor have any liability
for defamation, invasion of privacy, negligence, or any other claim in connection with any
dissemination of information or determination based thereon pursuant to this article.

(b)A center, its directors, and its employees shall have no liability for defamation of
character, invasion of privacy, or any other claim based upon good faith action thereby
pursuant to the requirements of this article.”

MMARY
A few state have included liability clause to protect employers, employees, and agencies; it
might be good to look into including this into the North Carolina bill.
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LEGISLATIVE PROPUSAL !
(ENDORSEMENT) o
GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1993

SENATE BILL 229*

Short Title: Day Care Eligibility Increase/Funds. (Public)

Sponsors: Senators Richardson, Forrester, Plexico, and Walker.

Referred to: Children and Human Resources.

Februa @ E?
O BE EN IT[%D F
AN ACT TO AID PARENTSFQ ILDREN NEEDING DAY
CARE TO BECOME SEL Ei@ BARDIZING THE
VERY CHILD CARE THAT IS ESSEN’I‘IAL T LHSUFFICIENCY
AND TO APPROPRIATE FUNDS.
The General Assembly of North Carolina enacts:

Section 1. Effective July 1, 1993, eligibility limits for State and federal
child day care subsidies are increased as follows:

(1) For families already receiving subsidies, to seventy-five percent

(75%) of median income; and

(2)  For families initially needing subsidies on or after this date. one

economic "notch" above their current eligibility level.

Sec. 2. There is appropriated from the General Fund to the Department
of Human Resources, Division of Facility Services, Day Care Section the sum of two
million dollars (8§2.000,000) for the 1993-94 fiscal year and the sum of two million
dollars (52.000.000) for the 1994-95 fiscal year to implement this act.

Sec. 3. This act becomes effective July 1,(1993) [99Y4.
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RE\J \E\N LEGISLATIVE PROPOSAL 1 SUMMARY
: A BILL TO BE ENTITLED
AN ACT TO AID PARENTS OF LOW-INCOME CHILDREN NEEDING DAY CARE
TO BECOME SELF-SUFFICIENT WITHOUT JEOPARDIZING THE VERY CHILD
CARE THAT IS ESSENTIAL TO THIS SELF-SUFFICIENCY

Section 1 increases eligibility for State and federal child day care subsidies as
follows:

(1)  For families already receiving subsidies. to 75% of median income;
and

(2)  For families initially needing subsidies on or after this date. one
economic notch above their current eligibility level.

Section 2 appropriates two million dollars each fiscal vear of the biennium to the
Child Day Care Section. Division of Facility Services. Department of Human
Resources. to implement this act.

Section 3 makes this act efiective Juiy 1. 1999.
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LEGISLATIVE PROPOSAL 2

GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1993

% ,"':{ ,{.\- ”i: S
. i E\N ONL 93-LF2-466A(3.17)
Short Title: Day Care Provider Records. (Public)

O~ O U1 AW

I I R S N o e e e
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Sponsors: Representatives H. Hunter, Diamont *Senator Russell
Walker

Referred to:

A BILL TO BE ENTITLED
AN ACT TO MANDATE CRIMINAL HISTORY AND CENTRAL REGISTRY HISTORY
CHECKS OF CHILD DAY CARE PROVIDERS.
The General Assembly of North Carolina enacts:
Section 1. Article 7 of Chapter 110 of the General
Statutes is amended by adding a new section to read:
"§ 110-90.2. Mandatory day care providers’ criminal history and
Central Registry checks.
(a) For purposes of this section:
({1) '‘Central Registry history’ means a history in the
Central Registry on Child Abuse and Neglect of a
substantiated claim of child abuse or child neglect
as defined by G.S. 7A-517.
(2) ‘Child day care’, notwithstanding the definition in
G.S. 110-86, means any child day care provided in
child day care facilities and child day care homes,
including child day care facilities and child day
care homes required to be licensed or registered
pursuant to this Article, religious sponsored child
day care facilities and child day care homes
regulated pursuant to G.S. 110-106 and G.S. 110-
106.1, and nonregistered child day care homes




GENERAL ASSEMBLY OF NORTH CAROLINA SESSION 1993

approved to receive or receiving State or federal

funds for providing child day care.

(3) ‘Child day care provider’ means a person who;

a. Is employed by or seeks to be emploved by a
child day care facility or child day care home
providing <child day care as defined in
subdivision (2) of this subsection and by G.S.

Oﬁoo\lmm.nwwr—a

? 110-86; or
FS\ Owns or operates or seeks to own or operate a
() child day care facility or child day care home
1 \EN providing «child day care as defined in
I‘BJE)J subdivision (2) of this subsection and by G.S.
Rl3 110-86.
14 (4) *Criminal history’ means a county, State, or
15 federal criminal history of conviction of a crime,
16 whether a misdemeanor or a felony, that bears upon
17 an individual’s fitness to have responsibility for
18 the safety and well-being of children, including
19 homicide, rape and other sex offenses,assaults,
20 kidnapping and abduction, malicious injury or
21 damage by the use of incendiary device or material,
22 offenses against public morality and decency,
23 prostitution, a crime against children, and a crime
24 against the family, as prescribed respectively in
25 Articles 6, 7aA, 8, 10, 13, 26, 27, 39, and 40 of
26 Chapter 14 of the General Statutes, a violation of
27 the North Carolina Controlled Substances Act, as
28 prescribed in Article 5 of Chapter 90 of the
29 General Statutes, a violation of the law
30 prohibiting driving while impaired, as prescribed
31 in G.S. 20-138.1 through G.S. 138.5, a violation of
32 the law forbidding sales of alcohol to, or
33 purchases of alcohol by, minors, as prescribed in
34 G.S. 18B-302(c), and a wviolation of the law
35 prohibiting public intoxication, as prescribed in
36 G.S. 14-444(b), or similar federal crimes.

37 (b) Effective January 1, 1995, the Department shall ensure that
38 child day care providers are checked for both any criminal
39 history and any Central Registry history and may prohibit a child
40 day care provider from providing child day care:

41 (1) Who has a criminal record; or

42 [(2) Who has a Central Registry history if the
43 Department determines that the substantiated claim
44 bears wupon an individual’s fitness to have

Page 2 D-4 93-LFZ-466A(3.17)
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FOR RE—V ) the and well-being of
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responsibility for safety
children.
{c)The Department of Justice may provide to the Division of

Child Development, Department of Human Resources, the criminal

history from the State and National Repositories of criminal
histories of any child day care provider. The Division shall
provide to the Department of Justice along with the request the

fingerprints of the provider to be checked, any additional
information required by the Department of Justice, and a form
consenting to the check of the criminal record and to the use of
fingerprints and other identifying information required by the
repositories signed by the child day care provider to be checked.
Refusal to consent is grounds for the Department to prohibit the
child day care provider from providing child day care.

(d) The Division of Social Services may provide to the Division
of Child Development, Department of Human Resources, the Central
Registry history of a child day care provider if this child day
care provider signs a form consenting to this record check.
Refusal to consent is grounds for the Department to prohibit the
child day care provider from providing child day care.

(e) The Department shall notify in writing the child day care
provider and that child day care provider’s employer, if any, of
any disgualifying information resulting from the check of the
criminal history or of the Central Registry history, together
with the Department’s action pursuant to subsection (b) of this
section.

A child day care provider who disagrees with the decision of
the Department may commence a contested case by filing a petition
under G.S. 150B-23 within 30 days after the Department’s
notification. If the child day care provider does not file a
petition within the required time, the Department’s decision is
final and not subject to review.

(f) All the information received by the Department through the
checking of the criminal history and of the Central Registry
history is privileged information and for the exclusive use of

the Department and those persons authorized under this section to

receive the information. The Department may destroy the

information after it is used for the purposes authorized by this

section after one calendar vear.

(g) No action for civil or criminal liability shall be brought
against an employer of a child day care provider, a child day
care, or a State or local agency as a result of the check of the

criminal or Central Registry history, if the. employer, child day
care provider, or State or local agency was acting in good faith

93-LF2-466A(3,17
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and in accordance with this section and the rules established
pursuant to it.

(h) The Department of Justice shall charge a reasonable fee for
conducting the checks of the criminal records authorized by this

section. The child day care provider who seeks to be employed in

child day care and the provider who seeks to own or operate child

day care shall pay the cost of the fingerprinting and the local

check at the time the child day care provider seeks to provide

child day care and shall pay the further cost of the State and

federal checks if the Department considers that either or both of

these additional checks are necessary."”
Sec. 2. G.S. 114-19 reads as rewritten:

"§ 114-19. Criminal statistics.

(a) It shall be the duty of the State Bureau of Investigation
to receive and collect police information, to assist in locating,
identifying, and keeping records of criminals in this State, and
from other states, and to compare, classify, compile, publish,
make available and disseminate any and all such information to
the sheriffs, constables, police authorities, courts or any other
officials of the State requiring such criminal identification,
crime statistics and other information respecting crimes local
and national, and to conduct surveys and studies for the purpose
of determining so far as is possible the source of any criminal
conspiracy, crime wave, movement or cooperative action on the
part of the «criminals, vreporting such <conditions, and to
cooperate with all officials in detecting and preventing.

(b) The State Bureau of Investigation shall, on a daily
basis, notify the Department of Revenue of all reports it
receives pursuant to G.S. 114-18.1 of arrests and seizures
involving non-tax-paid controlled substances and counterfeit
controlled substances. The Bureau shall also, as soon as
practicable, provide the Department with any additional
information it receives regarding such arrests and seizures.

(c)The Department of Justice may provide to the Division of
Child Development, Department of Human Resources, the criminal

history from the State and National Repositories of criminal

histories of any child day care provider. The Division shall
provide to the Department of Justice along with the request the

fingerprints of the provider to be checked, any additional
information required by the Department of Justice, and a form
consenting to the check of the criminal record and to the use of

fingerprints and other identifying information required by the
repositories signed by the child day care provider to be checked.

Page 4 D -6 93-LFZ-466A(3.17)
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Refusal to consent is grounds for the Department to prohibit the
child day care provider from providing child day care.

(d) The Department of Justice shall charge a reasonable fee for
conducting the checks of the criminal records authorized by this

section. The child day care provider who seeks to be employed in
child day care and the child day care provider who seeks to own
or operate child day care shall pay the <cost of the
fingerprinting and the local check at the time they seek to
provide child day care and shall pay the further cost of the
State and federal checks if the Department considers that either
or both additional checks are necessary.”

Sec. 3. (a) The North Caroclina <Child Day Care
Commission shall adopt rules to implement this act, in
consultation with the Divisions of Child Development and Social
Services of the Department of Human Resources, and the Division
of Criminal Information of the Department of Justice.

(b) The Department of Human Resources shall adopt rules
regarding access to the Central Registry on Child BAbuse and
Neglect needed to implement this act.

Sec. 4. There is appropriated from the General Fund to
the Department of Human Resources the sum of eighty thousand
dollars ($80,000) for the 1994-95 fiscal year to implement this
act.

Sec. 5. This act becomes effective January 1, 1995,
This act applies to child day care providers newly hired in child
day care employment and to child day care providers newly owning
or operating child day care on or after that date.

g % & s
5 s £
.

?

FOR REViLn UNLY

93-LFZ-466A(3,17) o Page 5



DRAF T
FO R REV ‘ E'W 0 N i_L\!GISLATIVE PROPQOSAL 2

A BILL TO BE ENTITLED
AN ACT TO MANDATE CRIMINAL HISTORY AND CENTRAL REGISTRY
HISTORY CHECKS OF ALL CHILD DAY CARE PROVIDERS

This bill is similar in concept to initiatives considered but not passed by
several past sessions of the General Assembly. This bill simplifies the procedures
involved and leaves to rule-making many of the details, but acts as did the other bills,
to ensure that children in child day care are cared for by child day care employees and
owner-operators who have no history that would make them unfit to care for children.
The checks are to begin January 1, 1995.

The first section of the bill amends the Child Day Care Article of Chapter
110 of the General Statutes to add a section that mandates mandatory day care
providers criminal history and Central Registry on Abuse and Neglect checks. It
defines the scope of checks that will be used to determine whether an individual child
day care provider-employee or owner-operator has a history. either criminal or
substantiated in the Central Registry on Abuse and Neglect. that would bear negatively
upon that individual’s fitness to have responsibility for the safety and well-being of
children. :

This section mandates that the Department of Human Resources ensure that
child day care providers are checked. It gives authority to the Department of Justice to
provide the checks, and the criminal history that results. to the Department, to enable
the Department to determine the individual’s fitness. All Departmental determinations
are. of course, subject to full appeal rights granted by Chapter 150B of the General
Statutes. See subsection (e¢). The checks will be run on new providers, whether
employees or owner-operators rather than on all providers currently offering care.
Eventually, because of the historically great turnover in child day care. all providers
will have been checked.

The first section also mandates that the provider being checked provide the
fingerprints to the Department and-also that this provider consent in writing both to the
checks and to the use of fingerprints. The section makes clear that failure to consent is
grounds for a departmental determination of unfitness. but this determination. like all
others, is subject to appeal.

This section also provides for confidentiaity of information, destruction of
records, and “good faith” immunity from liability. It also specifies that the costs will
be borne by the provider-employee or the provider-owner-operator.

Section 2 contains conforming changes in the statutes relating to the
Department of Justice.

Section 3 grants the appropriate rule-making authority.

Section 4 appropriates $80,000 to the Department of Human Resources to
administer this act.

0-8



Section 5 makes the act effective]anuary 1. 1995 and makes clear that it
applies only to provider-employees and to provider-owner-operators newly seeking to
provide care on or after that date.
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LEGISLATIVE PROPOSAL 3
(CONCEPT RECOMMENDATION)

GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1993

93-LFZ-470(5.2)

Short Title: Foster Parent Records. (Public)

Sponsors: Representative H. Hunter *Senator Russell Walker

Referred to:

A BILL TO BE ENTITLED
AN ACT TO MANDATE CRIMINAL HISTORY AND CENTRAL REGISTRY HISTORY
CHECKS OF ALL FOSTER CARE PARENTS IN LICENSED FOSTER HOMES.
The General Assembly of North Carolina enacts:
Section 1. Chapter 131D of the General Statutes is

amended by adding a new Art1 E read:
RTIC
Ch cks of Foster Care

"Mandatory Criminal amgt EVilstr

Parents. "ka

, 1)
"§ 131D-10.15. Mandatory foster care pared&” &rlmlnal history
and Central Registry checks.

(a) For purposes of this section:

{(1l) ‘Central Registry history’ means a history in the
Central Registry on Child Abuse and Neglect of a
substantiated claim of child abuse or child neglect
as defined by G.S. 7A-517.

(2) ‘Criminal history’ means a county, State, or
federal criminal history of conviction of a crime,
whether a misdemeanor or a felony, that bears upon
an individual’s fitness to have responsibility for
the safety and well-being of children, 1including
homicide, rape and other sex offenses,assaults,

D-io
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kidnapping and abduction, malicious injury or
damage by the use of incendiary device or material,
offenses against public morality and decency,
prostitution, a crime against children, and a crime
against the family, as prescribed respectively in
Articles 6, 7A, 8, 10, 13, 26, 27, 39, and 40 of
Chapter 14 of the General Statutes, a violation of
the North Carolina Controlled Substances Act, as
prescribed in Article 5 of Chapter 90 of the
General Statutes, a violation of the law
prohibiting driving while impaired, as prescribed
in G.S. 20-138.1 through G.S. 138.5, a violation of
the law forbidding sales of alcohol to, or
purchases of alcohol by, minors, as prescribed in
G.S. 18B-302(c), and a violation of the law
prohibiting public intoxication, as prescribed in
G.S. 14-444(b), or similar federal crimes.

(3) Foster care parent’ means any person providing
foster care in ter care home licensed by the
State.

(b) Effective Janua@h 19 AHeE)eppttment of Human
Resources shall ensure Eﬁbkfﬁl ; £Nnt arfd polential foster care

parents are checked for both afy i istory and any Central

Registry history and may, by denyind® {gﬁékﬂhg,a license to

provide foster care, prohibit a current or pdteAtial foster care

parent from providing foster care:

(1) Who has a criminal record; or
[(2) Who has a Central Registry history if the
Department determines that the substantiated claim
bears wupon an individual’s fitness to have
responsibility for the safety and well-being of

children.

(c)The Department of Justice may provide to the Division of
Social Services, Department of Human Resources, the criminal

history of any current or potential foster care parent. The

Division shall provide to the Department of Justice along with

the request and any additional information required by the

Department of Justice a form consenting to the check of the

criminal record signed by the current or potential foster care

parent to be checked.

{d) The Division of Social Services may provide to the
Department of Human Resources the Central Registry history of a.

current or potential foster care parent if this person signs a

form consenting to this record check.

Page 2 Pt 93-LFZ-470(5.2)
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(e) The Department of Human Resources shall notify in writing
the current of potential foster care parent and that person’s

employer, if any, of any disqualifying information resulting from

the check of the criminal history or of the Central Registry

history, together with the Department’s action pursuant to

subsection (b) of this section.

A current or potential foster care parent who disagrees with
the decision of the Department may commence a contested case by

filing a petition under G.S. 150B-23 within 30 days after the

Department’s notification. ' TIf the person does not file a

petition within the required time, the Department’s decision is
final and not subject to review.

(e) All the information received by the Department through the
checking of the criminal history and of the Central Registry
history is privileged information and for the exclusive use of
the Department and those persons authorized under this section to
receive the information. The Department may destroy the

information after it is used for the purposes authorized by this

section after one calendar year.

(f) No action for civil or crimgfNal liability shall be brought

against an employer of a fgster &g&iégare or a State or 1local
agency as a result of the ck t c inal or Central
Registry history if the ém&f'*gr pyider,f or State or local

agency was acting in good faitﬂrﬁgﬁl‘}p;cord’ance with this
section and the rules established pursu ’Qﬂ iflj,,

(g) The Department of Justice shall charge a‘iéiséniﬁle fee for
conducting the checks of the criminal records authdrized by this

section.
Sec. 2. G.S. 114-19 reads as rewritten:
"§ 114-19. Criminal statistics.
(a) It shall be the duty of the State Bureau of Investigation

to receive and collect police information, to assist in locating,
identifying, and keeping records of criminals in this State, and
from other states, and to compare, classify, compile, publish,
make available and disseminate any and all such information to
the sheriffs, constables, police authorities, courts or any other
officials of the State requiring such criminal identification,
crime statistics and other information respecting crimes local
and national, and to conduct surveys and studies for the purpose
of determining so far as is possible the source of any criminal
conspiracy, crime wave, movement or cooperative action on the
part of the «criminals, reporting such conditions, and to
cooperate with all officials in detecting and preventing.

D-i2
93-LFZ2-470A(5.2) Page 3



O Joco U e WK

DR ODNDNRONNNNONNNNDNERE PR PR P RBRB B B B B
O O-IOU L WNHOW®-IU & W BB O W

GENERAL‘ASSEHBLY OF NORTH CAROLINA SESSION 1993

(b) The State Bureau of Investigation shall, on a daily
basis, notify the Department of Revenue of all reports it
receives pursuant to G.S. 114-18.1 of arrests and seizures
involving non-tax-paid controlled substances and counterfeit

controlled substances. The Bureau shall also, as soon as
practicable, provide the Department with any additional
information it receives regarding such arrests and seizures. (c)T

he Department of Justice may provide to the Division of Social

Services, Department of Human Resources, the criminal history of

any current or potential foster care parent. The Division shall

provide to the Department of pJustice along with the request and

any additional information r ﬂir,d by the Department of Justice

a form consenting to Ah#) ch gﬁr&h criminal record signed by

the person or potent1al(ﬂb&61 r tb ‘cyﬁgged.

(d) The Department ofvﬁujgkellshai.l cha the Division of
Social Services a reasonable fe® “ﬁﬁ(' uctfhg the checks of the
criminal records authorized by this™s pq,f

Sec. 3. (a) The Department ofl ,2? Resources shall
adopt rules to implement this act, in co ;&gation with the
Division of Social Services, the Social Services Commission, and
the Division of Criminal Information of +the Department of
Justice.

Sec. 4. There is appropriated from the General Fund to
the Department of Human Resources the sum of five hundred thirty-
six thousand three hundred seventy dollars for the 1994-95 fiscal
year to implement this act.

Sec. 5. This act becomes effective January 1, 1995.
This act applies to current and ©potential foster care parents
providing foster care on or after that date.

NOTE: There is no section-by-

section summary of this bill.

It was intended by the Committee

to be a "skeleton'" vehicle to enable

the Short Session to consider the issue.
Bnce it is introduced, a Committee
Substitute will be developed with

the help of the Division of Social
Services.

Page 4 93-LF2-470(5.2)
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SENATE BILL 230*

Short Title: Day Care Rate Change/Funds. (Public)

Sponsors: Senators Richardson, Forrester, Plexico, and Walker.

Referred to: Children and Human Resources.

February 18, 1993

A BILL TO BE ENTITLED
AN ACT TO CHANGE THE DAY CARE RATE PAYMENT STRUCTURE TO

!

2

3 ENCOURAGE THE PROVISION OF QUALITY DAY CARE FOR ALL
4 NORTH CAROLINA'S CHILDREN IN NEED OF CARE AND TO
5 APPROPRIATE FUNDS.

6 The General Assembly of North Carolina enacts:

7 Section 1. (a) Rules for the monthly schedule of payments for the
8 purchase of day care services for low-income children shall be established by the
9 Social Services Commission pursuant to G.S. 143B-153(8)a. Requirements for the
10 adoption of these rules include:

11 (1)  Establishment of a statewide market payment rate calculated as a
12 statewide market rate representing the 75th percentile of all day
13 care rates by type of provider for all ages of children from every
14 county;

15 (2)  Provision for market rate establishment and payment for counties
16 whose individual market rates are higher thun the State market
17 rate; und

18 (3)  Provision of incentives to provide quality day care by providing
19 pavment differentials among day care providers as follows:
20 a. Registered homes and "A" centers - the statewide market
21 rate or the county market rate, whichever is higher;
22 b. Unregistered homes - ten percent (10%) less than the rate
23 for registered homes; and

D-14
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c. "AA" centers - ten percent (106c) more than the rate for
"A" centers.

(b) In addition to the requirements set by subsection (a) of this section,
the Social Services Commission shall, in establishing rules for the monthly schedule
of payments, give consideration to the need to maintain the level of care, and the
higher cost of this care, that has been established by those providers who have been
the recipients of reallocated funds in addition to iniual allocations.

(c) In order to further the goal of providing quality day care to all of
North Carolina’s children in need of care, the General Assembly finds that, in the
near future, the pavment rate structure should consider:

(1) Provision of increased rates for "accredited” day care: and

(2)  Rates for day care providers "at cost". if the providers have their

budgets approved by their county day care adnunistrator.

Sec. 2. There is appropriated from the General Fund to the Department
of Human Resources, Division of Facility Services, Day Care Section, the sum of
thirteen million doliars ($13.000,000) for the 1993-94 fiscal year and the sum of
thirteen million dollars ($13.000,000) for the 1994-95 fiscal year to implement this act.

Sec. 3. This act becomes effective July 1,1993.) 1444

Page 2 Senate Bill 230




LEGISLATIVE PROPOSAL SUMMARY
A BILL TO BE ENTITLED
AN ACT TO CHANGE THE DAY CARE RATE PAYMENT STRUCTURE TO
ENCOURAGE THE PROVISION OF QUALITY DAY CARE FOR ALL NORTH
CAROLINA'S CHILDREN

Section | requires the Social Services Commission adopt rules for the monthly
schedule of payments for the purchase of day care services for low-income children
pursuant to G.S. 143B-153(8)a. that include:

(1) Establishment of a statewide market pavment rate calculated as a
statewide market rate representing the 75th percentile of all day care
rates by tvpe of provider for all ages of children from every county:

(2)  Provision for market rate establishment and payment for counties -
whose individual market rates are higher than the Srate mar ket rate:
and

(3)  Provision of incentives to provide quality day care bv providing
payment differentiais among day care providers as follows:

a. Registered homes and ‘A’ centers - the statewide market rate or
the county market rate. whichever is higher:

b. Unregistered homes - ten percent (10%) less than the rate for
registered homes: and

c. ‘AA’ centers,- ten percent (10%) more than the rate for ‘A’
centers.

Section 1 (b) requires that the Social Services Commission. in establishing mles for
" the monthly schedule of payments. give consideration to the need to maintain the level
- of care. and the higher cost of this care. that has been established by those providers
who have been the recipients of reallocated funds in addition to initial allocations. -

Section 1 (c) suggests that. in order to further the goal of providing quality day care
to all of North Carolina’s children in need of care. in the near future. the payment rate
structure should consider:

{1) Provision of increased rates for "accredited” day care: and
(2)  Rates for day care providers "at cost”. if the providers have their
budgets approved by their county day care administrator.

Section 2 appropriates thirteen million dollars for each fiscal year of the biennium to
the Day Care Section. Division of Facility Services, Department of Human Resources.
40 implement this act. This figure is a very rough guess at the cost. By the
appropriations process. there will be much more data that will enable a proper cost
assessment.

Section 3 mait>s the aei affectoe Tuly | ""‘9
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