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PREFACE

The Legislative Research Commission, established by Article 5B of Chapter 120 of

the General Statutes, is a general purpose study group. The Commission is co-chaired

by the Speaker of the House and the President Pro Tempore of the Senate and has five

additional members appointed from each house of the General Assembly. Among the

Commission's duties is that of making or causing to be made, upon the direction of the

General Assembly, "such studies of and investigations into governmental agencies and

institutions and matters of public policy as will aid the General Assembly in performing

its duties in the most efficient and effective mannero (G.S. 120-30.17(l)).

At the direction of the 1989 General Assembly, the l-egislative Research Commission

has undertaken studies of numerous subjects. These studies were grouped into broad

categories and each member of the Commission was given responsibility for one

category of study. The Co-chairs of the l-egislative Research Commission, under the

authority of G.S. 120-30.10(b) and (c), appointed committees consisting of members of

the General Assembly and the public to conduct the studies. Co-chairs, one from each

house of the General Assembly, were designated for each committee.

The study of consumer protection issues, including those related to the elderly was

authorized by Section 2.1(9) of Chapter 802 of the 1989 Session laws (1989 Session).

'The relevant portion of Chapter 802 is included in Appendix A. The l-egislative

Research Commission grouped this study in its Credit and Consumer Protection area

under the direction of Representative Harold J. Brubaker. The Committee was chaired

by Senator A. D. Guy and Representative John C. Hasty. The full membership of the

Committee is listed in Appendix B of this report. A committee notebook containing

the committee minutes and all information presented to the Committee is filed in the

kgislative Library.



COMMITTEE PROCEEDINGS

The l*gislative Research Commission's Consumer Protection Study Committee met

six times during 1gg0. The committee heard from speakers who addressed several

different areas of consumer concems, and devoted the majority of its attention to two of

those areas: one area concerned the problems consumers face in the home construction

industry; the other had to do with the regulation of reverse mortgages, a program

related exclusively to elderly consumers'

At its first meeting in January the committee heard a variety of consumer concerns.

These concerns related to: price gouging in the fuel and heating oil industries, home

improvement scam$, problems with professional competence and enforcement standards

in the home construction industry, and the reverse mortgage program which provides

federally guaranteed home equity type loans to elderly consumers- At this meeting the

Committee also heard from staff of the Consumer Protection Division of the Attorney

General's office, the Department of Insurance, and the Agricultural Extension Service,

regarding services they provide in the consumer protection/education area.

The second and third meetings of the Committee provided more detailed information

on problems in the home construction industry and responses by industry

representatives to concerns raised and solutions proposed. By the third meeting the

Committee fett that the problems regarding professional incompetence and lack of '

attention to enforcement of professional standards in the home construction industry

were serious and complex enough to warrant more in-depth and impartial study. As a

result the Committee requested the State Auditor to conduct a performance audit of

State established Boards and Commissions whose duties and powers relate to home

construction. The Auditor's final report was presented to the Committee at its

November 16 meeting and is attached as Appendix D-l of this report.
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At its fourth meeting in September, 1990, the Committee was asked to consider

proposed legislation regulating reverse mortgages. Committee members were

particularly interested in this proposal because of the General Assembly's specific

charge that the Committee study consumer issues affecting the elderly. The Committee

considered the reasons for such regulation and instructed staff to redraft the proposed

legislation in final form for consideration at its November meeting. The Committee

also heard proposals for other consumer related legislation, alnong which were:

increasing penalties for unfair debt collection practices; regulation of business practices

related to campground sales and to credit repair services; and changes in current law

regarding the application of unearned finance charges when mobile home installment

loans are paid off early by the debtor. The Committee discussed the. need for such

legislation and instructed staff to redraft the proposals for its review in November.

In anticipation of receiving the State Auditor's final report, the Committee devoted

its October agenda exclusively to discussion of consumer problems in the home

construction industry. Although staff in the Auditor's office had completed their

investigation and findings pursuant to this audit before the Committee's October

meeting, statutory requirements granting auditees 30 days to respond to the Auditor's

findings prohibited the Auditor from publishing the report until early in November.

Consequently, Committee members were not informed of the Auditor's findings until

its November 16 meeting. At the October meeting the Committee heard responses to

its home construction study from a county building inspection official and from a

licensed general contractor. The Committee also heard proposals for legislation related

to home construction fyom the staff in the Consumer Protection Division of the

Attorney General's office. The Committee discussed the need for such legislation and

instructed staff to redraft the proposals for consideration at its November meeting.



The Committee's sixth meeting was held on November 16, 1990. First on the agenda

was presentation of the State Auditor's final report and recommendations regarding the

home construction industry. The remainder of the meeting was a work session during

which the Committee reviewed and considered draft legislation addressing consumer

problems revealed over the course of its study. The Committee reviewed fifteen

proposed bills during its work session. Eight of these proposals related to home

construction. Two of the proposals specifically addressed concerns of elderly

consumers. The Committee adopted thirteen of the fifteen legislative proposals, either

as drafted or as amended, and made additional recommendations regarding some of

those adopted proposals. Of the two proposals not adopted, one regarding the

regulation of loan brokers was withdrawn from consideration, and the other proposing

that violations of the general contractors licensing statute constitute an unfair trade

practice was defeated. Recommendations and legislation adopted by the Committee

during its work session are provided in this report under the "Findings and

Recommendations" section, and in the appendices. The Committee scheduled its final

meeting to review its final report to the I-egislative Research Commission for December

3. 1990.

At its final meeting on December 3rd, the Committee reviewed and approved its final

report to the Irgislative Research Commission. After approving its final report the

Committee voted to recommend to the General Assembly that it enact legislation to

establish a permanent committee to study consumer protection issues and that such

committee should hold meetings in areas across the State to enable more consumers to

bring their concerns to the the committee's attention.



FINDINGS AND RECOMMENDATIONS

The Consumer Protection Study Committee makes the following recommendations

and legislative proposals to the l99l General Assembly. The first six recommendations

and proposals cover a broad range of consumer concems studied by the Committee.

The remaining seven relate to consumer problems in the ho-me construction industry.

Each recommendation is followed by a brief explanation of or rationale for the

recommendation, and, where appropriate, refers to proposed legislation adopted by the

Committee.

RECOMMENDATION ONE: The General Assembly should enact the bill found in

Appendix C-1, which increases the penalties for violations of the unfair debt

collection practices statutes. The bill amends current law to provide minimum and

maximum penalties that are available for each violation of the statute.

Under current law, the maximum civil penalty for violations is $1,000 plus actual

damages sustained, and violations are an unfair trade practice under Chapter 75 of the

General Statutes. However, attorneys fees and treble damages that are ordinarily

available under Chapter 75 are not available for violations of the debt collection

statutes. The Committee finds that the maximum penalties are rarely imposed, and

actual monetary harm is often small. This makes bringing an action more expensive

than the potential remedy, thereby undermining the intent of the statutes to prevent

unfair debt collection practices.

RECOMMENDATION TIVO: The General Assembly should enact the bill found in

Appendix C-2, which abolishes application of the 'Rule of 78s" in calculating the
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amount due on an installment loan contract secured by a mobile home when the

debtor seeks to pay the debt off early.

The purchase of a mobile home on the installment plan is governed by Chapter 25A

of the General Statutes, Retail Installment Sales Act, whereas the purchase of a stick-

built home through a mortgage instrument is subject to Chaptet 24 of the General

Statutes, Interest. chapter 24 prohibits the assessment of-'prepayment penalties on

mortgage loans under $100,000. Under Chapter 25A, however, creditors are permitted

to assess a prepayment penalty against a borrower who seeks to pay off the mobile

home loan early. The method for determining the amount of that penalty is the Rule

of 7gs. The Committee finds that if a borrower wants to pay off the mobile home loan

within the first few years of the installment contract, application of the Rule of ?8s

results in that borrower paying considerably more, perhaps thousands of dollars, than

he or she borrowed in the first place, even after being credited with all monthly

payments made to date. The Committee finds also that the Rule of 78s as a

mathematical tool is no longer necessary now that calculators are readily available and

more widely used for such calculations. Moreover, the Committee was informed by the

North Carolina Manufactured Housing Institute that it has no objection to abolishing

the Rule of Z8s insofar as it applies to mobile home installment loans. Given the

severe financial hardship that application of the Rule of 78s can impose on consumers

of mobile homes, the Committee recommends that its use be abolished with respect to

prepayment of installment loans secured by mobile homes'

RECOMMENDATION THREE: The General Assembly should enact the bill found

in Appendix C-3, which regulates the issuance of rsverse mortgages by qualified

lenders. The bill establishes a new Article under Chapter 53 of the General

Statutes, makes this the governing Chapter for reverse mortgage transactions, and
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exempts such transactions from certain laws and regulations governing other

mortgage transactions. Regulation of reverse mortgages will be administered by the

Commissioner of Banks.

Reverse mortgages are loans, guamnteed by the U.S. Department of Housing and

Urban Development, whereby lenders make periodic payments to qualified borrowers

against the equity in their homes. Quatified borrowers must be 62 years of age or

older. The Committee finds that reverse mortgage loans offer elderly homeowners an

opportunity to use the equity that has accumulated in their homes to meet their

financial needs. The Committee also finds that lenders may be more willing to make

reverse mortgage loans available if they are able to negotiate contract terms with

borrowers without some of the restrictions that apply to conventional mortgage loans.

The Committee believes that regulations provided for in the proposed legislation avoid

restrictions on authorized lenders that might discourage them from making reverse

mortgage loans available, but also provide adequate protection for the elderly

consumer.

RECOMMENDATION FOIIR: The General Assembly should enact the bill found

in Appendix C4, which regulates the sale of campground memberships. The bill

amends the Chapter of the General Statutes regulating prepaid entertainment

conhacts by: including campground memberships under the definition of a prepaid

entertainment contract; requiring sellers of such contracts to obtain bonds or escrow

accounts to secure services under the contract; and requiring sellers to keep accurate

records of bonds and escrow accounts which records are subject to review by the

Attorney General.

The Committee finds that the more than 500 complaints received by the Attorney

General's office conceming campground membership contracts warrants legislative



action by the General Assembly to protect the interests of consumers who purchase

campground facilities and services. The Committee also finds that.such regulation

would particularly benefit retired citizens who comprise a significant portion of

consumers who purchase campground memberships and sites for their recreational use.

The committee recognizes that bond requirements may be a hardship for small business

operators; however, the committee feels that exemption from the bonding requirement

in the proposed legislation would mitigate difficulties that may be caused by such

requirements, while offering some protection for consumers from loss of advance fees

paid if the campground operator goes out of business or is otherwise unable to deliver

senrices.

RECOMMENDATION FIVE: The General Assembly should enact the bill found in

Appendix C-S, which makes uniform the damage disclosure requirement pertaining

to the sale of new Qars.

current law requires that automobile manufacturers who repair damage to new cars

before delivery to the auto dealer must disclose that damage to the dealer if the damage

exceeds 3Vo of. the manufacturer's suggested retail price. Current law also requires

automobile dealers who repair damage to new cars before sale to a consumer must

disclose that damage if the damage exceeds 5Vo of the manufacturer's suggested retail

price. The Committee finds that although new cars repaired prior to sale may be

covered under the manufacturer's warranty, the warranty may not extend to damage

that occurred in transit or on the dealer's lot. The Committee also finds that the 2%

difference in disclosable damage amounts applicable to the manufacturer and the dealer

may constitute significant damage that ought to be disclosed to the consumer before he

or she decides to Purchase the car.



RECOMMENDATION SIX: The General Assembly should enact the bill found in

Appendix C-6, which provides for the regulation of businesses that offer credit

repair services.

The Committee finds that consumers who have blemishes or inaccuracies on their

credit histories often have difficulty in securing further credit until such information is

corrected or becomes obsolete. The federal Fair Credit Reporting Act was enacted to

ensure that consumers have access to credit information that is used by businesses to

deny credit to the consumer, and to assist consumers in having inaccurate or obsolete

information removed from their credit reports. The Committee recognizes, however,

that many consumers are unaware of their rights under federal law, as well as the

limited circumstances under which information in credit reports may be changed or

deleted. The Committee is also aware that there are some businesses who advertise as

being able to "repair" bad credit ratings, when in fact, such repair is not possible. The

Committee believes that regulation of such business practices is necessary to ensure that

consumers who are seeking to improve their credit ratings are fully informed of the

extent to which such improvement is permissable under law, and that such consumers

are not charged for services that are not delivered or that are ordinarily available to the

general public free of charge.

RECOMMENDATION 6(a): The General Assembly should consider

whether the proposed legislation found in Appendix C-6 should

be amended as follows:

(a) Include a bond requirement of at least $101000 for businesses that

provide credit repair services;

(b) Instead of or in addition to the violation of the credit repair act

being an unfair trade practice, such violation should be a class J

felony; and



(c) Prohibit credit repair businesses from representing that derogatory

credit information can be removed or that the credit report or credit

standing of the consumer can in any way be improved, regardless of

whether the credit repair business is aware that the information in

the consumer's credit report is inaccurate or disputed.

RECOMMENDATION SEVEN: The General Assembly should enact the bill found

in Appendix C-7, which expands the duty of local building inspectors who discover

defects in buildings to notify not only the owner and occupant of the building, but

the buitder when the defect is the result of a building code violation. The bill also

makes it the primary responsibility of such builder to correct the defect

immediately.

The Committee finds that when general contractors construct buildings that contain

building code violations, and local building inspectors do not catch the violation before

the certificate of occupancy is issued, current law puts the burden of correcting the

violation on the owner or occupant of the building, even though the builder and the

local official each had a duty to ensure that the violation was corrected before a

certificate of occupancy was issued. The Committee also finds that it is unfair that

homeowners must bear the sole financial burden of correcting defects in their homes

that result from building code violations when the law that requires that such defects be

cured was enacted to protect the homeowner in the first place.

RECOMMENDATION 7(a): The General Assembly should consider amending

the proposed legislation found in Appendix C-7 to provide for a statute of

limitations and a statute of repose with respect to the builder's duty to correct

defects that are a result of building code violations. The Committee suggests that

the General Assembly consider a three year statute of limitations that would be
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triggered upon discovery of the defect, and a ten year statute of repose that would

bar any action against the contractor more than l0 years from the date of the

issuance of the certificate of occupancy.

RECOMMENDATION EIGHT: The General Assembly should enact the bill found

in Appendix C-8, which provides that in civil actions brought by homeowners or

homeowners' associations against general contractors, reasonable attorneys fees shdl

be awarded to the plaintiff if the plaintiff substantially prevails in the action.

The Committee finds that many consumers who purchase newly constructed homes

discover serious defects in the construction that are the result of incompetence or

negligence by the builder, and that were also building code violations that should have

been caught by the local inspector. The Committee also finds that such defects are

often very costly to repair and the cost to the homeowner to sue the contractor to

recover such repair costs is prohibitive. Consequently, many homeowners are without

adequate legal remedies to recover the substantial costs they must bear to correct

problems that should have been corrected before the contractor was paid or before the

certificate of occupancy to the home was issued. The Committee finds that making

reasonable attorney's fees available to homeowner's who substantially prevail in civil

suits against general contractors will provide the consumer with the ability to pursue

legal remedies when laws designed to prevent the necessity for such remedies are not

adequately enforced.

RECOMMENDATION NINE: The General Assembly should enact the bill found in

Appendix C-9, which requires the General Contractors Licensing Board and the

Code Oflicials Qualilication Board to implement recommendations made by the
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State Auditor and to report to the Joint Legislative Commission on Governmental

Operations in October, I99l on the status of implementation.

The Committee finds that the State building code and the requirements for licensure

of general contractors and certification of building inspectors were enacted to ensure the

public safety in the construction of buildings, and to protect the consuming public from

incompetence and negligence in skilled and professional practices. Such laws also

provide a forum for consumers to bring incompetent professional practices to the

attention of appropriate officials to ensure that such practices are stopped. The

Committee also finds, as a result of investigation by the State Auditor, that

improvements need to be made in the way the General Contractors Licensing Board and

the Code Officials Qualification Board carry out their statutory duties and authority.

The Committee believes that when the General Assembly is made aware of

improvements that need to be made to ensure that the intent of its laws is being

followed, it should require that the recommendations for improvement be implemented

and should keep track of the implementation through periodic reporting by the

implementing agency

RECOMMENDATION TEN: The General Assembly should enact the bill found in

Appendix C-10, which reduces the project cost amount that triggers the requirement

that a general contractor be licensed under Chapter 87 of the General Statutes. The

bill atso clarifies certain of the requirements for exemption from licensure.

The Committee finds that the purpose of the General Contractors Ucensing statute is

to protect the general public from incompetent builders, and to deter unlicensed

persons from engaging in the construction business. The Committee also finds that

allowing unlicensed persons to build structures the cost of which is $45,000 or less

permits a significant number of builders to avoid the licensure requirements of Chapter
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87 and increases the likelihood that such structures will be built by persons who are not

competent to do the work. In the Committee's view, reducing the project cost

requirement for licensure from $45,000 to $25,000 will provide greater safeguards

against incompetence in the building industry. The Committee recognizes that persons

who own land may wish to build on that land, or may wish to add to the size of their

home, and that such persons ought to be able to do so without having to obtain a

general contractors license. The Committee believes that an exemption for such

landowners is important to presenre, but feels that such exemption should be narrowly

devised to meet this need without undermining the purpose of the licensing statute.

The Committee recommends, therefore, that the General Assembly enact the bill found

in Appendix C-10, which amends the ownership exemption language, and creates a

specific exemption for farmers who construct buildings on land for their use in the

farming business.

The Committee was made aware that reducing the project cost limit in the licensing

statute may have an adverse impact on nonprofit corporations that are attempting to

construct affordable housing using mostly volunteer labor and donated materials. The

Committee did not have sufficient time, however, to carefully study whether such

corporations should be exempt from the licensing statute.

RECOMMENDATION l0(a): The General Assembly should consider the

following amendment to Section I of the proposed legislation found in Appendix

C-10: "This section shall not apply to any nonprofit organization incoryrorated

under Chapter 55A of the General Statutes and exempt from corporate income tax

under G.S. f05-f30.1f and under Section 501(c) of the Internal Revenue Code,

that is organized for the purpose of providing affordable housing to low income

persons, and that undertakes to construct or alter single-family residential
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dwellings for occupancy by low income persons, provided that the cost of the

undertaking is less than forty-five thousand dollars ($45'000)."

RECOMMENDATION ELE\IEN: The General Assembly should enact the bill

found in Appendix C-ll, which authorizes the General Contractors Licensing Board

to take additional disciplinary action against a licensee, and to provide that a person

who prefers charges against a licensee is an aggrieved person for purposes of the

Administrative Procedures Act.

The Committee finds that G.S.87-11 should expressly authorize the General

Contractors Licensing Board to suspend a license or to invoke other appropriate

disciplinary measures, and to clarify that criminal prosecution is not required in order

for the Board to impose such measures. The Committee also finds that the Board

should have the express authority to suspend the imposition of its disciplinary

measures, especially when such suspension will provide a remedy for the complaining

homeowner, that remedy being correction of the problem that lead to the complaint

against the licensee.

The Committee recognizes that consumers who believe that the licensing Board has

made a decision that is beyond their authority or contrary to the evidence presented

should have an avenue for appealing that decision to superior court. Providing this

avenue of appeal for consumers is consistent with the intent of Chapter 87 to protect

the public by preventing incompetence in the building profession.

RECOMMENDATION TWEL\IE: The General Assembly should enact the bill

found in Appendix C-12, which establishes the Homeowners Recovery Fund. The

Fund is administered by the General Countractors Licensing Board. Persons who

exhaust their civil remedies against contractors and who prevail in the action but
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cannot collect on the judgmentr rnay apply to the Board for compensation from the

Fund.

The Committee finds that homeowners who sue general contractors for defects in the

construction of their home often find themselves with a judgment against the contractor

that they cannot collect because the contractor is insolvent. The Committee also finds

that the establishment of a recovery fund, similar to other recovery funds established

under State law, would provide those homeowners who have proven that the substantial

damages they have suffered is the fault of the general contractor, with some

compensation for their losses. The Committee believes that establishment of a

homeowners recovery fund is consistent with the intent behind other similar funds to

compensate consumers for financial losses suffered due to the acts of licensees.

RECOMMENDATION THIRTEEN: The General Assembly should enact the bill

found in Appendix C-13, which establishes the North Carolina Residential

Contractors Review Committee within the General Contractors Licensing Board.

The Committee finds that an effective mechanism needs to be established within the

General Contractors Licensing Board that ensures that complaints pertaining to

residential construction that are properly filed with the Board, or that are referred to

the Board from other State agencies, are carefully reviewed and, where necessaryt

investigated, and responded to in a timely fashion. The Committee also finds that the

review and investigation of these complaints should be conducted by persons who are

qualified in the field of residential construction, and that subh review should include

input from at least one member of the general public who has no ties to the

construction industrv.
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APPENDIX A-1FasET;f

GENERAL ASSEMBLY OF NORTH CAROLINA
I989 SESSION

RATIFIED BILL

CHAPTER 802
SENATE BILL 231

AN ACT TO AUTHORIZE STUDIES BY THE LEGISLATIVE RESEARCH
COMMISSION, TO CREATE AND CONTINUE VARIOUS COMMITTEES
AND COMMISSIONS, TO MAKE APPROPRIATIONS THEREFOR. AND TO
DIRECT VARIOUS STATE AGENCIES TO STUDY SPECTFIED ISSUES.

The General Assemblv of North Carolina enacrs:

PART I. TITLE
Section 1. This act thilj_: known as "The Srudies Act of 1989."

An outline of the provisions of the act follows this section. The outline
shou's the heading "_---9ONTENTS/INDEX-----" and lists by general category the
descriptive captions for the various sections and groups of seitions that comipitt rtre
act.

-.---CO NTENTS/INDEX--
This outline is designed for reference only, and the outline and the

corresPonding..entries throughoul the act in no \*,ay limit. define, or prescribe the
scoP€ or application of the text of the act. Thi lisring of the original bill or
resolution in the outline of this act is for reference purpoles onl5' and -shall not be
deemed to have incorporated b1' reference an1' of the provisioni contained in the
original bill or resolution.

PART II._-LEGISLATIVE RESEARCH COMMISSION
Sec. 2.1
Sec. 2.2
Sec. 2.3
Sec. 2.4
Sec. 2.5
Sec. 2.6
Sec. 2.7

PART III._STATE PARKS STUDY COMMISSION
(S.B. 231 - Sherron, H.8.436 - Crau{ord, NJ.).

Sec. 3.1
Sec. 3.2
Sec. 3.3
Sec. 3.4
Sec. 3.5
Sec. 3.6

PART IV.-_.PUBLIC HEALTH STUDY COMMISSION
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PART XXI..----PERSONNEL SYSTEM
(S.8. 59 - Hunr of Moore. H.B. 140 - Stamey).

Sec.31.1
Se c. 2l .2
Sec. 21.3
Sec. 21.4
Sec. 21.5
Sec.21.6

P.ART XXII.-.-.JUVENILE JURISDICTIONAL AGE. STATUTORY RAPE, AND
VIOLENT VIDEOS

._(F.B. 429 - Easterling, H.B. il69 - Hurley, S.B. 906 - Chatk).
Sec. 22.1

PART XXIII.---LICENSING FOR PROFESSIONAL ENGINEERS AND LAND
SURVEYORS STUDY

(HJ.R. 1322 - Mills).
Sec. 23.1

PART XXIV.---STATE MARINE PATROL STUDY
(S.8. t?67 - Barker).

Sec. 24.1
PART XXV......EFFECTIVE DATE

Sec. 25.1

PART II.-----LEGISLATI VE RES EAR CH CO MMI S S ION
Sec. 2.1.. The Legislative Research Commission may studv the topics

listed below. Listed r*'ith each topic is the -1989 bill or resolurion thar. oiigi"'aiir.
proposed the issye -or- study and the name of the sponsor. The Commrsston mav
consider the original bill or resolution in determining ihe narure, scope anO isplcis o1
the study. The topiCs are:

(l) State Ports--study continued (S.J.R. 96 - Barker. H.B. 133 - Hall)
Lease and Renegotiarion of contracts of the North ca.otin':i
Railroad companv and rhe Arlantic and Norrh carolina Railroid

(Z) F!*t"tr.nt of a Srate Strategy for the Managemenr of Solidwasre (l-JE. ll? - _Speeg. s.B:'1214 - BasnightJ ano Infecrious
Wastes (!I.8. 1045 - Diggs),

(1) Worker Training Trust-Fund (S.B. Z7t - parneil),
(4) Tourism's Growth and Effect-study continued iS.g. Zg7 - Block.H.B. 379 - warren) and rravevrourism Reoiganizarion lH:rt:
(5) itittt;ti"t''*tL, *.,,olving credit and Aurhorization of credit

card-Banks (S.B. 3i't - siaton; ina Li"r.J-b.piti,t rn.e.l,ii0'-Locks).
(6) Administrative Procedurc Act's R.ul.e-Mqking Process (S.8. 535 -

Johnson) qnd office of Administrarive - Hearings'-"no--,r,.
Adminisrrarive Rules Review commission (SJ.R. lod3 -Nd;in ;iGuilford, H.B. 1459 - Michaux).

(i) "Willie_M.', programs_(S.J.R. gijZ - Block).(8) State Procuremint Contracts to Minoriry Busincss Enrerprises(s.B. 927 - Hunr of Durham) and Smitt Business Teclinical
Assisrance Programs (HJ.R. 15i4 - Cohon),

!

i

,E
EEil

-i

@
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(9) Consumer Pr.otection lssues. including those relating ro rhe

q9) 5i*'t1_f,"1 lii,h &1*?a, - Barker).
fill Sports Fishing Licenies (S.B. 128.1 _ Baiker),
( Ir) 

i:i)'#;";:i1ad]i'x:_'i":'tfi.ri.ixl'T.*'il3i:;fi'Jil,:::
oprions (S.8. izga - oborntl"'-

( 1 3) 
s'fii.IK!';,:&''le1'.'j--?,!ff:"';lfff ifi': F:i?r':Ei'lffi, ili.

( r 4) il::i,T"e.','Jn::',1fiT.,?sj,m:t,._::i" Sl# rn 
6"xlil;ii:# 

:Availabilirv. Berrefits,_-.cosrs,. ponabiriry," Long-T.il -ai,-e
tnsurance (H.-nr-2oz _- wi*il, irearih rnsurli-,.. doidr":1. *l':Perdue. s-B. 1068..- Johnson, :oe), Hearttr insurance (ii.J.n. ilsg-,Duncan). Infertirity Trearmenr'Couerug. (H.8. rrdz 

-- 
F"y".l,

f:ii,il"ci:rfr lf,":[:a:f i;J?nJIf;,1't,;,d"'n.ii-'"i',i(rs) 
ffff'""Jf,::l R'.J,,::1","'.!iil:i{j": g:"ii::'*:L "iui'l

(16) $*l;:)i^'a1er Qualiry and Resources Issues. tncluding InterbasinTransfer. Arbemarle-Famrico Esruarine 1A_1.n.- 5i - einiioe.: B:i:Coastal \\,ater Qualiry - stuOy continuLd 1H:.n. Si'_';;;;.
P.)' . H.r* jn !ce1_ic- River 'syst.* (H.B'. ti)'a- - ri.'ir.ii.
i;i!'-:'f :,f,tif ;Ji.??;{:i?r,yi:;i,H:u ji:li::tf'J5f*
River Usoanit pro.rectidn (S.B. irS2 _ faftan;-,--''(17) Insanity --verdicl_(H.B- tjo+ - nt,ooiil,'un,i' cuitty but Insane

(18) iiiJ:i,[,?i',133i-,t*1iT"i5lr - Brown). Agribusiness prant
Variances (H.8. igoq - Bowman), Falrow'-D.L-, (4.:.n.- nitr":

(le) 'fffil;t, persons (H.B. 2018 - Greenwood, s.B. 12e0 - Martin of
(20) i:i:t"fttt*rmation processing Needs and cost - study continued

(?1) !q3;ikftiltl;r"ee,-1s.nl pB4 -Barker),(l?) fi9p5iegry s-ciroo.ts_(s-n asg - v"r,i"l *.jl'(:gl - 
Public Emp.loyees' Day Caie and Meaicat ind Denrat Benefis.Sec' 2-2- Legis.lative Activity Bit*een Legislativi Sessions andProcedures to Shonen the LEgislative sessionl rr* L-"Iirr#"E'iiliea'rcrr commission

!-lv- ;tuoy the procedures of-this State's, oir,.i ii"r.rt ano o*,ei ligislative bodies,practices and procedures regulating legislative l"a- rt"oi ;;i;;i,i--""0 -.i -"i.recommendations as-l:,:.l"lg!: 1l li:, iro-cedures "na-iultrlir"i Jil teaaio'greiteiefficiencv in the legislative.piocess whiii rir.lu"iai"g theiigh[- or 
"ii'-embers of theGenerat 

-Assem 
bt -v in d of tri. .i t irt". il,iiiTi.i.:r' i.girt"ri ve process.sec. 23. Stare capiiir as_ieii 

";;,'l-pro,r.rn.no (s.8. i240 - Sherron).The Legislarive Research Comrhission may srudv the:

tll llY.?lo,!' of Sare capital as'sers ano the use of those asse6,\!) rssue or Drevenuve maintenance for Smte buildings, and(3) Need an'd feasibititrl of:a. Esrablishing in. the state budget a reserve for repairs andrenovations and the administraiion of such a reserve, and

l
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SENATE BILL 1261

Short Title: Consumer ProtectioniElderly/Study.

Appendix A-2

(Public)

Sponsors: Senators Barker: Allran. Ballance. Basnight. Block. Carpenrer. Chalk.
Cochrane. Conder. Daniel. Daughtrl'. Ezzell. Hardin, Harris. Hu-nt of
Durham. Hunt of Moore. Johnson of Cabarrus. Kaplan. Manin of Pitt.
Martin of Guilford. Marvin. Murphy. Parnell. Plvler. Ra-uch. Ralnor,
Richardson. Sands. Sherron. Simpson. Soles. Speed. Swain. Tally.
Walkcr. end Ward.

Relerrcd to: Rules and Operation of the Senate.

May 10. 1989

I A BILL TO BE ENTITIJD
? AN ACT TO APPROPRIATE FUNDS FOR THE LEGISLATTVE STUDY

3 COMMISSION ON CONSUMER PROTECTION ISSUES AND THE ELDERLY.

4 The General Assembly of North Carolina enacts:

5 Sccrion l. The Lcgislarive Study Commission on Consumer Protection

6 lssues antJ rhe Eklerly is created. The Commission shall consist of 12 members: six

7 Senarors appoinred by the Prcsiclent Pro Tempore of the Senate. and six

8 Represenrlrives appoinred by rhe Speaker of the House of Representatives.

9 Sec. 2. Thc Presidcnt Pro Tempore of the Senate shall designate one

l0 Senaror as cochairman and thc Speaker of the House of Representatives shall

I I designate one Represcntative as cochairman.

12 Sec. 3. The Commission shall study:

13 (l) The consumer prorection laws and how they affect the elderll';

14 (2) Special problem.s the elderly face as consumers; and

15 (3) Whether addirional lcgal protection ought to be afforded the

16 clclcrlt' as consumcrs.
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I Scc. {. The Commission shall submit a final report of its findings and

I recommendatiorrs to lhe General Assembly on or before Aprit l. 1990. by filing rhe

3 reporr with rhc Presiclent Pro Tempore of the Senate and the Speaker of the House

4 of Reprcscnrcrives. Upon filing its final report,. the Commission shall terminarc.

5 Sec. 5. The Commission. while in the discharge of officiat duties, may

6 exercise atl the l)owers provided for unclcr the provisions of C.S. 120-19. and G,S.

1 120-19.1 through G.S. ll0-19.4. The Comnrission may meet at any time upon the

8 joint call of the cochuirmcn. The Commission mny meet .in the Legislarive Building
9 or the Legislative Otfice Building.

l0 Sec.6. Members of the Commission shall receive subsistence and travel

ll cxpenses at thc rates sct forth in C.S. ll0-3.1.

12 Sec. 7. The Comntission may contract for professional. clerical. or
l3 consultant scrviccs ns proviclcil |ty C.S. 110-31.02. Thc Legislative Services

lJ Commissiorl. throuFh thc Lcgisl:rtivc Administrative Officcr. shall as-sign professional

l5 sraff ro assist in thc work o[ tltc Commission. The House of Reprcsenntives'and the

lf) Scnare's Sr.rpcrvisors of Clcrks sh:rll :rssign clcrical staff to the Commission or

l7 commirtee. upon the dircction of thc Lcgislative Services Commission. The expenses

l8 relaring to clerical enrployees shall be borne by the Commission.

19 Sec. 8. When a vilcancy occurs in the membership of the Commission the

20 vacancy shall be filled t y the same appointing officer who made the initial
2l appointment.

22 Sec. 9. All Statc dcpunnrcnts :tncl agencies and local governments and

13 their subdivisions .shall furnish the Conrnrission with any information in rheir
?1 possession or available to thcnr.

l5 Scc. 10. There is:rppropriated from the General Fund ro the General
16 Assembly S15.000 for the 1989-90 fiscal year for the The Legislative Stuciy

?7 Commission on Corrsumcr Protection lssues und the Elderly.

l8 Sec. I l. This act .shall become effective July l. 1989.

Page 2 Senare Bill 1261
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LRC CONSUMER PROTECTION
MEMBERS

LRC Member in Charge:
Rep. Harold J. Brulraker
138 Scarboro Street
Asheboro. N. C. 27203

President Pro Tempore
Appointments

Sen. A. D. Guy
Co-Chairman
P.O. Box 340
Jacksonville. N.C. 2854 |

Sen. Wanda H. Hunt
P.O. Box 1335
Pinehursl. N. C. 28374

Mr. Bentley Lronard
274 Merrimon Avenue
Asheville. N. C. 28801

Sen. T. laFontine Odom
I100 S. Tryon Street
Charlotte. N. C. 28203

Mr. Jim Parker
4137 Breu,ster Drive
Raleigh. N. C. 27606

Sen. Rohert G. Shaw
P.O. Box 8l0l
Greensboro. N. C. 27419

Sen. James D. Speed
Route 6. Box -542
l,ouisburg. N. C. 27549

Staff:
Gann Watson
Bill Drafting Division
(9t9) 733-6660

Speaker of .the House
Appointments

Rep. John C. Hasty
Co-Chairman
P.O. Box 945
Maxton. N. C. 28364

Rep. Ruth M. Easterling
8l I Bromley Road. Apt. # |
Charlotte. N.C.28207

Rep. Bradford W. Ligon
Route 12. Box 460
Salishury. N. C. 28144

Rep. Albert S. Lineberry. Sr.
P.O. Box 630
Greensboro. N. C.27402

Rep. Coy C. Privette
306 Cottage Drive
Kannapolis. N. C. 28081

Ir4r. Frank Richardson
Anson Senior High School
P.O. Box 513
Wadesboro. N. C. 28170

Rep. Bamey Paul Woodard
Box 5
Princeton. N. C. 27569

Clerk:
Lillie Pearce
Legislative Building. Rm. 1220
et9) 733-s746
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GENERAL ASSEI{BLY OF NORTE CAROLINA

sEssroN 1991
DRAFT PROPOSED COIIIIiTITTEE BILL

9 1-LN- 0 01
(TEIS IS A DRAFT AND NOT READY FOn TNTRODUCTION)

Short Title: Debt Cgllection Penalty Up. ( PubIic )

DE

Sponsors: Representative Hasty.

Referred to:

1

2

3

4

5

6

7

I
9

10

l_1

L2

L3

T4

15

16

A BILL TO BE ENTITLED

AN ACT TO INCREASE THE PENALTIES FOR VIOLATIONS OF THE DEBT

COLLECTION PRACTICES ACTS.

The General Assembly of North Carolina enacts:
Section 1. G.S. 75-56 reads as re$rritten:

uS 75-56. Application.
The specific and general provisions of this Article shalt

exclusively constitute the unfair or deceptive acts or practices
proscribed by G.s.75-1.1 in the area of commerce regurated by
this Article. Notwithstanding the provisions of G.s. 7s-Ls.2 and
75-L6, in private actions or actions instituted by the Attorney
Genera}, civil penalties imposed shall not be ress than one
hundred dollars ($100.00) for each violation nor more than one
thousand dollars ( $1 ,000 ) f or each violation, j-n--cxeess+€--en"e

nor shall damages
be trebled for any violation under this Article."
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1 Sec. 2. G.S. 5g_70_130 reads as re\^rritten:
2 "S 58-70-130. Civil liability.
3 (a) Any collection agency which violates Part 3 of this Article
4 with respect to any debtor shall be liable to Lhat debtor in an

5 amount equal to the sum of any actual damages sustained by the

6 debtor as a result of the violation.
7 (b) Any collection agency which violates Part 3 of this Article
8 with respect to any debtor shall, in addition to actual damages

9 sustained by the debtor as a result of the violation, also be

10 Iiable to the debtor only in an individual action, and its
11 additional Iiabitity' therein to that debtor shall be for a

L2 penalty in such amount as the court nay allow, which shall not be

13 less than one hundred dollars ($100.00) for each violation nor

L4 greater than one thousand dollars .($I-OOO+- ( $L,000 ) f or each

15 violation.
16 ( c ) The specific and general provisions of Part 3 shall
L7 constitute unfair or deceptive acts or practices Proscribed
1B herein or by G.S. 75-1.1 in the area of commerce regulated
19 thereby. Notwithstanding the provisions of G.S. 75-L5.2 and

20 75-16, civil penalties in excess of one thousand dollars ($1,000)

21 for each violation shall not be imposed, Dor shall damages be

22 trebled for any violation under Part 3.

23 (d) The remedies provided by this section shall be cumulative,
24 and in addition to remedies otherwise available. Provided, that
25 any punitive damages assessed against a collection agency shall
26 be reduced by the amount of the civil penalty assessed against
27 such agency pursuant to subsection (b)-u
Zg Sec. 3. This act is effective upon ratification and

29 applies to actions brought on or after that date-

Page 2 91-LN-001



EXPLANATION: 91-LN-001 INCREASE PENALTIES FOR UNFAIR DEBT
COLLECTION PRACTICES

The purpose of this bitl is to further the intent of the Unfair
Debt Col-lection Practices Act by increasing the penalties for
violations of the act. Under current law, violations of the act
constitute an unfair/deceptive trade practice under Chapter 75i
however, the ordinary penalties of attorneys fees and treble
damages available under Chapter 75 are not available for
violations of the debt collections act;' moreover, the maxirnum
civil penalty tor violations is now $1,000, in addition to actual
damages sustained by the debtor. Apparently, the maximum penalty
is rarely inposed and actual monetary harm is often smaII and
difficult to prove. This makes bringing an action under the act
more expensive than the potential remedy, thereby undermining the
intent of the act.

page L, Iine 13 This amends the debt collection practices
section of Cha

,000

page 2,

available for each violation of the act.
Since the @action cites
several violations of the act, the
increased penalty is more likeIy to be
effective as a deterrent and to reduce
the expense of bringing the action. This
section of Chapter 75 applies to persons
who collect their own debts.

This amends the Unfair Debt Collection
Practices section of Chapter 58. II
makes the minimum and maximum penalties
for violations available for each
violation. This section of CTapE--EE'
ffifies to debt collection agencies who
collect the debts of others.

Lines 9-11,
L7

ter 75 to impose a minimum
.00 for each violation and
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91-LN-002A
(THrs rs A DRAFT AND NOT READY FOR INTRODUCTION)

Short Title: RuIe of 78slMobile Homes.

APPENDIX C-2

(Public)

Sponsors: Senator Speed .

Referred to:

I
2

3

4

5

6

7

I
9

10
11
L2
13
t4
15
16
L7
18
19
20
2t
22
23
24

A BILL TO BE ENTITLED
AN ACT TO ABOLISH THE USE OF THE RULE OF 78s AS IT PERTAINS TO

INSTALLMENT LOANS SECURED BY MOBILE HOI"IES.
The General Assembly of North Carolina enacts:

section 1. chapter 25A of the General- statutes is
amended by adding the following new section to read:
"s 25A-32.1. unearned finance charge credits on prepayment of

mobile home loans.
Notwithstanding any provision to the contrary in G.s. 25A-32 or

in a consumer credit installment sale contract secured bv a
residential manufactured hone as defined in G.s. 143-145(7), any
buygr may satisfy the debt in full at any time before maturit
and in so satisfying such debt, sharl be credited with alr
unearne,d f inance charges.

If the prepayment is made otherwise than on the due date of an
instarrment, it sharr be deemed to have been made on the
installnent due date nearest in time to the actuar date of
payment.

If a seller obtains a judgment on a debt arisin out of a
consumer credit installment sale secured by a re s identi aI
manufactured home as def ined in G.s. 143-L 45(7') , or if the seller
reDossesses the collateral securinq the debt, the seller shall
credit the buver with alI unearned finance charges as if the

nt in full had been made on the date the iudqment $ras



1

2

3

4

5

6

GENERAL ASSEilBLY OF NORTS CAROLINA sEssroN 1991

obtained or 15 days after the repossession occurred. If the
ieIIer obtains a iudgnent and repossesses the collateral, the

or 15 days after the repossession, whichever occurs earlier.tt
Sec. 2. This act is effective upon ratification.

seller shall credit the buyer with all unearned finance charges
as if payment in fu}I had begn nade on the date of the judgnent

Page 2 91-LN-002A



EXPLANATTON : 91-LN-OO2A ABOLISH RULE OF 78s.

The purpose of this bill is to abolish use of' the RuIe of 78s
in calculating the amount due to the retailer when the consumer
pays the debt off early on an installnent contract secured by a
mobile hone.

Section 1 This amends Chapter 25A which
governs retail installment sales.
The amendment, adds a ne!{ section to
Chapter 25A which abolishes
application of the RuIe of 78s to
prepaynent of mobile home Ioans.

In an installment sale contract
secured by a mobile home, the buyer
may pay the debt off early and when
doing sor shall be credited with all
unearned finance charges.

If the prepayrnent is made other than
on the due date of an installment,
then it will be deemed paid on the
installment due date nearest in time
to the actual date of payment.

If a seller obtains a judgnent on
the nobile hone loan debt, and/or if
the seller repossesses the home that
secures the debt, then the selIer
must credit the buyer with alI
unearned finance charges as if the
payment in full had been made on the
date judgment \ras obtained or 15
days after repossession occurs.

page L, lines 10-14

page L, lines l6-L9

page L, lines L9-24
thru page 2, lines L-5
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GENERAL ASSEIiTBLY OF NORTH CAROLINA

SESSTON 1991
DRAFT PROPOSED CO}TI{ITTEE BILL

91--LNX-003A
(THrS rS A DRAFT AND NOT READY FOR TNTRODUCTTON)

Short TitIe: Regulate Reverse I'lortgages. (Public)

DE

Sponsors: Representative Brubaker.

Referred to:

1 A BILL TO BE ENTITLED
2 AN ACT TO REGULATE REVERSE }IORTGAGES.
3 The Generaf Assembly of North Carolina enacts:
4 Section 1. Chapter 53 of the General Statutes is
5 amended by adding a new Article to read:
5 "Article 21
7 Reverse l{ortgage Act.
I "S 53-256. Title-
9 this Article shall be known and may be cited as the aeverse

10 Mortgage Act.
11_ "S 53-257. purpose.
12 It is the intent of the General Assembly that reverse mortqage
13 loans be available so that elderly horneowners may use the equity
L4 in their homes to meet their financial needs. The General
15 Assembly recognizes that there may be restrictions and
15 requirements that govern traditional mortgage transactions which
17 should not be applicable to reverse mortgages. The purpose of
18 this act is to authorize reverse mortgage transactions and to
19 clarify other provisions of North Carolina law which night
20 otherwise be applicable to reverse rnortgage loans.
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" S 53:-258. Def initions.
For purposes of lttll Artic1e, unless the context clearly

requires otherwise:
(1) 'Authorized lender', or 'lender', means any Iender

(2)

authorized to engage in business as a bank, savings
institution, or credit union, under the laws of
this State or of the Unitqd States, or any other
person, firm, or corporation authorized to make
reverse mortgage loans by the Commissioner of
Banks.
.Borrower' means a natural person sixty-two years
of age or ofder, who occupies and owns, in fee
simple individual-ly, or with another borrower as
tenants byjhe entireties or as joint tenants with
right of survivorship, an interest in residential
real property securing a reverse mortgage loan, and
who borrows money under a reverse mortgage loan.
.Commissioner' means the Commissioner of Banks of
this State.

(4) 'Counselor' means an individual who has completed a
training course on reverse mortgaqe counseling
provided or approved by the Division of aging of
the Department of Human Resources, and whose name
is naintained on the Commissioner's list of
approved reverse mortgage counselors.

(5) 'Outstanding balance' means the current net amount
of money owed by the borrower to the lender,
calculated in accordance with G.S. 53-263(b),
whether or not the sum is suspended pursuant to the
terms of the reverse mortgage loan agreement or is
inmediately due and payable.

( 5 ) rReverse lilor-tgage loan' , or '1oan' , means a loan
for a def inite or indef init,e term ( i ) secured by q
f i rst rnortgage or f i rst deed of trust on the-
principal residence of the mortgagor, ( ii ) the
proceeds of which aradisbursed to the mortqagor in
one or more lump sums, or in equal or unequal
installnents, either directly by the lender or the
Iender's agent, and ( iii ) which requires no
repayment until a future time, upon the earliest
occurrence of one or more events specified in the
reverse mortgage loan contract.

( 7 ) 'Shared Appreciation Mortgage' means a reverse
mortgaqe loan pursuant to which the lender and the

Page 2 91-LNx-003A
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borrower agree that, in addition to any interest
accruing on the outstanding balance' the lender may
collect an additional amount of interest equal to a
percentage of any net appreciated value of the
property during the tern of the reverse mortgage.

(8) 'TotaI annual_ percentage rate' neans the rate of
interest, which proVides thg total anount that wiIl
be owed at loan maturity when all reverse mortgage
fees and charges, including closing costs not paid
to third parties, is applied to the loan advances
over the term of the reverse nortgage loan.

tt

Loans.
(a) Effective January 1, 1992, no person, firm, or corporation

shall engaqe in the business of making reverse mortgage Ioans
without first being approved as an authorized lender by the
Commissioner, unless the Iender is the North Carolina Housing
Finance Agency, or is a bank, savings and loan association, or
credit union, authorized to do business under the laws of this
State or authorized to do business under the laws of the United
States and chartered to do business in this State.

(b) An application for authorization to make reverse mortgage
loans shall be in writing to the Commissioner and in such form as
prescribed by the Commissioner. Such application shall contain
the name and compLete business address or addresses of the
applicant. The application shalI also include affirrnation of
financial solvency and such capitalization requirements as are
required by the Commissioner. Such application shall be
accompanied by a nonrefundable fee, pavable to the Commissioner,
of five hundred dollars ($500.00).

(c) The North Carolina Housing Finance Agency, and any bank,
savings and loan association, or credit union which is not
required to obtain authorization to make reverse mortgage }oans
under subsection (a) of this section, shall, prior to makinq any
reverse mortgage loan, notify the Commissioner of its intent to
make such loan. Such notification shall be made on a forn
prescribed by the Connissioner and shalI contain such infornation
as; requi red by the Cornmi ssioner .

(d) The Commissioner shall, upon deternination that a lender is
authorized to make reverse mortgage 1oans, issue notice of this
authority to the lender, which authority shalL be valid for a
period of time specified by the Comnissioner. The lender so
notified shall display the notice proninently in any and aII
offices of the lender which make reverse mortgage loans.

91-LNx-003A Page 3
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Authorizations issuq! rsuant to thi s section are non-
transferable and subject to an annual fee of two hundred-fift
dollars ($250.00).
"S 53-260. Application of nules.

rn addition to the provisions of this Articre, aut
Ienders shalI cornply with rules and regulations promulgated
ttt. Commissioner which are reasonable and _necessary to effectuate
the purposes of this Article and to protect the public interest.
Frovided, however, that Provisio
Gneral Statutes, and ttLe rules promulgated thereunder, that are
in conflict with this Article shall not

uS 53-261. Interest.
transactions qoverned bv this ArticIe.

Notwithstanding a other orovisions of law to the contra
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the parties to a reverse mortga Ioan may contract for the
avment of interest at a rate eglSqq-_lq the rties. Interest

shall be deferred until the earliest occurrence of one or more

events specified in the reverse nortgaqe loan cont
of interest on deferred interest shall be as agreed upon the
arties to the contract. The pg4ies Inay agree that

interest may be added to the outstanding balance of the loan-
"S 53-262. Taxes, Insurance, and Assessment.

Reverse mortgage lpen contracts rnay provide that it i s the
rimarv obligation of the borrower to aIl propertv taxes,

insurance premiuns, and assessments in a timely manner, and that
the failure of the borrower to make these ents, and to

fails to rtv taxes, insurance premiums, of assessments
the lender ma av the amounts due, charge then to the reverse

rovide evidence of paynent to the lender, may consti!q!e--gIo!nd-q
for default of the loan. Provided, ho@ e lgIfe\tgl

mortqase loan, and recalculate regularly-rlttegglsg ments under

(a) rf the reverse mortgage loan contract allows for a chanqe

the loan to account for the increased outstanding loan balance.
"S 53-263. Renegotiation of

balance; Prepalrment.

in the nts or payment options, the lender ma charqe a

reasonable fee when nts are recalculated.
(b) The outstanding loan balance shall be calculated by adding

the current totals of iterns described in subdivisions (1) through
( 4 ) below, anl q11!!ge-q!f the current totals of all reverse
mortgage Ioan PaYments made the borrower to the lender:

(1) The sum of aII disbursements made by the lender to
the borrower, or to another party on the borrower's
behal f;

Page 4 91-LNX-003A



1

2

3

4

5

6

7

8

9

10
11
L2
13
L4
15
15
L7
18
19
20
2L
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
4L
42
43

GENERAL ASSEI'IBLY OF NORTB CAROLINA sEssroN 1991

(21 AII taxes, assessments, insurance premiums, and
other similar charqes paid to date bv the lender
pursuant to G.S. 53-253, which charges were not
reinbursed by the borrower within sixty days of the
date payment was made by the lender.

(3) AII actual closing costs which the borrower has
deferred, if a deferral prgvision is contained in
the loan agreement; and

(4) The total accrued interest to date.
(c) Prepaynent of the reverse nortgage loan, in whole or part,

shall be perllitted without penaltv at any time during the term of
the loan.
"S 53-264. tinits on Borrowers' tiability.

(a) when the reverse mortgage loan becomes due, if the borrower
mortqaqed 100t of the fulI value of the house then the amount
owed by the borrower shall not be greater than the outstanding
balance of the loan, or the fair market value of the house,
whichever arnount is less. If the borrower mortgaged Iess than
100t of the fuII value of the house, then the amount owed by the
borrower shall not be greater than the outstandinq balance of the
loan, or the percentage of the ful1 value as provided in the
contract, whichever amount is Iess.

(b) rhe lender shall enforce the debt only through the sale of
the property and shall not obtain a deficiency judgment against
the borrower.
tt

The parties to a reverse mortgage Ioan may agree to include
shared appreciation as a method of allowing the lender to recover
the costs and risks of reverse nortgage Ioans. If the reverse
mortgage loan contract provides for shared appreciation, then the
lender's share of the appreciation may not exceed the percentage
agreed to by the parties.
"S 53-266. Disclosures of toan Terns.

(a) On forms prescribed by the Commissioner, alI authorized
Ienders shall provide the following information to the
conmissioner for dissenination to all counselors who provide
counseling to prospective reverse nortgage borrowers:

(1) The borrower's rights, obligations, and remedies
with respect to the borrower's temporary absence
from the home, Iate paynents by the lender, and
paynent default by the lender;

(21 Conditions or events which require the borrower to
repay the loan obligation;
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(4)

(3) The riqht of the borrower to mortgage less than the
full value of the home, if permitted by the reverse
mortgaqe loan contracti
rhe projected total annual percentage rate
applicable under various loan terms, interest rates
applicable at sample ages of borrowers, and the
financial effect of shared appreciation, if
appl i cable ;
Standard closing costs;
aII service fees to be charged during the term of
the loan;

(7) Other information required by the Commissioner.
(b) within ten business days after application is made by a

borrower, but not less than twenty business days before closing
of the loan, Ienders shal1 provide applicants with the same
information required in subsection (a) of this section, shall
inform applicants that reverse mortgage counseling is advisable,
and shall provide the names and addresses of rever_E-g__mor!9eg9
counselors listed with the Commissioner's office.
"S 53-267. Information r ired of lender.

(a) At the closing of the reverse mortgage loan, the lender
shall provide to the borrower the name of the lender's_emPlolgg
or agent who has been designated specifically to respond to
inquiries concerning reverse mortgages. Such information shaIl
be provided by the lender to the borrower at least annually, and
whenever the information concerning the designated employee or
agent changes.

(b) On an annual basis and when the loan becomes due, the
Iender shall issue to the borrower, without charge, a statement
of account regarding the activity of the mortgage for the
preceding calendar year, or for the Period since the last
statement of account was provided. The statement shall include
the foIIq!4ng information for the preceaing ye

( 1 ) The outstanding balance of the loan at the
beginning of the statement period;
Disbursements to the borrower;
The total amount of interest added the

(s)
(6)

to
(21
(3)

(4)
outstanding balance of the loan;
Anv property taxes, insurance premiums,
assessments, paid by the lender;
Payments made to the lender;
The total mortgage balance owed to date; and
The remaining amount available to the borrower in
reverse mortgage Ioans where.in proceeds have been

s L-LNX-0 0 3A

or

(s)
(6)
(7)
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reserved to be disbursed in one more Iu
amounts.

"S 53-268. Effects of Lender's Default.
(a) 4 lender's failure to make loan advances to the borrower

under the reverse mortgage loan contract shall be deened the
Iender's default of the contract. Upon such default, the lender
shall forfeit any right to collect inteEest or service charges
under the contract. The lender's right to recovery at loan
maturity shalI be limited to the outstanding balance as of the
date of default, minus all interest. Lenders may also be subject
to other default penalties prornulgated and imposed bv the
Commissioner.

(b) Subsection (a) of this section shall not applv if the
Iender has previously declared the borrower in default pursuant
to G.S.53-269, or if the lender rnakes the required loan advance
within the tine stated in the mortgaqe contract or within 30 days
of receipt of notice from the borrower that the loan advance was
not received.
rrS 53-269. Repafrment Upon Borrower's Default.

A reverse mortgage loan contract may provide for a borrowerrs
default, thereby triggering early repayrnent of the Ioan, based
only upon one or more of the following terms and conditions:

(1) The borrower fails to maintain the residence as
required by the contract;

(2') The borrower selIs or otherwise conveys title to
the home to a third party;

(3) The borrower dies, provided that the home is not
the principal residence of the survivinq borrower;

( 4 ) The horne is not the principal residence of at least
one of the borrowers for a period of 12 consecutive
months for reasons of phvsical or mental illness;

(5) For reasons other than physical or nental illness,
the home ceases to be the principal residence of
the borrower for a period of 180 consecutive days
and is not the principal residence of another
borrower under the loan, without prior written
permission from the lender;

(5) The borrower fails to pay property taxes, insurance
premiuns, and assessments pursuant to G.S. 53-262.I'S 53-270. Time for fnitiation of Foreclosure.

When d borrower's obligation to repay the reverse mortgage loan
is triqgered under G.s. 53-269, in addition to arr riqhts
conferred upon owners and borrowers under chapter 45 of the
General Statutes, the lender nust qive the borrower not less than

91-LNX-003A Page 7
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ninety (90) days notice of its intent to initiate foreclosure
proceedings. If the contract so provides, interest wilI continue
to accrue during Lhe ninety day period.
"S 53-271. Counselling Provisions.

( a ) Subject to the approval of the Secretary of ttuman
nesources, the North Carolina Division of Aging shall adopt rules
governing the certification of reverse lnortgage counselors and
necessary standards for counselors, and shall establish
reasonable fees for certification. The Division of Aging shall
forward the names of all rsons satisfyin counselor
certification requirements to the Commissioner.

(b) The Commissioner shall maintain a list of certified
counselors and shall.periodicallv provide an up-to-date copy of
the list to all authorized lenders.

( c ) The Connission shall provide to all certified reverse
mortgage counselors information provided to the Commissioner bv
authorized lenders under G.S. 53-257.
"S 53-272. Prohibited Acts.

Reverse mortgage lenders are prohibited from engaging in any of
the following acts in connection with the making, servicing, or
collecting of a reverse mortgage loan:

(1) Misrepresenting the naterial facts or making false
promises, or engaging in a course of
misrepresentation through agents or otherwise;

(21 Failing to disburse funds in accordance with the
terrns of the reverse mortgaqe loan contract or
other a written commitment;

(3) Improperly refusing to issue a satisfaction of a
mortgage i

(4) gngaging in any action or practice which is unfair
or deceptive, or which operates a fraud on any
pe rson i

(5) railing to comply with this Article.
I'S 53-273. Commissioner's Authority to Enforce; Penalties.

(a) The Conmissioner shall prornulgate the rules and regulations
necessary to irnplement and enforce the provisions of this
Article. If the Cornnissioner finds probable cause to believe
that an authorized l-ender is in violation of this Article, or of
any law or regulation of this State or the United States, or an
agency thereof, he shall, after affording reasonable notice and
opportunity to be heard to the lender, order the lender to cease
and desist from such violation.

(b) If a Iender fails to comply with or appeal the
Cornnissioner ' s cease and desist order lender shall be

Page 8
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subject to a fine of one thousand dollars ($1,000) for each
violation that is the subject of the cease and desist order. The
penalty irnposed under this section shall be in addition to and
not in lieu of penalties available under any other provision of
law applicable to a reverse mortgage lender.

(c) Upon a finding that a reverse mortgage lender has violated
this Article, the Commissioner may levoke, temporarily or
permanently, the authority of the lender to make reverse mortgaqe
loans.

(d) A person damaged by a lender's actions may file an action
in civil court to recover actual and punitive damages. Attorneys
fees shalI be awarded to a prevailing borrower. Nothing in this
Article shall linit any statutory or conmon law right of a person
to bring an action in court for any act, nor shall this Article
Iimit the right of the State to punish a person for the violation
of any Law.
"S 53-274. Appeals-

Notwithstanding any other provision of law, an aggrieved party
may, within 30 days after final decision of the Commissioner, and

written notice to the Commission, appeal directlv to the North
Carolina Court of Appeals for judicial review of the record. tn
the event of such appeal the Commission shall certifv the record
to the CIerk of the Court of Appeals not later than 30 days
after certification. Such record shaII include alI memoranda,
briefs, and any other documents, data, information, or evidence
subnitted by any party to such proceedinc. AII factual
information contained in a report of examination or investigation
submitted to or otherwise obtained the Conrnissioner or his
staff shall be made a part of the record unless such inforrnation
is deemed confidential by the Commissioner."

Sec. 2. This act is effective upon ratification.

91-LNX-003A Page 9





EXPLANATION: 9I-LNX-OO3A REGULATE REVERSE I{ORTGAGES.

The purpose of this bill is to authorize lenders to make
reverse nortgage transactions, and to authotLze the
Commissioner of Banks to inplement the provisions of this
act that regulate such transactions.

Page L, SS 53-256/257 These sections establish the title
anLpurpose. of the act, and indl.caE
th-e General Assembly's intent to
make this chapt'er the governing
chapter for reverse nortgages,
rather than current law governing
conventional nortgage transactions.

Pages 2-3, S 53-258

Page 3, S 53-259.

lines 14-20

lines 2L-29

Iines 30-35

Iines 37-43

Page 4, S 53-260.

Page 4, S 53-251-

Defines terms used in this act.

Establishes the following procedures
governEg Rlt transactions.-
( 1 ) Anyone naking a Rtl loan on
January L, L992 and thereafter must
be approved by Commissioner of
Banks, unless exempt.
(21 Applications for approval must
affi rm financ i aI solvency;
application fee of $500.00.
( 3 ) Institutions exempt from
authorization must notify
Commissioner of intent to make RM
loans.
( 4 ) Lender must display
authorization notice; $250.00 annual
fee.

Provides that RM Lenders nust conply
with Commissioner's rules except
that su conflict
with this act are not applicable to
RItl transactions.

This section governs interest
provisions of RM transactionilTFlE
section will govern such interest
rather than conflicting provisions
of Chapter 24, which governs
interest of conventional nortgage
transactions. This section allows
the lender and the borrower to agree
upon the interest provisions under
the Rtl transaction.

This section provides for the
parties to agree on contract

Page 4, S 53-262.



Page 4, S 53-253.

Page 5, S 53-264.

Page 5, S 53-265.

Page 5, S 53-266.

Page 6, S 53-257.

Page 7, S 53-268.

provisions dealing with the payment
of taxes, insurance premiums, End

FovIAe TEfr failure to 'pay any or
aIl of these may constitute default
on the part of the borrower, and
allows Iender to make the paynents
and charge them to the loan.

This section permits lenders to
charge a fee for'-recalculating loan
payments; establishes how
outstanding Ioan balances wiII be
calculated; and permits prepayment
oT-ffi-loan without penEffi-

This section establishes Iimits on
the borrower's liability -Eor -EA

that the
lender may only enforce the debt
through sale of the propertyr and
prohibits lender's from obtaining
deficiency judgments against the
borrower.

Permits the parties to agree in the
contract to share in the
appreciation value-6E-Ehe house, and
Iimits the Iender's share of the
appreciation to the amount agreed to
in the contract.

Requires lenders to provide
specified information to the
Commissioner for dissemination to RM
counselors; lenders must also
provide this information to
applicants for RMs.

Lender must provide specified
information to borrower on a regular
basi s .

Establishes effects of lender's
default of the contract. Lender's
failure to make a paynent under the
contract amounts to default. Upon
such default, Iender forfeits right
to collect interest or service
charges; lender's right to recovery
at maturity Iinited to outstanding
balance as of default, minus



Page 7, S 53-269.

Pages 7-8,

Page 8, S 53-27L.

default. If borrower defaults,
repayment of loan is triggered.
Borrower's default may only be based
upon specified terms and conditions.

s 53-270. P rovi de s for ini ti ation of
foreclosure proceedings in event of
borrower' s default. Lender must
give borrower 9 0 days notice of
intent to foreclose.

Authorizes Division of Aging to
adopt procedures governing
certification of RM counselors.

Prohibits Ienders from engaging in
specif ied acts.

Authorizes Commissioner of Banks to
enforce this act and to promulgate
rules necessary to implement it.

interesti Comnissioner may irnpose
other default penalties.

Default effects do not apply to
lender if the lender has previously
declared the borrower in default, or
if Iender makes the payment within
30 days of notice from borrower that
payrnent had not been received f rom
lende r .

Establishes effects of borrower's

Lenders not conplying wi th
Cornmissioner' s enforcernent authority
subject to $1,000 finei Commissioner
may revoke Iender's authority;
authorizes civil action against
lender for violation of this act.

Provides for appeals by an aggrieved
party directly from Commissioner's
decision to Court of Appeals for
judicial review.

Act is effective upon ratification.
Lenders naking RM loans after the
date of ratification have until
January 1, L992 to obtain

Page 8, S

Page 9, S

53-272.

53-27 3 .

Page 9, S 53-27 4.

Section 2.

authorization from Commissioner.
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Sponsors: Senator Speed.
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A BILL TO BE ENTITLED
AN ACT TO AIVIEND CHAPTER 66 OF THE GENERAL STATUTES REGULATING

PREPAID ENTERTAINMENT CONTRACTS TO INCLUDE SALES OF CATIPGROUND
I'iIEtiIBERSHI PS .

The General Assembly of North Carolina enacts:
Section 1. c.S. 66-1LB reads as rewritten:

uS 65-118. ge€i-ei+i:*- oefinitions.
Fe- purposes ef As used in thi s Arti cle, e---++€pa-id

entertainmenE eentraet' is any eentraet in whieh:- unless the
context clearly reguires otherwise:

(1) 'Camping membership, means an agreement offered or sold
within this state evidencing a purchaser's title to, interest in,
right or license to use, for more than thirty days, the
campgrounds and facilities of a rnembership camping operator, and
includes a membership which provides for this use.

(2) 'Contract cost' means the total consideration aid by a
buyer pursuant to a contract including but not limited to:

(a) any initiation or nonrecurring fee charged;
(b) all periodic fees required by the contract;
(c) alI dues or maintenance fees, and(d) arl ri"ffi time-price differentials

, r , 'aonaru"i Ou 
"buyer's contract, incruding months or time periods that are
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called 'free' or 'bonus' or that are described in a other terms
suqsesting that theY are rovided free of char

4 ) 't'lembershiP campin operator'means an ente r rise that
solicits membershiP camPin contracts paid for b a fee or

1
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ri odi c ents and has as one of its rpo se s camDrnq or
outdoor recreation includin use of campin sites rimarilv b

purchasers.
( 5) 'prepaid entertainment contract' means any contract h

which:
(a) The buver of a service pays for or is obligated to

pay for service prior to the buyer's receipt of or
enjoyment of any or all of the servicei

(b) The se1Ier_is other than a licensed nonprofit
school, colLege, or university; the State or any
subdivision thereolj or a nonprofit religious,
ethnic, or community organizationi and

(c) The services to be performed are related to any one
of the following:
1. Dance Iessons or facilities, or any related

services or events;
2. Matching, dating, or social club services or

facilities, including any service represented
as providing names of, introduction to, or
opportunity to meet rnernbers of the opposite
sex;
Martial arts training;
Health or athletic club services or
facilities;

5. Carnping menberships.
fhe buyer ef a service Pays feq er is ebligaEed te Pay fer
serviee prier Ee lhe bul'er I s ree eiPt ef er en j€|ymenE ef any er

( 2 ) trre seller is eLtrer Ehar a Iicensed nenProf iE scheel r

eellege, er university; the State er any subdivisien thereef; er
a nenpref it, religieus, eLhnie , er- ccnmuni Ey eg:9ani zaLien; and

( 3 ) The serviees t,e be Perfermed are relaLed Ee any ene ef the
eg],:*e*in€+

a, Dance l,essens er faeilities, er any related serviees er
evenEs;

b, l,tat,ehing, dating, er seeial club serviees er faeilitiesr
including any service rePresented as Previding nanes ef 

'intreductiens te, er ePPertuniEy te meet nembers ef Ehe ePPesite
€+Jt+

c, Hartial arEs Eraining;

3.
4.
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d. Health er aEhlet rl

Sec. 2. G.S. 56-1L9 reads as rewritten:
uS 66-119. Contract requirenents.

Every prepaid entertainment contract shall:
(1) Be in writing, fully completed, dated and signed by a}l

contracting parties. A copy of the contract shall be given to the
buyer at the time he signs the contract; 

._

12l Have a duration of service that is a precisely rneasured
period of years or any definite part of a year;

(3) Contain a fulI statement of the buyer's rights under G.S.
66-L20 i

(4) Contain, in imnediate proxinity to the space reserved for
the signature of the buyer, in bold face type of a minimum size
of 10 points, a statement of the buyer's rights under G.S. 66-
L2t, in substantially the following form:

rYou the buyer, may cancel this contract at any time prior to
nidnight of the third business day after the date of this
contract. To cancelr fou must notify the seIIer in writing not
Iater than nidnight of

(oate).'
( 5 ) Contain one of the following statements, whichever is

appropriate, in substantially the following forn:
a. 'As required by North Carolina law, this seller has

secured a bond by (name and
address of surety company), a surety authorized to
do business in this State. Before signing a
contract with this seller, you should check with
the surety company to determine the bond's current
status. ' , or

'As required by North Carolina law, this seller has
established an escrow account.. ..... .. . . (nunber)
with. .. . . .. . . . . .. . . . . . . . . . - . . . . - . - . . . . . . . . . . (name
and address of bank or savings institution).
Before signing a contract with this seIler you
should check with the bank or savings institution
to determine the current status of the escrow
account.'. "

39 Sec. 3. G.S. 66-L20 reads as rewritten:
40 "S 65-120. Buyer's rights.
4L Every seller of a prepaid entertainment contract must:
42 (1) Deliver to the buyer all information of a personal or
43 private nature, including but not linited to answers to tests or

b.

91-LN-004A Page 3
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1 questionnaires, photographs, evaluations, and background
2 information, within 30 days after request therefor;
3 (2) Refund to the buyer at least ninety percent (90*) of the
4 pro rata cost of any unused services, within 30 days after
5 request therefor, if:
5 a. The buyer is unable to receive benefits from the seller's
7 services by reason of death or disability; or
8 b. The buyer relocates more than eight miles from his present
9 location, and more than 30 miles from the selIer's facility and

10 any substantially similar facility that will accept the selIer,s
11 obligation under the contract and this Article; provided, that
12 the seIler of a canping menbership contract shafl not be liable
13 for a refund to the buyer due to the buyer's relocation unless
14 the buyer's relocation precludes reasonable use of the facility
15 by the buyer; or
16 c. The seller relocates his facility more than eight rniles from
L7 its present location, or the services provided by the seller are
18 materiaJ.ly inpai+c+ inpaired; provided, if the facility is a
19 camping facility, any relocation of the entire facility to a
20 separate tract of real estate is presumed to impair the services
21 materially.
22 ( 3 ) Refund to the buyer the pro rata cost of any unused
23 services under all contracts between the parties, within 30 days
24 after reguest.therefor, if the aggregate price of alI contracts
25 in force between the parties exceeds one thousand five hundred
26 dollars ($1,500). Provided, if the contract so provides, the
27 seller may retain a cancellation fee of not more than 25 percent
28 (252) of the pro rata cost of unused services on all contracts,
29 not to exceed five hundred dollars ($500.00)."
30 Sec. 4. G.S. 66-L24 reads as rewritten:
31 "S 66-L24. Services net available until future date, Bond or
32 Escrow Account Require4.
33 (a) If, fer any reasen- serviees under a prepaid enEertainnent
34 centraet are net available Ee the buyer en Ehe daLe ef saIe,
35 t$e*rPrior to the safe of
36 services which qre available on the day of sale, the seller shall
37 purchase a surety bond issued by a surety company authorized to
38 do business in this State, as follows:
39 +1+ The seller musE esEahlish a surety bend issued by a surety
40 cenpany auEherieed te de business in Ehis SEate,=er esEablish a
41 ErusE aeceunt wiEh a Iieensed and insured banP. er savings
42 institutien lecated in Ehis State, The ameunt ef the bend er
43 trust aeeeunt shall equal aIl censideraEien reeeived frem t,he
44 buyer, Ehe bend er Lrust aeceunE must remain in ferce unLil 50

Page 4 91-LN-004A
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1 days after all services ef the seller are available to the buyer,
2 rhe bend er trust aeeeunt shall be in faver ef Lhe State ef NesEh
3 earelina, Rny persen whe is danaged by any vielatien ef Lhis
4 nrtiele, er by the se
5 any ebrigatien arising €herefrem nay bring an aeEien against the
6 bend er ErusL aeceunt te reeever danages sufferedi previded,
7 her+ever, EhaL the aggregabe liability e€ Lhe sureblr es trusEee
I shall be enly fer aeLua} danages and in ne event shall exeeed the
9

10 (2) Ehe buyer's righ.t te eaneel Ehe centraet pursuant te G,S,
11 56-121 shall be extended until midnight ei the Lhird business day
12
13 buyer is se netified., Heyever, Ehe buyer may waive Ehe evtensien
14 ef his righE Le eaneel by iniEialing a written eent-aet previsien
15 te that effect, if in eensideratien fer sueh waiver tle has been
16
17 twenty-five pereenb (25?) belew the lewesE priee the seller wiII
18 eharge fer simitrar services r+hen Ehe faeility is available,
19 ( 1 ) The anount of the surety bond shall be equal to the
20 aggregate value of outstanding liabilities to
2t buyers, or ten thousand dollars ($10,000),
22 whichever is greater. For purposes of this
23 sectionr'liabilities'neans the monies actually
24 received in advance from the buyer for contract
25 costs, less the prorated value of services rendered
26 by the seller. The bond shall be in favor of the
27 State of North Carolina and in a forn approved by
28 the Attorney General. The suretv company shalL
29 have a duty to disclose the anount and status of
30 the bond to the public upon request. Any person
31 who is damaqed by any violation of this Artic1e, or
32 by the seller's breach of the contract for sale or
33 any obligations arising therefrom, may bring an
34 action against the bond to recover damages
35 suffered; provided, however, that the aggreqate
36 liability of the surety shall be only for actual
37 damages and in no event shall exceed the amount of
38 the bond.
39
40
4L
42
43
44

(2') The anount of the bond shall be based upon a
written sworn staternent by the seller under penalty
of perjury stating the seller's outstanding
liabilities to buyers. A corporate seIIer's
statenent shall be signed by the president of the
corporation; the statement of a partnership shall

91-LN-004A Page 5
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(4)

(3)

be sj.gned by a qeneral partner; and the statement
of a sole proprietorship shaIl be signed by the
sole proprietor. The statement and a copy of the
bond shall be filed with the Attorney General
within 90 days after the first contract is sold and
a_t 180 day intervals thereaf ter.
rhe anount of the bond shall be increased or may be
decreased, as necessary, to take into account
changes in the seller's outstanding liabilities to
buyers on a semi-annual basis.
the bonding requirenent of this section applies to
each location of the seller in any case where a
seIler operates or plans to operate nore than one
facility in the State. A separate bond for each
separately located facility shall be filed with the
Attorney General.

( 5 ) Notwithstanding any other provision of this
section, no seller is required to purchase a bond
in excess of one nillion dollars per facility.

(6) A chanqe in ownership shall not release, cancel, or
terminate liability under any bond previously
established unLess the Attorney General agrees in
writing to the release, cancellation, or
termination because the new owner has established a
new bond for the benefit of the previous owner's
members, or because the former owner has paid the
reguired funds to its members.

( 7 ) Upon application by the seIIer, the Attorney
General shall exenpt a seller from the bonding
requirenent if all of its unexpired contracts and
pre sent rnembe rship plans meet the f oI lowinq
criteria: ( i ) no initiation fee or similar non-
recurring fee is charged, and (ii) at no tine is
any nember charged or obligated to pay for use of
facilities or services more than thirty-one days in
ad_vance.

(b) If, for any reason, services under a prepaid entertainment
contract are not available to the buyer on the date of sa1e,
then:

(1) The seller shall establish a surety bond issued by
a suretv company authorized to do business in this
State or shall establish an escrow account with a
licensed and insured bank or savings institution
Iocated in this State. The surety bond or escrow

'i
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account shall be in the amount of $10,000 per
location or in an amount equal to all consideration
received from the buyer, whichever is greater. The
bond or escrow account shqlI be in favor of the
State of North Carolina and a copy of the bond or
escrow agreement shalI be filed with the Attorney
Gene raI rior to the sale of an repaid
entertainment contracts. The bond or escro$t
account shall remain in force until sixty days
after aII services of the seller are available to
the buyer, at which tine the seller sha1I comply
with the bonding requirement of subsection (a) of
this section. The escro$r account shall be
established and rnaintained only in a financial
institution which agrees in writing with the
Attorney General to hold aIl funds deposited and
not to release such funds until receipt of written
authorization from the Attorney General. The funds
deposited will be eligible for withdrawal by the
depositor after the facility has been open and
providinq services for sixty days and the Attorney
General gives written authorization for withdrawal.
eny person who ls damaged by any violation of this
Article, or by the seller's breach of the contract
for sale or any obligation arising therefrom may
bring an action against the bond or escrow account
to recover damages suffered; provided, however,
that the aggregate liability of the surety or
escrow agent shall be for actual damages only and
in no event shall exceed the amount of the bond or
eSCrOrrt aCCOUnt.

(21 The buyer's right to cancel the contract pursuant
to G.S. 66-121 shall be extended until rnidnight of
the third business day after the date upon which
the services become available and the buyer is
notified that the services are available.

Sec. l Statutes
is amended by adding the following new section to read:
"S 65-124.1. Recordkeepingi provision of records to the Attorney

General.
(a) Any person or business bonded under this article shall

maintain accurate records of the bond and of premium payments on
it. These records shall be open to inspection by the Attorney
General at any tine during normal business hours.

91-LN-004A Page 7
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b) Any person who sells re id entertainment contracts shall
maintain accurate records u ated as necessar of the name

address, contract term5.--en<! nts of each buyer of services.
ttrese records shall Le open to inspecti the Attorne
General, upon reasonable notice not to exceed 72 hours, dt an

time durinq normal business hours.
(c) On the Permanent cfosing of a facilitv, the seIIer of the

1

2

3

4

5

6

7

8

9

10
11
L2
13
14
15
16

services shall provide the follo\^rin information to the Attorne
General within fifteen business davs:

( 1 ) A Iist of the names and addresses of all bu
holding unexpired contracts;

(2) The original or a copy of all buvers' contracts;
and

(3) A record of all pavments received under buyers'
agreements.

Sec. 7. This act becomes effective October 1, 1991-

Page 8 91-LN-004A



EXPLANATION 91-LN-OO4A

The purpose of this bilt
campground menbe rshiPs .

Section 1, Page 1 Lines 7-24,
through page 2, line 29

Section 2, Page 3, lines 20-38

REGULATE
I'TEMBERSHIPS

CAI{PGROUND

is to regulate the sale of

Thi s rewr i te s the
Definition section of
current law to include the

"contract costrr r "contract
term", and t'membership
canping operator" I it aIso
rewrites the definition of
"prepaid entertainment
cont ract't to include

to
s act.

carnping membershiPs. AnY
ope rator who of f eIj; an
agreemenL giving a
purchaser title to or
interest in the operator's

following
" camping

Requi res
ente r tainment

definitions:
membership",

campgrounds ancl raclrlEres

that
cont racts

Section 3, page
through page 4,

3 Iines 40-43,
line 15.

contain one of two
statements, as applicable;
one statement indicates
that the seller has
secured a bond and
encourages the buyer to
investigate the bond's
current status; the other
statement indicates that
the seIIer has established
an escrow account and
encourages the buyer to
verify the status of that
account with the
appropriate bank, etc.

Requires the se1Ier to
refund to the buyer 90t of
the pro rata cost of
unused services' within 30
days of the request for
refund, Lf the unused

sub'l ec
under t



Section
through

4, Page 4, Iines
page '1 , Iine 36

Page 4, lines 1-6-21

services are due to the
buyer's relocation and
such relocation .precludes
the buyer from reasonable
use of the facility;

The 90t refund also
applies if the seller
relocates or if the
seller's services are
materially inpairedi if
the facility is a
campground, then material
inpai rment is presurned if
the entire canpground
facitity is relocated to a
separate tract of land.

Amends current law to
require that a bond or
escrow account be
established by the seIIer,
and sets forth
requirements pertaining to
the bond and escrow
account. Under current

buyers, or $10,000,
greate r .whichever is

Requires suretY comPany to
make information on the
bond available to PubIic
upon request. Authorizes
person damaged bY
violation of bond
requirenent to bring an
action against the bond,

3t-44

Page 5, Iines 19-38

law, a sell@.:
to oost a bond only if the

::aiservices under a preparo

to tne buver on the date
of the sale. The Proposecl

-lto services available on

services not avalraDte

The amount of the bond
must be equal to the
aggregate value of
outstanding Iiabilities to



but limits remedy
actual damages not
excess of bond amount.

to
in

Page 5,
Page 6,

Iines 39-44
line 6

through

Page 6, lines 7-10

Page 6, lines LL-27

Page 6, Iines 28-35

Page 6, lines 37-44 through
Page 7, Iine 31

Requires sworn written
statement by seller
indicating seller's
Iiabilities to buyers;

SelIer 'nust increase or
may decrease bond,
depending upon outstanding
liabilities to buyer;

*Bond requirement applies
to each campground
location of a seller;
separate bond required for
each campground facility
of a seller;
*Seller not required to
post a bond in excess of
$1 nillion/per facility;
*AG determines when
Iiability unde r thi s
section is released,
canceLled, or terminated.

AG exempts seller from
bonding requirement if
aIl unexpired contracts
and membership plans meet
stated criteria;

Bond or escrovt account
required if services are
not available on date of
sale; bond or account must
be in amount of $10,000
per location or amount
equal to all consideration
received from buye r ,
whi cheve r is greater.
Bond or account must
remain in force until 60
days after services become
available, dt which time
seIIer must comply with
bonding requirements of
subsection (a). AG nust
give written approval for



Page 7, lines 32-36

withdrawal of bond
account funds.

Buyer may cancel within 3
days of when services are
made available.

Requires that persons
subject to this article
must kedp accurate records
of bonds and of contracts
with buyers.
inspect records.

AG may

If campground closes
se11er must provide stated
information to AG within
15 days of closing.

or

Section 6, Page
through Page 8,

7 lines 39-44
Iine 15



APPENDIX C-5

GENERAL ASSEI.IBLY OF NORTH CAROLINA

sEssroN 1991

91-LN-005
(THIS IS A DRAFT AND NOT RE,ADY FOR INTRODUCTION)

Short Title: Car Damage Discl. Reqmnts

Ds

(PubIic)

Sponsors: Senator Speed.

Referred to:

1 A BILL TO BE ENTITLED
2 AN ACT TO EQUALIZE THE DA}TAGE DISCLOSURE REQUTRE}IENTS FOR AUTO

3 MANUFACTURERS AND NEW CAR DEALERS.
4 The General assembly of North Carolina enacts:
5 Section 1. G.S. 20-305.L reads as rewritten:
6 "S 20-305.1. Automobile dealer warranty obligations.
7 ( a ) Each motor vehicle manufacturer, factory branch,
I distributor or distributor branch, shalI specify in writing to
9 each of its motor vehicle dealers licensed in this State the

10 dealer's obligations for preparation, delivery and warranty
11 service oD its products, the schedule of compensation to be paid
LZ such dealers for parts, work, and service in connection with
13 warranty service, and the time allowances for the performance of
L4 such work and service. In no event shall such schedule of
15 compensation fail to include reasonable compensation for
15 diagnostic work as welI as repair service and labor. Tine
l7 allowances for the performance of warranty work and service shall
18 be reasonable and adequate for the work to be performed. In the
19 determination of what constitutes reasonable compensation under
20 this section, the factors to be given consideration shall
2L include, among others, the compensation being paid by other
22 manufacturers to their dealers, the prevailing wage rates being
23 paid by dealers, and the prevailing labor rate being charged by
24 dealers, in the community in which the dealer is doing business.
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1 (b) Notwithstanding the terms of any franchise agreement, it is
2 unlawful for any motor vehicle manufacturer, factory branch,
3 distributor, or distributor branch to fail to perforn any of its
4 warranty obligations with respect to a rnotor vehicle, to fail to
5 compensate its notor vehicle dealers licensed in this State for
G warranty parts t ot, in service in accordance with the schedule of
7 compensation provided the dealer pursuant to subsection (a)
8 above, and to fail to indemnify and hold'harmless its franchised
9 dealers licensed in this State against any judgment for danages

10 or settlements agreed to by the manufacturer, includitg, but not
11 linited to, court costs and reasonable attorneys' fees of the
L2 motor vehicle dealer, arising out of complaints, claims or
13 Iawsuits including, but not linited to, strict liability,
L4 negligence, misrepresentation, express or implied warrantyt ot
15 recision or revocation of acceptance of the sale of a motor
16 vehicle as defined in G.S. 25-2-608, to the extent that the
L7 judgment or settlement relates to the alleged defective negligent
18 manufacture, assembly or design of new motor vehicles, parts or
19 accessories or other functions by the manufacturer, factory
20 branch, distributor or distributor branch, beyond the control of
2L the dealer.
22 (c) In the event there is a dispute between the manufacturer,
23 factory branch, distributor, or distributor branch, and the
24 dealer with respect to any matter referred to in subsections (a)
25 and (b) above and subsection (d) below, €ither party may petition
26 the Commissioner in writing, within 30 days after either party
27 has given written notice of the dispute to the other, for a

28 hearing on the subject and the decision of the Commissioner shall
29 be binding on the parties, subject to rights of judicial review
30 and appeal as provided in Chapter 1508 of the General Statutes;
31 provided, however, that nothing contained herein shall give the
32 Commissioner any authority as to the content of any
33 manufacturer's or distributor's hrarranty.
34 (d) Transportation damages.
35 (1) Notwithstanding the terms, provisions or conditions
36 of any agreement or franchise, the manufacturer is
37 liab1e for aII damages to motor vehicles before
38 delivery to a carrier or transporter.
39 (2) If a new motor vehicle dealer determines the method
40 of transportation, the risk of loss passes to the
4L dealer upon delivery of the vehicle to the carrier.
42 (3) In every other instance, the risk of loss remains
43 with the manufacturer until such time as the new
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motor vehicle dealer or his designee accepts the
vehicle from the carrier.

( 4 ) Whenever a motor vehicle is damaged while in
transit when the carrier or the means of
transportation is designated by the manufacturer or
distributor, or whenever a motor vehicle is
otherwise damaged prior to delivery to the dealer,
the dealer must:
a. Notify the manufacturer or distributor of such

damage within three working days or within
such additional time as authorized by the
franchise agreement of the occurrence of the
delivery of the motor vehicle as defined in
subsection (1) of this section; and

b. Must request from the manufacturer or
distributor authorization to repair the
damages sustained or to replace the parts or
accessories damaged.

( 5 ) In the event the manufacturer or distributor
refuses or fails to authorize repair or replacement
of any such damage within ten working days after
receipt of notification of damage by the dealer,
ownership of the motor vehicle shall revert to the
manufacturer or distributor, and the dealer shaII
incur no obligation, financial or otherwise, for
such darnage to the motor vehicle.

(5a) No manufacturer shall fail to disclose in writing
to a new motor vehicle dealer, at the time of
delivery of a nelr motor vehicle, the nature and
extent of any and all damage and post-manufacturing
repairs made to such motor vehicle while in the
possession or under the control of the manufacturer
if the cost of such post-manufacturing repairs
exceeds three percent (33) of the manufacturer,s
suggested retail price. A manufacturer is not
required to disclose to a new motor vehicle dealer
that any gIass, tires or bumper of a netr motor
vehicle $ras damaged at any time if the damaged item
has been replaced with original or comparable
equipment.

(6) Nothing in this subsection (d) shall relieve the
dealer of the obligation to cooperate with the
manufacturer as necessary in filing any
transportation damage clairn with the carrier.

91-LN- 0 0 5 Page 3
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I (e) DarnagelRepair Disclosure Notwithstanding the provisions
2 of subdivision (d)(4) of this section and in' supplenentation
3 thereof, a new motor vehicle dealer sha1l disclose in writing to
4 a purchaser of thg ne\r motor vehicle prior to entering into a

5 sales contract any damage and repair to the new motor vehicle if
5 the danage exceeds fJ{t€* three percent (39 ) -(-5'Al- of the
7 manufacturer's suggested retail price as calculated at the rate
8 of the dealer's authorized warranty rate tor labor and parts.
9 (1) A new motor vehicle dealer is not reguired to

L0 disclose to a purchaser that any glass, tires or
11 bumper of a new motor vehicle was damaged at any
LZ time if the damaged item has been replaced with
13 original ot comparable equipment-
14 (21 If disclosure is not required under this section, a

15 purchaser may not revoke ot rescind a sales
1G contract due solely to the fact that the new motor
L7 vehicle h'as damaged and repaired prior to
18 cornpletion of the sale.
19 ( 3 ) For purposes of this section, "manufacturer's
20 suggested retail price" means the retail price of
2L the new motor vehicle suggested by the manufacturer
22 including the retail delivered price suggested by
23 the manufacturer for each accessory or iten of
24 optional equipment physically attached to the new

25 motor vehicle at the time of delivery to the nerr'

26 motor vehicle dealer which is not included within
27 the retail price suggested by the manufacturer for
28 the new motor vehicle.
29 (f) The provisions of subsections (d) and (e) shaII not apply
30 to manufacturers and dealers of "motorcycles" as defined in G.S.
31 20-4.01(27)."
32 Sec. 2. This act is effective upon ratification and

33 applies to new automobiles sold on or after that date.

Page 4 9 1-LN-0 0 5



EXPLANATION: 9 1-LN-0 05 DA}TAGE DISCLOSURE REQUIREIIENTS
FOR NEW CARS

The purpose of this bill is to make consistent the
requirements of new car dealers and manufacturers to
disclose damages to vehicles that have been repaired by the
dealer or manufacturer prior to sale of the vehicle to a
consumer. Under current 1aw, manufacturer's must disclose
in writing to the dealer, at the time of delivery of the
vehicle, the nature and extent of any and alI damage and
post-manufacturing repairs made to the vehicle when the cost
of such repairs exceeds 3t of the manufacturer's suggested
retail price. AIso under-current law, new car dealers must
disclose in writing to a purchaser any damage and repair if
the damage exceeds 5B of the rnanufacturer,s suggested retail
price.

Page 4, line 6 Changes the disclosure requirement
for dealers from 53 to 3? to make it
consistent with- the- disclosure
requirement of manufacturers.
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91-LN-007
(THIS IS A DRAFT AI{D NOT RE,ADY FOR INTRODUCTION)

Short Title: Credit Repair Act.

APPENDIX C-5

(Public)

Sponsors : Representative Lineberry.

Referred to:
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A BILL TO BE ENTITLED
AN ACT TO REGULATE THE BUSINESS OF PROVIDING CREDIT REPAIR

SERVI CES .

The General Assembly of North Carolina enacts:
section l-. chapter 65 of the General statutes is

amended by adding a new Article to read:

'...ur. l*li*-*."= o"..
rrS 66-220- Short title and purpose.

a) gllis act shall be known and may be cited as the credit
Repair Services Act.

(b) The General Assembly recognizes that rnanv of its citizens
rely heavily on favorable credit ratings in order to obtain q""ai
and services, and that some of these citizens are unable to
secure credit because of unfavorable credit histories. The
GeneraIAssem@izesthatconsumerssometimesneed
assistance in__qLlefllng credit or in correctinq erroneous credit
histories, and that this neied has given rise to the establisfrrneni
of businesses organized for the purpose of providing aredit
repair services. The purpose of this act is to ensure that
businesses oflglfing credit repair services are providinq these
services in a manner that is fair and reasonable to the consuroit
public.
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's 66-22L. Definitions.1

2
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As used in this Article, unless the context requires otherwise:
(1) 'Credit repair business' means any person who, with

respect to the extension of credit by others,
seIls, provides, or perforrns, or represents that
such person can or will sell, provide, or perform
any of the following services in return for the
payment of money or other valuable consideration:
(a) Improving, repairing, or correcting a

consumer's credit record, history, or ratingi
(b) obtaining revolving charge card credit or

retail installment credit;
(c) Providing advice or assistance to a consumer

with regard to either paragraph (a) or (b),
above.

(2) 'Credit repair business' does not include:
(a) Any bank, credit union, or savings institution

organized and chartered under the laws of this
state or the united states;

(b) Any nonprofit organization exenpt frorn
taxation under Section 501(c)(3) of the
Inte rnal Revenue Code ( 26 U. S . C . Section
501(c)(3));

(c) any person licensed as a real estate broker by
this State where the person is acting within
the course and scope of the licensei

(d) Any person Iicensed to practice law in this
State where the person renders services within
the course and scope of that person's practice
as a lawyer;

( e ) Any broker-dealer registered with the
Securities and Exchange Conmission or the
Comnodities Future Trading Commission where
the broker-dealer is acting within the course
and cope of that regulation; or

!!| Any consuner reporting agency as defined in
the Federal Fair Credit Reporting Act.

(3) .Consumer' means any individual who is solicited to
purchase or who purchases the services of a credit
repair business.

"$ 66-222. Prohibited Acts.
A credit repair business, and its salespersons, agents, and

representatives, and independent contractors who selI or attempt

Page 2 9 1-LN- 0 07
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to seIl the services of a credit repair businessr shall not do
any of the following:

( 1 ) Charge or receive any money or other valuable
consideration prior to fuII and complete
performance of the services that the credit repair
business has agreed to perform for or on behalf of
the consumer;

(2) Charge or receive any noney or qther valuable
consideration soIeIy for referral of the consumer
to a retail seller or to any other credit grantor
who will or may extend credit to the consumer, if
the credit that is or will be extended to the
consume.r is upon substantially the same terms as
those available to the general public;

( 3 ) Represent that it can directly or indirectly
arrange for the removal of derogaLory credit
information from the consumer's credit report or
otherwise improve the consuner's credit report or
credit standing unless the credit services business
is informed that the consumer's credit report is
inaccurate, contains outdated information, or is
disputed in good faith by the consuner.

(4) Make, or counsel or advise any consumer to make,
any statement that i s untrue or mi 4gading- and
which is known or which by the exercise of
reasonable care should be known, to be untrue or
misleadinq, to a consumer reporting agency or to
anv Derson who has extended credit to a consumer
or to whorn a consumer is applying for an extension
of credit with respect to a consumer's

(s)

creditworthiness credit standin or credit
capacityi or
tlake or use any untrue or nisleading
representations in the offer or sale of the
services of a credit repair business or engage,
directly or indirectly, in anv act, Practice, or
course of business which operates or would operate
as a fraud or deception upon any person in
connection with the offer or sale of the services
of a credit repair business.

"S 65-223. Contractual Requirenents.
( a ) Effective October, 1, 1991, every contract between a

consumer and a credit repair business for the purchase of the

91-LN-007 Page 3
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services of the credit repair business shall be in writin

ten ( 10 ) point boldface type, in innediats
proximity to the space reserved for the signature
of the consumer, as follows:
.YOU, TIIE BUYER, MAY CANCEL THIS CONTRACT AT ANY
TII'IE PRIOR TO IIIDNIGHT OF THE THIRD (3RD) BUSINESI
DAY AFTER THE DATE OF THE TRANSACTION. SEE THE

ATTACHED NOTICE OF CANCELLATION FORl,l FOR AN

EXPLANATION OF THIS RIGHT. '
(21 The terms and conditions of payment, including ths

total of all payments to be made by the consumer,
whether to the credit repair business or to some
other personi
A conplete and detailed description of the services
to be performed and the results to be achieved by
the crediL repair business for or on behalf of the
consumer, including all guarantees and all promises
of full or partial refunds and a list of the
adverse information appearing on the consume{'s
credit report that the credit repair businesj
expects to have modified; and
The principal business address of the credit repair
business and the name and address of its agent in
this State authorized to receive service of
process.

(3)

(b) the contract shall be accompanied by a conpleted forn in
duplicate, captioned 'NOTICE OF CSCELLATION', which shall he

attached to the contract and easily detachable, and which shall
contain in an least ten (10) point boldface type the following
statement:

.NOTICE OF CANCELLATION

YOU I[.AY CANCEL THIS CONTRACT, WITHOUT ANY PENALTY
OR OBLIGATION, AT ANY TIITTE PRIOR TO MIDNIGHT OF THE

THIRD (3NP) BUSINESS DAY AFTER THE DATE THE CONTRACT IS
S IGNED.

IF yOU CANCEL, ANY PAYIT1ENT I'IADE BY YOU UNDER THIS
CONTRACT WILL BE RETURNED WITHIN TEN (10) DAYS FOLLOWING
REeE'rpr gy rHE SELLER OF YOUR CANCETLATTON NOTTCE.

TO CANCEL THIS CONTRACT, I'IAIL OR DELIVERY A SIGNED
AND DATED COPY OF THIS CANCELLATION NOTICE, OR ANY OTHER
WRITTEN NOTICE, TO

dated, signed by the consuner, and shall include the followinq:
(1) A conspicuous statement in size equal to at least

Page 4 9 1-LN- 0 07
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(Name of Seller)
AT (Address of Seller)

( Place of Business ) nOf LATER

1

2
3

4

5

6

7

I
9

10
11
T2
13
L4
15
15
L7
18
19
20
2t
22
23
24
25
26
27
28
29
30
3L
32
33
34
35
36
37
38
39
40
41
42
43

THAN I,IIDNIGHT (Date).

I HEREBY CANCEL THIS TF"ANSACTION.

Date Buyer's Signaturet

A copy of the fullv completed contract and all other docurnents
the credit repair business requires the consumer to sign shall be
given by the credit repair business to the consumer at the tine
they are signed.
"5 66-224- Violations.

(a) If a credit.repair business uses any untrue or misleading
statements in connection with a credit repair contract, fails to
fully conply with the requirements of this article, or fails to
comply with the terms of the contract or any obligation arising
therefrom, then, upon written notice to the credit repair
business, the consumer may void the contract, and shall be
entitled to receive from the credit repair business aII surns paid
to the credit repair business, and recover any additional danages
including reasonable attorney's fees.

(b) Any waiver by a consuner of any of the provisions of this
part shall be deemed void and unenforceable by a credit repair
business.

(c) Upon complaint of any person that a credit repair business
has violated the provisions of this Article, the superior court
shall have jurisdiction to enjoin that defendant frorn further
such violations.

(d) In a proceeding involving this Article, the burden of
provinq an exemption or an exception from the definition of a
credit repair business shall be borne by the person claiming the
exemption or exception.

(e) The remedies provided herein shall be in addition to any
other remedies provided for by law or in equity.

(f) The violation of any provisions of this erticle shall
constitute an unfair trade practice under G.S. 75-1.L.
"S 56-225. Scope.

The provisions of this Article shall apply in all circunstances
in which anv party to the contract conducted any contractual
activitv, includinq but not limited to solicitation, discussion,

9 1-LN- 0 07 Page 5
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1 negotiation, offer, acceptance, signing, or perfornance, in this
2 State. "
3 Sec. 2. this act is effective upon ratification.
4

5

Page 6 91-LN-007



EXPLANATION: 9l-LN-007

The purpose of this bitt
offer credit repair services.

Page L, lines 7-23'

Page 2, lines 1-15

Iines 15-37

lines 38-40

Page 2, lines 4L-43 through
Page 3, Iine 40

Page 3, lines 4L-43 through
page 4, line 27

REGUTATE CREDIT REPATR
AGENCIES

is to regulate businesses that

New article in the statutes
establishing Credit Repair Act.

Defines credit repair business
as regulated-under this act.

Exempts businesses from
regulation under this act.

Defines rconsumer'.

Sets forth what acts a credit
repair business shalI not
engage in:

't charge or collect fees
in advance of full
performance under the
contract;
'tcharge or collect fees
solely for referral of a
consumer to a credit
grantor when the terms of
such credit are
substantially the same as
to the general public;
*represent that it can
remove derogatory credit
i nfo rmati on unless
business is informed that
such de rogatory
information is inaccurate,
outdatedr or in dispute;
*counsel any consumer to
make false statements to
credit reporting agency
rega rding
c redi t
capaci ty;
*make

consume r t s
standing or

mi sleading
statements or engage in
fraud or other deceptive
practi ce .

Requi res that every
contract for credit repair



page 4,
page 5,

lines 28-44
line 10

through

Page 5, lines 15-39

Page 5, lines 4L-43 through
page 6, f ine 2.

services be in writing,
signed by consumer, and
include specified
information;

Every contract must be
accompanied by a conPleted
form, in duplicate, which
is a NOTICE OF
CANCELLATION. Such form
notifies consumer of right
to cancel.

Violations by the business
gives consumer right to
void the contract, to
refund of all sums Paid,
and to damages and
attorneys fees.

waiver by consumer is void
and unenforceable i

Superior court has
injunctive authoritY;

Person clairning exemPtion
fron regulation has burden
of proving that the
exenption applies;

Remedies under this act
are in addition to other
remedies available under
Iaw;

Violation is an
trade practice.

unfai r

Article apPlies to any
contractual activitY.
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9L-LN-008
(THTS TS A DRAFT AIVD NOT RE,ADY FOR INTRODUETION)

Short Title: Building Inspector Duties.

APPENDIX C-7

(PubIic)

D

Sponsors: Senator Speed.

Referred to:

1

2

3

4

5

6

1

I
9

10
11
L2
t3
L4
15
16
L7
18
19
20
2T
22
23
24

A BILL TO BE ENTITLED
AN Acr ro AI{END CHAPTERS 150A AND 153A oF THE GENERAL sTATUTES

RELATING TO THE DUTIES OF LOCAL BUILDING INSPECTORS.
The General Assenbly of North Carolina enacts:

Section 1. G.S. 1O0A-425 reads as revrritten:uS 160A-425. Defects in buildings to be corrected.
when a local inspector finds any defects in a building t ot

finds that the building has not been constructed in accordance
with the applicabre state and locar raws, o! that a buirding
because of its conditiort is dangerous or contains fire hazardous
conditions, it sharl be his duty to notify the owner e+ and the
occupant of the building of its defects, hazardous conditio"s, or
failure to comply with law. She----e+rne+-----er eeeu^ane shall eaeh

In the event that the
deficiencies or defects were the result of a failur" to-*rFffit

rson who
constructed or altered the buitding of the defects, hazarclous
conditions, or failure to compry with the law. Thm
building or the person who constructed or ait"r.a tn. buildinshalr each be responsibre for remedylng the aerects, hazardous

or alter the building in accordanqe with th
locar laws, it shall be t@iii i"sp""to, also tousg reasonabre _ d!ligence to rocate and notifv the

conditions, or violations of 1aw in the prop"rt Provided



1

2

3

4

5

6

7

I
9

10
11
L2
13
L4
15
L6
t7
18
19
20
2L
22
23
24
25
26
27
28
29
30
31
32
33
34
35
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however, that if the defects, hazardous conditionsr or violations
of }aw are the results of the builder's failure to construct or
alteg 16s building in accordance with applicable Iaw, he shall
bear the primary responsibility for remedying the defggtq. The
person primariLv responsible for renedving the defects shall
immediately do so.

Sec. 2. G.S. 153A-365 reads as rewritten:
uS 153A-355. pefects in buildings to be clrrected.

If a Local inspector finds any defect in a buildingr or finds
that the building has not been constructed in accordance with the
applicable State and local laws and local ordinances and
regulations, or finds that a building because of its condition is
dangerous or contains fire-hazardous conditions, he shall notify
the owner e+- and the occupant of the building of its defects,
hazardous conditions, or failure to comply with law. The ewner
and t,he eecupant shalI each imnediately remedy the defects 

'

elryns- In the event that the deficiencies or defects were the
result of a failure to construct or alter the building in
accordance with the applicable State and local laws and local
ordinances a
inspector also to use reasonable diligence to locate and notif
the rson who constructed or altered the building of the
defects, hazardous conditions, .or failure to conply with the law.
The oerner of the buildinq or the rson who constructed or
altered the building shalL each be responsible for renedying the
defects, hazardous conditions, or violations of law in the

rope rtv. provided, however, that if the defects haza rdous

failure to construct or alter the buifding in accordanc
apolicable 1aw, he shall bear the primary responsibility for
remedying the defects. The person prirnarily responsible for
renedying the defects shalljnnediately do so."

Sec. 3. This act is effective upon ratification and
shall apply to inspections made on or after that date.

conditions, or violations of law are the results of the builder's

Page 2 91-LN-008



EXPLANATION: 9l-LN-OO8 BUILDING INSPECTOR DUTIES

The purpose of this bill is to expand the duty of local
building inspectors to include notification of'the builder
of defects in the building, when such defects were the
result of the builder's failure to construct or alter the
building in accordance with building code requirements.

Section 1

Page L, lines 22-24

Page 2, lines 1-6

Page 2, lines 18-32

Imposes the duty on City
building inspectors.

This language nakes the owner
of the building or the person
who constructed or altered it,
responsible for remedying the
defects that result from
building code violations.

This languages makes the
building primarily responsible
for remedying defects that are
the result of the failure to
const ruct or alter in
conpliance with building code
requirements, and requires that
such corrections be
imnediately.

made

Imposes the same duty on County
inspectors.
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(TETS IS A DRAFT AND NoT RE,ADY FoR INTRoDUCTIoN}

Short Title: Attorneys Fees/New Homes.

APPENDIX C-8

(PubIic)

Sponsors: Representative Hasty.

Referred to:

I
2

3

4

5

6

7

I
9

10
11
L2
13
L4
15
16
L7
18
19
20
2L
22
23
24

A BILL TO BE ENTITLED
AN ACT TO REQUIRE THE COURT TO AWARD REASONABLE ATTORNEYS' FEES

TO PREVAILING PLAINTIFFS IN CLAIMS INVOLVING HO}IE CONSTRUCTION.
The General Assernbly of North Carolina enacts:

Section 1. Chapter 5 of the General Statutes is arnended
by adding a new section to read:
"S 6-21.6. Attorneys' fees in cases involving newly constructed

homes.
In any civil claim brought by a homeowner or horneowners

association against a general contractor, whether licensed under
Article 1 of Chapter 87 of the General Statutes or unlicensed in
violation of Article 1, for fraud, unfair or deceptive comrnercial
act or practice, negligence, breach of contract, breach of
exPress warranty or breach of implied warranty arising out of the
construction or alteration of one or more residential dwelling
units in this State, the court shall award reasonable attorneys'
fees to the homeowner or homeowners association if that party
substantially prevails in its claim. such attorneys, fees shaII
be based on the actual time expended by counsel for the homeowner
or homeowners association unless the court determines as a matter
of fdct that specific time expended was not reasonably necessary
to prevail in the c1aim. "

Sec.2. This act is effective upon ratification and
applies to claims filed on or after that date.



91-LN-OO9 EXPLANATION ATTORNEY'S FEES/HOME
CONSTRUCTION

This purpose of this bill is to address the problem that
consumers face when lega1 costs to pursue claims of
inconpetence against general contracts often meet or exceed
the potential renedy for such claims. The bill amends the
chapter of the General Statutes governing liability for
court costs. The biII provides that:

page L, lines 9-12 If a homeowner or homeowner's
association sues a general
contractor,

for fraud, unfair or deceptive
commercial practices,
negligence, breach of contract,
or breach of wariantyr r€lated

page L, lines 12-15

to the construction or
alteration of one or more
residential dwelling units,

page L, Iines 16-18 the court shal I awa rd
reasonable attorneys' fees to
the homeowner or association if
that party substantiall
prevails in its claTm. 

-
page t, Iines L8-22 The court must base the award

of attorneys' fees on actual
time expended by counsel,
unless the court determines as
a matter of fact that the tirne
expended was not reasonably
necessary to prevail in the
clain.
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FOR INTRODUCTION)

(Public)

D

91-LN-01 0A
(TEIS IS A DRATT AI{D NOT RE.ADY

Short Title: Construction Audit Follow-up'

Sponsors: RePresentative HastY-

Referred to:

1 A BILL TO BE ENTITLED
2 AN ACT TO REQUIRE THE GENERAL CONTRACTORS LICENSING BOARD AND THE

3 CODE OFFICIALS QUALTFICATION BOARD TO IMPLEMENT RECOMMENDATIONS

4 OF THE STATE AUDITOR AND TO REPORT IMPLEI'IENTATION STATUS TO THE

5 JOINT LEGISLATIVE COMMISSION ON GOVERNMENTAL OPERATIONS.

6 The General Assembly of North Carolina enacts:
7 WHEREAS the Legislative Research Commission undertook to
8 study consumer protection issues, including those relating to the
9 elderly, during the 1989-91 biennium; and

10 WHEREAS the consumer protection study revealed, among

11 other things, serious problems and deficiencies relating to
L2 regulation and enforcement of business practices in the hone

13 construction industrY; and
t4 WHEREAS the LRC Consumer Protection Study Committee
15 requested a State Audit of the Perfornance of boards and

16 commissions established to regulate the home construction
L7 industry; and
1g WHEREAS the final report of the State Auditor ltas
19 presented to the Consumer Protection Study Comrnittee at its
20 November 15 neeting; and
2L pHEREAs the audit report indicated that although the
22 boards and commissions audited were in compliance with their
23 statutory authority and duties, improvements are needed in the
24 overall regulatory systen and in certain board management
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1 practices in order to ensure that the general welfare of the

2 consuming public is protected; Now, therefore,
3 The General Assernbly of Worth carolina enacts:
4 Section 1. fhe General Contractors Licensing Board

5 shal1 implenent aIl recommendations specifically addressed to the
5 goard in the State Auditor's Performance Audit Report on

T Regulation of the Home Construction Industry, November, 1990;
g provided that the goard is not required to implement or report on

9 any recommendations in the Auditor's report that are addressed to
10 other agencies included in the audit, or that require action not
11 within the Board,s statutory or regulatory authority. The Board

LZ shall report to the Joint Legislative Commission on Governmental
13 Operations, not later than October 1, 1991, oD the implementation
14 status of the applicable recommendations'
15 sec. 2. The North Carolina Code Officials Qualification
16 Board shall irnplernent alt recommendations specifically addressed
L7 to the Board in the State Auditor's Performance Audit Report on

19 Regulation of the Home Construction Industry, November, 1990;

19 provided that the Board is not required to implement or report on

20 any recommendations in the Auditor's report that are addressed to
2L other agencies included in the audit, or that require action not
22 within the Board's statutory or regulatory authority. The Board

23 shall report to the Joint Legislative comrnission on Governmental
24 Operations, not later than October 1, 1991, oD the implementation
25 status of the apPlicable recommendations'
26sec.3.ThisactiseffectiveuPonratification.

Page 2 91-LN-010A



9l-tN-01 OA EXPLANATION : AUDIT CONSTRUCTION FOLLOW-UP

The purpose of this bilt is to requi re the General
Contractors Licensing Board and the Code' Officials
Qualification Board to implenent the recommendations
specifically addressed to the Boards in the Auditor's
report, and to report on the progress of that implenentation
to Governmental Operations in October, 1991. The bill
provides that the Boards are not required to report on or to
implernent any of the recommendations in the report that are
directed towards other auditees, ot thAt are beyond the
Boards' statutory or regulatory authority to implenent.
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(Pubtic)

DE

91-LN-011A
(TErS rS A DRAFT ArVD NOT READY

Short TitIe: Contractor License Linits.

Sponsors3 Representative Easterling.

Referred to:

1 A BILL TO BE ENTITLED
2 AN ACT TO DECREASE THE PROJECT COST I.IINII,IUM FOR APPLICABILITY OF

3 CONTRACTORS LICENSURE REQUIRE}IENTS AND TO CLARIFY EXEMPTION
4 PROVISIONS.
5 The General Assenbly of North Carolina enacts:
6 Section 1. G.S. 87-1 reads as rewritten:
7 "S 87-1. rGeneral contractor' defined; exceptions.
I For the purpose of this Article any Person or firn or
9 corporation who for a fixed price, commission, fee or htage'

10 undertakes to bid upon or to construct or who undertakes to
11 superintend or manager oD his own behalf or for any person, firm
L2 or corporation that is not licensed as a general contractor
13 pursuant to this ArticIe, the construction of any building,
14 highway, public utilities, grading or any improvement or
15 structure where the cost of the undertaking is €s*+fa++ve twenty-
16 five thousand dollars +$-45?444+ (S25,000) or more, or undertakes
L7 to erect a North Carolina labeled nanufactured modular building
1B neeting the North Carolina State Building Code, shall be deened
19 to be a'general contractor'engaged in the business of general
20 contracting in the State of North Carolina.
2L This section shall not apply to persons or firms or
22 corporations furnishing or erecting industrial equipnent, po\.ter
23 plant equipment, radial brick chimneys, and monuments.
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This section shall not apply to any person or firm or
corporation who constructs or alters a building on land owned by
that person, firm or corporation rrhes. provided such building is
intended fer use by that persenr fiEsr er cerPeratien afEes
cesp:st+el* solely for occupancy by that person and his fanily,
firn t ot corporation after cornpletion; and provided further that,
if such buildinq is not occupied soIeI such rson and his
family, firm or corporation for at least 12 months following
completion, it shall be presumed that the person, firm or
corporation did not intend such buildin
that person and his family, firm or corporation.

rhis section shalI not applv to any person engaqed in the
business of farming who constructs or alters a building on land
owned by that person and used in the business of farming, when
such building is intended for use by that person after
conpletion, and provided that the cost of the construction or
alteration is less than forty-five thousand dollars ($45,000)."

Sec. 2. G.S. 87-14 reads as rewritten:
"S 87-L4. Regulations as to issue of building permits.

Any person, firm or corporation, upon rnaking application to the
building inspector or such other authority of any incorporated
city, town or county in North Carolina charged with the duty of
issuing building or other permits for the construction of any
building, highway, sewer, grading or any improvement or structure
where the cost thereof is to be eo++y-ei:r+ twenty-five thousand
dollars {44$4€4I ($25,000) or more, shall, before he be entit}ed
to the issuance of such pernit, furnish satisfactory proof to
such inspector or authority that he or another person contracting
to superintend or manage the construction is duly licensed under
the terms of this Article to carry out or superintend the same,
and that he has paid the license tax required by the Revenue Act
of the State of North Carolina then in force so as to be
qualified to bid upon or contract for the work for which the
permit has been applied; and it shall be unlawful for such
building inspector or other authority to issue or allow the
issuance of such building permit unless and until the applicant
has furnished evidence that he is either exempt from the
provisions of this Article or is duly Iicensed under this Article
to carry out or superintend the work for which pernit has been
applied; and further, that the applicant has paid the license tax
required by the State Revenue Act then in force so as to be
qualified to bid upon or contract for the work covered by the
permit; and such building inspector, or other such authority,
violating the terms of this section shall be guilty of a

Page 2 9 1-LN-0 1 1A
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1 misdemeanor and subject to a fine of not more than fifty dollars
2 ($50.00)."
3 Sec. 3. This act is effective upon ratification and
4 applies to bids made, projects undertaken, oF permits applied for
5 on or after that date.

91-LN-011A Page 3





EXPLANATTON: 91-LN-011A REDUCE PROJECT COST AI{OUNT FOR
REQUIRING GENERAL CONTRACTORS
LICENSE; TIGHTEN OWNERSHIP
EXEMPTION.

The purpose of this bill is twofold: ( 1 ) to ensure
competence in the general contracting profession by
requiring a license for any project that costs $25,000 or
more to build. Current law requires the license only if the
cost is $45,000 or more; and (21 to tighten up the
exemption from licensure for persons who 6wn the land.

Page L, Iines 15-16 fhis reduces the project cost
Iinit that triggers requirement
of a general contractors
Iicense from $45,000 to
$25,000.

This Ianguage requires that in
order to be exempt from
Iicensure the person must own
the land and verify when
applying for a pernit that it
is his or her intent to occupy
the building after completion.

If after completion the person
does not occupy the building
for at Ieast L2 months, then
the person will be presumed not

Page 2, lines 5-6

Page 2, lines 7-11

to have intended such

Page 2, lines L2-L7

occupancy, which presumption
inplies fraud when applying for
the building permit. (The olrner
could rebut the presumption
with evidence supporting his
intent to occupy and showing
that circumstances required him
to vacate earlier than L2
months after completion. )

This language exempts from the
licensure requirements farmers
who construct buildings on
their farm land for their own
use, provided that such
construction costs Iess than
$45,000.

This amends the section which
irnposes regulations on building
departnents to secure proof

Page 2, lines 19-44,
through page 3, line 2



from a person applying for a
building perrnit that the such
person is licensed as a general
contractor, oE is exemPt from
Iicensure. The amendment
incorporates the reduction in
the project cost amount from
$45,000 to $25,000, as provided
in section 1 of the bill.
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(THIS IS A DRAFT AND NOT READY

Short Title: Contractor Board Authoritv.

APPENDIX C-11

FOR INTRODUCTION)

(PubIic)

Ds

Sponsors: Senator Speed.

neferred to:

1 A BILL TO BE ENTITLED
2 AN ACT TO CLARIFY THE DISCIPLINARY AUTHORITY OF THE GENERAL
3 CONTRACTORS LTCENSING BOARD, AND TO PROVTDE THAT A PERSON WHO

4 PREFERS CHARGES AGAINST A LICENSEE IS AN AGGRIEVED PARTY UNDER

5 CHAPTER 1508.
6 The General Assembly of North Carolina enacts:
7 Section 1. G.S. 87-11(a) reads as rewritten:
I "(a) The Board shall have the power to revoke and suspend the
9 certificate of License of any general contractor Iicensed

10 hereunder and invoke other disciplinary measures, reprimand, and
11 probationary terms, or any combination thereof, against a
12 licensee who i has committed fraud or deceit
13 in obtaining a licenser or gross negligence, incompetency or
t4 misconduct in the practice of his profession, or wiIlful
L5 violation of any provisions of this Article. Any person may
15 prefer charges of such fraud, deceit, negligence or misconduct
l7 against any general contractor licensed hereunder; such charges
18 shall be in writing and s$rorn to by the complainant and submitted
19 to the Board. Such charges, unless dismissed without hearing by
20 the Board as unfounded or trivial, shall be heard and determined
2L by the Board in accordance with the provisions of Chapter fSSl
22 I50B of the General Statutes. After a hearing, and upon a
23 finding that a Iicensee has engaged in conduct which justifies
24 disciplinary action under this section, the Board may suspend the
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imposition, irl14trgle- or h rt, of any lawful sanction' and

"."diti." tnel"sPension "Pon c of1

2

3

A

5

6

7

I
9

10
11
L2
13
L4
15
L6

rork deficieniies Iesulting frotn the rise to
ai""ipfinary action. A person who prefers charges a ainst a

eneral cont rDerson

Statutes.
sec. 2. G.S. 143-151-17(c) reads as rewritten:

,'(c) A denial, suspension, or revocation of a certificate issued
under this Article shall be made in accordance with chapter 1508

of the General Statutes. A person makinq a verified complaint in
accordance with
*"a"t"s .f chapter 1508 of the General Statutes."

s"".3. This act is effective upon ratification and

appl_ies to verified cornplaints submitted and charges preferred on

or after that date.

Page 2 91-LN-012A



EXPLANATION: 91-LN-012A CONTRACTOR BOARD AUTHORITY

The purpose of this bilt is: (1) to authorize the General
Contractors Licensing Board to suspend a contractor's
license and to irnpose other disciplinary measures against a
Iicensee who has committed fraud or other act in violation
of the Chapter; and to further authorLze the Board to
suspend disciplinary action against a licensee, and
condition the suspension upon the licensee correcting the
problem; and (2) to change the legal status of persons
filing complaints with the General Contractors Licensing
Board and with the Code Officials Qualifications Board to
that of a'person aggrieved'so that the complainants may
appeal the Board's decision under the Administrative
Procedures Act.

Page 1
thru

, Iines
page 2,

22-24,
line 3

Page 1, lines 8-12 Authorizes Board to suspend
license and to invoke other
disciplinary measures when a
Iicensee has committed fraud or
other violation.

Authorizes the Board to suspend
the imposition of its
disciplinary measure and to
condition suspension upon
correction of the problem.

Recent NC case law holds that
when a licensing Board
conducts a hearing concerning a
Iicensee's conduct, the Board's
decision affects only the
rights of the licensee, not the
rights of the party who may
have filed the complaint

Page 2, lines 4-13

against the Iicensee.

Page 2, lines 4-7 lilakes complainant against a
general contractor a rperson
egg-eved' and thus able to
appeal the Board's decision
under the
Procedures Act.

Adnini strative

Page 2, Iines 11-13 l'lake s cornpl a inant aga inst a
building inspector a 'person
aggrieved' and thus able to
appeal the Code Officials
Qualification Board decision
unde r the
Procedures Act.

Adnini st rative





GENERAL ASSEITBLY OF NORTH CAROTINA

sEssroN 1991

FOR TNTRODUCTTON)

APPENDIX C-L2

(PubIic)

DH
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Short TitIe: Homeovtners Recovery Fund-

Sponsors: Representative HastY.

1

2

3

4

5

6

7

8

9

10
11
L2
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L4
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L6
L7
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Referred to:

A BTLL TO BE ENTITLED
AN ACT TO ESTABLISH A HO}IEOWNERS RECOVERY FUND UNDER THE

SUPERVISION OF THE GENERAL CONTRACTORS LICENSING BOARD.

The General Assembly of North Caroli.na enacts:
section 1. chapter 87 of the General statutes is

amended by adding the following new Article to read:
"Article 1A

"Eomeowners Recovery Fund.
"S 87-15.5. Definitions.

As used in this Article, unless the context clearly requires
othe rwi se :

( 1 ) 'Applicant' means the owner of a single-family
residential dwelling unit who has suffered a

reimbursable Ioss because of the dishonest or
incompetent conduct of a general contractor in
constructing or altering the residential dwelling
gnit and has filed an application for reimbursement
from tbe Homeowner's Recovery Fund.

(2) .Boardr means the General Contractors Licensing
goard.

(3) lFund' means the Homeowners Recovery Fund.
(41 'Dishonest conduct' means fraud or deceit in

obtaininq a license under Article 1 of Chapter 87

of the General Statutes, or fraud or deceit by a
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general contractor in the practice of general
contracting, or the willful violation of Article 1

of Chapter 87 of the General Statutes.
(5)'Genqra! contractor'

Article 1 of Chapter 87 of the General Statutes, or
a Derson who has failed to obtain a license in
violatjon of Article L.

( 6 ) 'Incompetent cond$;t' means incompetency or gross
neqliqence a qeneral contractor in the practice
of his profession.

( 7 ) 'Reimbursable }osses' are only those losses of
morlsy whi ch ;
a. result from lhe dishonest or incompetent

conduct of a general contractor which conduct
occurred on or after October 1' 1991;
are not paid by or on behalf of, in whole or
in part, the contractor whose conduct caused
the loss; and

c. are not covered by any bond, surety agreement,
or insurance contract.

"S 87-15.6. Eomeowners Recovery Fund.
(a) There is estab!ished the Homeowners Recovery Fund. The

Fund shall bs adrninistered by the General cont
Board under rules and regulations adopted it. The DurDose of
the Fund is to reimburse honeowners who have suffered financial
loss as a result of the dishonest or incompetent conduct in North
Carolina of a general contractor.

1b) The goard shall impose a surcharge of not more than fiftv
dollars ($50.00) annuallv_on each Iicslse application or renewal,
which surchar shal1 be deposited the Board into the Fund.
fhe goard shaIl rnaintain a rninirnurn leveI of one hundred f i f ty
thousand dollars ($150r000) in the Fund for recovery and guaranty
urposes. The Board may suspend the surcharge for a ar for

which the Fund balance is at Least one hundred fif!y thousand
dollars ($159,000) and the Board determines by unanimous vote
that sufficient funds are available to meet Iikely disbursements
for that year and that an adequate reserve will remain after such
disbursements. The Board shall receive, manage, and disburse
funds qs may frorn time to time be appropriAt
contributed to it, or otherwise received bv it' as provided in
this Artic1e. G.S.87-7 shall_not apply to the Homeowners
Recovery Fund,

b.

Page 2 91-LN-01 4A
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"S 87-15.7. Fund adninistration.
(a) AIl surns received bv the Board pursuant'to this Article

sha1I be held in a separate account known as the Homeowners
Recovery Fund. Deposits to and disbursements from the Fund
account shalI be subject to the written direction of the Board
under rules established by it.

b) The Board shall adopt regulations and rules of procedure
governing nanagement of the Fund account, presentation and
processing of applications for reimbursement, processing of
reinbursable clains, and subrogation or assignment of the rights
of anv reimbursed applicant.

(c) rhe Board may use or otherwise expend monies in the Fund
for the following purposes:

(1) To make reimbursements on approved applicationsi
(2) To purchase insurance to cover such losses, in

whole or in part, deemed appropriate by the goard
and not inconsistent with the purposes of the Fund;

( 3 ) To invest such portions of the Fund as are not
currently needed to reimburse Iosses and maintain
adequate reserves, and as are permitted to be made
by fiduciaries under StaLe law; and

( 4 ) to pav the expenses of the Board to administrate
the Fund, including employment of Counsel to
prosecute subrogation clairns.

(d) The Board shall submit annually a report to the State
Treasurer accounting for aIl monies collected and expended in the
administration of the Homeowners Recovery Fund.
"S 87-15.8. Application for reimbursenent.

( a ) An application for reimbursement from the Homeowners
Recovery Fund nay be filed by any person who has suffered a

monetary Loss as the result of dishonest or incompetent conduct
by a general contractor in the construction, alteration, or
repair of a single-family residential dwellinq unit owned bv such
pe rson .

(b) The Board shaIl prepare a forn of application for
reinbursement from the Homeowners Recovery Fund. Effective
October 1, 1991, the Board may consider applications for
reimbursenent of losses that arise after that date and which are
caused by the dishonest or incompetent conduct of anv general
contractor comrnitted on or after that date; provided, however,
that such reinbursement shall be made only to the extent to which
such Iosses are not bonded or otherwise covered, protected, or
reimbursed, and provided further that the applicant for
reimbursement has exhausted all civil remedies against the

9l--tN-014A Page 3
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1 contractor or his or her estate, has obtained a judgnent in his
2 favor in such action which judgment has been unsatisfied, and has
3 complied with other applicable rules of the Board.
4 (c) rhe Board shall investigate all applications made and may
5 reject or allow such clains in whole or in part based on and to
6 the extent that monies are available in the Homeowners Recovery
7 rund. rhe goard shall have conplete disgretion to determine the
I order and manner of payment of approved applications. AII such
9 payments shall be a natter of privilege and not of right and no

10 person shall have any right in the Homeowners Recovery Fund as a
11 third party beneficiary or otherwise. No attorney shall be
12 cornpensated by the Board for prosecuting an application before
13 it.
LA "S 87-15.9. Subrogation for reimbursement made.
15 In the event reimbursement is made to an applicant under this
15 ArticLe, the Board shall be subrogated in the reimbursed arnount
17 and may bring such action as deemed advisable against the
18 contractor, his assets or his estate. The Board may enforce any
19 claims it may have for restitution or otherwise, and may enploy
20 and compensate consultants, agents, Iegal counsel, and other such
21 employees as it deens necessary and appropriate to carry out its
22 authority under this section. "
23 Sec. 2. This act is effective upon ratification.
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EXPLANATION: 91-LN-014A HOMEOWNERS RECOVERY FUND

The purpose of this bilt is to provide a source of
financial compensation to homeowners who have suffered a
financial Ioss as the result of incompetent conduct of a
general contractor. This----fund is similar, but not
identical, to other recovery funds established by statute.
A comparison of the main provisions of the proposed fund and
four other funds is attached to this bil1.

Page L-2

Page 2, Iines 24-42

Page 3, lines 1-26

Page 3, lines 27-44

Defines the'terms used in the
act.

Establishes the recovery fund
under the General Contractors
Licensing Boardi
nequires Board to impose a

surcharge on aII Iicensees of
up to $50 annua1ly, ds
necessary to maintain a ninimum
Fund balance of $150,000;
authorizes Board to suspend the
surcharge for any year in which
there is at least $150,000 in
the Fund and the Board
determines that the Fund
balance is adequate to meet
likely disbursements and that
adequate reserves will be
present after
di sbursements .

such

Establishes fund adninistration
requirements, authorizes Board
to adopt rules to administer
the fund, and to expend monies
from the fund, ds provided.

Establishes eligibility for
payrnent f rom fund; requi res
that applicants for payment
have exhausted all civil
remedi e s aga inst the
contractor, and have obtained a
judgnent against the contractor
that has not been satisfied.

Establishes Board's discretion
in reviewing and acting on
clains against the fund.
Prohibits award of attorneys
fees for prosecuting a claim
before the Board.

Page 4, lines 3-2L



If Board re imbu r se s an
applicable from the fund, the
Board may bring an action
against the contractor to
recover the amount paid from
the fund.
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A BILL TO BE ENTITLED
AN ACT TO ESTABLISH THE NORTH CAROLINA RESIDENTIAL CONTRACTORS

REVIEW COMI{ITTEE.
The General Assenbly of North Carolina enacts:

section 1. chapte r 87 of the Generar statutes is
amended by adding the following new article to read:

"Article 1A
"Residential Contractors Review Connittee.

"s 87-15.5.
As used in this Articre, unless the context clearlv reguires

othe rwi se :
(1) 'Bodrd' means the State Licensing Board for General

Contractors;
(2') 'Residential construction' means the construction

of one-family or two-family residential dwellin
units which are required to conform to the North
Carolina Uniform Residential Buildinq Code;

(3) 'Residential contractor' means anv person, firm o,
corporation, whether Iicensed or not, who for a
fixed price, commission, fee, or waqe, undertakes
to bid upon or to construct or who undertakes to
superintend or manage on his own behalf or for an
erson, firm or corporation that is not licensed as

neral contractor under Article L of this
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(4)

87-15.6.

chapteg, the constructio:t of one-f anif_L*_9I_ two:
family residential dwelling uriits which are
required to conform to the ttorth Carolina Uniform
Residential Building code.
lBesidential Review Committee', or 'Review
Committee' means the North Carolina Residential
Contractors Review Conmitt.ge established by this
article.

Residential Contractors Review Conrnittee
established; membershiP.

(a) The North Carolina Residential Contractors Review Committee
is established within the State Licensing Board for General
Contractors. The purposes of the Review Committee are to assure
the expeditious implementation and enforcement of the licensin
provisions applicable to residential contractors under Article I
of this Chapter, a

brinq residential construction-related co:nplaints to a single
entity for review and referral to the appropriate governmental
authority.

(b) the nesidential Review Committee sha1l consist of seven
members, two of whom shall be appointed by the Speaker of the
House of Representatives, two of whom shall be appointed b

Lieutenant Governor, two of whon shall be appointed by the
Governor, and one of whom shall be the member of the Board who

has as the larger part of his business the construction of
residences and is the holder of an unlinited General Contractors
Iicense. The appointees of the Speaker of the House of
Representatives shall be an architect reqistered under Cha

of the General Statutes, and a residential contractor who holds
an intermediate general contractor's license as defined in G.S.

racticinq structural engineerin and a residential contractor

G. S. 87-10. Of the Governor's appointees, one shall be a

municipal or county building inspecto
of the public at large who has no ties to the construction
industry.

(c) fhe terns of the initial members of the Residential Review
Committee shall be staqqered so that the terns of one member

appointed by the Governor and the nembeFs appointed by the
Lieutenant Governor expire December 31, 1993, and one member

appointed by the Governor and the menbers appointed by the
Speaker of the House of Representatives expire December 31, L994.

8?-10. The appointees of the Lieutenant Governor shall be an
enqineer registered under Chapter B9C of the General Statutes and

who holds a lirnited general contractor's license as defined in

Page 2 9 1-LN-0 1 5A
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Terms of these a intees shall thereafter be for a period of
three vears. The term of tbe--tngnlel a inted from the Board
shall be coterminous with Board membershi Vacancies shall be

filled for the unexPired !gf1q-- ! the oriqinal appointin
Juthority. No member of the nesidential Review Conrnittee shall
serve more than two conplete consecutive terms.
(d) The memberq gf the Residential Review.committee shall receive

r diern and necessary traYel and subsistence expenses in
a"cordance with G.S. 938-5 for all time actually s ent conductin
business of the Review Committee. All expenses salaries, and

er diem authorized under this Article shall be an expense of the
goara and shall be paid from funds received u the provisions
of Article 1 of this chapter a{rq shall in no nanner be an expense

(") Th" R"sidentiaf ne from its
to the State.

\ v a ---Y -r-

."rnb"rS a chairman, a vice chairman, and a Secretary who ShaII
serve for one ar or until their successors are elected and

ualified. No two offices may be held by !hg--!gng erson. The

ResidentiaL Review Cornmittee, with the concurrence of the Board
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mav enqaqe adeguate staff as the Review Committee deems necessar
to perform its duties.

(f) The Residential Review Committee shaIl meet at least three
tines each year, and as often as necessar to carrv out its
duties under this ArticIe. Five members shall constitute a

quorum.
"S 8?-15.7. Residential Review Conmittee duties and

responsibilities.
The Residential Reviesr Conmittee may adopt procedures to carrv

out the purpose of this article, and shall:
( 1 ) Review, investigate, and make recommendations to

the eoard for the tinely disposition of all
comolaints involvinq residential construction,
including those referred from the Attornev
General's office and other State and Iocal
agencies;

(21 Investigate all cornplaints involving residential
construction which are Properlv submitted and not
dismissed as unfounded or trivial. Complaints w[!q,h
in the Review Comnittee's opinion necessitate on-
site investiqation may be investigated by one !!
more members of the Board, the Residential ley1ew
Comnrittee, or the staff, provided that at least one
of the persons conductin is
licensed as a qeneral contractor or has

Page 391-LN-01 5A
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demonstrated expertise in the area of residential
construction;

(3) Conduct follow-up activities, where appropriate, lo
determine if orders issued by the Board pursuant to
complaints_ disposed of efter hearing have been
carried out.

( 4 ) Establish procedures for- lhe timely response to
persons making complaints related to residential
constructijn, which procedures shalI include the
referral, where appropriate, of aIl such complaints
to the proper government agencies for action.

(5) gstablish procedures for sharing information with
other jonstruction-related Boards and Commissions
to enhance the enforcement of laws and regulations
pertaining to the_ residential construction
industry.

( 6 ) uake recommendations to the Board for the
promulgation of rules necessary for the Residential

"tti"1..(7 ) Conduct other activities as may be lawfully
delegated to it by the Board.

Sec. 2. G.S. 87-2 reads as rewritten:
"5 87-2. Licensing Board; organization.

There is created the State Licensing Board for General
Contractors consisting of €€+e+ nine members which include five
gene ral contractors, one registered engineer
practicinq structural engineerinq, and t+l+ three public members
appointed by the Geverner Governor. Except as otherwise provided
in t-his section, mernbers shall be appointed for staggered five-
year terms. Of the general contractor members, one One membsr

shall have as the larger part of his business the construction of
highwaysi one s^en'b€+ shall have as the larger part of his
business the construction of public utilities; one s€sb€+ shall
have as the larger part of his business the cbnstruction of
buildings; one menber shall be either a highway, uLility' er
building-ceetrabteri ene nsnber and two shall have as a larger
part of W their businesses the construction of
*esj.de'eees+ residences, one of whom shall be the holder of an
unlimited general contractors license. as.d--trye The public members
shall have no ties with the construction
industry and +rh.e shall represent the interests of the public at
large. One of the three public nembers shall be the person j{!to
serves as public member of the North Carolina Residential

Page 4 9 1-LN-0 I 5A



1

2

3

4

5

6

7

I
9

10
11
L2
13
L4
15
15
I7
18
19
20
2L
22
23
24
25
26
27
28
29
30
31
32
33
34
35
35
37
38
39
40
4L
42
43

GENERAL ASSEI{BLY OF NORTE CAROLINA sEssroN 1991

inted from the Review Committee shalI be'coterninous with
membership on the Review Comnittee. I'lembers shalL serve until the
expiration of their respective terms and until their successors
are appointed and qualified. Vacancies occurring during a term
shal} be filled by appointrnent of the Governor for the renainder
of the unexpired term. The Governor may remove any member of the
Board for misconduct, incompetency, of neglect of duty. No Board
member shall serve more than two complete consecutive terms.

Sec. 3. G.S. 87-lL reads as rewritten:
"S 87-11. Revocation of license; charges of fraud, negligence,
inconpet€ncle etc.; hearing thereon; reissuance of certificate.

(a) The Board shall have the power to revoke the certificate of
license of any general contractor Iicensed hereunder who is found
guilty of any fraud or deceit in obtaining a Iicense, of gross
negligence, incompetency or misconduct in the practice of his
profession, or willful violation of any provisions of this
Article. Any person may prefer charges of such fraud, deceit,
negligence or misconduct against any general contractor Iicensed
hereunder; such charges shall be in writing and sworn to by the
complainant and submitted to the Board. Such charges, unless
disnissed without hearing by the Board as unfounded or trivial,
shall be heard and determined by the Board in accordance with the
provisions of Chapter 1503. 1508 of the General Statutes. Charges
pertaining to residential construction matters that are properly
submitted to the Board or that are referred from the Attorney
General or other State or Iocal agency, shalI be pronptly
referred bv the Board to the North Carolina Residential
Contractors Review Committee for preliminary review, responser
investigation, and recommendations for Board action.

(b) The Board shall adopt and publish guidelines, consistent
with the provisions of this Article, governing the suspension and
revocation of Iicenses.

(c) The Board shalI establish and maintain a system whereby
detailed records are kept regarding conplaints against each
licensee. This record shal1 include, for each Iicensee, the date
and nature of each complaint, investigatory action taken by the
Board, dny findings by the Board, and the disposition of the
matter.

(d) The Board may reissue a license to any person, firm or
corporation whose Iicense has been revoked: Provided, tS^r€e five
or more members of the Board vote in favor of such reissuance for
reasons the Board nay deem sufficient.

Contractors Review Conmittee. The terrn of the public member

91-LN-015A Page 5
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1 The Board shall innediately notify the Secretary of State of
2 its findings in the case of the revocation of a license or of the
3 reissuance of a revoked license.
4 A certificate of license to replace any certificate lost,
5 destroyed or rnutilated may be issued subject to the rules and
5 regulations of the Board.
I (e) rhe goard shall prornulgate the rule-s necessary to implement
8 the provisions of Article 1A of this Chapter. In pronulgating
9 these rules the Board shall consider the reconmendations of the

10 North Carolina Residential Contractors Review Committee."
11 Section 4. Sections L and 3 of this act shalI become
L2 effective October 1, 199L. Section 2 of this act is effective
13 upon ratification and shall apply to appointnents made on or
L4 after that date.

Page 6 9 1-tN-0 1 5A
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The purpose of this bill is to establish within the
General Contractors Licensing Board a Committee that wiIl be
responsible for investigating and reviewing aIl- complaints
received by the Board regarding residential construction.
Page 1, Iines 9-24

Page 2, lines 9-19

Page 2, Iines 20-35

Defines terms used in the bill.

Establishes the Review
Committee and its purposes to
assure the expedi ti ous
implementation and enforcement
of Chapter 87 licensing
provisions that are applicable
to residential contractors, and
to provide a process whereby
homeowne r s
re s identi a1

may bring
const ructi on-

related complaints to a single
entity for review and referral.

Establishes the membership of
the Committee. tlember of the
Board who is Residential
Contractor is a member of the
Comnittee.

Establishes terms of committee
members.

Establishes other matters
pertaining to the committee
such as expense reimbursement,
officers, and neetings.

This language sets forth the
duties and responsibilities of
the Comnittee.

Amends Chapter 87 to change the
size and membership categories
of the General Contractors
Licensing Board.
Two members addedi one a
structural engineer, the other
a public member.
Member who represents highway,
utility, or building, changed
to be member who represents
residential construction.

Page 2,

Page 3,

lines 35-44

Iines 4-22

Page 3, lines 23-43, and
Page 4, Iines L-20

Page 4, Iines 23-44

lines 24-25



lines 40-44

Page 5, lines 23-28

Page 5, line 39

Page 6, Iines 4-7

One of the public
the soard wiIl be
member who serves on
Commi ttee .

members on
the public
the Review

Requires Board to submit aII
complaints received pertaining
to residential construction to
the Review Comnittee.

Increases by" two the number of
Board members reguired to vote
in favor of reinstating a
revoked Iicense.

Authorizes Board to promulgate
rules to implenent the Review
Commi ttee .
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ADVANCE DISTRIBUTION OF REPORT ON AUDIT

In accordance with G.S. $ 147-64.5 and G.S. g 147-64.6(cl(141, copies of this report have
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The Honorable James G. Martin
The Honorable James C. Gardner

Mr. C. C. Cameron
Mr. Fred W. Talton
Mr. James E. Long

The Honorable Josephus L. Mavretic

The Honorable Henson P. Barnes
The Honorable Kenneth C. Royall, Jr.
The Honorable R. D. Beard

The Honorabte Ted Kaplan
The Honorable Donald R. Kincaid
The Honorable Dennis A. Wicker

The Honorable Johnathan Rhyne, Jr.

Mr. Thomas L. Covington

Senator J. Richard Conder
Senator Helen R. Marvin
Senator David R. Parnell
Senator Aaron W. Plyler, Sr.
Senator James F. Richardson
Senator Robert G. Shaw
Senator Marvin Ward

Legislative Study Committee on Consumer Protection lssues

Senator A. D. Guy, Co-Chairman
Representative John C. Hasty, Co-Chairman
Senator Fountain Odom
Senator Robert G. Shaw
Senator James D. Speed
.Representative Ruth M. Easterling
Representative Bradford V. Ligon

EXECUTIVE BRANCH

Governor
Lieutenant Governor and Co-Chairman of the
Joint Legi3lative Commission on Governmental
Operations
Executive Assistant for Budget and Management
Controller, State of North Carolina
Commissioner, Department of Insurance

LEGISLATIVE BRANCH

Speaker and Co-Chairman of the Joint Legislative
Commission on Governmentaf Operations
President Pro-Tempore of the N.C. Senate
Deputy President Pro-Tempore of the N.C. Senate
Speaker Pro-Tempore of the N.C. House of
Representatives
Majority Leader of the N.C. Senate
Minority Leader of the N.C. Senate
Majority Leader of the N.C. House of
Representatives
Minority Leader of the N.C. House of
Representatives
Director, Fiscal Research Division

Representative Daniel H. DeVane
Representative David H. Diamont
Representative Theresa H. Esposito
Representative George M. Holmes
Representative Doris R. Huffman
Representative R. Samuel Hunt, lll
Representative Howard Hunter, Jr.
Representative Betty H. \Mser
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Representative Albert S. Lineberry
Representative Coy C. Privette
R€pr€sentative Barney P. Woodard
Ms. Wanda Hunt, Public member
Mr. Bentley Leonard, Public member
Mr. James Parker, Public member
Mr. Frank Richardson, Public member
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In addition, advance copies of the performance audh repon were distributed to:

Mr. Bruce Armstrong

Mr. Daschiel Propes
Mr. Sam Snowdon
Mr. Brian Miller

Mr. William T. Easter

Chairman, Nonh Carolina Licensing Board for
General Contractors

Chairman, Code Officials Oualification Board
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Chairman, State Board of Examiners of plumbing

and Heating Contractors
Chairman, State Board of Examiners of Electricat

Contractors

Advance copies have been made available to give the above-named individuats adequate time
to review and digest the content of this report. Copies of this rsport will be available for public
release by the Office of State Auditor on the date shown below.
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october lo, 1990
.

The Honorable James G. Martin, Governor
Senator A.D. Guy, Co-chair

: R_epresentative John C. Hasty, Co.Chair
I-e,gislative Consumer protiition Study Committee

James E. Long, Commissioner of Insurince
Mr. F. O. Bates, Executive Secretary

State Board of Examiners of plumbing and Heating
Mr. Rotert L. lrools, Jr., Secretary-freasurer

State Board of Examiners of Electrical Contractors
Mr. Hen-ry_M. McCown, Secretary-Treasurer

General Contractors Licensing noarA
Members of the General Assembly

Ladies and Gentlemen:

r"d",,$'"1?u'xHtl,"-,: nf'1ill'r",1?,$'."j"lli**.i"*Et"'"tff;:,{ff .""#: :""Jliff'r"Jl
include a review of mairufactured housing. As provided by statute, we submit tfris report fo; yil;

r consideration.

}r". pu.Poses. of_this audit were to determine if the Building Code Council, Code Officials
aualification Eoard, General Contractors Licensing Board, and tie various othei Boards havine
responsibility for regulating the home constnrctionlndustry were in statutory compliance, 

"nO 
i6

provide the Committee, Boards, agency management,.and tfie General Assem'bly with our hnaingi
and recommendations relative to areari wheriwe beiieve improvements in the'regulatory ryr-t-."t. and program management can be achieved.

-During the course of the audit we also identified arss where the General Statutes need to be
- . re-written and areas in which we believe the system is weak and new statutes may be nec€ssary.

.This report_contains an overview of the Building Code Council, Code Officials QualificationBoard, General Contractors Licensing Eg*d, and the various other Boards whose fowers and
duties relate to the State's regulation-of the'home construction inausty. 

-epjroptiite;ifi.i"i
have reviewed the Epofr, and iheir written remarls are included in the Appendir

""n"*,'"Jii,:gT3::"-Hf3#:ff *"1:?#';r'HJ$S"H;*Ti""1fi ##,'HfrL'trj
Division, -l thg local government personnel who participited in the p"tronat int"*i"*i -o-ttrEmail survey for the courtesy and cooieration extendea to us during the iudit.

STATE OF NORTH CAROLINA

@ffire of, tlle $tute $ulitur
$'rlt*gt 276s3-5sa3

Respectfully Submitted,

3@ N. SALEAURY STREEY

RALETGH. N. C. 27603-5903
TELEPHONE: 733.32 t 7
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Program Overview (Soe page g)

Regulation of tbc Horc Construction
Industry is e joint cffort of state rnd tocrl
governneot in Norlh Csrotins.

The Building Code Council is euthorized
!o writ€ end rruintrin the North Calotim Stete
Building Codc.

Ctaptcr t7 of thc North Ccrolinr Gcncnl
Ststutes bes becom e .rclting pot' of lrws
regulating the construction industry.- The prinary
Iiccosing boerds rutborized in Chaptcr &7'are thc
Stete Licensing Boerd for General C.ontrrctors,
tbe State Board of Exeminers of plumbing end
Heating Contrectors, end tbe State Borrd of
Examiners of Electrical C-ontractors.

Thc Code Official eualifications Bosrd is
responsible for traiuing aad certifiing codc
officials. Code officiat rre the inspecton ito 

"r"employed by local goverunents io caforcc tbe
statc building code.

Division hes general supervision of ifi 
"oo"rdminisgs6oo and coforcement in cooperation

Iq . |oc"l jurisdictions. Thc f"giouoi"g
Division sraffs the Building Coae Counci 

"oa 
,n"

Code Official eualifications Board.

Building Code Councit lSee page ll)
Based on our review ofappliceble stenrleernd an cxamination of rUc 

-iuitaing 
Cods

C-ouncil's rctivitiee, wc fouad tne e-oincU in
compliaacc with the Gcnerel Stahtles.. Howev6,
during the audit we identified "*"" wherc
improvement in the regulation system rad
progrsm nrmgemeot could be echieved. 

_

_At its September l99O meeling, thc
Council adopred a policy which provido ii, .ft
Code ameodments approved o"t year fromO"TT: through September would * iri"ca -aevailsble on Novembcr I sd ,rouid b""o*
effective on January l, exccpt fhose relative f,o ea
imminent safay hazard, rvticU would be effective

whco nfifiod. Honrcvcr, thc Couacil rlso
providod tlnt rneod*ts Eiltst bc rcccpted by
the Code officid before the efroctivc a.,l 

", 
tl"

roqu€st of thc owner o,r his egcnt.

-Wg-rccommcad tbat the Cormcil rpconsider
ry policy thet rn rmendmcnt is effectivc on
demand, rnd rh't it edhere io its statod policy of
annuel emd"'"nts only, cxcept for imminent
safery hezerds.

Thc Council hes reccntly adoptod e model
{or 1new coryrehensive NorthC-eroiioe Uoifor_
Rcsideotiel Building Code. Thc Eodel is
!{lirbd by thc Council of Arcrican Building
9ffi:it (cABo). Thc cABo one ani rwo
Fanilv Dg,eltine Code i, * "llJJffiilro tt"
eotire residentiet Code is conreinsd wirhin ess
book,.ead it is publisbed in loose-leaf formet. A
cormmittec is presently engaged in preparing the
nec€ssary s|ete rmendrents end is expected to
preeeat &em to the Council in DecemUcifggO.

_We support tbe Council.s action relating to
a new Residcatial Code.

Thc C.omrni5sies6 of Insunnce i8
rcsponsible for code rdrninislgtiss and enforco-
menL Psrt of this function is assigned to the
Fngineering Division, Code Consultint Section,wt$ bas e professional staff of cngineers andarchitets. Thc Code Crcnsultants have two
prinary dutics; one is plen rcview end the otber is
code interpretation.

Msnegs6t 6iimates thet five consultants
speoj 

. tpproxirntety IOO hours pcr wcck
reviewing plenr 8Dd spccifications for code
compliancc.

Wc rmumd thrt the designers pay r
fee for plen revicw serviccs. g;od oi o*
enalysis, we bclieve the departneat could gererste
approxinately $250,@O per ye8r.

-2-



We dso naqornrrrcod thrt rmnlgcnrrat
consider wbetbcr stock plens for singlc 

-frnrily
bones should be subjcct io e formrl rcvicw.

Code Ofticials euatificatiors Board
(Sc pego 16)

Based on our rwieu, of the epplicablc
Etatutcs end en cxNnirution of thc elutihcation
Board's activitics, we found nc dulincation
Poerd in complieoco with rho Gcncil Strturcs.
Howcvcr, during our audit wc idcutified erees
where irnprovement in thc regrlatory system rnd
program management could be echievod.

As curreatly coustruclod, rbc Enginering
Division Dirsctor scrvcs rs chairmrn of tbe
Qualifications Board. Sincc tbc Division stsffhss
responsibility for ccrti$ing code officiels,
invcstigating complaints, end-tcstifying rt disci-
plinary hearings, e pcrceived confllct of intcrest
may exist ss a rcsult of tbc Director,s dual role rs
division head 8nd prcsiding olficcr et disciplinery
bcarings.

In our opinion, the Division Direclor hes
worked to evoid aoy po&eotial conflicts. How-
cver, lhe current struchtre provides the oppor_
trl3ity for gucstions !o erisc conccrning disci-
llhry proccdurc. Accordingty, wc rpcommcnd

.M 6" presiding officer for disclflinery hearings
be e member otber thaa the division iirecror in
tbosc years in ryhich thc direclor is clected rs
Chairman of the Board for business mcetings.

The Building Code Council bas cstablisbed
e minimum of aen inspectioos per building.

Based on our evatuation of thc inspectioa
qrogrsn end problems thst rdsc with Hore

. C.onstruction, we recomnend thrt the Council

_ gonsidl edding e mandatory foundotion- - urspectton. Wc recommend thsl thc C.ouncil
crpand ib poticy !o requirc contractors to cell for
eny spccial inspcctions rhrl nay bc requircd rnd
to rssure rhst itrsule,tion inspectiln is perforncd et
an appropriate tic.

Based on orr analysis of rhc ernlificationsBoard aad our survey of iorpotioo i"p"*o,wc believo tbe erutificaiions Eoard could
improve the in9ection progrsm. W",o".*a

tbc cotsblisbmt of e manrt-ied continuing
oducetion progrrm td thc esteblishmcar of
+pmprislc qurlity control proglsms.

Construc-tion Licensing Boards (See page 25)

. Thc Gcnenl Assembly cnectcd lcgislation
in 1925 to establish e regdaLry rg€ncy i.,"r tbc
construction industry in the Ststc to irotecf the
gublic. Cbeptcr 8i of the Cenent-Siatutes nrsbeome I dtiog pot of laws r,egulating the
constnrction industry. Licensing boads wcre
cstablished io regulate c€rtsh construction
spccidtiec rnd b overlEs the provisions for
TbbIOi"g conpeleocy through eiemin 66a 

"o4liccnsing ead to .aminisrcr the 
"pf-p;"adicciplinery rction Erch board op"rato _a", 

"differeot ect of rules, with diverse authoity fortpcs of disciplimry actions, fees, rad methods of
ope,ralion. Inlerpretetion of legislative int€st is
also diverse betwecn boards.

We found tb8t the North Carolins
construction liccnsing boards are basically in
comFliance with the statu&ory provisions regard-ing their liolsing and disciilinary n-"tio^.

during thc audit we iOeitifiea arees
where inproverent in the regulatory system aad
progran rrunqgen€ot could be echieved. These
changes rr€ E€cesstry to rssure tbet the regulatory
syslen rets the statutory inteot of prototiog th"
'public health, safety aad welfare..

State Lic€nsing Board for General
Contraclors (See page 22)

The Stete Liccnsing Board for Geoeral
C.ontreciors (Genenl C-oatnclors Uccnsing Board
or !CLB) hrs thc prinary responsibility f- the
reguletion of contr8clors involvcd in thc
construction of buildiags, rcsidcnccs, highways,
ead public utilitics.

- Bssod on our eoalysis of Gcaeral
Contractors Liccosing Boqrd's uanagemcat of
comllaints, wc recomncod scvenl ections
including:

- Estsblish clear guidelince for the sr.eff
!o usc when considering wherhcr e
cssc should bc prescntod to the
Review Conmittoe.

-3-
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- Estlblish en invcstigetor poeitim with
I tcchnicel brckgound h tbc
construction industry.

- Estsblish clerr guidelines for follow-
iog up on decisions by the Review
CommiUcs.

- Involvc thc Bogrd rcmben rrolr
diroctly in considering corylaints.

- Establisb e calen&r thrt will dlow tbc
GCLB to disposc of crscc in e mre
timelY rmnncr.

- Estlblish clcer procedures for rn"mg-
ing complaints referred fron thc
Consurcr Protcction Division of the
Atlorney Gencral's Offi ce.

- EEtsblish procedures !o propcrly
trunsge referrals !o other bosrds.

- Review the existing 
^1"s 

rclgring !o
frnancial responsibility to 8see8s
whether rdditionel rudit€d frnaociel
stetcmcnts would cnhrncc the
nronif,oring of tbc contnctors fiaencial
srsbility.

Condusion

While the General Contractors Ucensing
Boerd is in cooplianca with tbe GcncnJ Stshrt€s,
we questioo whether tbe level of effort exerted by
tbe GCLB and the staff is consisleot with wbat is
r€quired !o edequately protcct thc public from
incompelent or negligent contrrctors. Stricf
compliancc with tbe General Stsbrles docs not
relieve the Board from its obligation to cst8blish
effective eoforcemeat prograns !o regulate tbe
industry. In our opinion, tbe Bosrd shoutd
resssess all opcrating policies end procedures to
sssure rhst they ere appropriately compreheosivc
to desl with problen coatr8ctors. Once new
policies and procedures are edopted, it is
incumbent on the GCLB !o aggressively cnforce
tbe regulations.

Structurc and l}lenagenrent of the Homc
Corstrucfion Regulstory Systenr
(Sc pcgc 36)

Brsod on our cydurtiol of the current
reguletory sydem, we believc therc erc fiDdr-
mtd issrGs thc strrchrc end
rrrnrgemt of thc system rh4 must bc rddrcssod.

Statutory Revisiors

Throughout thc eudit we identified
qucstims relrting to stshrtory urthority, stshlrory
intcot, end tbc leck of strh$ory lrthority rhrq in
our opinion, hinders the effetive reguletion of the
industry. Spcific issucs rh.t should be cvglust€d
reletc to the varienccs in disciplinery eutboriry,
the edequacy of tbe stetutory authority granted !o
inspectim depertmts, whethcr the lawu
adequelcly prolcct the consucr, whether the lews
include srfficient definitions, end whethcr thc
$45,000 threshold is too high to edcquately
regulele the industry.

In our opinioa, r comprehensive rcvierv of
tbc stebrtcs regulsting thc Horc C;onstnrction
Indutry is nccessary !o rssure that thc Etatutes src
approprietely comprehensive ead providc thc
neoesstry euthority to protect tbe health, of"ty,
and welhre of the public.

Creation of a Recovery Fund

When e ooDsurDer encoutt€rs problems
with construction contrtctors, severd options are'
available. Options include judicid remcdies
through tbc court system es well rc rdniaistntive
remediee through the regulatory syst€m- How-
evcr, if the contnctor ie insolvcnt, the consurer
may cxpcrieocc e 'mord victory' while still con-
fronting signific8trt cost6 to correct the problem
and covcr legd cxpenses. In our opinion, the leck
of finsncirl remedies is a problem in the current
regulatory strucbrre.

Wc recommd tbat the Geaeral Assembly
talce steps !o csteblish a recovcry fund.
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indrutry. Wc do not belisrrc tbo crrrrcnt rcaulr-.-. :.--.-l-rnd(Sr'rrrcot:

Sory sysbo cln rcepood 'efretively to thc
compler problems frequcntly cocormtcred in thc
bome constnrction indusry. During tbc eudit, wc
obscrved Eininrl cmrdinetim bctwcca tbc
regrrlrtory boards !o collcctively rddrcss
deficiencies. In our opinion, the deccntnlizcd
regutatory syiiem results in fragocuted, incon-
sistent managemeot tbat docs not provi& rdoquefc
protetion for thc oonsurDer.

Wc belicn'c scrious considention should bc
given to consolidlting tbc cxisting rcgrletory
functions into e singlc rgcocy. Whilc nrc.h e
mve would rcpr€sc,ot e siglificeat roorgenizr-
tion, thc cbangc would providc r struchrrc for r
more comprchensive end cmrdinsted epproech to
regulating the industry.

We recomnend tbat thc Geoerel assembly
develop r plsn for creating e singlc constnrction
regulatory sgeocy.

The programmrtic erEra releting !o thc
Building Code Council and Codc Officids
Qualification Board should rcmrin rdmhistn-
tively ettached io the Department of Insrencc.

Structure gf the Regulatory System

in Xorrl Cr;olb& duttiplc b*idt ;
involvod in rcgulrting tbc horc c@structim

Rcsponses fiom Approprilte Oficisb

A dn$ copy of thc lrdit rcport uns
providod to thc following officids for their rpview

. lsilding Code Council (S€ pege 4Z);

Thc Dcprrtncat of Inmrancc (See
patc 43);

Thc Codc Officids Quelificetion
Borrd (S€ page 43);

. Thc Geocnl Contrrctorr Liccnsing
Borrd (Se pge47);

. Thc Ststa Bosrd of Examiners of
Electricel C.ontractors (Sc pegc 53);
8nd,

. Thc Stale Bosrd of Eraniiners of
Plumbing and Heathg C-ontraclors
(See pagc 56).

S€e Efiibits A through E for the rcsponses
to the rudit rcporl Throughout tbe audit report
we refereocc appropriatc sections of the rcsponscs
to our findings ssd recomwn&tions.

Rcedcn arc encoursgcd to revie\r, the
responscs !o our eudit frndings and
recomnendations.
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Under the North Carolina General Statutss, the State Auditor is rcsponsible for
rcviewing 

_ the economy, efficiency, and effectiveness of state government programs.
These performance audits examine the operating policies, practices, controls, and- aclivities
to identify where the State may improve its management and its use of public resouroes.

The l-egislative Consumer Protection Study Comrnittee requested that the Office of
the State Auditor conduct a performance audit for the expres$ purpose of determining
st4tutory compliance of the various Boards created by the State whose powers and dutiei
relate to the home construction industry.

In our audit survey of the various Occupational Licensing Boards, the Building Code
Council, Code Officials Qualification Board, the Generd Contractors Licensing Board, and
the Engin-eering Division of the Department of Insurance, which also has statutory
responsibilities, the audit objectives were to:

Determine the statutory responsibilities of each auditee.

Examine the activities of each auditee and determine if the activities were in
compliance with the statutes.

Determine if each auditee- prudently exercised is statutory powers and adequately
discharged is statutory duties.

AI]DIT SCOPE AND METHODOIJOGY

The audit scope included a compirmtive analysis of the General Statutes with the
program activities of the auditees. In addition, we focused on:

The luilding Code Council's activities related to amending and publishing the North
-: Carolina State Building Code (Code).

: The Code Officiats Qualification Board's education and certification program and its
response to homeowners' complaints.

. : The General Contractors Licensing Boards' mirnagement of complaints.

: The program activities of the Code Consultant Section, Engineering Division.

-: This report does not provide a detailed audit of, nor an opinion on, any financial

a statements of the Boards or the Division. The Occupaliggl L. icensing Boardl ge

- I responsible for securing financial audiB from Certifred Public Accountants, and the
Department of Insurance is audited as part of the Comprehensive Annual Financial Report
of the State of North Carolina.

:
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Performance audits arc conduqted in accordance with Govertuncru AudirtnpStand'ards issued by- te C_omptroller c;erai oiG'il"it"d $Lr;;';ffi;JT;",f,9American Institute 6f Certinea'public Accountants.- 
- --

: -_ -. ... ,._i:1.J.. 
:

we reviewed the building Code amendments proposed tLo the Building code council.

$XS.":ffi 'I',f; XL",lTiff 
the-diqpositionortr'"-p'.p6t-"il'ii'""T1'io*,th;-d;;A

* 
"r "Y,'"iiliiil!1 *: .t$,?,fff €fu!#*Xy" Board' s policies and proced ures ror

we reviewed the General contractors r,icensing Boards' policies and procedures formanagin g homeowners' compraints ana aisclpti"*y-"Eti"ir.

Our methodology included:

Review of the General statutes, Administrative Rules, administrative policies andprocedures, and other relevant mitter.

Analysis of a-sample of case frles resulting from the Code officials eualificationBoard' s dirciplinari, hearings.

Interviews with members and staff of the various boards, division management, Iocalgovernmenr managers, managers and staff of i"qp"cti;;" fi;iatiil; 
-;"d

comparable regulatory personnel of otherut"tes.

statistical analysis of the General contractors Licensing Board,s management ofcomplaints and disciplinary hearings.

A survey was mailed to all the local inspection lurisdictions and the results weretabulated and analyzed.

Other auditing procedures deemed to be necessary.

-7-
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PROGRAM OVER,YIEW

Regulaliolt_ of the home construction industry is a joint effort of state and local
government in North Carolina. Municipalities initiited buiiding t"gutition *a irqp""ti*
p-nor to. state involvement. These regulLtions were enforced.ul;tnJiocat iott"titillEe;
although lhe_Sta1e now provides many.of the regulatory functio'ns, tocal tovernment is still
responsible for Code enforcement and inqpections

The State of North Carolina -b"g* regulating the building indusry in 1905 when the
General $TnUty- enacted a state building Iaw applicable to al-l lowns irittr poput"tion. in
excess of 1,000. The statute Teguir4 the towns o have a building inspector'o^enforce thi
b* q,d gave_general oversight of the inqpocors to the Com]missionei of lnsurance.
Counties were brought under the statute in 1969.

In 1925, the General Assembly enacted legislation to establish a regulatory asencv
over the constructiol. indgstry. Chafter 8? of the General Statutes has beirne ;'"#iri;ipot".gf laws regulating the 

-construition 
industry. Licensing boards weiJ established t6

regulate certain construction specialities and to oversee th; provisions for establishing
?_Ttrfi1l tPugtt examination and licensing and to aiminister the "tt*t;;6otrytptl.nary acdon. -+ch. board operates undei a different set of nrles, wifti ai'vJise
authonty tor t)Pes of disciplinary actions, fees, and methods of operation.' The orimarv
rrcensrng boarcls authorized. in_ Chapter 87 are the State Licensihg Board for beneril
9ontractors, the State Board of fxaririlers of Plumbing 

"na 
i""ti-"g"Contr".totr, and thi

State Board of Examiners of Electrical Contraclors.

- In t_9-33, the Gene{ Aspmply.established the Building Code Council (Council), and
authorized it to write and maintain-the North Carolina staie guilarne codi. G.s.'143_136(4 delineates the composition of the Council. The Code ii unito.r -a r-a"to.y
statewide.

. In. L977, the Gener-al Assembly established the Code Officials eualifrcation Board
and made it responsible for training ina certifying Code officials. boie-oifrciafs are thi
Tspec-tors.yhq are employed by lggal.governments to enforce the state building Code.
G.S. 143-151.9 liss.the various.irrofessio--nal areas frornwhich CoaJOm.iaL quarlncation
Board members must be selected.

. The Department of Insurance, Engineering Division has general supervision of thecode admlnlstration and enforcement in cooperation with l-ocal Juriidictions. The
Engineering Division staffs the Building Code C6uncil -O O" CoAJOlirciats quatfrcation
Board.

In addition to the responsibililies assigned !o the boards, the Consumer protection
Division of the Attorney Ge'heral's Office rdeives complaints from consu*er', refitiniio
the Home Construction Industry. The Consumer Pr6tection SpeciJi;ts t y to med'late
complailts first, then lefer tt-r9 i:omplaints !o the appropriate lictinsing Uoatds for further
action. The Attorney General's staff-is not authorizii to proceed 

"g"init 
*ntractors unless

9P *. guily of deceptive.tm$e practices and fraud invdlving 
" 

su"urt"nti"t ;fi;ni ;ath;
crtlzenry. - The statutes authorize the contractors' boards to -seek injunctive rltief against
unlicensed contractors through the Attorney General's offrce.

.J
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Focus of the Audit

The General Assembly's consumer Protection,. study committee requested aperformance audit of the vari6ui no"rJJiiLurirli'J-ul'bot" ii* ;h;;;;"^ and dutiesretarc to rhe home construction -naurtry._ gowJv#, thic;;iiiJ fii*ted specificinterest in the statutorv A;pti-;;it#'B'il^d-il;d,hJ Cdili;A;" iiin.ia, euain_cation Board, and the 6enerir co;i'.;fiflil;iGtio.
A preliminary audit-survey of allrhe^various. erltitigs related to the home constnrction

liljlffii$l*m"fi1poJsuri'p'ovemenrs i" th; st r" dfi;Ji"fr the industry

some fierd work was performed 1."urBr gr $,g occupational Licehowever, the primarr i;; oin. *lit.was o-n trre guilding code- council, $#.""H,:i;Qualification 
-Board,- 

{rcineerin- oi"iii"" r!'rt ;.i,rilment of Insuranb, the Generalcontractors Licensing n5"tJ, Srite-rtLJ-iiil-"".riJir1r rt;t i""r cfiiil".rr, and theState Board of Examin.ts ofi't-u*bitg -a lr*i"i'to""olrorr.
In the course of determining if the.re wg statutory compJiar-rce, we determined therewere other areas which needed tt.-"tt"ntion ;i#;;ni",it *i oTni 6;";; Assembly.
we have incorporated appropriate findings and recommendations in the report.
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BI]ILDING CODE COI'NCIL

The Building Code Council (Council), created by G. S. 143-136 et seq., is
authorized to establish and maintain the North Carolina State Building Code (Code). There
are thirteen Council members drawn from the various areas of industry, including
architects, engineers, contractors, state and local government employees, ild public
members. The Council meets quarterly.

The General Statutes require the Code regulations to"be "reasonably necessary for the
protection of the occupants of the building or structure, its neighbors, and members of the
public at large" and have 'a reasonable and substantial connection with the public health,
safety, morals or general welfare....'

Building codes are developed by adopting a national model, amending that model to
meet the specific needs of the entity (for example, to accommodate the differences in the
topography of the mountains and the coast in North Carolina), and then adopting the
amended version as the state Code.

The Code is uniform and mandatory statewide and currently comprises six areas:

t
Apolication:.

General Construction All buildings and structures except one-
(I-oose-I-eaf Binder) and two-family homes

Residential Limited to one- and nvo-familv homes
@ound Book)

l-C Accessibility (Handicap) All Buildings
@ound Book)

II Plumbing All buildings and structures
(I-oose-I-eaf Binder)

m Mechanical All buildings and stnrctures
(I-oose-I-eaf Binder)

ry Electrical Alt buildings and structures
(I-oose-I-eaf Binder)

*Certain farm buildings are statutorily excluded from the Code.

The Engineering Division of the Department of Insurance provides staff to the
Council. There are four personnel positions, comprised of one engineer and two support
staff. The staffs primary reqponsibilities ale to draft the amendments, provide clerical
support, and to print and disri5ute the Code and its amendments.

Statutory Compliance

Based on our review of the applicable statutes and an examination of the Building
Code Council's activities, we found the Council in compliance with the Generd Statutes.
However, during our audit we identified areas where improvement in the regulating system
and program management could be achieved.

Volume #
I

1-B

Title

'1

;



Building Code Amendments

The Council meets quarterly and generally amends the Code at each meeting. Wereviewed the Council's minutes fiir the i-ast trri veari ana found that the code had beenamended 334 times. of those amendments, iot '*"d L.n" n"iiJi"ti"i cooe and apply
9ltottv to.single-family homes, -d ;9-G 6i6;ly tndirecdy to them because thev areamendments to the eri:ctrical, ntoplg, arro i,i;ruing -c<ilii. 

--Si;;;;y;f fi:amendments are complex with.multiple ggmpon_entt, the to-al nur6lr #.i-*go is greaterthan the number of ainendments. rfr. 
"ir.i[;t-iit;'fr{uent and numerous amendments isa dynamic Code which constantly changes.

It has been the council's practice to make amendments effective upon ratification.Therefore they apply to permis issued l"ft;i"bly $."; ne council';Jting- Althoughthe amendments may be-distribuM as sgon as poisible,..trreSJis-iiiil*r"g berween rhe

|!|::f:*t's erfective date and the prinrint ;A-d-irfiffi;;; 
"ior"lff";&;t-i;db0

At its seotem-ber 
1999 meeting, the council adopted a policy which provides that allcode amendments approved each yEar rro*-Gtou"i-titiugt, Seplember would be printedand available on N6i'ember I anf wouJ{ u""omi-eri"ctiie- on January 1-, except thoserelative to an imminent safety hazard, which;;il 6;;i*til'*t'"i'*rjrin!0. rlowever,the council also provided nit ratirrJ amendmentr rutt-u"-:;;;;eJ'bi-rr,i coo" officialbefore the effective dare at the tequ.iiof rh";;;;;;-hi; agent.

In our ooinion, the State would benefit frory a policy that afforded Code usersadequarc dme to learn tpptouq,d ;ilg* b;i# ili'*ere implemented. while thecouncil has taken steps to estautistr annuar amendmens'q'trr".q;1;; ,#:;"ption grantedmay continue ro create problems for those *ttrurl-**pry *th ;;';i;;'ihe codE.

RECOMMENDATION

We recomnend that the Council reconsider its policy that an amend-ment is effective on demand, aud tn"t it 
"al.r"'to 

iis rt"t"e p"licy ofannual nmendments only, except for r--ineot;1;ty -f;;;;: t"'

Council's Respowe:

See page _ 4J .for the Buitding
recommcnd.afion.

Residential Building Code

fte (Residential Code) is a

1""""';! LTj"t^L*"jl{ -;;t 
ffi,s rhe amend_ments adopted fr6T t. I9g5 printing to-$ffiE, lggg was puurisn&,';tr'ffi;

il:p,* :* :T,T"j j: *11 . 
gp .X.f iT,* fi dl.fi i,ii :',;, ; 

"r-r 
#; :r'6 odes, V or u m e

Ltf '"i:*n::.r*#d.y".ry:^gtg_fj;i+dT"*i_J,eeil,i"_ffi .il,i"d,fr".f :
T"1rll",,T,ol:s, g11:,_T:_* g"a.i, v;idfi il]"rn, and rv, *" ;'#i;i"ffi,i

Code Coutrcil's response rc tlu

residential and commerciat ionitru.rion.
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The effect of this publishing policy is that the Residential Code is contained in four
bool$, one 3-year supplement, and seven amendment-mailings from subsequent Council
meetings, for a tonl of twelve separate publications, at the time of the audit fieldwork.

We conducted a survey of local inspection departments, which is described in
greabr detail in the report section discussing the Code Officials Qualification Board, but
we asked some questions related to the Code which we will discuss here.

More than half (55.4%) of the reqpondents reported that the Code is not clear, and
almost all of them think that drawings add clarity to the Cqde.

* More than 81.0% of the respondents have problems keeping up with Code
changes.

* More than 88.0% report that the frequency of Code changes causes problems.

* More than 69.0% do not receive Code amendments in a timely manner.

In addition to the problems cited in using a Residential Code contained in multiple
components and increasing by one every time the Council meets, there is the inherent
factor that there is no methodology for removing obsolete sections, therefore they are still
there to confuse and confound those who are trylng !o use, as well as those who are $ing
to learn, the Code. The frequent changes in the Code combined with the effective-upon-
ratification policy and the failure to adopt a lmse-leaf format for the Residential Code
make it difficult for users to stay current. They also contribute to the high volume of
requests for interpretations from designers, Code offrcials, and other Code users.

The Council has recently adopted a model for a new comprehensive North Carolina
Uniform Residential Building Code. The model is published by the Council of American
Building Officials (CABO). The CABO One and Two Family Dwelling Code is an all-
trades Code so the entire residential Code is contained within one book, and it is published
in loose-leaf format. A comminee is presently engaged in preparing the necessary state
amendments and is expected to present them !o the Council in December 1990.

CABO's publisher amends the Code only once a ye.r; a policy that appears to be
reasonable, and one which we r@ommend to the Council for is amendments.

CONCLUSION

We support the Council's action relating to a new Residential Code.

Department of Insurance Responsibilities Relating to the Code

G.S. 143-1390) provides that the Commissioner of Insurance is responsible for
Code administration and enforcement. Part of this function is assigned to the Engineering
Division - Code Consultant Section, which has a professional staff of engineers and
architects.

.'!
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The code consultants have hilo primary duties; one is plan rcview and the other is
Code interpretation. The Code requires designers to submit th-e plans and specifications for
buildings which meet certain criteria to the Department of Insurance for 

-confirmation 
of

Code compliqlo, The code consultants review plans and specifications submitted to them
for approval for the buildings described below.

Occupancy Group Building Plans to be Approved

Residential

Business

Industrial

Mercantile

Educational

Institutional

Assembly

Government

Source: North Carolina State Building Code.

Over 4 stories or over 100 rooms

Over 4 stories or over SO,OCO t.
Over 4 stories or over 50,000 ft.

Over 4 stories or over 50,000 ft.

All buildings (over 200 people for non-public owned)

All buildings

Over 200 people

Most Buildings

. tvlanagement estimates that five_consult"nt!- use approximately 100 hours per week
reviewing plarrs and specifications for Code compliance. 

-'

The Section's records show that, in addition to written requests and requests from
visitors for Code interprggtions, the -Code consultants receive approximately i,600 tele-
phone-calls per month asking for Code interpretations. Manageirent estimai,:s ihat about
2Ir_of- the requests relate to conflicting interpretations benveen inspectors and builders,
20-Vg trgy i.nspectgrl asking.{or ilterp{etations, and the remaining'7l%o from designeri
Sking if a design being considered would comply with the Code. the need for exce-ssive
interpretations is probably a logical consequence bf a Code in a constant state of flux, but
management stated that the engineers were doing critical design for many of the designbrs.

. The.telephone consultations between the consultants and designers are informal and
do not replace plan rev-iew, but the design community receives an o6vious benefit from the
staffs reall accessibility and from is knowledge-of the Code. The consultations and
interprelations are_provide{ at no cost to the desifners although they receive a substantial
economic benefit from the State.

It is common practice in other states to charge a fee for plan review services, and, in
our. opinion-, the designers should pay a fee for ihe plan reuie* service providei by 

'the

Code consultants.

-14-



The Southern.Building Code Congress International,-Inc. (SBCCD, an organization
of twenty-five southern states, providei plan review service to'its -jrirGrs. 

'SBCCI,s
current fee rchedule reflects an hourly 

-rate of $65.00, for a limited itvie*;. Mori
extensive reviews are priced as shown.

Total Building Valuation

$0 to $500,000

$500,001 to 5,000,000

$5,000,001 and more

Fee

$800.00

$800.00 plus .60/$1,0,00 fo, each $1,000
in excess of $500,000

$3,500.00 plus .50/$1,000 for each $1,000
in excess of $5,000,000

'i

The Code-compliance review required by North Carolina is less extensive than that
provided by. SBCCI and therefore takfg less time, although it requires the same level of
expertise. An hourly-rate would pr.9vid9 an equitable fee-arrangerirent, and when the rate
is computed, the telephone time atiributable to designers should 5e inctu'OeO-

RECOMMEhIDATIONS

We recommend that the designens pay a fee for plan review services.
We further recommend thaf the rat-e be set ly tne Department of
Iruurance and that it be commensurate with tle servic& rendered.
Based on oyr^g_naly11s, we believe the department could generate
approximately $250,000 per year.

Present Pp]icy does Tot -lequire the consultants to review plans for
singlefamily homes. While some singlefamily homes are buili without
form-al plars, most are built from stock plans purchased from builrring
supply dealers.

We recommend that management rcview its position and determine if:

1- Stock_plans 1ei silrgle fanily homes should be reviewed by the Code
consultants for a fee.

2. Criteria should be established to identify other plans for single
family homes that should be reviewed.

3. Code consultants should teach a course for inspectors to enhance
their plan review skills for those plans that are iot reviewed by the
consultants.

Departmew of Insurance' s Response :

see page . ( fo, the Depanmcnt of Insurance's response ro the
recommendatiotu.
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F.

coDE oIFICIAI,S QUALIFTCATTON BOaRI)

The North, carolina..god" ofrlgialq .Qgllncati-on- -Board's (eualification Board)establishment and responsibility are codified in-oS.Talisr{. !1. ,},i.*i*rnty membersare drawn from app6inted qrit elected tnr.g&;;;ni-offiiiiiliCrig^n professionars.licensed contractoii from the various buildfirg 
-toair, 

academia, oi oepartment ofInsurance, and the general public. The full q*lirt..tiilb;;;iii qiit rly in Raleigh.

The Qualification Board :

(a) Sets the employment standards for Code enforcement officials.

(b) Certifies that the officials meet those standards.

(c) Provides (in cooperation -with the Department of community colleges) thecourses for training the ofircrats.

(d) Certifies the instructors who teach the courses.

(e) Administers the disciplinary process as necessary.

The Qualification Board is staffed by ,hq Department of Insurance, En-gineeringDivision. There are two engineering, two eiucationari;a ;; ii,pib?pJiruon ror a totatstaff of five.

The General Statutes authorize local.governmentf to pr-ovide building inspectionservices, but reouire that only stare-cgrtifreo:;r#ffi'be employed. The local govern-
T::l^1}ffi1r-on iu.nsfiq{ont O*itai"tii"rt i".r"iJ.i,inties and some, all, or none of themunrcrpa[rles, or individual municipalities that Enge in poputiti;E;', 

"'f"* il;d;;;
ll|t.-9'f -the 

largesl ctJy.. The stitutes authorizJ three tinds of certifrcates: limited,proDatlonary, and standard.

A "limited" certificate entitles T i1spectol to.continue in the same position held forthe same Jurisdiction on the applicable daie. rnJ i"ri*tor cannot change to a differentJurisdiction nor change.posiri6ns- wittr tris exitti;Ififfi-i.ifr]"'T#'iiiiir.l certificare-holder was also requir-ed io.complete in-service trai-ning ; J"t .11;*jiffi; eurrificationBoard within two v-ears of dates'established.btGpti;"rhe dates were staggered, based onthe Jurisdiction's oopulation, -o .oriiro *ipedaffi ltd"1jig"gffin the training
P^?"-f^.lqtete by'tir'e end of tg8z. 

-The 
trquiiJ-Griin'gto maintain limited s1"rus did nor

*P.::.g,lv_9uaify. the inspector for a itandard ..tiln."Gl6"t-"iii?"ro the limitedcerutlcate rn perpetuity.

A "probationary" certificate allows a newly appointed or newly promoted inspectorto hold a position foi a specirrea *.n* ;iliil lid"i1ilft?r";1;'d#a?r,ir,..,". Forexample, an inspector with a surnaaro Buildirft- I-.itnin..rc could use a probationarv
Building II cenificate to get the experien. t quii"a f*; Statd-enulain[ tr cenificati.A probationary certificate-is issued ?ur two yeais only-"na ..rrnot be renewed.

. A "standard" certificate allows an inspector to hold I position as a particular type oftnspector with a given level of competency for any rt"d;l&"i-gJ"#*#i"r 
"*t.
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The standard certificates are intended to be the basic t]"e in force throughout the
State. Under the Qualification Board's Administrative Procedures, standards have been
cstablished for positions in five fields: Code Administrator, Building Inspeclor, Plumbing
Insp€ctor, Mechanical Inqrector, and Electrical Inqpector. Thrce levels of competency
have been established for each freld except Code Administrator. I-evel I is for officials
competent to inspect one- and two-family homes and other small buildings, kvel Itr is for
officials qualified to inspect any building or installation, and Level tr falls benveen the nvo
extremes. The authorization for each level is shown in the following schedule.

OCCUPANCY LEVELI
Assembly I story @ 7,500 sf
Business I story @ 20,000 sf

Education I story @ 7,500 sf
Hazardous I story 3,000 sf
Industrial I story @ 20,000 sf

Institutional I story @ 7,500 sf
Mercantile 1 story @ 20,000 sf

Residential 1 &2familydwellings
I story residential @ 7,500 sf

Storage I story @ 20,000 sf

" LEVEL II
I story @ 20,000 sf
I story @ 60,000 sf

4 stories @ 20,000 sf per floor
2 stories @ 20,000 sf
2 stories @ 20,000 sf per floor
I story @ 60,000 sf per floor
4 stories @ 20,000 sf per floor

3 stories @ 10,000 sf per floor
I story @ 60,000 sf per floor
4 stories @20,W sf per floor

3 stories

I story @ 60,000 sf per floor
4 stories @ 20,000 sf per floor

I-evel III Code offrcials are authorized to inqpect all buildings.

Source: General Statutes and Rules of the Board Pertaining to Code Enforcement
Officials, Published by North Carolina Code Offrcials Qualifrcation Board and
North Carolina Department of Insurance

Since the certification program's inception, in excess of 3,000 persons have success-
fully completed the certification requirements. At the present time, there are approxi-
mately 1,500 Code officials. Many of them are certified in more than one area, and they
collectively account for more than 2,500 certifications.

The Building Code Council has established a minimum of ten inspections per
building. Four of the ten are "building' inspections:

(1) Footing
@ Framing

(3) Insulation
(4) Final
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The remaining six inqpections ale:

(5) Elecrical rough-in (8) Electrical final
(q) Mechanical rough-in (9) Mechanical final
A Plumbing rough-in (10) plumbing final

Jurisdictions are Fqqired to perform the mandatory minimum inspections, but they
also have statutory ptho-n$ to perform as many inqpections as they-Oeem necessarv.
Some of the Jurisdictions have incieased the numb6r of iouti_ne inspecti6ni*rrorrE-,]ii
all of them have to repeat inspections to confirm that identified Cdde violaiions d;Jb;;
corrected.

Statutory Compliance

Based on our..review of the applicable_ stalutel and an examination of the eualifi-cation Board's activities, we found uiei guifrcation Board in comftianfi *itrr the GeneralStatutes. However,- during our audit-we identifred areas whe?e irprouerent in th;
regulatory system and program management could be achieved. r--

Consumerst Complaints

Responsibility- for the Code enforcement program is sbared by local and stategovernment. I-ocal governments have administlztive responsibility for the insoection
Pjo-gram,- but the Qualification Board is statutorily empoweriO to aidiptine O" i"-ifiioirl
9.S. 143-151.17(b) .authorizes the Qualificatirin Bbard o i"r.ttif.t. the actions of
rnspectors upon recerpl of. a written, verilqd gogflqr1t, _q"q_it miy deny, revoke, or
suspend any certificale for the rearcns set out in G.s.'143-lsr.r7. '

It is Qualifigatign Board policy -to limit the investigation to the allegations. The fust
facet of.the investigation_is to-determineif the 41"g"9 Ctde vioiationiar?iacruaf, and the
second is to determtl",i{ t{t9 ilWctor should havE found them. fne stanOara p;*"d;;;
upon receipt of a complaint is loi a staff engineer and a Code consultant, ako an'"ngineer.
lo pe_rform an investigation to determine if 6e alleged Code violations *;dntte ;uiriiinl
fact. "

Basis-in-fact is necessary-to-support a charge against an inspector, and it is defined
as either at least one major. CF. violation, fdr eiample, a structuiat proUtem,-Li--ai
accumulation of minor_ violations, such as failure io 

'caulk 
windois and 

'similar
deficiencies. If basis-in-fact is established, then a determination is made as-to wtretfrJithi
circumstances were such-that the inspectorshould have found the Code .rniotationi. -Ai th;
conclusion of the investigation, !he- Code consultant sends a written report to the staff
engineer identifying any Code violations.

staff presenF qe findings at the next meeting of the Qualification Board which
rules to grant or deny the tt*ing request. As a general rule, wheh the staff finds no basis-ln-lact' the request is denied; however, if the complainant requests a hearing after notifi-
cation of the findings, it is Quafificatioir goarA poticy to t onot the request, ri t.quii"o uy
the General Statutes.
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As currently constructed, th9 Engiqryring D-lv-ision Director serves as chairman of
the Qualificationf Board. Since the Division staff has responsibilrty for certifying code
officials, investigating complaints, and testifyiqg at disciplinary- hearings, - a perceived
conflict of interest may exist as a result of the Director's dual role as division head and
presiding officer at disciplinary hearings.

RECOMMEhIDATION

In our opinion, the Division Director has worked- to avoid eny potential
conllicts. Ifowever, the current structure provides the opportunity for
questions to arise concemin- -g disciplinary prgge$u_ry. Accordingly-, we
recommend that the presiiling officer for disciplinav5r hearings be a
member other than the division director.

Code Ofrcials Oualification Board's Response:

See page 44 for tlu Code Wciak Qwlificuion Board's response to the
recommenduiotu.

Management stated that most complaints rel4e to residential construction and are
filed bv hofreowners against inspecors. 

-The 
Qualification Board's records show that the

volum6 of complains rEceived si?rce inception by year of filing is:

Year Filed

1982
1983
1984
1985
1986
1987
1988
1989
Total

Total Number of Complaints

I
I
4
4
3
5

r0
77

105

We selected a random sample of closed-complaint cases for analysis. The reprg-
sentative sample was drawn from-cases resolved in 1989 and 1990 that had been investi-
gated by staffand ruled on by the Qualification Board. The sample comprised fifteen cases
filed from eleven jurisdictions.

We analyzed the case files to determine the nature and substance of each complaint,
the extent andiesults of the staff's investigation, the staff s recommendation to the Qualifi-
cation Board, and the final action of the Qualification Board.

We concur with the staff s finding that four Q6.7%) of the complaints were invalid
because the Qualification Board did not have authority, and that the remaining--eleven
(73.7Vo) casei were valid. The eleven valid cases were filed from nine different
jurisdictions.

The staff investisations confirmed Code violations in all the valid cases, basis-in-fact
in six (54.SVo), and ndbasis-in-fact in the other five (45.5%) cases.
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We found that one inspection department, after being informed of the investigators'
findings, interceded with the builden on behalf of the complainans. The builders
corrected the problems, and two (18.1%) of the complaints werc withdrawn.

Upon receiving the staffs report, the Qualification Board ruled to hear four cases
and denied hearings to the five remaining complainans.

One of the complainants who was denied a hearing appealed the denial as provided in
the General Statutes, and the Qualification Board reversed is nrling and heard the case.
The staff had found there was no basis-in-fact; the Qualification Board found basis-in-fact.
The Qualification Board issued a letter of reprimurd, required the Code official to rqteat a
specific training oourse, and dismissed the charges.

The full Code Officjals Qual!fication Board @nvenes for disciplinary hearings. The
decisions rendered in the four remaining cases were:

Charges dismissed 2 50.0%

Charges dismissed/letter of reprimand I 25.0

2s.gCertificate revoked

Totals t 1ffi.0%

The Code violations relating to those four cases, by q'pe, were:

Structural

Other building

Electrical

Mechanical

Iotab

45 6r.6%

t4 r9.2

tl 15.1

j 4.r

?2 ra0.ovo

CONCLUSION

Based on our evaluation of the complaint process, we found that the
Qualifrcation Board has rnonaged the process in a manner consistent
with the statutory authority.

Number of Mandato4r Inspections

The North Carolina Uniform Building Code is a minimum code with public safety as
its primary purpose yet the majority of thJ Code violations in our sample 

-were 
viohdons

of structural requirements. We rbcognize that Code enforcement is a quality control
progqm, and is not intended to be a guamntee, but there were some serious problems that
could have been averted. For exampie, there may not be enough mandatory inspections.
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The Code requircs four inspections of the general building. The first is the fmting.
After the trench is cut, it is inqpected to verify that it is in compliance with the Code for
the kind of soil and the specific materials to be used.

The second building inspection is the framing inspection. After the footing,
foundation wall, piers, sills, floor joists, sub-flooring, studs, plarcs, ceiling joiss, and
rafters arc in plaen,, the inspector examines the foundation and the entire superstructure of
the building for Code compliance. Among other things, he must determine:

l) That the piers and foundation wall are in compliance.

2) That the loadbearing members are properly centered on the piers and properly
placed on the walls.

3) That the members are gnded, sized, and spanned in compliance with the Code.

This part of the framing inspection is vital, but it is done under extreme conditions.
Since the sub-floor is in place, the inspector has to crawl around under the house in the
dark using a flashlight to examine what is probably the most important part of the struc-
ture. In addition to any other difficulties he may encounter, the bottom of the sills do not
have to be, and may not be, more than 12" above the ground. In our opinion, when Code
violations exist in the house's foundation, the probability of detecting and correcting them
timely would be substantially enhanced by improving the conditions under which they are
inspected. Visibility would be much better if the under-girding were inqpected before the
sub-floor is down. Some inspection departments currently require this type of inspection.

Another component in the process of avoiding Code violations came to our attention.
The contractors are required to call for each mandatory inspection as the construction
progresses and the building is ready, and almost all inspection departments are committed
t9 making the inspection on the same day that the call is received; this policy appears to be
functioning to mutual satisfaction. However, there is no provision for mandatory special
inspections when building practices differ from the conventional. For example, ihe-Code
provides that pre-fabricated fireplaces and chimneys are acceptable if they are installed
according to the manufacturer's directions. Installation practices are such that a separate
inspection may be necessary.

The third building inspection is for insulation and is supposed to be done after the
wall insulation is in place and before the sheetrock is hung. Some Jurisdictions combine
the insulation and framing inspections.

RECOMMET.IDATIONS

We believe there is a need to modify the inspection requirements. For
example, we nscommend that 16s f,uilding Code Council consider
adding a mandatory foundation inspection to be performed after the
foundation components are in place.

We recommend that the policy be orpanded to require the contractor to
call for any special inspections that would bave to be made to assure
Code compliance.
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we also necommend that the council estabtish a poricy to ass'rc that
IHJ:*s and insulation inspectio-ns-are;r{"tr"d' J frild;"

CURREI{T STATUS

f.i!: l.tlTf:r J990. meeting, th-e Councit amended the Code torequul a separate fougdation inspection. 'We commend iUi6or""o fiithis action, and we berieve it will irengthen,n. p-gi"-.
Building Core Council,s Reslonse:

See page. 4J for tlv Building
reconunefaanons.

Inspection Department Surrey

The General Statutes provide for.a division of responsibiliry for regulating theconstruction of buildings and structures ir th;-fi;. The State minages the code andcertification programs, and rocal government manages tr," "iro'rili#;;?;...
we conducted a survev of the Julsdictions. A survey document was mailed to allJurisdictions identified by Qiralifrcation goJd itJr. 

-ft; 
response rare was 6g.0%. wefound substantial agreemEntbn most issues.

*.^'1,t1i9-"ty of the Jurisdictions reportel that most Code violations are found in thestructural catesorv' and the next most .frequent viotation ii in-irre-iii*t i*r category.H!-le tt ,*"€if: f_t_?t ne- rtiir,.st ndmber oi-booe uioritio* ;th; lowest, thecategones and ranking were:

Cdc Courrcil's response tu the

Percent

54.7%
2t.4
12.9
5.7
4.3

r00.0%

AREA

Structural
Electrical
Plumbing
Footing
Mechanical

Totals

A Jarge m -ajoritl reported tlt they receive fewer than five complaints from home-owners per month' on average. Ttrev atso reportea ttit 
"ppto*irat"i-v 

trri." out of fourhomeowners' comolaints ard about ;r"thtffhi;;d the fourth on6 is about a code
Xlo}ll:-^epproiim{av-9r:^of.tit" r,omeor+irln' complaints are in the footing and
If_Try.T_Tt approximatelv 20% in electrical, drd piumfG;d il;;cd combinedaccount for the otller 20Vo. ---' -'r r^e'

-^... -aqlty--ryo 
Jurisdictions reported. that they have local ordinances which provide thatnew permits cannot be issued to i buildel ytro i,as i"sij"oinCEoa.-nioiltonr. Most ofth e re m ai n i n g J uri sd i c ti on s wan i a c-enent s ..iu;;i.t iliat provision.
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We asked the reqpondents to rank the Code officials training program and gave them
threc options.

F.xcellent 16.3%
Good 49.7
Needs Improvement 34.0

rotal !Qqq%

A large majority of the respondents think:

* The training and experience requirements for each level of ccrtification are
adequate.

* They receive adequate support from the state agency staff.

* Their inspection departments would be stronger if inspectors were given some
on-the-job training working with another inspector before they are allowed to
perform inspections alone.

* Their departments would be stronger if continuing education was mandatory.

However, a large majority also reported that they think the Qualifrcation Board
should:

* Expand the time allowed to teach classes.

tf Provide continuing education and make it mandatory.

'r' Include some field training in the program and teach how to do an inspection.

* Provide more schools and diqperse them more equitably throughout the State.

' * Provide a review class for successful candidates who pass with less than a
perfect score.

+ Use more visual aids and videos in the classes.

{' Provide teaching/learning videos for home study.

A large majority reported that they do not have a Quality Control program.

RECOMMEI{DATIONS

Based oD our analysis of the Qualification Board and a review of the
Questionnaire responss, we necommend that the Qualification Board
consider the following steps to strengthen the program.

Estabtish a continuing education program and mandate g minimrrm
number of bours annuaiiy for certificate renewal.

Develop Code Arlministrator courses appropriate for the various
Jurisdictions based on staffing.
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Develop Quality control programs consistent with the needs of theinspection dep_artmenF. nqlgre eualily controi-prograrns atready inuse in some Jurisdictions which range fiom th.-d""[bt. *; irriu"onF-percon department to]Fg -sophisticated systems used with Iarseistaffs. . Jhe - 
Enginq-ering Divisioi rr"ff-;ilrr-d pr*iaiirJ'il4;;

support for the Quality Control progniuns.

4 pqi"! of emphasis. duqge_ assessment should be' whether nesounces

i#f; '#lrth#llfJ"l,:"*31'J?rtrffiji*d;e.ilentsareaaequaG

Respond to the needs identitied by the Jurisdictions.

see .page. 45_ for ,.the Depanmet of lrcurarrce's and code oficials
Qualificuion Board's respoiue to the ricommendatiots.-
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REVIEW OF CONSTRUCTION LICENSING BOARDS

The General Assembly enacted legislation in 1925 to esablish a regulatory agency
over the construction industry in the State to protect ttre public. Chapter 87 of the Generll
Statutes has become a 'melting pot' of laws regulating the construction industry. Licens-
ing boards were established to regulate certain construction qpecialties and to oversee the
provisions for establishing competency through examination and licensing and to
administer the appropriate disciplinary action. Each board opentes under a different set of
rules, with diverse authority for tlpes of disciplinary Xctions, fees, and methods of
operation. Interpretation of legislative intent is drc diverse among the boards.

In performing our audit, we have examined issues relating to new home constnrction
by reviewing each of the appropriate regulatory agencies and those functions for which no
regulation is provided by statute.

We examined records and performed testwork at the following licensing boards:
Architects, Electrical Contractors, Engineers and l-and Surveyors, General Contractors,
I-a.ndscape Architecs, I-andscape Contractors, and Plumbing and Heating Contractors. We
looked at the organization and staffing, fund management, methods used in examination
and discipline, and other statutory responsibilities.

We examined complaints received by the Attorney General's Consumer Protection
Division as they relate to new home construction. We interviewed management and staff
at the Groundwater Section of the Environmental Management Commission. We obtained
information from other states on the regulation of home construction.

Architects, Engineers, and I-and Surveyors are professionals who have limited
involvement in residential housing. Our fieldwork showed that the Board of Architects has
very little influence over residential building in that home designers provide many of the
plans for new homes. Land surveyors usually are involved in land transfers. hndscape
architects are not hired for residential projects; they are involved more in planning the
grading, drainage, and aesthetics of shopping malls, office complexes, and municipal and
state public areas. We have limited our major discussions to those contractors whom we
consider to be integral principals in the construction industry.

Statutory Compliance

We found that the North Carolina construction licensing boards are basically in
compliance with the statutory provisions regarding their licensing and disciplinary
functions. However, during the audit we identified areas where improvement in the
regulatory system and program management could be achieved. These changes are neces-
sary to assure that the regulatory system meets the statutory intent of protecting the "public
health, safety and welfare."
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State Licersing Board For General Contracto*

The State L.icensing Board for General Conhactors (G-eneral Contractors Liensine
Board or GCI B) l+ S:.F imary.r-eryonslbilily for the tegurh:tion .f fig];d;;in;;f i;the construction of buildings, residences, high-ways, and i'ublic utititili. ---

Staff of the GCLB consists of a. Secretary-Treasurer, an investigator, twoexamination specialists, and support personnel.

There are three classifications of g.enegl-goltraciors: Lirnit€d (project value$250,000 o1_l^ep); Intermediate (project-"illr" !lq,0o0 or liss) -a ilrriilild--a#j*
value over $500,qO0)..Itg*.aPPlfi1e fot^[t_L_imifed examination tnuii-rnotn thar rheirassets exceed the!.liabilities by.?t least $12,5O0. Applicants for thJ-lntermediaF o;Unlimited examination must provide an audited financial- 3tarernent prepared bt ;-CpA-, ;;!l a qudifiea independent accountant in the practice of public accburitancy, as prmf oftheir financial abiliiy t9 cgqllete various proj'ects in ttre.ipnronri"t" ru*"tit . Applicansmust also furnish proof of -characteg, competgircy. and-aliliii', iirtegritfl ana must nor havebeen convicted of acts involving dishonestjr, frau-d, and decert.

The GCLB H-9.:3Il"J-i111lI to dircipline- licensed contractors by suspend-ing o1 revoking.ti::1,'^._r: ?#::i;q..1?IT-ds.ano'pij'p."jG;;il;;;r. trre dc'-scan also file iniunctions through. iuperior court agairist unlicensed @ntractors and maydeny the license-of an applicanittrat Gcie *"iriai?iii"-suitautel- ln ffii,i";; c.$.-gi-Tisets out allowable actions for certain misdemeanor offenses sucn as-Jniutr,"ri*i-i-Jti-.!
gl^.,o_"!T.dtlg, false. impersonation, use of expired or tetoLed ii."not, iioders ufro arenot rn.compliance ryittt ttq statutes, a1rd thg improper gse of a certificaG. 

-iunishm-t 
foithe misdemeanor offense is a fine of not less'than $500;a thr.ee;;til i"F;,-;;both, at the <iiscretion of the court. The statutes allow GCrg funds to 6;;r"dio'6;";

the violations, although we could not determine that thiJprovisiorhad eueileen useO.

We examined statistical information and found that the GCLB tested 2935 applicantsin 1989; 1527 were tested for residential buildinjli."nr"r. of those Gt"d, 16g6 *"r"licensed--854 as residential builders. Examinationi atJgi"i ir t*d$!ti;;s four rimes ayear.

The examination includeJ 
"p." book questions on the Buildine code. The

examinees are also tesqd on bJuepiint analysis, OSfn t gut"tions, t Jfr""i..f questions.
business knowledg.g, alg questioni regardin! the licensing-la*s- E..*i;;do"l-ilir"'ili
grven in the Board's offices to those who miy F quati-fying as a designated i"pt#t.nt
licensee for a business or for those who are claisifred as iftG;t".

The GCLB also licenses specialty contractors in raitroad construction. swimminspool installation, and roofing con-31mc91i1j lgyeyer,.only l% are Ucensea ii'id qp*i;ii;
are-q because the threshold is rc hieh ($45,000) foriiceniure thai ;t;t*ge commercialproject would qualify for a license ii speciatty 6nsttuirion.

No license is pggirea. for^ a contractor who builds a structure or performsconstnrction work costing less than 345,000.

Currently, there are approximately 14,000 licensed general contractors.
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Complaints filed with the General Contractons Licensing Board

We found in our testwork on complaints frled with the General Contnctors Board:

The 5@ complaints received direc0y by the GCLB during the five year period ending June,
1990 werc processed as follows:

J 120 Qln were resolved. GCLB management stated resolution was an unlicensed
contractor agreeing not to practice, a licensed contractor taking corrective action to
cure a deficiency, or the complainant dropping the charge.

+ 214 (39%) were investigated and were not referred to the Review Committee. G.S.
87-l I states that formal clrarges, unless dismissed without hearing by the Board as
unfounded and trivial, shall be heard and determined by the GCLB . 

- 
We found that

some cases were drop@ because of the GCIJ's strict interpretation of the complaint
filing requirements, dthough there was reason to believe that a violation of the licens-
ing statutes had occurred. Others which are not sent to the Review Committee include
random complaints on unauthorized practice by non-licensees and licensees bidding or
contracting_over their lgwful limits. In our opinion, the GCLB has not developed clear
guidelines for the staff o use in assessing. cases. Wc question whether this practice
assures that the Board considers all appropriate cases filed.

* 226 (40%) which were considered by the Review Committee were acted on as follows:

52 injunctions filed for unauthorized practice

58 in which the contractor tmk remedial action or the charge was withdrawn

79 in which no probable cause for a disciplinary hearing was found

3 which required more investigation

34 sent to disciplinary hearinE QO of the hearings have been conducted; 14 are
pending)

The GCLB has not developed procedures for follow-up on Review Committee decisions to
assure that the contractors take appropriate corrective actions.

For the hearings conducted, the following actions were taken:

Revocation 4
Suspension 12
Probation 6
Consent Order 3
No Violations of GS 87-ll 2

Total i CNote al

Note A: Actual number of actions exceeds number of hearings due to multiple
actions against a licensee. In certain cases, the board stays the
suqpension on condition that the licensee takes certain corrective
actions.

T
-:.t
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When cases are received, the staff, in consultation with legal counsel, will determine
what actions are appropriate. If the case warrants , the investigator will evaluate the facs
to determine if the Review Committee should consider the compliaint. In some instances,
the investigator may rely on the local inqpection de,partmenf to review the strucnrai
prob_lems 

-identified -io 9" complaint. - In our opinion, this practice presents a potential
conflict of interest for ttre- inqpecti-on department which consults with-the investilator on
homes the department has inspected.

RECOMMENDATIONS

lVe recommend that the GCLB estsblish clear guidelines for the staff to
use when considering wbether a ctse should be presented to the Review
Committee.

We recommend that the General Contractors Licensing Board establish
an investigator position that requires a technicsl background in the
construction industry to assure that the Board can conduct independent
investigations.

We also recommend that the GCLB estabfish clear guidelines for
following up on decisions by the Review Committee.

GCLB's Resporce:

See page 47for the GCLB's response to the recomnund,atiotrs.

Role of the Review Qsmmittee in Managing Complaints

The GCLB established a Review Committee to perform a preliminary review of
cases. Cases which are sent to the Review Commit-tee by the-staff invistigator are
considered at the monthly meetings held in Raleigh. fnd Cnairman of thd Review
Committee is a Board m-ember; the other nvo members are the Board's attorney and
Secretary-Treasurer.

The same Board member has been the only appointed contractor hearing the review
cases for at least a ye:tr. In our opinion, utilizing a review committee, as currently
structured, delegates too much responsibility to the GCLB's attorney and the Secretary-
Treasurer in the critical area of r6viewing 

-complains. 
The GCLB staff should not 6e

placed in a position to be decision-makers regarding disciplinary actions.

While the GCLB is within is authority to utilize a Review Committee, the effect of
the decision is to assign a major responsib-ility of the GCLB to a commitlee composed
primarily of staff.
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RECOMMENDATIONS

We recommend that the GCLB recolsider the prectice of utilizing staff
on tbe rcview committee. In our opinion, a reiiew committee wifh two
or thrce board members would assure greater input by the Board into
the evaluation process.

We believe it is impgrtant to remove the staff from the decision-making
role at this stage of the process.

GCLB's Response: -

see page 47for the GCLB's resportse to thc recotruncndotions.

Time Delays in hocessing Cases.

Complaints processed_to Disciplinary-Heagng during the period July 1, 1987 to June
30, 1990 t(bk an iverage of .10 moriths 

"ictr, 
*itt -two 

msnnr Ging ttre'rnini1nur and 2l
months being the maximum time to process.

Our testwork showed that a backlog of disciplinary cases has accumulated because
the _Disciplinary Hearing Comminee (the Entire goira leis the neview Ofitcerj dt;;G
9l_on: qp9 ryr month. The same case may-be carried over from month to month;'other
cases wait in line until. disposition of-the case in front of it. The GCLB hears only otie case
at.each monthly m.eeting.- During tlre five yearperiod set out above, only l8,Jas.s *Jit
actually heard, which amounts to 3.6 cases a year. During the time of oui audit, approxi-
mately 17 cases were in backlog.

RECOMMEhIDATION

lVe recommend that the GCLB establish a calender that will allow it to
dispose of c^ses in a more timely nanner. If the GCLB finds that it is
unable to panage the_ cases in a timely menagr, the GCLB should
consider utilizing the Offrcg of Adminisdrative Eearings to handle the
'^ses. All parties involved deserre mone timely managefrent of c:ses

CURRET.IT STATUS

P"l"g!!e counse of the audit the GCLB has taken steps to refer casesto the office of Administrative lrearings. we comme-nd tne GcLB,a
actions and encourage the GCLB to coitinue to monitor the p"o"*i"i
of cases to assure timely management.

GCLB's Response:

See page 47for the GCLB's response to the recomnendation.

.:
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Management of Cases referred from the Attorney General's Ollice

We sampled the cases rcferred to the General Contractors Licensing Board by the
Consumer Protection Division of the Attorney General's Office to determine ho* the
Board processed the referrals. We found that the referrals were not placed in the
contraciors files, nor was any record made of the referral. No action was 

-taken 
and the

investigator disposed of the referral document. The GCLB'S interpretation of the shtutes
is that a sworn written complaint must be received beforc they act on it. A few of the
complaints we tested at the Attorney General's Office were seen in the GCLB's contractor
case files, but only because the complainants contacted the Bgard directly.

In our opinion, failure to establish an appropriate record keeping system for referrals
has limited the information available to the Board that might be useful in regulating the
construction industry. While all referrals may not be applicable to the Board's activities,
we believe the information pr_ovided b-y the Attorney General's Office should be carefully
evaluated and maintained for future reference.

The GClB's_standard practice is to.disregard referrals; however, we found that they
do act on reports from inspectors regarding unlicensed contractors. In our opinion, thb
Board should treat referrals from the Consumer Protection Division and from other state
and municipal agencies in a consistent and uniform manner to assure that all information
receives sufficient consideration.

RECOMMENDATION

We recommend that the GCLB reconsider its handling of referrals
received from the Consumer hotection Division of the Attorney
General's Office. In our opinion, procedures should be established to
conduct a preliminary investigation to determine if action is warranted
without a srf,orar written complaint,

GCLB's Response:

See page 47for the GCLB's response to thc reconunendation.

Referral of Complaints to Appropriate Boards

The GCLB has not established formal procedures for referring complaints to other
boards. The current practice relies primarily on verbal communication between the GCLB
and other boards. Consequently, the files do not uniformly document action by the GCLB
when complaints relate to other boards.

RECOMMEI.IDATION

We recommend that the General Contractors Licensing Board review its
procedures on referrals to nssune appropriate action is taken and
adequate documentation is maintained h GCLB's files.

GCLB's Response:

See page 47for the GCLB's response to ilu reconunendation.
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Establishment of Financial Responsibility

Under current GCLB rules, applicants for the intermediate or unlimited license, or a
change in licensc limitation, must p-rovide an audited financial statement prepared by a
certified public accountant or a qualified independent accountant who is engaged in the
public practice of accountancy. However, during the renewal process contractors are not
requlred to.submit.an audited financial statement. The GCLB does have the.authority to
require a license holder to submit an audited financial statement if the ctrcumstances
warrant.

The GCLB currently has proposed rule changes relating to financial responsibility.
One rule change would allow the GCLB to require an applicant for a limited- license io
submit an audited financial statement prepared by a certifr-il public accountant. The other
rule change relating to an audited financial statement requiresall audits to be conducted by
certified public accountants. We question the exilusion of qualifred independerit
accountants from the audit process. Chapter 93 of the North Carolina General Statutes
recognizgs various tlpes of independenl accountants. In our opinion, a qualified
independent accountant should be authorized under the GCLB rules to provide auditing
servlces.

_ In our opinion, the GCLB should consider whether a requirement for an audited
financial statenient ori a periodic basis would provide greater proiection to consumers. In
addition, an audited frnancial statement for all license levels would assure more
independent and objective data concerning the frnancial responsibility of a licensee.

RECOMMETTIDATION

We rccommend that the GCLB review all rules relating to the financial
responsibility of licensees to assure that independent and objective
financial infornation is supplied at appropriate times during the
licensing and renewal process.

GCLB's Response:

See page 50for tlrc GCLB's response to thc recotranendation.

CONCLUSION

While the General Contractors Licensing Board is in compliance with
the General Statutes, we question whether the level of effort exerted by
tbe GCLB and the staff is consistent with what is required to adequately
protect tbe public from incompetent or negligent contractors. Strict
compliance with the General Statutes does not relieve the GCLB from
its obligation to establish eflective enforcement programs to regulate the
industry. In our opinion, the GCLB should reassess alt operating
policies and procedures to assune that they ane appropriately
comprehensive to deal with problem contractors. Once new policies and
procedures are adopted, it is incumbent on the GCLB to aggressively
enforce the regulations.
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State Board of Examiners of Electrical Contractors

The State Board of Examinen of Electrical Contractors regulates the electrical
licensees in Norttr Carolina. The Boar- d is made up of seven memberl; 5 appointed by the
Governor, I ap.pointed-bJ th". Commissioner of Insurance, and I appointed- by the North
Carolina Association of Electrical Contractors. Ttrere are ten (10) {rii time employees and
P m$y as 

- 
four -p3rt:F1ne temporaries-three of whom are- field represdntaiives or

investigators located in different geographical areas.

The Board has several functioning committees including an Applications Committee,
a Rules committee, an Examination Committee, and a Finanee Comriittee.

The Electrical Contractors Board administers examinations twice a year at three sites.In FY.88-89,2857 conuaclors were examined; 1123 passed Q9nf. There are ten
categories- of examinees-limited, intermediate, unlimitei, and iingli family detachJ
residential, -and.elevators, plumb-ing. an$_he+ing, wefl waGr pumps] electric'sigrls, low
volteg€, and swimming pools. All classifrea]ionJ require experienu:'of five, four,-ani two
years, as. determined by. classification, before. ?n "ppli.nt 

is eligible fdr a {uafifyingexamination. The examination includes provisions 
-6f 

ttre Nationil Electrical-C"d; 3!
incorporated in the State Building Code.

Licenses are required for any d_ollar arnount of elecuical work. In 1989, there were
lRlpxjmagely^]J,000 licensees. 

- 
There is also a continuing education iequiremeni

lqgiqqilg in 1991. Financial requirements for a license include the abiliry to be 6onded at
517,500 for intermed.iate arrd q75,q00 for unlimited classifications. No UonOing ;bilit i;
required for limited licenses. The form used for bo.n{gg pi{ty is submitted Uy? Uonriing
:o_Tp$y; however a letter of credit from a financial inltitution may -be acceftabte. Th;
llnanclal requiremenq arc necessary at initial application and not- for renefuals on the
panicular business entity.

A licensee is.a_ p9r.so11, -partnership, firm or corporation that regularly employs at
least one listed qualified individual and wtrictr has been issued a licens; bv tfie Bdard. A
Iisted_qualified individual does not have to be on a specific project site, birt does have the
specific duty. and.authority. .to supervise and direcl electricai contracting done by thi
licensee on whose license said qualified individual is listed.

Complaints Filed With the State Board of F.xaminers of Electrical Contractors

. 9omplaiLts are received from inspectors, oonsumers, the Anorney General's Office,
and others. All complains, including ieferrals, are acted on. There were 169 complainti
in 1989 in both commercial and residential cohtracting. Complaints are assigned to the
Board's three investigators (who are former electrical licensees). If the comphlnt is valid,
the Board tries to mediate to have the deficiencies correceh. If there are two vatd
complains against the same licensee in one year, or three valid complaints during any
Pgtiod.of time, the licensees'file is reviewed-by the Board's Oiiciptinary REviei
Committee for a preliminary determination of tire new charges atia to- make a
recommendation for-.action by the full Board. The Committee iray recommend .four
different actions: (1) -disrnisslt due to unfounded, frivolous, or trivial complains; fZl iletter of caution to the licensee; (3) upon licensee's adrnission of guilt, a teitei'oi
reprimand; or (4) the case can be preientei to the Board of AdminisuativE Heirings.
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The Review Comrnittee (nvo memben of the full Board)r g€tl six to eight times a
I_|T^:.,_I: l{:* officers do not participate in the aaministrativJ C*tft;. "Tr,;

llvejugato{ Pre?ges an information packet oh each case and prcsents it to the C"oir11ino
ror rts conslderatlon.

^L Disciplinary actions included one probation, three revocations, three rcprimands.
three court actions, and four administrativ-e trearingi. The Board issuei ilju;;tifi;;fi;i
unlicensed contractors. The statutes werc recEntly amenaed t"-46il]il'il.tr;"t
compromise the_disciplilgln returnfor a penalty3f up ro $1,000-to be Oeeosit* in G
State'-s gener-al fund, (which has not been .it"al.'nre siatut"i-i* aiir* tie-'Board tio take
an unlicensed contractor to court.

We traced a.sample .of copp]ggts ,from receipt to disposition and found that thecomplaints are handled limely and ifficiently. In 1989, ttre gdtrd receivea i6t il;fu;;which were administered:

Warnings
Cases without merit
Cases pending
Administrative hearings
Court actions
Reprimands
Revocations
Probation

Total

y_: ApproximapJy. SOf" of the- complaints were against unlicensed contractors.
rnJunctrons were filed against the unlicensecl contractors.

CONCLUSION

We believe the State Board of Examiners of Electrical Contractors is managing isregulatory responsibilities in an effective manner.

110
38

7
4
3
3
3

I
J.€9
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State Board of Examiners of Plumbing and Heating Contrectors

The Plumbing and Heating Board is made up of seven memben ap,pointed by the
Governor. There are eight full time employees, including three investigaton located in the
geographic areas which they serve.

The Board tested 3292 apphcants in 1989. Their passing rate is 34%. Two annual
exams are administered. There is a continuing education requirement beginning in 1990.
In 1989, there werc approximately 9000 active licensees.

The Chairman appoints a Review Trial Officer to determine whether complaints are
to be heard by the Disciplinary Board. The Board meets every month to hear cases unless
the number of complaints warirns additional meetings.

Complaints Filed With the State Board of Examiners of Plumbing and Eeating
Contractors

In 1989, the Board received 475 complains which were administered as follows:

Injunction Pending
Complaints Pending
Hearing Pending
Not Under Board's Jurisdiction
No cause for action
Reprimand-licensee
Warning-unlicensed
Consent Agreements
Injunctions
Contempt of Injunction
Hearings held
Revocations
Suspensions
Probation

The results of hearings are published in the Board's newsletter.

Approximately 50% of the complaints are on unlicensed contractors. The statutes
allow the Board to process a misdemeanor wamant through the cour6. Upon conviction
the court can impose a fine of not less than $100 or imprisonment for not more than three
months, or both.

Cases which reach the Disciplinary Board are those which have not been settled
previously.

Installation of space heaters and flmr furnaces are not regulated by the Board. No
Iicense is required.

7
273

15
ll
65
5

37
14
6
2

28
I
6

-5
rc
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During the course of our evduation, we identified deficiencies in the recordkeeping
system that hindered our evaluation of the boards activities rclating to complaints. In oui
opinion, a recordkeeping system that tnacls complaints from beginning to resolution should
be developed.

RBCOMMENDATION
'We recomrnend that the Board dir€d the staff to develop I comprF
hensive recordkeeping systgm for tracking complaints. The system
should be updated monthly following sction by the Boerd.

State Boord qf Fsatninen of Plumbing and Heaing Contractor's Response:

See page 56 for tlu Swe fuard of F-xanineo of Phrrnbing and Heating
Coruractor's resporse to the reconvtundation.
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STRUCTT'RE AT.ID I{ANAGEIVIEhIT OF TIIE EOME CONSTRUCTION
REGT]LATORY SYSTE}I

Based on our waluation of the current rcgulatory system, we believe there are
fundamental issues concerning the structure and management of the system that must be
addressed.

Review of Proposals to Strengthen the Regulatory System

- During the audit we examined various _proposals "to modify and strengthen the
regulatory system for home construction. Specific recommendations include:

- Modify the $45,000 threshold for requiring a General Contractors License.
(General Staturc 87-14.) Various proposals have been made to lower the
exemption to cover a larger percentage of home construction projects.

- Establish requirements that a person who builds on his own land must occuDy
the residence after completion, as opposed to immediately selling the home.

- Modify the General Statutes to allow the imposition of fines for ordinary
negligence and untimely completion of contracts.

- Establish uniform regulations- to .preclude issr.rance of building permic to a
contractor with outstanding code violations.

- Require performance bonds.

- Establish a recovery fund.

In our opinion, these tlpes of recommendations establish the ground work for
strengthening the regulatory system. However, with any charrges of this nature, care
should be taken to balance the roll of the regulatory systern with the problems faced by the
consumer.

State Board of haminers qf Electical Contractor's Respo4se:

See page 53 for tlu Stue Board of F-xatniners of Eleaical Contractor's
response to the proposak.

Review of Regulatory Agencies in Other States

We surveyed other states to assess how their regulatory system compared with North
C.arolina's. -----J -J - -- - '

We identified states that are acting to bring the different licensing boards under one
authoriry in order to provide consistency and more effective administrati-on.
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We found that much lower threshoids^usually exist for liccnsees; Hawaii, for
instance, licenses alt who do work over $250. Viiginia tras several ilassifrcations 

-oi
Iicenses, sqc_h as flp" I grd rrylP.who perform coistruction valued 

"p;$4b;000;;gver $4Q,0Q. Califbrnia has a 32OO threstrrild. Other states we examinod traC estaUtistrecflmrs for licensure from $2,000 to $20,m0. A number of states do not [;;se
contBctors.

Some stat€s have established recovery fuIr{r, financed by licensed contractors, toprotect h-omeowners against non-performanie, default or other hohtions of tiw oi-ri,fii
and regulations governing contraciors.

Florida has a 14-man board to discipline all contracton.

Some states issue identification cards (similar to credit cards) to be used by the
contractor when dealing with others.

Some states may have as many as 60 different contractors licensed, including house
painters.

^L - A 
In oqr gPinion, examining other state systems yqulg provide a useful perspective for

the General Assembly members as they consider needed chairges to the regulitory system.

Critical Issues for the General Assembly's Consideration

Based on our audit, we believe the following issues must be addressed to assure that
the regulatory system is functioning properly.

Statutory Revisiors

Throughout the audit we identified questions relating to statutory authoritv. srarurorv
lntent,.and the lack-of statutory authority that, ii- our opini5n, hindeij effectiv'e
regulation of- the industry. Vaiious prqiosals have been'made to the I*gislativi
Study Committee on Consumer Issues-that are designed to strengthen the refiuhory
process. The General Assembly should evaluate thJvariances in-aisciptinarv-auttroi-
ity granted-to the boards to aslure that the authority granted, as *etiasni" ilpi;-
mentation by the boards, is consistent with the lleislative intent. The GenLrat
Assembly .should also carefully consider whether'the existing statutes provide
adequate time-framqs to. plotect the home buyer from incomftrnt or n6gligeni
contractors and whether the Inspection Departm6nts have suffrcieirt statutory iutf,or-
ity 

1o 
enforce compliance with l-aws and regulation and deal effectively with-problem

contractors.

During the.audit,-we identified a substantial number of complaints that were brought
against lrnlicensed contractors. While the Boards have variols authorities to resp;nd
to problems with the unlicensed contractor, valid questions have been raised'con-
cerning whether th-e $45_,-000 threshold for'a contractors license has exempted too
many contractors from licensing requirements. This problem appears especially
acute when home improvements are involved because th6 threshold is so high ttrat i
high percentage of home iniprovements could occur without the contractor "having i
llcense.
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The General Statutes estab.lishingrlre Building Code Council (Council) were enactedin 1933 and re-written in 1957.-Therc have Seen substantial ;trang;-in O" U"iioi"itl,q$ty, Td. in Code enforcement during the ensuint thitt)htff;:toi itt"rir.
Although a- few amendments have been added, some as-recent'as 1989, the statutes
appear. to Pe outdated and would be improved by incorporating definitions and
removing obsolete sections.

RECOMMEI\TDATIONS

We recommend that the General Assemtty review-atl statutes in place to
regulate the Home Construction Industryto assuie that the statitC areapp.roplPtgly gg-prehensive- and providg the necessarJr autlority toprotect the health, safety, and welfare of the public.

I1 .lddi_tio$ we FBcolnmend that the C'eneral Assembly reevaluate the1989 decision ro increase the threshord for Lictnsini- G";;i
Contractors. The lowering of the threshold would noJ effect -i"ai"ia""G
who build on their own property lor their own use. nio" io-rai;"tt";
the threshold, the Generat assemuly should take steps to assure t[at thE
:{oT"q"nt program at the Geniral contracton'Licensing -n"-".a 

iJ
lunctioning effectively.

In our opinion, Article 9, Chapter 143 of the General Statutes should berewritten to provide definitions and clarity, and to remove obsolete
sections.

Ofrcials Resoorces:

s:, Ifgt.45 {or tlu Departmcru_of lruurance's and tte codz aficiak
Qwlificaion Board's response rc tle reconunendations.

see page e! f.or the Getural c.ontracton Licensing Board,s response to tlu
reconuncnduiors.

see page 5! for tlu state Board of &aniners of Electical Exanirer's
response to tltc recommendadorc.
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Creation of a Recovery Fbnd

when a @nsumer TgoJlFT problems with construc.tioq conhactors, several optionsare available. Opti.ons include judicial remedies through td-|"tt r#tem as well asadministrative remedies through th.e regulatory system. 
- llo*eii, lfffi contractor isinsolvent, the consurngr may. experienoia "m6ral'victory' *t4tl ;ti1;;iilti"g ,idifi-

cant costs to correc-t tle goble.m.Snd covel legal expen-ses. In our opinion, thE fiEt offinancial remedies is a pro-blem in the current reluhtoiy stnrcture.

The creation of a recovery fund would-represent a prudent step !o assist consumerswho encounter severe problemi with their hoines that &nnot Ue bffectiveiy ;ad;s*d
through $e judicial or. regulatory lystem. The fund should onri Ue usea *rt"n a oonsumernas a vallo clium agarnst an insolvent contractor and after all other remedies have beenexhausted, including any builder warranties.

Issues that would need to be addressed concerning the creation and management of arecovery fund include:

- How would the fund be established and administered?

- which construction trades would participate in the fund?

- When would consumers be entitled to assistance?

Under this system, problems with unlicensed contractors would not be addressed
through the recovery fund. 

-

RECOMMENDATION

We recommend that the Genera_l Assembly take steps to establish arecoverT fund- In our gpinion, the recovery fund .o,ila U. est Urcn.a
PJ *qg a percentage ofihe accumulated fiind balancC of ttre loa"as.we estimate that approxiTately _$450,000 could u" g-.*oiei:io createthe fund. once estauusnear- the licensees could-be ,oor"a when
necessary to maintain a predeterminsfl minimrrm balance in the fund.

Ofrcials Responses:

See page SJ Io, tlu General Contracton Licercing Board's response to the
recomnendailon.

See page 54-for the State Board of Ftatnircrs of Electical Coruractor's
response to the reconunendaion.
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Stnrcture of the Regulatory System

In North Carolina,-multiple boards are involved in regulating the home constructionindustry. Wg- do not believe the curr_ent,r.egglatop system qrn responA effecti"Lry 6;;
::Tpt":fryl-t:gjryT1qy :l1l,ry"r"d in the h6mi: constmcrion'inoust y. d;i"s ilaudlt, we observed minimal coordination betwecn the regulatory boards io cottecfivety
address deficiencies. In our opinion, the decentralized- regutitorv ,vrt"rn results infragmented, inconsistent management that does not provide ;ded$ piJi"tion for the
consumer.

We believe serious consideration str:ru.Id be. given to *n*tidating the existingregulatory functions into a single.agency.. while such-a .ou"-tnouia;;p1gfit i iignifrc"ni
reorg.anization, the change w-oufd- pr6vide a structure for a ro*-'*rpi"treniive anocoordinated 

.aPP.roac^| toleglplirlB-the.industry.. an additiotiifiar"tiilge to a sifiie
agency -would be the consolidation of financial resources to manage ite progr3rf,i.currently, each.bopld_!1_ilcurring,sig.nificant administraqivJ cost il6;; ini"fnd.ni
!f!8.mms. .A single agency would-allow for the consolidation of ce-riain 

"arinirtotiu.:?Ti:"::g_llgYi9t an oPPortunity for more efficient, effective, and uniform managemenr
9l m!.regulatory resources. We estimate that the consolidation could reduce the Eost ofoperatrng the regulatory 

.boar. ds by. .approximately. $450,000 by consoliditingresponsibilities, eliminatin-g duplicate gisitioir3, and proiiding-fllar-and''support services
in-house.

RECOMMEI{DATION

We recommend that the Generat Assembly develop a plan for creating a
single_- constnrction _regJulato_ry agency.- A Singie agency- wouta
consolidate t-he- regulation of all ipprbpriate trad-es invbtve'a in the
construction industry. -Ihe plogrammalii aryas re_lating to the Building
Code Council and eode Ofnciils Qualifications BoarE snouia remain
administratively attached to the Depirtment of rnsurance.

rn.creating a single regulatory agency, decisions relating to the appre
priate 

-organization and managemeni br the agency woita have to be
carefully considered.

As with alt $e proposed glargF ouflined to improve the regulatory
system, the General Assembly will need to carefutiy balance an'appro.
pria-te level of industry regulations against the redrirements to piotect
the health, safety, and-welfare of the fiublic.

Ofrcials Responses:

See page 5! for tlu Gencral Contracton Licensing Board's response to the
recommend,uion.

See page 54.for the State Board of Exaniners of Electical Contractor's
response rc the recommendailon.
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Authorize the Department of Insurance to charge fees for reviewing
plans and specifications for code compliance. Estimate of annu,al
revenue

Consolidation of the Home Constnrction Regulatory System. Savings
could be generated by conrclidating rcsponsibility, eliminating
duplicate positions, and providing legal and support services in-
house. Estimated annual savings

Creation of a recovery fund. Utilize the unrestricted fund balances of
the affected boardi to initiate the fund. Assessment of licensees may
be necessa4r to establish an appropriate balance

Total Financial Implications

l.

SCHEDI]LE OF FINANCIAL IMPLICATIONS

$ 250,000

450,000

450.000

$1.150.000
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BUILDING CODE COUNCIL
STATE OF NORTH CAROLINA

Slaffed By
N.C. DEPARTMENT OF INSURANCE

.IO X. EOYLAX AVEXUC
ratEtcH, |'. c. z?t00

9r0 t:Il.3st

November 8, 1990

ltr. Edward Renfrow
State Auditor
State of North Carolina
Raleigh, North Carolina 276o3-59a3

Dear Mr. Renfrow:

I received a preliminary draft of your
perfonnance audit of the State Regulation of Horne
Construction Industry vhich was requested by the
Legislative Study Comnittee on Consumer Issues.

As Chairrnan of the North Carolina Building
Code Council, I have reviewed the audit and fj-nd
the information in the report to be correct and
thorough as it relates to the Council.

The Council will consider reconmendations at
its hearing in Decernber and adopt the applicable
recornmendations that are mentioned in the report.

l{rs. Ruth Starnes was very courteous,
thorough and knowledgeable about the subject
during ny interview with her in Laurinburg. She
did an excellent job, and I agree with her
reconmendations and believe they set out a
direction to protect horneowners buying and
occupying residences in our State.

If I can be of further help, please contact
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DEPARTMENT OF |NSURANCE

$tate of $ort! Garolina
P O. BOx 26387

RALEIGH.N C 2''6II

:

JIM LONG
t.(rMut1,Sr()NE L OF tNStTRANCE

November 2, 1990

ENGINEERING OIVISION

(9 | 91 733.390 |

Mr. Edward Renfrow, Office of the State Auditor
300 North Salisbury Stnpet
Raleigh, NorLh Carotina 27603-5903

Re: PenfomEnce Audit Report, Regulation of lhe Horoe Construction Industrv
Dear Mr. Renfrow:

Comnissioner Long has asked I respond to the recommendations of this audifpertaining specifically to bhe Departrnent of Insurance. In addition, I will beresponding for the North CaroU-na Code Officials Qualification-goaro.
The subjecl of home construction i-s not one of sinplicity and provides plentyof opport,unity for opinion. First I would like to-since-nely tfiank Ms. Ruthst'arnes and Mr- Curtis Crark of your staff for the patienl ano proressionarnBnnen in which they handled this 

"udi!. They deverirped 
" "o"r.iie knowledge ofthe-subject quickly and cane to specific conlrusions in. u""y-lirury manner.WhiLe we may not agree with all conclusions and recommendations of the report,we musL aclanowledge appreciatlon to your staff for their diligent effort.s.

fhe audit report are attached. Again,this opportunity to wonk together.

Engineering Dlvision

DDP/mrj

The responses Lo pertinent portions of
we wish to thank you and your sLaff for
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RESPONSES TO PERFOMANCE AUDIT REPORT

REGULATION OF THE HOME CONSTRUCTION INDUSTRY

Recommendatlon for. Fl_an Revlew on fee basis: .

We agrree with this recommendatlon. As a matter of fact, thj.s
approach was examj-ned prior to this au'ftit as a possibLe revenue
enhancement to the State. Although 1t was not included ln our
1989-90 expansion request, fee-basis plan review is a subject
for future consideration.

Recommendation that we review our position and determine if:
1. Stock plans for single family homes should be reviewed bythe Code consultants for a fee.
We do not agree wlth this reconrmendatlon. Stock plans trave not
contributed to the problem in house construction.
2. Crlterla should be establlshed to 1dent1fy other plans for

sJ.ngle famlly homes that should be reviewed.

We agree wlth thls recommendation and are wiIlj-ng to take stepsto identify as guidelines for locaI Code enforcement officj.als
those ltems/areas/pIans of unconventional design for which plan
review is suggested.

3. Code consultants shouLd teach a course for inspectors to
enchance their plan review ski1ls for those plans that are -.

not reviewed by the consultants.

We agree that additional education specifically pointed to plan
review would be beneficial to Code enforcement offlcials. We
will revj.ew our resources (funds, equipment, manpo$rer) to
determine the feasj.bility of providi-ng such courses.

With regard to the reconmendation that the Division Dlrector not
serve as presiding officer for disciprinary hearlngs we the
Executive Committee of the Qualiflcation Board find the following:

We agree that the Divisj-on Director has worked to avold anypotenti-al conflicts.
!,le agree that the current structure could provide the
opportuni.ty for guestions to arj-se concerning disclplinary
procedures.

We also point out that similar opportunities for conflict of
lnterest exist with other Board positions not only with the
Qualificati.on Board but within other Boards and Commlsslons.
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General Statute 15OB-4O(b) makes available remedles for such
conflict to parties j.n a contested case. A1l admLnistrative
agencies and boards are required to forlow this and other
Statutes under Article 3 and Article 3A.
Furthermore hte poi.nt out that the guall'fication Board tras voted
to designate the Chairman of the Board to preside at hearings
unless and untl1 otherwlse directed.

rn addltion the position of chairman is erected annually.
Therefore, the position of Chalrrnan and presiding officer is
subJect to change annually.

In conclusion, sre cannot agree that J.egally or otherwise the
Dlvision Director should be automatlcally excluded as presiding
officer for any of the Board preceedings.

Recommendation that the Quallfication Board establj.sh a continuing
educatlon program.

Recommendatlon that Ouallfication Board establlsh the Code
Admi.nlstrator Certlfication.

We agree with these recommendatj.ons and note that since we
ldentJ-fled these needs prlor to th1s audit.

Recomrnendation that the Englneerj-ng Dlvl.sion develop guallty
control programs and provide necessary support for the programs.

we agree with the reconmendation in part. First, w€ assumethat these programs would be voluntary not mandatory.
Secondly, w€ sincerely think that the matter of guality control
programs should be addressed by the Qualification Board and itsstaff. Thlrd1y, implementatlon of this recotnmendation does not
come wittrout cost costs which current revenue levels may not
be abre to absorb. Notwithstanding the abowe, w€ agree thatthe development and promotion of gual1ty controt programs is
desirable -

Recommendation that we respond to the needs j-dentified by the
Jurisdictions -

We agree with this recommendation. We note however that some
of the needs identified by your survey responders are being
served. Currently, for exanple, review classes for successful
candidates have been conducted for over a year now. Recently
policy was changed to increase classroom contact hours from 30
to 40, more than 3ot increase. we wilL begin to alter our
examj-nations to make them more practical and therefore more
field inspection oriented.

You have stated that the General Assembly should carefully consider
whether Lnspection Departments have sufficj-ent statutory authority
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to enforce 1aws and regulatj.ons and deal with problem contractors
effectlvely.
We wouLd contend that ln fact they do not as was revealed during
our many dlscussions wlth audltors during thl-s process.

We support thls reconrmendation to the General Assembly and stand '
wJ-lJ.lng to provlde problematic examples and suggested corrective
action.
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BY MESSENGER

Mr. Edward Renfrow
State Auditor
300 Nclrth Salisbury Street
Raleigh, North Carolina 27603

Re: Response to Performance Audit Report

Dear Mr. Renfrow:

As counsel for the North carolina Licensing- Board for General
Contractors, vre are responcling on behalf of the Board to the
october 10, ]990 draft of the performance audit conducted by your
offi ce.

r. f nvestj qration and Processin

North Carolina General Statute 58?-11(a) contains the Board's
statutory authority to discipline licensed general contract'ors'
The statute retuiri" that ali charges preferred to the Board

"g"i"=t " ficeisea general contractor rnust be in writing anc'l

;;;;-[o Uy th;--orit.ittant. Because our courts view the
disciplinaiy lio.""'" as being p9nal in nature and regurre
ctisciplinary "t.trt"" 

to be itii"tfy construe$, sEe Parrish v'
Norrh carotina n" , 4r N;- ffi254
i anguage of G's' S87-

1I(a) and requires a written shtorn complajnt before undertaking
investigatory ancl enforcement activity'

AII sworn written cotrlplairrts received by the Board alleging
fraud, deceit, negliglncer or misconduct are considered by the
Bc.rard's Review Comrnittee, unless withclrawn by the complai'nant'
The Review conr0ittee does revie$, complaints on unauthorized
practice by unlicensed coniiactors .ita licensees contracting in
excess of their lirnitations. (As notecl in the audit report'
cluring the audit peri.od 52 actions for injunctions were
authorized by the Revj-ew Committee). In Lases when the Review

committee delays ciecision on a complaint due to pending
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corrective action by the contractor, the Board's invest:gator
monit-ors the situation until a fi.nal status has heen achieveci
(the contract-or either completes renredjal wor): or fails to
undertake corrective action). Suclr cases then come back before
the Revj.ew Comnittee for a c'lecision regarcling whether or not the
case shoulcl go to a disciplitrary hearing.

Following receipt of q prol)erly submitted complaint, the Board
staff nay consult with 1egal counsel-, but only regarcling wlrat
investS.gatory actjvities are necessar)/ to produce adecluate
evidence of the existence or norrexistence of a vioLation. The
Board investj gator cioes obtain inf ornratj-on from tlie local
inspections departnrent having jurisdiction over the corr-qtruction
in question. Howeverr. in cases rn which the local j.nsf,eslieng
departnrerrt or certain employees of the departnrent have been
accused of failing to detect the existence of deficiencies j.n tlre
subject construction, the Board investigator always worhs vrith
and reljes upon the Engj.neering Division of the lJorth Caroljna
Departnrent of Insurance or independent c:onstructiori professionals
for technical assistance, not ttre local inspections department.
Foll.owing investigation, the complaint anC ttre results of thejnvest:gation are consj.dered by the Revjew Comnr:ittee.

2I N.C.A.C. Chatrrter 12, Section .0700 estat,listre's the Board's
Review Conrnittee. The Board's Rev-i.ew Conun.:.ttee as cornposeci of
one Board member, the Secretary-Treasurer, and Board counsel, in
accordance with RuLe .0701(b). The Board's rules descrjb5ng the
compositicn and o1>eration of the Review Conn':ittee were reviewecl
and approved in 1989 by the Adrninistratj.ve Rules Revj.ew
Comnission as part of that agency's substantjve review of aJ.I
rules contained in the llorth Carolina Adrninistrative Code.

The Review Committee makes'decisjorrs regarding complaints by
consensus of j.ts three rnembers. fn cases regardjng quality of
construction and compliance with tbe North Carolina Unjform
Resjdential Buj-ldjng Coder great deference js given to the
opinion of the Board menrber. The Board nenrber serving on the
Revj.ew Committee does not partlcipate in disciplinary hearings
resuJ ting fron Review Committee cases considered by that Eoard
rnember. This practice avcids the obvious problerns aris5.ng fronr
l-ack of separation of the investigatory' and disciplinary
f unct-i orrs of tbe Board and prior g parte knowleclge of
discipliriary cases by Board mernbers. See Crurop v. Board of
Education, 326 l.r.C. 603, 392 S.E.2d 579 (1990).

Based ulron the foregoing clarifications to the infc.rrrnation
contairred j.n the audit report relat j ng to the lrrocessing of
conrplairrts and the Revier,r Ccnrntjttee, ttre Eoard:s of the otrinj.on
t-hat a cLear statutcrry guideline cioes exist as to whether or not
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a case should be presente-d to the Revj.ew Conrnittee, in that all
sworn written comf,l.airlts alleging fraud, deceit, negljgenee or
misconduct are presented. The Boarc'l j.nvestj gator does nonit<.rr
arr<i attenrpt to iacilitate remedial action on cases pending Lrefore
the Revi.ew conrmittee. The Board cloes not favor the
recormendation that the Review Committee l:e conposed of t$to or
three Board mernbers because the additj sn of more Board ntembers,
rvho would be disclualified fron hear:ng disciprlinary cases, would
impecle the Board in its efforts to inrprove t|e rate of
clilpcsjtion of discjl.rlinary cases. G.S. S150B-40(b) requires
thal a rnajority of tlre Board (4 nembers) hear disciplinary cases.
Adcling moie Bolrcl menbers to the Revlew Comnrittee would further
recluce the number of Boarcl nernbers available to hear <1i scitrrlinary
cases and would increase the difficulty of tj-rnely clispcsition.

As noted j-n the audit re;rort, fourteen Cj-sciplinary cases are
pencling bef ore tbe Boarcl. This backlog tras developeci only cver
!1:proxinately the last two years, due to a sharp increase in
sbiious and complex complaints and lengthy hear:.ngs. f n resl)onse
to the cJeveloptng backlog, the Eoard in late 1989 established a
calendar of monthly hearings, and :n July 1990 approved the
referral of cases to the Office of Admini-qtrative Ilearings- At
presentr two of the fourteen pending cases are being referred Lry

the goarcl to the Cffice of Administratjve Hearings. The Boarc'l
feels that jt was already in compl.iance with ttre audit
recotimetrdation on this subject prior to issuance of the audit
rel)ort. The Board is firrnly comn'itted to reducing the backl<.rg
wlich has <ievelopecl anC to timely narragement of ccxrplaints atrd
disc j pli.rrary hear:-ngs .

The audi.t report contains a tabulatiorr of disciplinary actiorrs
taken by the Board following formal' adrninistrative hearings. fn
acidition tg' those actj.ons, the Board has also taken nurnerous
discigrlilrary actions during ttre audit period wj.thout f<-rrmal
hearj.ngs. These actj.ons included:

Revocation 3

Suspension 2

Probation I
Denial of License 5

Delay jn -Issuance of License 10

TOI'AL ;

The clenial.s of licensc and delays in issuing ljcense resuLteC
from s.'ituatiorrs j.n wbich an applicant for Licensure l,ad comnitted
a vj olation of the general coirtracti.ng ]aw prrior to- applying . f or
er ljcense. In such a case, the Board sends the aptrrlicant wrj.tten
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notification of i!".proposed decision to deny or delay issuanceof the license and infoirns_the applicant of ihe right to anadrninistrative trearing. rf no r,iiiinj is requestecr by theagn]icant, then the Board's proposa] freconres final. Ttre <ienjalsof license, obviouslYl corrstl.tul.e permanent refusals to i"su" "-license. The delays in issuing a ii".r,s" typically range fronrninety days to twelve months.

As prevj.ously discussed, G.S. SB7-11(a) re(ju:.re-s that all chargespreferred against a contractor be s$/orn to arr<l jn writi-ng. rh;Board j s not of tlre opinion that unsworn correspondence of ttreConsumer Protectj-on Division of the Attorney General's office :-sa sworn wr:.tten complaint which prefers chaiges against acontractor. present Board policy is to provioe wiitteninstructions on how to file a cornplaint L. any menrber of thepubl5c contacting the Board office. To facilitate such inquirjesIty the-grublic, the Consuner Protection Division stroulc inform itscompJ.ainants lllat they should contact the Roard office to rece:vej,nstructjons if such persons desire to prefer cl,arges.
The Board offjce wj.11 imlrlernent a proceciure to marintain allcorrespondence received frorn tbe Consumer Protectjon Dj.vision f'rfuture reference and possible action, either in tne- ticensee,sindividual file, or in an indexed miscell.anecus fi.le if anunljcensecl contractor is involved. The goard office consist-entlyrerfers information, i.nquiries, ancl complaints outside of itsjurisdjction to other agencies. The Boarcl offjce wjll=o,"irt"ir,docurirentation of such referrals.

f I. Financial Responsibility.
As noted in the.audj.t report, the Board is presentry revi.ewingits rules relating to financial responsib5lity to aisure thatindependettt and objective fj-nancial inforrnatiSn j.s supplie<3 atappropriate tj.nres dtrring the licensing arcl renewaL prbcess.consequeltly, the Board already :s in conplJ.ance $,iin ttereconuTrendation of ttre audit refrort. Under preserrt Eoard rules,arr licenseres are required at the time of annual renewal toprovide cata establishing ttre requjred leve1 of fjnancialrespons:bility for the l:-cense lirnitation. The Board may requirean audited financi.al statement as a conclition of renewat-sfroulO
ci rcunrstances lrarrant
The Board agrees rvi.th the audit reportrs overallconclusion that the Board j.s in con'pliance with the statutesg-overrrirlg the regulation of the praltice of general c:ontractjng.I{hile the Board fj.rmly believes ttrat.:.t rnust strictly conrply ritf,the jur:sdict!ona1 S,aiameters statecr in the statutesl it igieei--'
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witlr some of the other fj.ndings in tlre au<lit report artd has
already img'fsn1e'nted measures to ir,iprove the receiptt process:.ng,
ancl dispositj.on of cor:rplaints, and the referral of jnfornratj.on
between tlre Bcrard and other agencies.

fII. Structure and Man ernent of ttre Hone Constructi <.rn

RequlatorY System.

The audj.t report recomntends creation <.rf a recovery fund to
provj.<le monetary conpensatjon to corrsuriers who are unable to
obtain reLief through the court syster,r. Wlrile the Board does rtot
agree that ttre necessity of establishing such a fund has been
ciearly demonstrated, the Board agrees that the avaj.lability of
any sulh f und should be lirnited to merj torious cia ims af ter the
clli.mant has exhausted aLl other available renredies. One
sjgnificant Lrroblern with the recover!' fund proposed jn the audj.t
regrort is that the fund would rrot cover work by urrlicensecJ
contractors, especially itenrs such as additjons and remc.rdeling
tlrat are below the statutory dollar amount requjring licensure,
which are a rnajor source of consumer cornplaints.

A rnore equitable and j-nclusive approach wouLd be to charge an
extra $fO.O0 on each building permit jssued in North Carolina,
which monies would be remitted periodically by the loca1
insgrections departrnent to the agency adniinistering the recovery
fund. Such an approach would spread the responsibility f<.rr
funtling among all groups, licensed and unlicensecl, and large and
sraall J.rrojects. The administration of the fund should be
assigned io an indepencJent agency, sucl: as the Del.rartnrent of
fnsurance, and not to an occupational licensing Lroard which would
also be undertaking disciplinary or injunct:ve actjon against the
I)erson responsible for tlre construction

The basjc issue, however, apPears to be that a probJen is
perceived to exist with the operation of the cjvil judicial
iystenr in lranclling cases betlreen a horneowner anti builder. The
mo-st direct and logi cal approach woul-d be to attenrpt improvenrents
wittrirr tlre existi.ng court systenr to remedy anl' injust5.ces whictr
rnight occur, and not to create an addjtional l:ureaucracy grafted
onlo an adminj-strative agency. The functjon of an occupational
licensing board is to ensure, through licensing, that only
qualj fied tr)ersons engage in t|e occupation, and, through
<ijscjtr,linaiy action, take action agairrst the holderrs license
wherr n,isconduct occurs. Such a board is ill-suited and ill--
equipped to becorrre a':ivil court fcrr the purpose of provicllnE
nrorretarlr conpensatjon to claimants.
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The Board strongly opposes consolidation of tlre occupational
licensing boarils related to honre construction. Tlie resulting
creation of a superboarcl witlt ntonotrroly regulatory tr'ower over all
phases of construction is both unwarranted. and unwise. The long-
standing pol:"cy of tbe General Assenbly in est-ablj shing the
regulation of professions and occupatj.ons has been ttrat each
occupati on and prof ess j.on shoul.d be regdlated i.ndependently.
This separation of power anrolrg the occupational licens:.ng boards
eriminates confljcts of interest vrhich rnay resurt wtren
occupations with potentially adverse economic interests are
placed in regulatory charge of each other. -such a situation
would occur if a superboard i-nclucling both gerreral contractors
attcl subcontrarctors regulated ancl Cisciplined the actjvities of
both groups. A silnj.lar situation vrould also occur if all lrealthcare professions, i.e. r' physicians, chiropractors, podiatrj.sts,
nurses, optometrists, opticians, etc. were conrbined into a
superboard.

The orrly specific item in the audlt report on tlre Board relate4to coordination with other constructiorr-related licensing troarcls
cleals with documenting and maintaining recorcls on referrils to
and fronr the Board. As previously ciscussec, the goard is
implementj.ng changes to comply with the audj_t relrort,s
recommerrdatjons. The Board questions lrlretlrer creation of a
larger bureaucracy would improve effjciencl, and effectiveness of
regulation, given the conrpeting interests that roould be part of
suctr a nonhonrogeneous board.

The Board apprecJates the opportunity to present this response to
the audj.t reirort ancl trusts that the information contained herein
will assist the Legislative Study Counittee on Consuner issues jn
cornpletj.ng its endeavors.

Sincerely,

BATLEY & DTXON

Carson Carmj.chael, fI
CC,ffI:mtrrs

cc: llr . H. M. McCown, Secretary-Treasurer
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STATE BOARD OF EXAMINERS OF ELECTRICAL CONTRACTORS
P. O. Box 18727

Raleigh, N. C. 27619

919n$-9042

October 31, 1990

The llonorable Edward Renfrow
Office of the State Auditor
300 North Salisbury Street
Raleigh, North Carolina 27603-S903

Dear Mr. Renfrow:

The state Board of Exaniners of Electrical Contractors has carefully reviewed
{our,PIR|0.RMANC=EJI=UDr1 REP0RT: REGULATI0N 0F rHr HOUE COruSrnUCrroru rNDUsrRy,dated october,@ to your requesof october 10, 1990,- we are pleased to subrnit the following corunents. Ourconments are directed to the various reconrnendations contained in the AuditReport, as will appear below.

The recomrnendatj,ons lq modify lhe $4s,OQQ threshold for requiring a
d to establish residence reouirementsuerrsr4r. \,rrrrLrat-Lors Irl,cense . an(l tO establ1sh . feSidenCe feqUifementSp"tt"ining toJ

These recommendations pertain to the Licensing Board for General
contractors and we have no response to these reconmendations.

The recommendation to allow the i ition of fines for ordinary nesli-gence anO untimely completion of coniradts.

Ortr Roard is aware of the con-stitrrt.ional prohlenrs inherent in srrch

i-f.:ry:il, J.n lhe.Itatter- of Appeat from Civit penalty, 324 N.C.
575 (1989). lYe believe that our Board's power to revoke licensesis a sufficient deterrent for the protectibn of the public.

tt""nt"ot burlding pernits to a contractor with outsiand@
Our Board concurs lrith this reconrnendation and believes that such
regulations or procedures should be incorporated in the adninis-
trative volume of the North Carol.ina Building Code.

The reconnendation to re rformance bonds.

Our Board does not concur with this reconrnendation. we believe
that such a requirenent would prace an unjustifiable hardship on
our licensees and would provide no additional protection of life,
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health and property of the public. Everyone knowledgeable of the
construction and insurance industries recognizes the extretDe
difficulty in obtaining performance bonds. This is especially
true with respect to surall, newly established contractors, and
the burden would fall particularly hard on then.

The reconmendation to establish a recovery fund.

Our Board does not concur with this reconmendation that would con-
pel all licensees to pay for the nistakes of a very few. Further-
more, in a single agency concept, contractors in one trade would
be paying for the nistakes of a contractor in another trade.
Under our present systen, we have no record of a case where a con-
sumer has suffered financial losses at the hands of a licensee.
This recournendation would be an expensive undertaking with little
or no benefit to the public. Our observations, in a few other
states where such statutes have been enacted, have revealed that
it is the building uraterials suppliers and subcontractors, not
the honeowners, who actually benefit fron such a fund.

The rscgnnendation to review all statutes regulating the Hone Construc-
tlon lndustry.

The General Assenbly, during its 1989 session, reviewed G.S.
Chapter 87, Article 4 (the electrical contracting licensing
statutes), and enacted revisions which included a continuing edu-
cation requirenent beginning July t, 1991. Accordingly, we feel
that the General Assenbly has updated our statutes to provide the
necessary authority to protect the health, safety and welfare of
the public and that no other revisions to G.S. Chapter 87, Article
4, are needed at this tirne.

The reconrnendation that the General Assenbly devel
a single construction regulatory agency.

We strongly oppose this reconnendation.

Historically, the birth and growth of adninistrative agencies in
this countTy cane in response to a necessity: a need for exper-
tise. Agencies specialize in nanow areas of activity for reasons
of efficiency and technical proficiency. Thus, in North Carolina
and elsewhere, ue have physicians regulating physicians,
accountants regulating accountants, funeral directors regulating
funeral directors, electrical contractors regulating electrical
contractors, etc. Of course, public menbers should -- and
do -- also sit on the boards, but it takes a person with knowledge
of electrical installations, for exanple, to recognize improper
electrical work, so the public nay be protected.
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A single construction agency would either have to be a very large
body, conprised of a confederation of occupational specialties,
or else a body cornprised of persons with no specialized knowledgeor experience. The first approach would resuit in no substantial
change in the present system, and the second approach would resultin a serious loss of expertise.

Perhaps an equally fundanental objection to the single-agency pro-
posal is that such a systen would merely create more burerrrcrrcy.
The same number of applicants and licensees would have to be
served, and departments within the "super-agency'r woulrJ have robe established to serve the diverse occupitional specialties.
And departmental staff would have to be supervised bi a new toplayer of management.

The General Assenbly, many years ago, had the wisdom to recognize
the practicality and necessity of establishing licensing boards
separated by occupational specialties. This sound syst"r has
worked well and should be preserved.

CONCLUSION

we are gratified to see that your audit of our Board concluded that:

"We believe the State Board of Exaniners of Electrical Conrractorsis nanaging its regulatory responsibilities in an effective
. tnanner. tt

We strive for excellence in fulfilling our statutory duty'to protect thelife' health and property of the public.r' G.S. 87-42. Consistent with thatgoal and duty' we have carefully responded to your AUDIT REPORT. We hope our
connents are helpful, and we welcone the opportunityE-E-or rurther service,
as you nay request.

Sincerely,

BOARD OF EXAMINERS

WTE: hns

cc: Board Members

Mr. Willian R. Hoke
Attorney at Law
1213 Blenheim Drive
Raleigh, NC 27612

Willian T. Easter, Chairnan
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B. C. MILLER, clonor
W. E. GARRETT. JR.. vicr.crcrm
M. GOFORTH. Sccaoryfncr

EXECUTIVE OFFTCE
F. O. BATES. Ercctir,r Scrmrx
TIb? IALEIG|| BLDI
BALEIGH. N.C. t?COz

P.O. EOX u0
TELEPHONE 9I9'?!A9$O

Sfcte Board of Examiners of Plurnbingr He,oting
& Fire Sprinkler Controefors

Rcleigh, N. C.

October 3L, f990

l"lr . Edvrard ?.enfror.r
Srace Auditor
office of the SEaEe Audiio:.:
300 ll. Salisbury StreeE
RaIeiGh, IJC 27 6C3-5903

P.e: Perf onance AuCit: State Boarci of E>raniners of
Plunrbing, Heating and Fire Sprinkler Contractors

Dear Mr P.enfror.r:

The following is submitted:

1. The Boari meets every nonth, and whenever required,
not necessarily every four wee;<s.

2. Uncier General SEatutes 87-25, the fine, upon
conviction is not less than $10C.00 or ir"prisonmeni
for not more than ihree months, or both, in the
disci'eliorr o-f the cour-t.

3. The BoarC is developing anC will institute
revisions in record keeping anci tracking of
complaints so that our system can be updateci at
least rnonthly.

Very truly ,.rours,

Jo,B#
F. O. Baies
Execuiive Secretary

FOB: am
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APPENDIX E-1

SPONSORS
CONSUMER PROTECTION STUDY COMMITTEE

PROPOSED LEGISI.ATION

APP. TITLE OF LEGISI-ATION
GTl ffisforViolations

of the Debt Collection Practices Acts.

C-2: An Act to Abolish Use of the Rule of 78s as

it Pertains to lnstallment loans Secured by
Mobile Homes.

C-3: An Act to Regulate Reverse Mortgages.

C-4: An Act to Amend Chapter 65 Regulating
Prepaid Entertainment Contracts to Include
Sales of Campground Memberships.

C-5: An Act to Equalize the Damage Disclosure
Requirements for Auto Manufacturers and
New Car Dealers.

C-6: An Act to Regulate the Business of
Providing Credit Repair Services.

C-7: An Act to Amend the General Statutes
Relating to Duties of Local Building
lnspectors.

C-8: An Act to Require Awarding Reasonable
Attorneys Fees to Prevailing Plaintiffs
in Claims lnvolving Home Construction.

C-9: An Act to Require the General Contractors
Ucensing board and the Code Officials
Qualification Board to Implement
Recommendations of State Auditor.

C-10: An Act to Decrease Project Cost Minimum for
Applicability of Contractors Licensure
Requirements and to Clarify Exemptions.

C-l l: An Act to Clarify the Disciplinary Authority
of General Conmctors Ucensing Board, and
to Provide that a Penon who Prefen Charges
against Licensee is an Aggrieved Party Under
Chapter 1508.

C-12: An Act to Establish the Homeowner's Recovery
Fund.

C-13: An Act to Establish the Residential Contractors
Review Committee.

SPONSOR

Rep. Hasty

Sen. Speed

Rep. Brubaker

Sen. Speed

Sen. Speed

Rep. Lineberry

Sen. Speed

Rep. Hasty

Rep. Hasty

Rep. Easterling

Sen. Speed

Rep. Hasty

Rep. Hasty
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