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PREFACE

The Legislative Research Commission, established by Article 68 of Chapter l2O of

the General Statutes, is a general purpose study group. The Commission is co-chaired

by the Speaker of the House and the President Pro Tempore of the Senate and has five

additional members appointed from each house of the General Assembly. Among the

Commission's duties is that of making or causing to be made, upon the direction of the

General Assembly, "such studies of and investigations into governmental agencies and

institutions and matters of public policy as will aid the General Assembly in performing

its duties in the most efficient and effective manner" (G.S. 120-30.17(1)).

At the direction of the 1989 General Assembly, the kgislative Research

Commission has undertaken studies of numerous subjects. These studies were grouped

into broad categories and each member of the Commission was given responsibility for

one category of study. The Co-chairs of the trgislative Research Commission, under

the authority of G.S. 120-30.10(b) and (c), appointed committees consisting of

members of the General Assembly and the public to conduct the studies. Co-chairs,

one from each house of the General Assembly, were designated for each committee.

The study of Minority Business Contracts and Small Business Assistance was

authorized by Section 2.1(8) of Chapter 802 of the 1989 Session Laws (1989 Session).

That act states that the Commission may consider Senate Bill 927 and House Joint

Resolution l5l4 in determining the nature, scope and aspects of the study. The

refevant portions of Chapter 802 and Senate Bill 927 and HJR l5l4 are included in

Appendix A. The lrgislative Research Commission grouped this study in its

Governmental Capital Assets, Contracting and Functioning area under the direction of

Senator Ralph A. Hunt. The Committee was chaired by Senator Hunt and

Representative Thomas C. Hardaway. The full membership of the Committee is listed
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in Appendix B of this report. A committee notebook containing the committee minutes

and all information presented to the committee is filed in the lrgislative Library-
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COMMITTEE PROCEEDINGS.

The Committee was charged with conducting a study based on:

* Senate Bill g27 , which proposed a lOVo goal for participation by minority
businesses in all State contracts; and

* House Joint Resolution 1514, which proposed a study of coordination and

duplication in small business assistance programs'

For a summary of the meetings that occurred before the 1990 Short Session

of the General Assembly, pf-ease see the Committee's Interim Report,

submitted to the Short Session.

In its Interim Report, the Committee recommended the passage of a bill to
direct the Departiirent of Administration. to .-gather information about

p"rti.ip"ti"n 
-bi minority !.us!n-esg enterprises lMnns;, wonen's. business

Eniitpftr"" fWbesi, u".i disabled businbss gr.lgrP:rses -(DBEs) - il - puUtic

conrracts. The Gen6ral AisemUiy passed House Bill2256. (Chapter t05l of the

l9g9 Session taws), *ttiitt coi'ttiitts the Committee's basic recommendation

with certain changes (Appendix C).

The Department made a preliminary report to the Committee on October 25

of the data it collected pursuant to thri new act from .the State agencies,

Uniueisily and community college. campules., alq. local boards of education

(Availabl6 in Committee Notebook in Legislative Library)'

After the Short Session, the Committee met five times: Septembet 20,
October 4, October 2i, November 14, and November 29. lt' spend.much of
ttruiiir"'working our'a proposed Uitt to establish a comprehensive goals

Droqram for the"siate. The'Co-Chairs, Senator Hunt and Representative

[iu"t?u*uy,"itui"O ttreir desire to have the Committee recommend such a bill.
The Coinmittee heard from representatives of minority-owned business,

women-owned business, and disabied-owned business, from local- government,

from the Department of AOministration, and_from other interested groups- The

Committee dpprouid the basic contents gf qhe proposed bill at its meeting on

November I i, and approved the final draft ai part of this Final Report on

November 29.

The other aspect of the study, according to its charg-e, wal duplication.in the

Staiei total 
"hort 

to assist "small busi-ness. The Committee -attempted to
ioordinate its studv with an operational audit of the same area that was being

i""O".tiO UV th; Sdte Au<iitor's office. The editing q,to.:-"_tt^yit1t the

Auclitor's office took longer than expected, however, and the Committee's

deaclline for a Finai R"ilft arrived before the Auditor could release the audit;

the Auditor is required to give all agencies me-ntioned in an audit 30 days to

comment before the audit is released"ro the public. Although the audit was still

in the comment siaee *tten the Committee'closed shop, the members. heard a

,.port at the Octofer j5 meeting from Mr. Glenn Waters of the Auditor's
dfil; o"tii"ing lii g.".*t finOinfs. Mr. Waters said the audit would identify
+f Oiff.r"nt or:guniritions in the irea of small business assistance, receiving a
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total of $135.4 million in State appropriations. Among the problems the audit
would find with that configuration, Mr. Waters said, were:

* I-ack of program purpose and accountability,

* Duplication and fragmented service,

x Conflicts of interest, and

* Lack of meaningful program information.

Also on the topic of small business, the Committee voted on November 14

to recommend a'standard definition of the term "small business" to be used

where appropriate in State government. Bqp. W. Pete Cunningham pressed the
need foi iuch a definition; he was named head of a subcommittee to work one
out, and that subcommittee's definition was adopted by the full Committee.

-4-



FINDINGS AND RECOMMENDATIONS.

BACKGROUND: In 1983 the General Assembly enacted a statement of policy "to

"n.ourus. 
and promote the use of small, minority, physically handicapped and women

.onit*t6rr" in'State contracting for goods and services, construction, and highway

work. G.S. 143-48, 143-135.5, and 136-28.4.

Since that time the General Assembly has gradually enacled goals programs to
implement those general statements of policy:

* Goods and Services. In 1987, the Governor promulgated a program to enhance
minoritv-. women-. and disabled-owned businesses in contracts

, /l--partlclpatton by mtnonty-, women-, anq slsaDleq-owlrs
ioi gobOr and services'within his Cabinet departments.--That same year, the
C"n6tuf Assembly expanded that progrqm t9 eniompass all State,agen:i9lr Yt{g
campuses, .o-tnun-it'y colleges, 

'and' local school- boards, with 
-a 

-goal of 4campuses, communlty coileges, ans local s(

perc-ent participation by all_local lgencies. Thep"i.bni participatiott by all local lgencies. Tltgptqgtam was reduced back to the

buUin"t'departments in 1988, but the 1990 G-eneral Assembly restored a

manaatory ieporting program for all State agencies, UNC campuses, community
colleges, and local school boards.

x Construction of Buildings. In 1989, the General Assembly set a l0 percent goal

@rities(definedtoincludewomen)i-nallStatecontracts
for construction of buildings. ln the same bill, the General Assembly required
local govemments to sei an "appropriate verifiable goal" for minority
participation.

* Hiehwav Construction. In 1989, the General Assembly set a l0 percent goal for
partlctparton 5t rru-norities (defined so as not necessarily to include women) in
higtt*iy constiuction contracts using aStatg funds.. Thal goal was changed in
19"90 to l0 percent for minorities (defined as ethnic minorities). and 5 percent
for women. fn" Department of Transportation has counted businesses that are

both minority and women under the minority category.

In addition, several local governments, including Durham, Ctarlotte, New

Hanover County, Guilford Countyl and Winston-Salem,-put local go3ls prggrams in
ptui", io." of fhem setting highei goals than those set by the General Assembly.

The U.S. Supreme Court, in City of Richmond v..Croson, hgld a 30 percent quota

p'og'u*foi"oni'u"tswithacitvio|ationofthe-Equal
Fiot".iion rights oi non-minority t5usinesses. That decision turned on the city'l lack of
documentatijn of a level of disirimination that needed to be remedied by a.3O-percent
ouota. The Attornev General of North Carolina, asked to 

- 
give an opinion of -the

J""itii"tionality of liorttr Carolina's goals programs in lig.ht of ihe.grosjn case, said he

believed that tirose programs did nol violate the principles statedln C-!Q!, because

Nortt Carolina's e.hi"piograms did not enforce a prbference that woukl-impede.a
color-blind awarOing of cSntracts to the lowest Uidder. (See Attorney General's

Opinion, Appendix D).

FINDING I: The Committee finds that businesses owned by minorities,
*omen, 

-anO 
disabled persons are under-represented nol qlly- T public

contracis in North Caroiina, but in the State's economy itself. Infomation
.U"ri p".ticipation by such 

'businesses 
is hard to come by, but the Office of
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Purchase and Contrct in the Department of Administration reports that its
mailing list of potential vendors for goods and services appears to have 2.6
percent MBEs, 2.9 percent WBEs, and less than one tenth of I percent DBEs-
-percentages significantly lower than those groups appear in the population.

RECOMMENDATION I: The Committee recommends that the General
Assembly take steps to encourage participation by MBEs, WBEs, and DBEs in
public contracts.

FINDING II: The Committee finds that, by using goals programs rather than
quotas, North Carolina has taken a sound approach to encouraging

farticipation by disadvantaged businesses. The approach is approprlrte in.light
bf ttre Croson-case and of the Attorney General's opinion to the Committee,
and be&*useTtate and local govemments already have become familiar with the
goals strategy.

RECOMMENDATION II: The Committee recommends that the General
Assembly continue to follow the approach of setting percentage goals for
participalion by minority business enterprises (MBEs), women's business
enterpiises (WIiEs), and disabled business enterprises (DBEs), without letting
the goals impede the awarding of public contracts to the lowest responsible
bidder.

FINDING III: The Committee finds that, despite the soundness of the goals
approach, the result of the State's gradual development of goals.programs is a
h-airhazard piece of work: thorough in some areas but thin in others,
inionsistent in definitions, and uncertain in authority for enforcement.

RECOMMENDATION III: The Committee recommends that the General
Assembly adopt a uniform goals pro-gram for State and local government. The
program should use a uniform set of definitions for MBEs, WBEs, and DBEs.
The program should cover all kinds of public contracts - except highway
constfuction (a highly specialized area, closely tied to federal practice, with a
goals program of iti own that has already been worked o^u!). fh9 general

frograin should be centrally coordinated by the Department of Administration.

FINDING IV: The Committee finds that for State agencies, the need for
predictability and simplicity supports the establishment of a uniform, realistic
iet of goals for partiiipatiirn by Mnns, WBEs, and DBEs, but that for local
governments, the need-for flexibility tilts the scale toward allowing-the local
officials to set goals that are appropriate to the local situation, as long as a
floor is set to prevent abuse of discretion.

RECOMMENDATION IV: The Committee recommends that the goals for
State agencies be l0 percent for MBEs, 5 percent for WBEs, and 2 percent for
DBEs. The Committee recommends that each local govemment be directed to
set appropriate verifiable goals, after a public hearing, that the_g_overnment
deterinine-s will foster maximunr contracting opportunities for MBEs, WBEs,
ancl DBEs, in light of local circumstances, provided that those goals not 

-go
below a floor of -5 percent for MBEs, 2.5 per-cent for WBEs, and I percent for
DBEs. (The Committee considered with interest, but did not adopt, a proposal
to require that local governments publish the reasons for adopting goals lower
than the goals for State agencies.)
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FINDING V: The Committee finds that disadvantaged businesses, government

decision-makers, and general contractors have been hampered by not having. a

i.fiuUf", iystematic riay of finding out . yhat businesses are owned by

minorities,'women, anil the disabTed, and how well those businesses are

represented in public contracts.

RECOMMENDATION V: The Committee recommends that the-Department
oiAO.inistration be directed to conduct, with cooperation f1om. other a€encies

and governments, u progru- of outreach, solicitation, certification, and listing
of vt"nnr, WBEs, and O'nns. The Committee recommends that the Department

ne ;n ittu.g" of collecting and compiling leports on participation by those

businesses Tn public contiacts. The bomiritt6e recommends that each State

G;;"t;;d loial government designate a liaison with the Department for the

program.

FINDING VI: The Committee finds that the State Auditor has conducted for
*onif.rr u rtuOy of State programs to assist small business. The Auditor has said

iti" i"r"iii"g f"rfonnun.b a,idit, which is scheduled to be released in late 1990,

will reveal a constellation of unadequately coordinated, often duplicative
programs.

RECOMMENDATION VI: The Committee recommends that the members of
the lggl General Assembly read the performance audit of small-business-

assistance programs and' pay closd attention to its findings and

recommendations.

FINDING VII: The Committee finds that the State of North Carolina, despite

its various prog.u.i to assist small businesses, has not_ followed the example- of
ottt"i states an"cl adopted a uniform definition of "small business. " It finds that

u R"*iUt", yet not-overly-complicated definition would be helpful.

RECOMMENDATION VII: The Committee recommends the following
general definition of small business:

,,A 'small business' is an independently owned business with its principal
ownership and management domiciled iri North Carolina that meets the

following criteria:

1. For a manufacturing business, 250 employees or less'

2. For a wholesale business, 100 employees or less'

3. For a retail business, $3,500,000 or less in annual sales'

4. For a service business, $3,500,000 0r less in annual sales.

5. For a general construction business, $17,000,000 or less in annual sales.

6. For an agricultural business, $500,000 or less in annual sales.

The six categories of businesses in this definition shall contain the same

subCaiegories as"are shown at 13 CFR l2I.60l (he Standard Industrial Codes

as oete?mined uv ttre u.s. small Business Administration), but the size
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standards in this definition will not vary within each of the six categories,
regardless of the subtype of business. "

Recommendations I, II, IlI, IV and V are incorporated in the draft bitl at Appendix E.
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APPENDIX A

GENERAL ASSEMBLY OF NORTH CAROLINA
I989 SESSION

RATIFIED BILL

CHAPTER 802
SENATE BILL 231

AN ACT TO AUTHORIZE STUDIES BY THE LEGISLATIVE RESEARCH
COMMISSION, TO CREATE AND CONTINUE VARIOUS COMMITTEES AND
COMMISSIONS, TO MAKE APPROPRIATIONS THEREFOR, AND TO DIRECT
VARIOUS STATE AGENCIES TO STUDY SPECIFIED ISSUES.

The General Assembly of North Carolina enacts:

PART I. TITLE
section l. This act shall be known as "The studies Act of 1989.',

PART II.-----LEGISLATIVE RESEARCH COMMISSION
Sec. 2.1. The Legislative Research Commission Tay study .the topics listed

below. Listed with each topiE is the 1989 bill or resolution thaf originally proposed.the
isiue or study and the name of the sponsor. The Commission may. consider thg original
Uifi o. reJolftion in determining the'nature, scope and aspects of the study. The topics

are:

(8) State Procurement Contracts to Minority Business Enterprises (S.B.
g27 - Hunt of Durham) and Small Birsiness Technical Assistance
Programs (H.J.R. l5l4 - Colton),

Sec. 2.2. Lrgislative Activity Between Lrgislative Sessions and Procedures

to Shorten the Lrgislativ"e Session. fh-e frgislative Research Commission may study

ifre pro."aures of ihir Stut"'s, other states'ind other legislative bodies'practices and

pro.Ldur"r regulating legislative and study activity..and may make.reco*mendations as

i;-;ffigA in" faw,"proiedures and rule! that ri,itt teaO..io greater_ efficiency^in the

leeislatiie process *tlile safeguarding the rights of all members of the General

As-semblv ancl of the citizens in this State's legislative process.

Senate Bill 231
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Sec. 2.4. Committee Membership. For each Lrgislative Research

Commission Commiitee created during the 1989-'1991 biennium, the Cochairmen of the

Commission each shall appoint a minimum of seven members.
Sec. 2.5. nefbrting Dates. For each of the topics t!1trgj{ative Research

Commission decides to study-under this act or pursuanf to G.S. 120-30..17([), the

Commission may report its fi"ndings, together with-any re_commended legislation, to the

igqg S"irion of'theigsq GenerallAssefibly or the l99l General Assembly, o.r bolfr-
Sec. 2.6. Bills and Resolution References. The listing of the original bill or

resolution in this Part is for reference purposes only and shall not be deemed to have

ffird;ed by ..f"t.rC" any of the su6stantive provisions contained in the original bill
or resolution.

Sec. 2.7. Funding. From the funds available to the General Assembly, the

Irgislative Sl*iiir CommigsTon may allocate additional monies to fund the work of the

Lrgislative Research Commission.

PART XXV.-----EFFECTIVE DATE
Sec. 25.1. This act shall become effective July l, 1989'
In the C"noA Assembly read three times and ratified this the l2th day of

August, 1989.

Senate Bill 23l
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GE}.IERAL ASSEMBLI' OF NORT}I CAROLINA

sBssloN r9E9

\
SENATE BILL 9]7

Short Title: Minority Business Enterprises'

s

(Public)

Sponsors: Scnators Hunt of Durham'' Guilford.
Ballancc. Richardson. 4nd Martin of
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Referred to: Small Business.

APril 18. 1989

A BILL TO BE ENTITLED

AN Acr To pRovtDE OPPORTUNITIES ro PARTICIPATE IN srATE

PROCUREMEIqT CONTRACTS TO MINORITY BUSINESS ENTERPRISES'

The General Assernbly of Nonh Carolina enacts:

Secrion l. Chaprer 143 of rhe General Sratutes is amended b1' adciing a

new Anicle to read:

,, 
n,,, n nr, r.ffi.ror,..r.

"[ 14364.40- Punme.

minorin'business enrernrise< To further thi< nurooic:

cl
cOnstruCtrOn eontraitS. shall Strueture it< nrocedures fOr nrocurinr

sunnlies. sen'iceS. maintenance. and COnStruCtiOn tO attemnt tO

( 10ci
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1

J

6

I

8

9

r0

t.t

13 The Denarrment of Transportgtion ihall qtrtrcttrre ttt nrot'ttrements

for nrocurinr construction to lttemnl to achieve nlrticiprtion hr'

cenifiecl minOritv husines< enterPriset. in tlre;rmotrnt of I
minimurn loal of ren nercent (10?'l of thr dollar value of conlracts

in exces( of one hundred thousand dollars (S100.000) on lhe prime

or suhcontraet level: and

(l) Eaeh orOcurement a!'enev shall Struc'ture itS nrocedures for

prOeurin[ supfrlies. serr,,ices. maintenance. and eOnstruCtiOn to

encourare a fair narticipation in the State procuremenl process hv

cerrified minoritv husiness enternrtses.

ll l'6 f 4.164.41. Definitiors.

12 Aq usecl in this Article. unless the context indicates olheru'is€:

t.t

15

r6

17

l8
19

?0
11

:l

i)
l6
11

r8
29

30

_r{

gl
Q)

(o)

cl

0l .Cerrificarion'meanq a determination hv the i\4inoritv Business

'Control'meanq lhe exereise of the nou'er to manlle and onerate

a business enternrise.

'Deoartment'means the Denartment of Administration. The

North

(:)

tx

Trrnsportation.
'Goal' means a toluntarv percentage or Ouantitative ohiective.

'\.linoritv Businesc Enterprise'(MBE). means anv leral entirr'.

Other than a iOint venture OrganiZed to enfage in eommercial

transactions. that is at least fifir'-one nercent {5'lei) ou'ned and

conrrolied hv one or more minoritr ne:'sons. or a non-nrofil entitv

orranizecl to nromote the interest< of the nhvsicallv or mentallv

disabled.
'\{inorirv nerson' means a memher Of a <ociallv or economicallv

ciisadvanrat'ed minoritv srouo. and ineludes Blacks. Hisoanies.

American Indians. Alaska natives. Asians. Pacific lslanders.

rvomen. and thg nhvsicallv or mentallv disabled.

'North Carolina Minorirv Business Develonment agencr" nneans an

agencv in the Smatl Business Develonment Divicion ol the

DeFartment ot Commerce.
'Orrnershin' means:

Pere l

!!l

5enale rJru v:l
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For a sole proprietorship. that the sole proprietor is a

rninority person. If the orvnership interest held [r]'a
minority' person is subject to formal or informal restrictions

such as options. securit!' interests. or agreements held b:" a

nonminority person or business entity. the options. securit)'

interests. or agreements held by the nonminority person or

business entity may not significantly impair the minority

person's ownership interest.

by a minorit)' person is subject to formal or informal

restrictiOns SuCh aS OptiOnS. securitrv' interestS. Or agreementS.

lreld by a nonminorit)' person or business entit)'. the options-

security interests. or agreements held b)' the nonminorit)

least fift)'-one percenr (5lcL) of all classes of stock. bonds. or

other securities issued bv the .'orporation is owned bv a

mrnoritv person or minoritv persons. [f an ow'nershit)

interest held bv a minoritv person is subject to formal or

informal restrictions such as options. securit) interests. or

agreements held bv a nonminoritv person or business entitr'.

the options. secr-rritv interests. or agreements held bv the

nonminorir)' person or business entit), ma)' not significantl)'

impair the minorit), person's ownership interest.

g1 'Procurement agencr,' means an-r' State agencv that is authorized bv

law or regulations to procure or contract.

0!)

c'locuments. if an)'. and other pertinent information. The notice

shall consist of. but is not limited to:

a. Legal advertisement:

a.

b,

minorit)' person's ownership interest.

Senate Bill 9:7 Prse 3
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GENERAL ASSEMBLY OF NORTH CAROLINA SESSION I9E9

b. Newspaper notice:

c. Bid board notice: or

d. Bid or proposal documents inclr-rding the inr itation for bids

or request for proposals. *
"S 14$64.42. Scooe of Article.

This Article applies to every procurement of supplies. services. maintenance. and

construcrion by a Department or procurement agency. Nothing in this Article is to

be construed to relieve a Departrnent from attempting to achieve its statutory

cumulative contract goal for MBE participation.

"Q 14$64.43. I)epartment and procurement aeencv resDonsibilitv.

(a) Each Deoartment and procurement agenct- shall make its procurements in

accordance with this Article. Each local board of education shall adopt procedures

consistent with this Article before obtaining State funds for public school construction

clepartments. the Department of Administration shall condition the delegation on

comoliance with this Article.
(b) Departments and procurement agencies shall. to the extent practicrble.

develop uniform affidavits and reportins forms required b)' this Article.

"$ 14364.44. MBE Liaison Officer.

The head of each Department and procurement agenc) shall designate an

rninorit), ['rusiness enterprise program. The MBE Liaison Officer shall be a high-level

emplo)'ee reporting directly to a Secretar),'. Deput), Secretar)'. or head of a

Department or procurement agenct'. The MBE Liaison Offic'er shall be responsible

for coorciinating agenc)- outreach efforts to the minorit) btrsiness comrnunit).

revierving agency contracting procedures to assure compliance rvith this.Article.

assisting in the resolution of contracting issues. and for the submission of all required

IIIBE program reports or information.

" 8 14364.45. Centrd directorv.

The North Carolina Minorit)' Br-rsiness Deveiopment agenc')' and the Department

of Administration shall publish a central director)' of j\'lBEs certified b)' the North

Carolina Minorit.v- Business Development agenc] under G.S. l-13-64.53. The central

tjirector] shall specif), the tlpe of supplies. senices. maintenance. or con.trtrction

Primaril],provided b)'the \18E. lnd the date of certification. The central d:rector)'

shall include:

rn tne admlnlStra

Pase -l Senate Bill 917
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l3
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l5
l6
27

2S

:Y
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JI

32

33

i.i

ill
(?)

G)

The address:

Phone number: and

Contact person

c.rtificarion or decertified within the last two years. The directory' shall be uPdated

at least quarterllr. and if feasible. monthl]"

"Q 14364.46. Outreach.

meetings with minoritv business enterprises. as rppropriate- to

Perioclicallv convene seminars that incltrde the mtnorttv

serninars shall aclclress topics of interest to prospectir,'e or

current \lBEs such as State procurement procedures.

technical assistance to MBEs relating to the procurement

Drocess.

Provicle notice of all seminars and meetings undertaken

. in G.S. la3-6a.'i7(3).

nntv t

cl

b.

"$ 14!64.47. MBE notification.

opportr.rnities as follou's:

LU \linorirv business enrerprises listed in the central .lrrector)'or

otheruise knorvn to the Department or procureme'i agencl' as

agencies rvhich rnake similar procurements.

Senlte Bill 9:; Pase 5



Appencrx A

GENEN,^L ASSEMBLY OF NORTH CAROLNA sESs" t '

1
I

2

)
4

)
6

7

8

9

10

u
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J)
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a1

:8
1Q

30

3l
J4

J{

G)

G)

COmmeree. annrooriare minorirv husines< rssOCisliOns. minorlt\'

husiness assistanee ageneies. trade orranizationS- and to eaeh

Deoanment and, nrocurement asencv which shall oosi the list on

al! bid hoards for the remainder of the fisca! r'ear'

Excent fOr sOle souree. Small. and emer!'encr nrOeurements. a conv

anfrronriate minoritv husineSs aSsOCiatiOnS. minoritv ;rusineSS

ar<i<tance agencieq. and trade orraniZstion( identified lrr the

\finorirv Busines( Develonment slienc\'. One conv of soli\.ilslion

clOcument< fOr these nrOeurement< ihall he mrde avAilahl. hl the

tO reasOnablv assure One Or more MBE reSnonSeS tO the

Pr:re 6 Senate ilill 9:;
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irlen r ified f

he nerformed:
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Denerrments or nrocurement a!'encies shall file an apnlication uith the Vrnorrt)'

Business Development a.'encv of North Carolina.

(c't The Minorirrr Business Develonmenl af'encv mav reouest the follou'inn

informarion ro assist in anv certification. recertification. and dec'ertification

determination.

0l Conies of arricles of incornoration. hvlau,s. minutes. shareholder

agreements. stock certificates. stock transfer ledfers. anv additional

profit-sharing arreements or buvout rit'hts. or in the case of a

partnershin. the pannershifr arreement:

(:) Currenr finaneial srarements. husiness licenses. the frrior tuo verrs'

fecleral tax returnS. cancelled checks. resume< of nrine'inrl n:rrties.

and anv relevant personal and third-partv agreements. rtrch as

rental and management agreements:

(f) Anv other informarion that the certifving entitv determine< is

necessan'.

Failurq_ to furnish rhe requested information within a reasonahle time es snecified in

u'ririnn mar.resulr in a denial of eertification or recenification. or a determination to

deeertih'.
(d) Certificrrion as an MBE bv the Minoritv Business Deveiooment ngenr'r' shall

he rnacle hv cjisclosure affidavit and anv other sunponing documentation lhal mrv he

reouired.
(e) All certifications hv the Minoritv Business Develonment asencv shall he valid

until rerminared hv the asenev afrer which MBEs oreviouslv eertified are reauired to

re-suhmit disclosure affidavits and other required supoortinr documentation. All

lvIBEs cenified hefore the effeetive date of this Articie mav be recenified as required

hv the Minoritv Business Development asencr'.

(fl The Minorirv Business Develooment asencv mav decenih'a hrrsiness. n'hich it

finds no loneer is a minorirr business enternrise. A decenified busines< entitr mar'

reaonlv for cerrificarion l2 monrhs from the date of the deeertification. A nes'

affidavit and anv strpnorrinr documenration reouired shrl! he suhmitted :1i if the

husiness entitv s'ere reouesring initial eertification.
"6 1436{-511. Remrting requirements.

Drao I aI gf I .-
F h.rr ha-)en3tE Dllt 'Jj
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suhcontractors:

4
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1S
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20

ll
:l

t5
l6
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l8

Develonment alencr':

0lr

Drocurement agenct''"

Sec. l' G'S' 1'13-18 reads as re*'rirten:

.,$ 143-48. State Policy; cooperation in promoting the rrse of small, minority' physie^|ly

handicapped and women contractors; purpose

It is rhe poiicy of this srate to encourage and Promote the use of small' minorttl''

phvsicalll, handicapped and u'omen contractors in State purchasing of goods and

serr.ices. A, Srare agencies. insrirurions and polirical subcrivisions shalr cooperare u'irh

rhe Deparrmenr of Administration and all other State agencies' institutions and

political subdi*isions in efforrs to encourage the use of smalt' minoritl'' ph1'sicaliy

hanciicapped and rf,'omen contraclors in achieTing the PurPose of this 'Anicle' $'hich

is ro provide for the effective and economical acquisition' management and
r A-l-icrrnrinn

disposirion of goods and services b5' and through the Department of 'Admtntstratton'
' ^-r{ .-n'ine<

t9
30 C.h.apg"
3l Sec. 3. G'S' 143-i35'5 reads 3s re\r'rttten:

33.,sr4}l355.Sratepolicy;cmperationinpromotingtherrseofsmall,minority'
:3 physicalty handicapped and women contrzrctotrs; Purpose'

3J h is rhe poiicv of this State ro encour3se and promore the use of small' minoritl''

_?5 phr.sicail1. handicapped ancr \\.omen conrracrors in srare consrrucrion Projecrs' All '

c)

.\
,

Senate Bill 9:7
Prgc 13
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Stare agencies. insriturions and polirical subdivisions shall cooperate with the

Department of Adminisrrarion and atl orher Srare agencies. institutions and political

subdir.isions in efforts to encourage and promote thc ltse of small. minoritl''

physicalll, handicapped and women contracrors in nshigvin! the Purpose of this

A*icle. u,hich is the effecrive and cconomical construction of public buildings.

C.ha!!gt"
Sec. 4. G.S. 136'28.4 rcads as rewritten:

.,! 13G28-4. Stete policy; cooperation in promoting the usc of small, minority'

physic.lty lrendicapped end romen contractot'ls.

1 is rhe policy of rhis Starc ro cncouragc and promole rhe use of small. minoritl',

physically handicapped and women contractors in the construclion. alteration and

maintenance of State roads. streets. high*'ays. and bridges and in the Procurement of

marerials for such projecrs. All Srarc agencies. instirutions and polirical subdivisions

shall cooperatc with the Department of Transponation and all olher State agencies'

insritutions and polirical subdivisions in efforts to encourage and promote the use of

small, minority, physically handicapped and women contractors in such State

cOnStruCtiOn. alteratiOn. maintenance and PrOCurcment. Accordint'lr'' all qontracts

alI

Sec. 5. This act shall become effective January 1. 1990.

Page lJ Senate Bill 9:7
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HOUSE JOI\T RESOLUTION I5JJ

Sponsors: Represcntatil'csCohon:Reds'ine.De\/gnc.and Hardtrra\'.

Referred to: Rules.

I

:
5
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)
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I
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l0
'tt

i.,

IJ

15

i6
17

18

10

It

A JOINT RESOLTJTION TO
COMMISSION TO STUDY

lvlal' l. )9S9

ALTHORIZE THE LEGISLATIVE RESEARCH

S\IALL BUSI\-ESS TECHNIC.qL ASSIST.ANCE

PROGRAMS.
Whereas. The North Carolina Dcpartment of Administration has

esrimared rhat thc Srare spcnds approximarell'59.000.000 each ycar on small business

assistance programs: and

Whereas. program direcrion and administration is divided among a

number of differcnt agencies. including rhe Small Business Division in the

pepanment of Commcrce. rhe Technologicat Devclopment .Authority in the

Depanment of Commerce, rhe Small Business Centers in the Depanment of

CommunitS' Colleges. and the Small Business rnd Technologl' Development program

in The Universiry of Nonh Carolina: and

\lthereas. several universiri:S hrre affiliated economic cievelopment

ceDrers. such as rhe Regiott"l pgvelopment Institute. rhe Center for Improving Rural

and Coasial Living, and the Cenrer for improving Mounnin Living. u'hich ofier

busincss-related assisrance: and

Whereas. regional organizations such as Councils of Govcrnment and

other development and planning agencies aiso rcceive annual appropriadoru for

cconomic cieveiopmcnt: and
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I \\,hereas. in acldrrion. there rs also a variett' of servtces from State. loca!.

I and voluntecr or;antzations:

3 Non'' rhereforc' be lt resol'ed h'the House of Reprr:entatir'65' the Senate

{ concurring:

5 Secrion 1. The Legislarivc Research Commrssion is aulhorized to studv

6 small business assistance Programs. Thc Commission shall:

Z (1) . Devclop a complere lisring of all small business tcchnical assismncc

8 services currentl.\' offcred in North Carolina. u'ith special cmphasis

9 on those recciving annual appropriations of Statc funds specifically

l0 directed lo tcchnical and managerial assisiancc:

ll (l) Dcrerminc u'har services arc offered and to s'hat e.ttent they arc

1: utilized:

13 (3) ldenri$' srcas of overlap and duplication:

l4 (J) Explore parricrllar kinds of services actuallv needed by small

15 business, and lo u'hat exrent thesc are provided by existing

16 agencies: and

17 (5) lnvesrigare rhc exrent of coordination and cooperation among the

18 service providers.

19 Sec. 3. Thc Commission shatl include representatives from small

l0 businesses in borh urban and rural areas of the Srate in iu study of small business

l1 assisrancc programs. in addirion, the Cornmission shall include at least one

=2 
represenrarive of a Stare, local government. or private entitl' rhat provides a small

13 business assistance program.

24 Sec. 3. The Commission shall make a final repon of its finciings and

:5 recommendarions [o r.he 1991 Session of the Gcneral Assembll'. The repon shall

36 inclucie recomtnendations on the follou'ing issues:

=7 (1) Hou, ro improve coorciination and ef;iciency of servicc cieliverv

:8 among the programs providing sma[ business sen'ices;

29 (:) \l'hcrhcr addirional changes. including adciitionat services. are

30 necded to provide oualitv assistance ro small business;

31 (3) The need for increases or decreases in funding to carry out these

32 recommendations: and

33 (1) Wherher ro cievelop a p:rforr:'rance-based funding svstem for

34 providers of rechnical and nanagerial sen'ices to small busin:ss in

35 North Caroiina.

Page 3 House Joint Resolution 15lJ
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Sen. william N. Martin
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Mr. Bob Quinn, Asst. Director
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P.O. Box 1-89
Garner, NC 27529
( 919 )772-2339

Staff:

william R. Gilkeson
Research Division
(91-9)733-2578

Beth Christensen
FiscaI Research Division
(919)733-4910

Speaker' s APPointments
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RATIFIED BILL

CHAPTER I05I
HOUSE BILL 2263

AN ACT TO REQUIRE REPORTING TO THE DEPARTMENT OF
ADMINISTRATION OF PARTICIPATION BY DISADVANTAGED
BUSINESSES li\i pusllc PROCUREMENT CoNTRACTS AND To REQUTRE
THE DEPARTMENT TO COLLECT, COMPILE, AND REPORT THE DATA;
AND TO CLARIFY THE PUBLIC BIDDING LAW FOR SINGLE-PRIME AND
SEPARATE.PRIME COMPETITIVE BIDS.

The Ceneral Assembly of North Carolina enacts:

Section l. G.S. 143-48 reads as rewritten:
"$ 14!48. State poticy; cooperation in promoting the use of small, minority, physically
handicapped and- women contractors; purpme.: required ann ual reD()rts.

(g) ii is rtre policy of this State to encourage and promote the use of small.
miffirity, physicaily h'andicapped and women c-ontractois in State purchasing. of
goods ind's6rvices-. All Stat'e'agencies. institutions and. po.litica.l subdivisions shall
Eoop..ur" with the Department- of Administration and 

- all other State agencie.s,

institutions and political subdivisions in efforts to encotlrage the use of small.
minority, physicaliy handicapped and women contractors in achieving the purpo.se of
this nitic^te, wtriih is to provide for the effective and economical acqr.risition.
managemeni and disposition'of goods and services by and through the Department of
Administration.

h
ver

n other thgn-:n institutio-n of highqr edu-calton pr a

iation oifive hundred thousand dollars (5500.000) or
General Assef-blv shall report .to the Pepar-rmen!

n what percentage of its contract purchase=s of eogds 4nd
ra
ned br-rsi

sha

In which at least fiftv-one percent (.51?i) of the business. or
of the stock in the case of a corporation. is owned bv one or
more persons in the categou': and
Of which the management and daily business operations are
controlled bv one or more persons in the categor.r' who own
it: and

sw
from suth businesies. The Department of AdmilistratioF shall.pr.ovide=inst,ructiolts,to
the repo,rting entities concern'ing the.mannsr of reBorting and thp.d.efinitions of the
businFsses referred to in this act. provided that. for the purposes of this act:

(l) A business in one of the categories above qreqn: one:

b.

iI
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(:l A female clr a disahled lrerson is not a mrnorrt.r'. unless rhe femlrle
or disablecl pgrlon iS also a mcmber of one of the rnrnorrr) grouPs
described in G.S. 143- 128(c)(2)a throLrgh d: and

(f,J A disaLrled person means a 'handicapped person' as tlefined in
G.S. l6tiA-3(4).

The Department of Administration shall collect and compile rhe data descriLrcd in
this section and report it annuall), to the General Assembl)."

Sec. 2. The Depanment of Administration shall include in its reporr to
the General Assemblv in l99l any data on participation by businesses clescritred in
Section I of this act that has Lreen reported to it fiorn governmeutal entities during
previous years but that the Department has never reported to a standing committee o-f
the General Assembly.

Sec. 3. The Department shall use anv moneys available to it that are
necessary to implement Sections I and 2.

Sec. 4. G.S. 143-132 reads as rewritten:
"$ 143132. Minimum numbcr of bids for public contracts.

(a) No contract to which C.S. 143-129 applies for construction or repairs shall bc
awarded by any board or governing body of the State, or any subdivision rhereof.
unless at least three competitive bids have been received from reputable and qr"ralifiecl
contractors regularly engaged in their respective iines of endeavor; howev'er. this
section shall not apply to contracts which are negoriated as providecl for in G.S.
143-129. Provided that if after advcrtisement for bids as requrired by C.S. lJ3-129, not
as many as three competitive bids have been received from reputable and qrralified
contraciors regularly ingaged in their respective lines of endlavor. said bbard or
governing body of the State agency or of a county, city, town or other subdivision of
the State shall again advertise for bids; and if as a result of such second
advertisement, not as many as three competitive bids from reputable and qualified
contractors are received. such board or governing body may then let the conrract ro
the lowest responsible bidder submitting a bid foisuch-proj6ct. even rhough only one
bid is receiveci.

(b) For purposes of contracts bid in the alternative between the separate prirne
and single-prime L'ontracts, pursuant to G.S. 143-128(b). a bid submitted by a slngle-
prime contractor shall constitute a competitive bid in each of the four subdivisionC or
branches of work listed in G$-'H€a38ft)-G.S. 143-128(a). and each full ser of
sepafate prime bids shall constitute a competitive single-prime bid in meering tlre
recluirements of subsection (a) of this section.

- [q)=fhe Statg Bqilding Comm.i$sjon shall develop guidelines no later than Januar]'
1-491 governing the opening of bids pursuant to thii Articie. These guidelines ihall
be distributed to all public bodies subject to this Arricle. The suidelines shall not be
subiect to the provisions of Chapter 150B of the General Sratutes."

House Bill 3263
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Sec. 5. This act shall beconte effective Julv l. 1990'
In the General Assen"rbly read three tirnes and ratified this the lTth day of

July, 1990.

JAMES C. GARDNER

James C. Gardrter
President of the Senate

| | lra\rptrTr^
J. L. Mavretic
Speaker of the House of Representutives

House Bill2263
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$tutc of liurtl1 Carolinu
pcpartnrcnt of Jluoticr

P. O. Box 25201

RALEIGH

27611

1919)733-316
(919) 733-.rE5

25 January f990

Subject:

Reguested by:

Question:

Public Contracts; Competitive Bidding; Minority
Business Participation Provisions; United states
Constit^ution

Representative Thomas C. Hardaway, Co-Chairman
Senator Ralph Hunt, Co-Chairman
Legislative Research Commission Committee

on t"linority Business Contracts and SmalJ
Business Assistance

In view of the principles recited by the United
States Supreme Court in Citv of Richmond v. J. l.
Croson Company, are the
provisions in G.S. 143-L28, G.S. L36-28.4, G.S.
160A-17.1, Chapter 8, Section 3(b) of the 1989
Session Laws (Senat.e Bill 38), and Executive Order
77 constitutional?

Concl-usion: The referenced provisions appear to be facially
constit.utional under the principles established in
Croson.

In Citv of Richmond v. J. A. Croson, Co., 109 S.Ct. 705
( 1989 ), the United States Supreme Court addressed the issue of
whether Richrnond, Virginia's Minority Business Utilization PIan
(the "PIan"), violated the Egua1 Protection Clause of the
Fourteenth Amendment. In 1983, the Richmond City Council adopted
the Pfan which reguired non-minority prime contractors awarded
construction contracts by the city to subcontract at least 30* of
the dollar amount of the contract to one or more Minority
Business Enterprises ( -MBE" ). Under the PJan an MBE was defined
as a business at least 518 owned and controLled by minority group
members. 'Minority Group l"lembers " were def ined as 'Blacks,
Spanish-speaking, Orientals, Indians, Eskimos or AJeuts'. The
Plan's rules provided that waivers would only be granted under
"exceptional circumstances " .

The challenge by J. A. Croson Company, a mechanical,
plumbing and heating contractor, resulted from Croson's attempts

An Enrrrl ftnnndrrnitrr / Af{irm:rirro dntinn Emalnrror
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to obtain a contract for the installation of plumbing fixtures at
the city jail. Due to problems encountered in hiring a minority
subcontractorr ds reguired under the Plan, Croson requested a
waiver of the llBE reguirements. In the alternativ€, Croson
reguested a price increase to cover the additional cost of hiring
the only available MBE subcontractor. The City denied both
reguests and Croson subseguently responded by bringing an action
under Title 42, Section 1983, of the United States Code,
challenging the constitutionality of the PLan.

In Croson, the United States Supreme Court held t.hat the
Plan violated the right of all persons to the equal protection of
the laws guaranteed by the Fourteenth Amendment to the United
States Constitution. Under the Court's analysis, the program
enacted by the City constituted a clear racial- preference whereby
non-ninority contractors were excluded from the right to compete
for at least 309 of the public funds spent by the City for
construet.ion. As such, the Plan was only permissible if capable
of withstanding a traditional "strict scrutiny' standard of
review.

Under the first prong of strict scrutiny analysis the City
was reguired to demonstrate a compelling governmental interest in
creating the raciaL preference. While recognizing the broad
remedial powers of Congress to use certain racial and ethnic
criteria with the objective of curing the effects of past
discriminatory practices, the Court held that the City was
reguired to have a strong factual basis for its concl-usion that
remedial action was necessary. Upon reviewing the evidence, the
Court concluded that none of the factors relied on by the City
proved that identifiable cij-scrimination existed in the Richmond
construction industry. The City therefore fail-ed to demonstrate
a compelling interest in apportioning public contracting
opportunities on the basis of race.

The Court also considered the second prong of the strict
scrutiny test and determined that it was essentially impossible
to determine whether the PIan was "narrowly tailored" to address
a specific problem inasmuch as there was no evidence that the 309
quota was linked to race in any way. Observations hrere made that
the City Counci-l appeared to have made no attempts to use benign,
race-neutral methods of increasing participation by minority
businesses in public contracting and that the 30t quota had no
rational relationship to any identifiable goal. Therefore, due
to the City's failure to identify prior discrimination reguiring
remedial action, the disparate treatment of citizens on a racial
basis was held to violate the Equa1 Protection Clause.

As a result of the Croson decision, numerous State and local
minority participation programs have been challenged. In most
instances, the basis for the challenge is that the state or local
body has failed to develop a sufficient factual history of past
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discrinination prior to enacting set-aside programs based on
racial preferences. The issue posed here is the question of the
constitutionality of four North Carol-ina statutes and one
Executive Order establishing minority participation programs, in
light of the Croson opinion.

The first provision inquired about is G.S. 143-L28, as
amended by Chapter 480 of the 1989 Session Laws (Senate Bill
308). This amendment added an alternative procedure for the
award of public construction contracts whereby public bodies may
now elect to award a single prime contraet as opposed f,o the
separate prime contracts previously required. Under the
amendment the State is also reguired to have a "...verifiable ten
percent (LOg) goal for participation by minority businesses...-
in State construction projects. Cities, counties, and other
public bodies are reguired to adopt "...appropriate verifiable
percentage goal(s) for participation by minority businesses...'
in their construction projects. The tenn "minority business' is
defined as a business which is at Ieast 51t owned by one or more
minority persons and which is managed by one or more ninority
persons who own the business. The term "minority person" is
defined to include citizens and lawful permanent residents of the
United States who are BLack, Hispanic, Asian-American,
Arnerican-Indian, Alaskan Native or female.

A key factor which distinguishes this provision from the
Richmond PLan is that the verifiable 108 goal for participation
by minority businesses does not mandate that a specific portion
of the project, funds be actually awarded as a racial preference.
G.S" 143-128(c) (3) states

"The term 'verifiable goal' means for purposes of
the separate contract system, that the awarding
authority has adopted written guicielines specifying the
actions that will- be taken to ensure a good faith
effort in the recruitment and selection of minority
businesses for participation in contracts awarded under
this section

In regard to contracts awarded under the new single-prime
aLternative, G.S. 143-L28(c) (4) states:

"The term 'verifiable goal' means for purposes of
the single-prime contract system, that the awarding
authority has adopted written guidelines specifying the
ac'.ions that the prime contractor must take to insure a
good faith effort in the recruitment and sel-ectj-on of
minority businesses for participation in contracts
awarcied under this section; the required actions must
be documented in writing by the contractor to the
appropriate awarding authority. "
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The program mandated under this provision therefore only requires
the Lreition of wrj-tten guidelines designed to insure that
efforts wiII be made to increase the amount of participation in
public construction contract work by minority businesses. Absent
i mandatory racial preference, North Carolina's program is not
required t6 satisfy the strict standards imposed on the City of
Richmond.

The program contemplated by the Legislature in amending G.S.
143-128 is eisentially a benign attempt to break down artificial
barriers which may have precluded participation in public
contracting by many otherwise gualified businesses owned by
members of-vaiious minority groups and women. UnIike the rigid
308 set-aside reguirement under the Richmond PIan, however, the
requirernents of C.S. 143-128 do not mandate that any public
contract or subcontract be awarded strictly on the basis of race.
Crucial to this analysis is the following statement in G.S.
143-1281d1:

"The State and its political subdivisions shaIl
award public contracts pursuant to this section without
regard- to race, religion, color, creed' national
origin, sex, ager o! handicapPing condition as defined
in G.S. 168A-3. Nothing in this section shall be
construed to reguire contractors or awarding
authorities to award contracts or subcontracts or to
make purchases of materials or eguipment from
minority-business contractors or minority-business
subcontiactors who do not submit the lowest responsible
bid or bids. "

The statute therefore mandates that the actual contract award be
made on a race-neutral basis to the Lowest responsible bidder.

The Supreme Court in Croson sanctioned the use of
race-neutraL means of incrGT! minority particiPation in public
contractirg, statings

"Even in the absence of evidence of
discrimination, the city has at its disposal a whole
array of race-neutral devices to increase the
accessibility of city contracting oPPortunitj-es to
sma1I entrepreneurs of a]l races. Sinplification of
bidding procedures, lelaxation of bonding reguirements'
and training and financial aid for disadvantaged
entrepreneurs of all- races would open the public
contracting market to all those whose have suffered the
effects of past societal- discrimination or neglect. "

Croson, supra at 716.

There is no suggestion by the Court that all programs designed to
increase minority participation in public contracting, even if
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they disproportionately benefit certain minority grouPs,
necessarily violate the dictates of the Egual Protection Clause.
It is only where certain citizens are denied the opportunity to
compete for a fixed percentage of public eontraets based solely
on their race that the constitutional right of each person to be
treated with egual dignity and respect demands that a program be
strictly scrutinized, as was the case with the Richmond PIan.

Our analysis of G.S, 143-128 does not ]end to a concJusion
that any person would be denied the oPPortunity to comPete for a
public contract solely on the basis of race. As noted, the
previously referenced language of G.S. 143-128(d) specifically
precludes an award on a preferential basis. It is therefore our
opinion that G.S. 143-128 does not, on its face, create an
impermissable racial classification in violation of the Egual
Protection Clause.

The second provision in guestion is G.S. 135-28.4, as
amended by Chapter 692 of the 1989 Session Laws (House BitI 399).
This provision of the Highway Trust Fund Bill estabJishes a 10t
"goal" for participation by minority businesses in highway and
bridge construction and rnaintenance. G.S. 136-28.4(b) states:

"A ten percent (108) goal for participation by
minority businesses in road and bridge construction,
alteration, or maintenance projects is established.
The Department of Transportation sha1l endeavor to
award to minority businesses at least ten percent
(10t), by value, of the contracts that it Jets for the
construction, alteration or maintenance of roads and
bridges. The Department shall adopt written procedures
specifying the steps it will take to achieve this goal,
provided that the Department shall give equal
opportunity for contracts it lets without regard to
race, religion, color, creed, national origin, sex, d9€
or handicapping condition, as defined in G.S. 168A-31
to all contractors and businesses otherwise gualified. "

Here again the legislative intent appears to have been the
encouragement of minority participation in contracts awarded by
the Department of Transportation, without the necessity of
creating racially based quotas or set-asides. The statute is
clear, however, that the actual contract awards must be made on a
race-neutraL basis.

Under a Croson analysis, this provision does not establish a
fixed percentage of public contracts or public contract funds for
which certain groups of persons may not compete. Without such a
cieprivation of personal rights it is our opinion that the
provisions of G.S. 136-28.4 do not violate the Equa1 Protection
CIause.
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G.S. 160A-17.1 allows cities and counties to agree to and

comply with minority business enterprise participation
reguirements established by the federal- government as a
precondition to receipt of federal funds. The purpose of this
provision was to allow local governments to comply with federally
mandated minority set-aside reguirements without being in direct
violation of state bid faws requiring award to the lowest
responsible bidder without regard to race. In many cases, a
precondition to federal- funding is a reguirment that 10t of the
grant amount be awarded to minority business enterprises.

In Fullil-ove v. Klutznick, 448 U.S. 448 (1980), the Supreme
Court up aside program reguired under the
Public Works Ernployment Act of L977. The Act reguired state and
local governments to expend at least 108 of the amount of each
grant on minority business enterprises. In addressing the
validity of this requirement, the Court stressed the broad
remedial powers of Congress under Section 5 of the Fourteenth
Amendment to enforce constitutional egual protect.ion guarantees.
Based upon this power, the Court held that Congress could mandate
state and local qovernment compliance with a federal set-aside
program.

In Croson the Cit.y attempted to rely on Fullilove for its
position-EEEthe city of Ric-hmond enjoyea uroaa @Iative
power to cure the effects of discrinination in the construetion
industry. This reliance was rejected by the Court, emphasizing
the distinction between the broad po\,vers of Congress in carrying
out its responsibility for enforcement of the Fourteenth
Amendment as opposed to the narrow authority of s-uate and local
governments. In addressing this distinction, the Court affirmed
the power of Congressr ds discussed in Fullilove, to impose
minority set-aside reguirements on state and local governments
which themselves may not be able to establish the reguisite
compelling need to establish such programs in non-federally
funded projects. It is therefore our opinion that both Ful-LiJove
and Croson support the validity of c . S . l-5 0A- 17 . 1 .

The fourth prowision in guestion was included in Chapter 8,
Section 3(b) of the L989 Session Laws (Senate BiIl 38). This
Act, making emergency appropriations for improvement to the
prison system, includes the following provision in Subsection
3(b):

"Of the funds appropriated in Subsection (a) of
this section for the purpose of construction of prison
f acilities, the Of f ice of State Budget and l"lanagement
shall have a verifiable ten percent (10t) goal for
participation by minority business. . .'.

The provision provides no direct guidance as to the nature of the
minority part.icipation program contemplated other than the use of
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the phrase "verifiable ten Percent (19t) goal"^which is the same

Iangirage adopted in the previously referenced f989 amendments to
G.S. 143-L28.

We are aware, however, Lhat both Chapter 8 (Senate BiII 38)

and Chapter 480 llenate BilI 308) vtere enacted by !!e 1989

Session-of the fggg General Assembly. -As an established
principle of statut,ory construction, a]I acts of the same session
5;-;;;-r"gi"Iiture ,rp6tr the same subject matter are considered as

one act and must be Lonstrued together under the doCtrine of "in
t"ii-r.teria". See Wilson v. Joidant L24 N.C. 583 (1899)' It is
thereforeappropriatmephrase"verifiab}eten
p"i.""t (10i; gbal" used in Chapter 9r dealing with prison
construction, in the context of the identical phrase used in
-napter 480 in r"gard to other building projects.- -As such, the
;h;;;"-"verifiabl6 ten percent (10*1 goal' included in Chapter I
may be interpreted to rLguire written guidetines to insure a good

taittr effort Lo recruit rninority business participation as
specifically defined by G.S. 143-128(c)(3)(4)' It may also be.
assumed that, based op-on the prohibiiion against contract awards
on the basis of race itt generll public building Projects' the
legisLature intended that contra;ts for prison construction
awarded under Chapter 8 be made on a race-neutral basis ' We

therefore find no constitutional inpedinent to the minority
participation goal included under Chapter I of the 1989 Session
IrawS.

The final inguiry is in regard to Executive order No' 77 '
issued september i4, rgga, establishing the "Governor's Program
to Encourage Business Enterprises owned_by Minority' women and
Handicapp"d f"rsons". This Order establ-ished a program for thq
prrrpo=e'bf increasing the participation of businesses owned and
Lonlrotled by minoriiies, women and handicapped Persons in State
purchasirg, 

tstate construction projects, and the acguisition of
ieat prop6rty by the State. Specifically in regard to
purchisi-ng, ifre-Order established a "program objective' for
iiscal yeir 1988-1989 to purchase a mininum of four percent of
the State's purchases of 'goods and services from businesses owned
and controllld by ninorities' women and handicapped Persons' No

percentage goals-were established in regard to State construction
contracts, although the Division of State Construction was

directed to accumilate data to support the future establishment
of percentage goals. In regald to the acquisition of real
estite, the-Sttte Property Office was given_a general directive
to establish acguisition -policies which would further the
purposes of the Order.

under the order neither the Division of state construction
nor the State Property Office is reguired to attempt to meet a

percenlage goal flr minority participation. It is only the-purchase-and Contract Division of the Department of
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Administration that is directed to attempt to meet the goal of
four percent minority participation.

In regard to this objective, t.he Order includes among the
program purposes an intent to increase the amount of goods and
services acguired from businesses owned by minorities, women and
handicapped persons; the reduction of barriers that reduce the
participation of minorities, women and handicapped persons; the
identification of prospective minorities, women and handi-capped
vendors and service providers, and; the general promotion of
awareness among minorities, women and handicapped persons of
opportunities to do business with state government. we find
these to be the type of race-neutral devj-ces sanctioned in Croson
for the purpose ol attempting to increase the accessinility-E-
public contracting opportunities by minorities and other
entrepreneurs of all races. We find no directive in the Order to
actually reserve a specific percentage of contracting
opportunities for minorities to the exclusion of other persons.
l,le therefore are of the opinion that Executive Order No. 77 is a
valid exercise of the executive powers of the Governor.

In conclusion, none of the provisions in guestion mandate a
racial preference which would result in a deprivation of personal
rights guaranteed to all persons by the Egual Protection Clause
of the Fourteenth Amendment. Absent such a preference, the
'strict scrutiny" test applied to the Richrnond PIan by the
Supreme Court in Croson is not required to be passed by state and
local entities in-GEF Carolina atternpting to achieve the goals
referenced in the provisions discussed above. You have not
reguested, and we express no opinion, on the constitutional-ity of
these provisions as applied under any individual program. It is
our opinion, however, that the provisions referenced facially
meet the constitutional standards established in Croson.

LACY H. THORNBURG
Attorney General

Grayson G. Kel1ey
Assistant Attornev General

GGK/chw
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Referred to:

A BILL TO BE ENTITLED
AN ACT TO ESTABLISH A COMPREHENSIVE GOALS PROGRAM FOR INCLUSION

OF BUSINESSES OWNED BY I{INORITIES, WOMEN, AND THE DISABLED IN
PUBLIC CONTRACTS.

The General Assembly of North Carolina enacts:
section 1. chapte r L43 of the General Statutes is

amended by adding a new Article to read:
''ARTICLE 3E.

"FuII Inclusion in PubIic Contracts
"S 143-54.40. Purpose.

The purpose of this Article is. to provide maxinun cont
opportunities to minoritv business enterprises (MBEs)' womens

business enterprises (WBEs), and disabled busrness enterprises
(DBEs). To further this lpulpeteI

(1) Each procurement agency in State government, other
than the Department of Transportation with regard
to highwa construction, shaII structure its
procedures for procuring supplies, services,
maintenance, and construction to attempt to achieve
the followinq min.imum verifiable rcentaqe qoals:
a. ten percent (10?) of the total dollar value of

these Drocurements 'that are made di rectly !l
indirectlv f rom certif ied IvIBEs;
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b. five percent (5e) of the total dollar value of
these procurements that are made directly or
indirectly fron certified wens;
two percent (2Zl of the total dollar value of
these procurements that are nade directly or
indirectly from certified DBEs;

For purposes of these goals, a contract shall be

counted as being with an MBE without regard to the
gender of the owner, but only if the business does
not qualify as a DBE; shaIl be countei--gL -beingwith a wBE only if the business does not also
qualify as a DBE or MBE; and shall be counted as a

DBE without reqard to the race or gender of thg

Each procurement agen of locaI government shall
adopt, after notice and public hearing, a rnininum
appropriate verifiable percentage goal for
inclusion of certified MBEs, WBEs, and DBEs in
contracts for supplies, services, maintenance, or
construction, unless those contracts fall below the
dollar thresholds set by G. S. L43-L29 for the
competitive bidding requirement;
Nothinq in this Article shall be construed to

rre rocurement agencies or contractors to

c.

(2)

(3)

award contracts or subcontracts to or to make
purchases of materials or equipment from an I{BE,

WBE, or DBE who does not submit the Iowest
responsible bid, taking into consideration quality,
perf ormelee r , and the tttne specif iea in tne
proposals for the performance of the contract-

"S 143-64.41. Pefinitions.
As used in this Article unless the context indicates

owne r .

othe rwi se :
( 1 ) 'Appropriate verifiable percentage goal' means a

verifiable percentage goal that the governing body
of the procurement agency determines, after a

ublic hearin will foster maximum contractin
rtunities for cerLified MBEs, wBEs, and DBEs

in liqht of Iocal circums
goals are appropriate 'that are lower than the
following percentages of the total value of the
procurements:
a. f ive percent ( 5t ) f rom certif ied I{BEs,

Page 2 91-RR-004
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b. two and one half percent (2.58) from certified
WBES,

c. one percent (LB) from certified oBus.
For purposes of these goals, a contract shalI be

counted as being with an MBE without regard to the
gender of the owner, but only if the business does
not qualify as a DBE; shlll -le--jounted as being
with a WBE only if the business does not also
qualify as a DBE or IrtBE; and shall be counted as a

DBE without regard to the race or gender of the
owne r .

(2) 'Certification' means a determination made in
accordance with the provisions of G.S. S 143-64.47.
that a legal entity is an IvlBE, a WBE, or a DBE, for
purposes of this Article.

(3) 'Control' means the exercise of the power to manage
and operate a business enterprise.

( 4 ) 'DisabIed person' means a handicapped person as
defined in G.S. 168A-3.

( 5) 'Disabled Business Enterprise' (DBE), means any
legal entity, other than a joint venture, organized
to engage in comnercial transactions, th4 rq at
least fifty-one percent (51-?) owned and controlled
by one or more disabled persons. or a non-profit
entity organized to promote the interests of
disabled persons, or a sheltered workshop whose
main function is to provide services to disabled

(6) 'Goa1' means a voluntar rcentage or uanti tative
objective.

( 7 ) tMinority Business . Enterprise' (ItlBE), means any
Ieqal entitv, other than a joint venture, organized
to enqase in commercial transactions, that is at
least fifty-one percent (51?) owned and controlled
by one or more rninority Persons.

(B ) 'I'linority person' means a member of one of the
following groups: African-Americans, Hispanics,
American Indians,. Asians.

(9) rOwnership' means:
a. For a sole proprietorship, that the sole

proprietor is a disabled person, a minority
person, or a woman. If the ownership interest
held by a disabled person, a minority person,
or a woman is subject to formal or

pe rsons .

9 l-RR-0 0 4 Page 3



APPENDIX E

GENERAL ASSE}IBLY OF NORTII CAROLINA sEssroN 1991

t
2

3

4

5

6

7

I
9

L0
t_1

LZ
L3
L4
r_5

L6
L1
18
L9
20
2L
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
4L
42
43

restrictions such as options, security
interests, oE agreements held a nonminorit
Derson or business entity, the options,
security interests, or agreements held by the
nonminority person or business entity may not
significantly impair the ninority person's
ownership interest.

b. For a partnership, that at least fifty-one
percent (5Lt) of the partnership's assets or
interests are owned by a minority person or
minority persons. If the ownership interest
held by a minority person is subject to fornal
or informal restrictions such as tions
security interests, or agreements, held by a

nonminoritv person or business entity, the
options, securit interests, or agreements
held by the nonminority person or business
entity may not significantly impair the
minority person's ownership interest.
For a corporation, that Iegal aqd e--qtri!q!]S
ownership of at least fifty-one percent (518)
of alI classes of stock, bonds, or other
securities issued by the corporation is owned

by a minority person or minority persons. If
o$rne r shi interest held by a minorit

interests, ot aqreenents held a nonninorit
person or business entity, the options,
security interests, or agreements held by the
nonminority person or business entity may not
siqnificantl impair the minorit rson t s
ownership interest.

c.

erson is subiect to formal or informal
restrictions such as options! - Jeturi-ry

( 10 )
! Procurement agency' means efry-- Jlglg agenc
Iocal government that is authorized Iaw
regulations to procure or contract. The term
includes, but is not limited to, cities, counties,
and boards of education.
'Verifiable percentage goa1' means that the
procurement agency has adopted written guidelines
sDecifvinq the actions that will be taken;

by the procurement agency itself in the case
of the separate prime contract system; and

Page 4
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b. bv the prime contractor in the case of the
single-prime contract system

to ensure a good faith effort in the recruitment
and selection of certified MBEs, WBEs, and DBEs for
inclusion in contracts awarded for procurement o!
supplies, services, maintenance, and construc!194'
Guidelines adopted shall conforn to rules issued by
the DeDartment of Administration under G. S.

1_43-64.46.
.Womens Business Enterprise' (WBE), rneans any legal
entity, other than a joint venture, organized to

or more women.

"S 143-64.42. Scope of Article.
This Article aPPlies to ever rocurement of supplies

enqaqe in commercial transactions, that is at least
- J- J

fiftv-one percent (513) owned and controlled by one

servic€sr maintenance, and construction !y a procurement agenc
resDonsibilit" S L43-64.41. Procurement agency responsibili.ty.q.q|J. rf (r(;lIf glllglrL qyErtf,I'| rs-tlrvrrervrrr LI '

Each procurement agency shall make its proqurelnenls jn
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accordance with this Article. Each local board of education
shall adopt procedures consistent with this Article before
obtaininq State funds for blic school construction projects.
When delegatin rocurement authority to procurement agencies and

other departments the Departnent of Adninistration shall
condition the delegation on compliance wlth this ArticIe.

b) Procurement agencies shalI, to the extent practicable
develop uni f o rm af f idavi ts and reporting .!o rms requi red by thi

" S 143-64.44. I,IBE-WBE-DBE Liaison Of f icer.

that aqencv's minority business enterprrse program- The

DBE Liaison Officer shall be a high-leveI employee reporting
directlv to a Secretary, Deputy Secretary, or head of a

DeDartment or rocurement agenc The MBE-WBE-DBE LiAiSON

Arti cle .

ifte head of each procurement agency shall desigrrate an employee
to be an MBE-WBE-DBE Liaison Officer in the adrninistration of

Officer shall be responsible for coordinatiqg agency outreach
efforts to the minority business community, reviewing agency
contracting procedures to aSSure conpliance with thi
as s i stin in the resolution of contractinq issues, and for the
submission of all r ired MBE-WBE-DBE roqram reports or

"S 143-64.45. Central directory.
The Department of Administration shalI

information.

ublish a central
in accordance withdirectorv of MBEs, wBEs, and DBEs certified

91-RR-004 Page 5
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for the certification, recertification, and decertification of

G.S. 143-64.4?. The central directory shall specify the type of
supplies, services, maintenance, or construction primarily
provided by the MBE, WBE, or DBE, and the date of certification.
The central directory shall include:

(1) The address;
(21 Phone number; and
(3) Contact person

of all certif ied t'tggs, wgEs, and pBEs i and the name of every
business entity that has been denied certification or decertified
within the last two years. The directory shall be updated at
least quarterly, and if feasible, monthly.
"S 143-64.46. Outreach and notification.

The pepartrnent of edministration shall establish procedures for
outreach, notification, and solicitation of MBEs, WBEs, and DBEs.
"5 L43-64.47. Certification.

(a) The Department of Administration shall develop a procedure

businesses as MBEs, WBEs, or DBEs. Any procurement agency may
certify, decertify, or recertify a business as llBE, WBE, DBE, or
more than one of the three, if the procuremenL agency follows the
procedures established by the Departnent of Administration.

(b) If a business petitions the Department of Administration
for action under the certification process developed under
subsection (a), the Departnent of Administration shalI take the
appropriate action according to the certification process not
rnore than 50 days after the receipt of the application, If a
business petitions a procurement agency other than the Department
of Administration for action under the certification process,
that procurement agency may take the appropriate action itself,
or it may forward the petition to the Department of
Administration for action. If the procurement agency elects to
take the appropriate action itself, it shall do so not more than
60 days after receipt of the application; if the procurement
agency elects to forward the application to the Department of
Adninistration, it shall do so not nore than 30 days after
receipt of the application. If the Department of Administration
receives a petition forwarded from a procurement agency, the
Department shalI take the appropriate action according to the
certification process not more than 60 days after the
Department's receipt of the application.

(c) A business certified as an I{BE, a wBE, or a DBE in
accordance with this section shall be recognised as su.ch by all
other procurement agencies for the purposes of this Article.

Page 6 9L-RR-004



APPENDIX E

1

2

3

4

5

6

7

I
9

10
i. l_

L2
13
L4
15
L6
L7
LB
L9
2A
2L
22
23
24
25
26
27
28
29
30
3L
32
33
34
35
36
37
38
39
40
4L
42
43
44

GENERAL ASSEIIBLY OF NORTH CAROLINA sEssroN 1991

(d) The oepartment of Administration or another procurement
agency may request the following information to assist in any
certification, recertification, and decertification
determination:

( 1 ) Copies of articles of incorporation, bylaws,
minutes, shareholde r aqreements, stock
certificates, stock transfer ledgers, any
additional prof,it-sharing agreements or buyout
rights, or in the case of a partnership, the
partnership agreenent ;

(2) Current financial statements, business Iicenses,
the prior two years' federal tax returns, cancelled
checks, resumes of principal parties, and any
relevant personal and third-party agreenents, such
as rental and management agreements;

l_3) Any other information that the certifying entity
determines is necessary.

railure to furnish the requested information within 30 days may

result in a denial of certification or recertification, oE a

determination to decertify.
"S 143-426.48. Adoption of rules.

rhe pepartment of administration shall submit for review by the
Adn.inistrative Rules Review Commission an rules deened
appropriate for the enforcenent of this Article.
"S L43-425.49. False infornation supplied by business.

(a) When a procurement agency determines that a business has
knowingly supplied false infornation in order to be classified as
an tr{BE, WBE, or DBE, the procurement agency shalI contact the
Department of Administration to deternine, after consultation
with leqal counsel, the appropriate action to be taken.

(b) prior to any final determination under subsection (a) of
this section, the business charged with supplying false
information may commence an action under Chapter 1508 of the
General Statutes.

(c) Any person qbgr flgh intent to def raud another_LlePrssenll
himself as an MBE, WBE, or DBE for the purpose of obtaining
moneyr goods, property, services, choses in action, or any item
of value from a person within.this State is guilty of a Class H

fe lony . "
"5 143-64.50. Reporting requirements.'

(a) Each procurement agency, other than the Department of
Transportation with regard to highway construction, and each
private nonprofit corporation, other than an institution of
higher education or a hospital, that receives an appropriation of

91_-RR-004 Page 7
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five hundred thousand dollars ($500,000) or rnore during a fiscal
year from the General Assembly. shalI make a report annually
within 90 days following the close of the fiscal year to the
Department of Administration:

( 1 ) The total number and value of its procurement,s from
certi fied MBEs, WBEs, and DBEs as prime
contractors, and separately as subcontractors.

l2', The percentage which purchases and contracts from
MBEs, WBEs, and DBEs represent of its total number
and value of its procurements from business
enterprises for the fiscal year just ended. The
procurenent agency or corporation shall report
percentages for each of the following groups:
a. non-disabled MBEs, regardless of the gender of

the owner,
b. non-minority, non-disabled WBEs,
c aII DBEs, regardless of the minority status or

gende r ,
d. male disabled IlIBEs,

f enale di sabled l,tggs
male non-disabled MBEs
fenale non-disabled MBEs

h. minority disabled WBEs,
i. non-minority disabled wnEs,
L minority non-disabled wggs,
k. male minority DBEs,
1. fenale minority DBEs,
m. fenale non-minority DBEs;

( 3 ) An evaluation by the procurenent agency or
corporation of the success of its IIBE-WBE-DBE
program;

provided that procurenent agencies of local government shall not
be required to report on contracts that fa11 below the dollar
thresholds set by G.S. L43-129 for the competitive bidding
requi rement;

The Department of Administration shall prepare an annual report
sunmarizing MBE, wBE, and DBE participation throughout the state
for submission by the end of gach calendar year to the General
Assembly and to each Department and procurement agency. "

(b) The Department of Transportation shall prepare an annual
report for submission to the General Assembly by the end of each
calendar year. The report shall contain the infornation on
highway construction contracts that is equivalent to the
information outlined in subsection (a) of this section."

e.
f.
I'

Page B 91-RR-004
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Sec. 2. G.S. L43-48 reads as rewritten:
us 143-Ag. State policyi cooperation in pronoting the use of
small, minority, physically handicapped and vtomen contractors;
purposei required annual rePetts'

{+j-It is the policy of this State t'o encourage ald promote

the use of snalI, minority, physically handicapped and women

contractors in State purchasing of goods and services' AIl State

agencies, institutions and political subdivisions shall cooperate

with the Department of Administration and all other state
agencies, institutions and political subdivisions in efforts to
encourage the use of small, minority, physically handicapped and

women contractors in achieving the purpose of this Article' which

is to provide for the effective and economical acquisition'
management and disposition of goods and services by and through

the Department of Adrninistration. AccordingIy., aII contracts
entered into for the purctrase of goods an

€se-+

eerPeraLien, is ewned by ene er mere Psrsens

aet-r-
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sec. 3. G. S. 143-1'35 ' 5 reads as rewritten:

,,s 143-135.5. State policy; cooperation in pronoting the use of
snall, minority, physically handicapped and vtomen contractors;
purpose.

It is the policy of this state to encourage and promote the use

of small, minority, physically handicapped and t^tomen contractors
in State construcliot projects. AII State agencies, institutions
and political subdivisions shalt cooperate with the Departnent of
Administration and all other state agencies, institutions and

political subdivisions in efforts to encourage and promote the

useofsmall,minority,phYsicallyhandicappedandwomen
contractors in achieving the purpose of this ArticIe, which is
the effective and economical construction of public buildings'
Ac co rd i ngl all construction contracts entered into rsuant to
tft
this Chapter.

Sec. 4. G.S. 1-43-128( c) and
Sec.5. G-S. L43-L28 is

subsection to read:
"(e) Any state q encv oi institution

(d) are repealed.
anended by adding a new

or cit counLy or other
ublic body shall be qoverned bY the als and procedures of

Article 3E of this Chapter for all genlracll awarded rsuant to
this section. "

Sec. 6. This act shalI become effective January t,
L992.
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sutruenv or r,gcrslerrve pnoposeL (oRArt gtLr,)

SCOPE:

GOALS FOR
STATEWIDE
AGENCIES:

GOALS FOR
LOCAL GOVTS:

AlI State agencies and local governments (cities,
counties, and school boards).

All contracts by State agencies for goodg - and
services and non-frighway construction' (Highway
construction left as is.)

A11 contracts by local governments of:
$50r000 or more for construction, or
$20r000 or more for goods and services'

(the thresholds now set for competitive bidding.)

103 participation by Minority Busi.ness. .Enterprises(witir minoiity womln but not minority disabled
counted toward this goal),

5? by Wornens Business Enterprises (w-ith only n9?-
minority, non-disabled women counted toward this
goal ) ,

2Z by Disabled Business Enterprises (with aIl
disabGd counted toward this goa1).

Notwithstanding goals, bitl does nothing to
prevent contrait frorn going to the lowest bidder.

Each Iocal government sets "appropriate." goals for
MBES, WBES, and DBES, based on what it believes
wiIl foster maximum contracting opportunities for
those groups within the local context. But the
bill sets a floor on what a local government may

deem "approPriate":

5B particiPation bY MBEs,
2.52 bY WBEs,
1? bY DBEs.

Notwithstanding goals, bilI does nothing to
prevent contralt from going to the lowest bidder.

central reporting to Department of Administration
by all State agencies, loca1 governments, and
tr-ottprof it corpoiations ( but not college or

REPORTING:



OTHER
FEATURES:

APPENDIX E

hospital ) that receives
General Assembly.

or more $500,000 from

Reporting required by category: male MBE, female
Ii{BE , whi te wBE , mi no r i ty wBE , wi th di sabled
identified in all those categories.

Directs Department of Administration to establish
procedures for outreach, notification, and
soliciLation of t'lBEs, wBEs, and DBEs.

Requires designation of MBE Iiaison officer in
each State agency and local governrnent to
coordinate program.

* Di rects Dept of Adninistration to certify
businesses as genuinely MBE, WBE, or DBE (with
reciprocal arrangements for Iocal governments that
wish to do their oh'n certification). Dept. of
Administration must establish a central directory
of certified businesses.

Makes fraud against certification process a Class
H felony.

EFFECTIVE: January L, L992.


