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TO THE MEMBERS OF THE 1989 GENERAL ASSEMBLY (SECOND SESSION,
1990):

The Legislative Research Commission herewith submits to you for your
consideration its interim report on Minority Business Contracts and Small Business
Assistance. The report was prepared by the Legislative Research Commission’s
Committee on Minority Business Contracts and Small Business Assistance pursuant
to Section 2.1 of Chapter 802 of the 1989 Session Laws.

Respectfully submitted,
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PREFACE

~ The Legislative Research Commission, est#blished by Article 6B of Chapter 120 of
the General Statutes, is a general purpose study group. Thé Commission is co-chaired
by the Speaker of the House and the President Pro Tempore of the Senate and has five
additional members appointed from each house of the General Assembly. Among the
Commission’s duties is that of making or causing to be made, upon the direction of the
General Assembly, "such studies of and investigations into governmental agencies and
institutions and matters of public policy as will aid the General Assembly in performing
its duties in the most efficient and effective manner” (G.S. 120-30.17(1)).
At the direction of the 1989 General Assembly, the Legislative Research
Commission has undertaken studies of numerous subjects. These studies were grouped
into broad categories and each member of the Commission was given responsibility for

one category of study. The Co-chairs of the Legislative Research Commission, under .

| the authority of G.S. 120-30.10(b) and (c), appointed committees consisting of

members of the General Assembly and the public to conduct the studies. Co-chairs,
one from each house of the General Assembly, were designated for each committee.

The study of Minority Business Contracts and Small Business Assistance was

~ authorized by Section 2.1(8) of Chapter 802 of the 1989 Session Laws (1989 Session).

That act states that the Commission may consider Senate Bill 927 and House Joint
Resolution 1514 in determining the nature, scope and aspects of the study. The
relevant portions of Chapter 802 and Sena‘te Bill 927 and HJR 1514 are included in
Appendix A. The Legislative Research Commission grouped this study in its
Governmental Capital Assets, Contracting and Functioning area under the direction of
Senator Ralph A. Hunt. The Committee was chaired by Senator Hunt ﬁnd -
Representative Thomas C. Hardaway. The full membership of the Committee is listed

1



in Appendix C of this report. A committee notebook containing the committee minutes

and all information presented to the committee is filed in the Legislative Library.




COMMITTEE PROCEEDINGS.

The Committee is charged with conducting a study based on:

* Sepate Bill 927, which proposed a 10% goal for participation by minority
businesses in all State contracts; and

* House Joint Resolution 1514, which proposed a study of coordination and
duplication in small business assistance programs.

The Committee has met three times. 1t has focused thus far on participation
by minorities, females, the disabled, and small businesses in public contracts.
The co-chairmen hope to coordinate the study of small business assistance
programs with a performance audit of the same topic that is now being
conducted by the Office of the State Auditor.

In its study of participation in public contracts by the various categories of
disadvantaged businesses, the Committee has done the following:

* Examined the various goals programs that are now in place for public
contracts, most prominently the 10% goals that the 1989 General
Assembly enacted for construction contracts in public buildings and
highways, and the Governor’s 4% goals program for procurement of
goods and services in his Cabinet departments.

* Requested and received an Attorney General's opinion on the
constitutionality of North Carolina’s goals approach in light of the U.S.
Supreme Court’s decision in the case of City of Richmond v. Croson. The
;\ttomey General stated that goals provisions are constitutional on their
ace.

* Received reports on participation by the various categories of
disadvantaged businesses in public contracts. The Office of Purchase and
Contract reported on the data it has collected from the Governor’s Cabinet
departments, and the legislative staff conducted its own survey of all State
agencies. One of the chief findings of the surveys was the spottiness of
available data.

* Heard from spokespersons of groups affected by the government decisions
on participation and goals: minority business, women, the disabled,
contractors, small business, local government.

At its third meeting, on March 20, the Committee tentatively approved a
proposal by the Co-Chairmen that the Committee recommend to the short
session a bill to empower the Office of Purchase and Contract to collect and
report data on participation by minorities, women. and the disabled. from all
state agencies and from local school boards. The bill would enable to Office to
provide a service that it provided during the 1987-88 fiscal yvear. but has not
provided since that time for anything beyond the Cabinet departments.



At its fourth meeting on April 17 the Committee approved a draft of this
interim report, including the Findings and Recommendation on Page 5 and the
Legislative Proposal at Appendix D.

1t is expected that the Committee will continue its inquiry into both aspects
of the study before it decides on recommendations to make in its final report to
the 1991 General Assembly.




FINDINGS AND RECOMMENDATIONS.

BACKGROUND: In 1983 the General Assembly enacted a statement of policy "to
encourage and promote the use of small, minority. physically handicapped and women
contractors in State purchasing of goods and services.” G.S. 143-48.

For the 1987-88 Fiscal Year the Department of Administration was authorized and
directed by the General Assembly to collect, compile and report on data showing
participation by. minority, women and disabled businesses in all agencies of State
Government, ail campuses of the University of North Carolina, all community colleges,
and all local school districts. The Department’s authority was ‘based on Section 52 of
Chapter 738 of the 1987 Session Laws, which appropriated $50.000 for the Department
and directed it to use the money for a goals and reporting program. (Appendix B). |

The Department determined, however, that for the 1988-89 fiscal year it had no
. authority to spend funds it had available to continue the goals/reporting program for
- any agencies beyond the Governor's Cabinet Departments, even though authority. for
such continuance gp_% 10 be set out in Section 38 of the Appropriations Act of
1988 (Session Law Chapter 1086 at Appendix B). The Department’s reasoning,
~ concurred in by attomeys for the General Assembly, was this:

1. That Section 38 of the act directed the expenditure of $50.000 for the
reporting program in 1988-89 nif appropriated by the General

Assembly...”

2. That the appropriations committee of the General Assembly
considered appropriating the $50,000, but the General Assembly did
not appropriate it. '

3. That G.S. 143-16.3 (Appendix B), after prohibiting the expenditure of
funds for purposes considered by the General Assembly -but not
approved for appropriations, goes on to specify that "the General
Assembly has considered a purpose when ... any committee of the

Senate or House of Representatives deliberates on that purpose.”

Since its determination that it could no longer collect data from all State
and educational agencies, the Department of Administration has continued to
collect data for the Governor's Cabinet Departments under authority of an
" Executive Order whose origins predate the legislative authorization for the
goals/reporting program. In collecting that data. the Department has separately
collected participation rates for minorities, women and the disabled, but not
for small businesses.

Section 38 of the 1988 Appropriations Act expired July 1. 1989 with the
end of that fiscal year. The 1989 General Assembly enacted nothing to
continue it. The same 1989 General Assembly did. however. direct the State

Construction Office of the Department of Administration to collect similar data
from public agencies on participation in construction contracts.

FINDING [ The Committee finds that. in order to make informed policy
decisions, the General Assembly needs information about the participation of



minorities, women, and the disabled in public contracts for the procurement of
goods and services.

FINDING II: The Committee finds that both the Governor and the General
Assembly have recognised the need to collect data on participation of
disadvantaged businesses in public contracts: the Governor through his
Executive Orders and the General Assembly through its expansion of the
Governor's Executive Orders for procurement contracts during 1987-88 and its
own direction in 1989 that data be collected on construction contracts.

FINDING III: The Committee finds that the operation of G.S. 143-16.3 in
reducing the data-collecting authority of the Office of Purchase and Contract

did not represent a fully conscious decision of the General Assembly not to
have the data collected.

FINDING IV: The Committee finds that data on participation by
disadvantaged businesses is most useful when reported separately for
minorities, women, etc. The Office of Purchase and Contract, recognising this
fact, has voluntarily set up its reporting system so that rates for the difterent
kinds of disadvantaged businesses are reported separately.

RECOMMENDATION L The Committee recommends that the 1989 General
Assembly at its 1990 Session amend G.S. 143-48 to do the following:

(. direct all governmental entities required to use the services of the Department
of Administration for purchasing goods and services O report to the
Department annually its rate of participation in procurement contracts by
minority-owned, women-owned, and disabled-owned businesses;

2. direct that the reports be done separately for. minorities, women, and
disabled, making clear that a woman or disabled person is not a minority
unless that person is also a member of one of four recognised racial/ethic
groups. :

3. require that the Department collect and compile the data and make an annual
report to the General Assembly.

RECOMMENDATION II: The Committee recommends that the General Assembly
state clearly its intention that the Department use whatever money is available that is
needed to gather data, so that G.S. 143-16.3 does not once again apply.

‘R_ECOMMENDAT!ON III: The Committee recommends that the Department be
directed to include in its 1991 report to the General Assembly any data from previous
years that it has received but has not reported.

Recommendations I, 11, and IlI are incorporated in the draft bill at Appendix D.




APPENDIX A

GENERAL ASSEMBLY OF NORTH CAROLINA
1989 SESSION
RATIFIED BILL

CHAPTER 802
SENATE BILL 231

AN ACT TO AUTHORIZE STUDIES BY THE LEGISLATIVE RESEARCH
COMMISSION, TO CREATE AND CONTINUE VARIOUS COMMITTEES AND
COMMISSIONS, TO MAKE APPROPRIATIONS THEREFOR, AND TO DIRECT
VARIOUS STATE AGENCIES TO STUDY SPECIFIED ISSUES.

The General Assembly of North Carolina enacts:

PART 1. TITLE
Section 1. This act shall be known as "The Studies Act of 1989.”

PART I1.-----LEGISLATIVE RESEARCH COMMISSION

Sec. 2.1, The Legislative Research Commission may study the topics listed
below. Listed with each topic is the 1989 bill or resolution that originally proposed the
issue or study and the name of the sponsor. The Commission may consider the original
bill or resolution in determining the nature, scope and aspects of the study. The topics
are:

(8) State Procurement Contracts to Minority Business Enterprises (S.B.
927 - Hunt of Durham) and Small Business Technical Assistance
Programs (H.J.R. 1514 - Colton),

Sec. 2.2. Legislative Activity Between Legislative Sessions and Procedures
to Shorten the Legislative Session. The Legislative Research Commission may study
the procedures of this State's, other states’ and other legislative bodies® practices and
procedures regulating legislative and study activity and may make recommendations as
to changes in law, procedures and rules that will lead to greater efficiency in the
legislative process while safeguarding the rights of all members of the General
Assembly and of the citizens in this State’s legislative process.

Senate Bill 231
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Sec. 2.4. Committee Membership.  For each Legislative Research
Commission Committee created during the 1989-1991 biennium, the Cochairmen of the
Commission each shall appoint a minimum of seven members. :

Sec. 2.5. Reporting Dates. For each of the topics the Legislative'Research
Commission decides to study under this act or pursuant to G.S. 120-30.17(1), the
Commission may report its findings, together with any recommended legislation, to the
1990 Session of the 1989 General Assembly or the 1991 General Assembly, or both.

Sec. 2.6. Bills and Resolution References. The listing of the original bill or
resolution in this Part is for reference purposes only and shall not be deemed to have

incorporated by reference any of the substantive provisions contained in the original bill

or resolution.
Sec. 2.7. Funding. From the funds available to the General Assembly, the

Legislative Services Commission may allocate additional monies to fund the work of the
Legislative Research Commission.

PART XXV.-—-EFFECTIVE DATE

Sec. 25.1. This act shall become effective July 1, 1989.

In the General Assembly read three times and ratified this the 12th day of
August, 1989.

Senate Bill 231
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GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 1989

SENATE BILL 927

Short Title: Minority Business Enterprises. (Public)
Sponsors: Senators Hunt of Durham, Ballance. Richardson, and Martin of
Guilford. o

Referred to: Small Business.

April 18, 1989

A BILL TO BE ENTITLED
AN ACT TO PROVIDE OPPORTUNITIES TO PARTICIPATE IN STATE
PROCUREMENT CONTRACTS TO MINORITY BUSINESS ENTERPRISES.
The General Assembly of North Carolina enacts:
Section 1. Chapter 143 of the General Statutes is amended by adding a
new Article to read:

"ARTICLE 3E.

»Minoritv Business Enterprises,

"§ 143-64.40. Purpose.

The purpose of thic Article is to provide maximum contracting _opportunities 0

minority business enterprises. To further this purpose:
(1) Each Department, except the Department of Transporiation 2s 10
construction _contra chall structure its_procedures for pr curin

3 i servic maintenan and nstruction tempt 1
achieve a_minimum ~roal of ten percent (10¢7) of the total dollar

value of these procurements that_are made directlv or indirectiv

from certified minoritv_business enterprises;
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1 () The Department of Transportation shall structure its procurements
2 for procuring construction to attempt to achieve participation by
3 certified minority__business enterprises. in the amount of 2
4 minimum goal of ten percent (10%) of the dollar value of contracts
5 s of ndr ousan lars (S 00) on the prim
6 r tract Jevel: and
7 (3) Each procurement agencv shall structure its procedures for
8 procuring _supplies, services, maintenance, and construction 1o
9 encourage a fair participation in the State procurement process by
10 certified minorjty business enterprises,
11 "§143-64.4]1, Definitions.
12 Ac used in this Article_unless the context indicates otherwise;
13 (1) :Cernification' means 3 determination bv the Minority_Business
14 ' Development agency in_the Department of Commerce that a legal
15 entitv is a minority business enterprise for purposes of this Article,
16 (2) ‘Control' means the exercise of the power to_manage and operate
17 2 business enterprise,
18 (3) :Department” means the Department of Administration. The
19 Universitv__of North _Carolina. and__the Department of
20 Transportation.
2] (4)  :Goal' means a voluntary percentage or quantitative ohjective,
22 (5) :Minority Business Enterprise® (MBE). means anv legal entity,
23 other than a joint venture. organized to engage in commergcial
24 transactions. that is at least fiftv-one percent (51%%) owned and
25 controlled bv_one or more minorityv persons. or a non-profit entity
26 oreanized 1o _promote the interests of the physicallv_or mentally
27 disabled, |
28 (6) :Minoritv person’ means 3 _member of a sociallv_or economically
29 disadvantaged minoritv_group, and includes Blacks, Hispanics,
30 American Indians, Alaska natives. Asians, Pacific Islanders,
31 women. and the phvsicallv or mentallv disabled.
32 () :North Carolina Minoritv Business Development agency’ means an
33 acency _in the Small Business Development Division of the
34 Department of Commerce,
35 (]) :Ownership’ means:

Senate Bill 927 '
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Page 6

providing the supplies, services, maintenance, Or construction

activity being procured, and that may be reasonablv_expected 10 be
interested in _an __upcoming procurement as decided by the

Depariment Oor_procurement agency, shall be sent a copy of the
solicitation _notice as part of the solicitation process being

emploved for the business community in general. The Department
or procurement agency shall solicit 3 sufficient number of MBEs as

to reasonably pssure one Or mMOI¢ MBE__responses 10 the
colicitation. A Department or procurement agcncy shall _hove
fulfilled the solicitation requirements of this_Article if it has used
the central directorv_in the solicitation process. Each solicitation
notice shall include the following statement: *Minority _business
enterprises are encouraged to respond to this solicitation notice.’

Within 30 davs following the first day of the fiscal vear. everv
Department and procurement agency shall forward to the Minority
Business Development agency 3 compiete listing_of all known
recularlv recurring _procurement_solicitations reasonahlv"exnemed
to be of one hundred thousand dollars ($100.000) or more. The
list shall include the subject of the contract. where the work i 10
be performed or deliverv made, the approximate_solicitation date
and the name and telephone number of the procurement officer.

The Minoritv Business Development agency shall compile 8 master
list containing_ the above information. and_distribute it_to the
Division of Small Business Development of the Department of

Commerce. appropriate minority business  2ssociations.  mMinority

business assistance agencies  trade orranizations, and to each

Department and procurement agency which shall post the list on
all bid boards for the remainder of the fiscal vear,
xcent for sole source. _small. and emergency procurements. 2 \Y

‘of the solicitation notice for each procurement shall be sert to the

Minoritv Business Development agency for distribution to the
appropriate minoritv__business associations.  minority__~usiness

assistance agencies. and trade oreanizations identified " the

\inoritv Business Development agency. One copy of solicitauon

documents for these procurements shall be made available by the

Senate 8ill 927
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1 Department or agCncy. free of charge, to these entities on request,
2 The copy shall be marked "For Informationa! Purposes Only.”

"§ 143-64.48, Procurcment solicitations.

3

4 (a) A Department Or procurement agency shall assess the potential for MBE
5 participation expected under each of the methods described in subsection (b) of this
6 section before initiating the procurement. The Department_or procurement agency
7
8
9

<hall utilize the MBE procurement method, or combination_of methods decided most

appropriate for the particular contract,
(Y The following factors _shall_be used 1o _anticipate the decree _of MBE

10 participation, to decide the MBE subcontract participation goal, when used. and the
11 MBE procurement method to be used:

12 (1) The extent to which the direct solicitation, subcontracting
13 opportunity _method, _or combination _of _both methods, 18
14 determined most likelv 10 result in_maximum MBE participation in
15 the contract;

16 (2) The number of MBEs listed in the central directory or otherwise
17 identified for a particular supply. _service, maimenancé. or
18 construction;

19 3 The peographical proximity. when relevant. of MBEs identified
20 under subdivision (2) of this section to the location of the \\‘orkic'
21 be performed;

22 () The feacibilitv_of subcontracting opportunities siven the nature and
23 extent of the proposed contracl: and

24 (5)  Specific statutory participation goals applicable 10 2 Department's
25 procurement.

26 (¢} The Depariment of Administration may emplov the following nrocurement

27 methods:

28 (1)  Direct solicitation. If known_ MBEs can provide the entire
29 contract. then the MBEs may be solicited directiv_a< part of the
30 <olicitation_process being emploved for the business commuhin- in
31 general,

32 () MBE subcontract method. _ Norwithstanding whether 2 direct
33 <olicitation ic_made_ under cubdivision (1) _of thic subwection, all
34 Department_of Transportation consiruction CONIracts in excese of
35 one hundred thousand _dollars (§100.000) __and__all _other

Senate Bill 927 _ Page‘
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construction contracts in excess of fiftv thousand dollars ($50,000)
<hall contain an MBE subcontract participation goal, expressed as 2
percentage of the dollar value of the contract that_should be
artempted _to _be subcontracted to MBEs. A Department or
procurement agency may establish an MBE subcontract goal for a

3 W

icu structi contract fifrv t llars (S5
nv.s ly, maint . or service contract. A bidder

or offeror shall submit with its bld or proposal a completed MBE

utilization _aff fidavit _on @ form provided by __the anoronnatg
Department _or procurement agency. The names of prime

contractors requesting Or purchasing _solicitatiop documents for

construction _contracts_shall be made available on request 10 any
certified MBEs whose specialtv__sugpests _apn _interest in
subcontracting. Each prime _contractor eiven  solicitation

documents as part of a procurement under the MBE_ subcontract
method, and who does not have an updated central directory shall

be given, upon request,_one COpy. of the directorv or the pertinent

nortions for purposes of soliciting cubcontract _quotations, bids. or
offers from certified MBEs.

(3) Combination procurement method. A combination of direct
<olicitation _and the MBE subcontract methods, pursuant 10
cubdivisions (2) and (3) of this subsection, which mav_be used
when the Department or procurement agency decides thic method
will be most likelv to achieve the greatest decree of MBE
participation.

(4) Pre-bid and pre-proposal _conferences. When nre-bid_or pre-
proposal conferences are held. the Department or procurement
acency shall explain the MBE subcontracting goal. if applicable,
the MBE provisions of the solicitation, the documentation required
and its relationship to the bidder responsiveness and responsibility
gr_offeror acqemabi]itv determinations_which will be made in

connection with the evaluatior process,
Federal requirements. To the extent required hv_federal pesistance

—_
l’Jo
e’

instruments applicable 1o contracts jet by the State under 2 federal

Page 8 Senate Bill 927
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assistance program, those MBEs meeting requirements and criteria

of the federal government shall be utilized,
"§ 143-64.49. Contract award. ’
(2) The Department of Administration may_require all determinanions under this
G.S. 143-64,50 to be made hefore execution of a contract, orvapproval by

section and
h r r_bot
(b) A contract ipvolving subcontracts_shall be subject to the Department OF

procurement agency concluding that the apparent low bidder or_successful offeror
meets the applicabie MBE participation_provisions contained in the solicitation, The
apparent low bidder or successful offeror shall, within 10 working davs from the date
of award of the contract or notification that it jc the apparent low hidder or successful

offeror. whichever is earlier, submit _anv_required documentation. _Nothing in this
reculation is_intended to preclude the award of a contract conditionallv_upon recejpt

of anv required documentation,
(c) Whenever an uncertified minoritv business is identified for contract award, the

Department_or procurement agency chall forward the affidavit of the minority
husiness _to__the Department of Administration _and__the Minority _Business
Development agency for certification_consistent with G.S. 143-64.53. A contract may
be awarded notwithstanding the nendency_of certification. The certification enti

shall notifv_the Department or procurement agency promptiv_of its disposition. :.
the event of an unfavorable disposition, the Department or procurement agency shall
include that fact as part of its annual report_and mayv not. in the future. treat_that

business entitv as an MBE until it is certified.

(8) If a Department or procurement agency determines that_the apparent low
bidder or successful offeror has not complied with the MBE subcontract participation
contract goal and hae not obtained a wajver in accordance with G.S. 143-64.50. or if

the bidder or offeror fails to submit the documentation required bv _the solicitation,

the procurement officer. upon review by an assistant attornev ceneral and approval of

the Department or agencv head having iurisdiction_over the contract, mayv reject the -
bid or offer or cancel the award of the contract. _The reasons for this action shall be

<pecified in writing and mailed or delivered to the bidder or offeror.
"§ 143-64.50. Waiver.
(a) If. for anv reason. the apparent Jow hidder or successful offeror i< unable to

achieve the contract goal for MBE participation. the hidder or offeror mas reaquest. in

writing. an exception to the goal with justification, including the following:

Senate Bill 927 : Page
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(1) A_detpjled statement of the efforts made to select portions of the
work proposed 1o be performed by MBEs in order to increase the
tikelihood of achieving the stated goal;

() A _detailed statement of the efforts_made to contact and negotiate

with MBEs including;

a, The names, addresses, dates, and telephone numbers of

MBEs contacted, and
b, A description _of the information provided to MBEs
rdi ] ificati n nticipated _tim

schedule for portions of the work to be performed;

(3) Asto each MBE that placed a subcontract quotation or offer which
the apparent low bidder or successful offeror considers not to_be
acceptable. a detailed statement of the reasons for_this conclusion:
and

(3) A list of minority subcontraclors found 1o be unavailable. This list
should be accompanied bv_an MBE unavailabilitv_certification
siened bv the MBE, or a statement from the apparent low bhidder
or successful offeror that the MBE refused to rive the writien
certification, .

(b) A waiver of an MBE contract goal mayv be eranted_onlv upon 2 reasonable
demonstration_bv_the bidder or offeror that MBE participation _was unable to bhe
obtained or was unable to be obtained at a reasonable price. and a determination by
the asencv head or the agency head’s designee that_the public interest i served bv a
waiver. In making a determination under this section. the asencv head or agency
head's desipnee mav_consider engineering estimates, cat Jogue prices, general market
availabilitv. and availabilitv of MBEs in the area work is to be performed. other bids
or offers and subcontract bids or offers substantiatine_significant variances between
‘ non-MBE cost of participation, and their impact on the overall cost of the
contract to the State, and anv other relevant factor,

(¢) A Department or agency head mav waive any of the provisions of GS,
143-64.48 and G.S. 143-64.39 for a sole source or emergency procurement in_which

the public interest cannot reasonably accommodate use of those procedures.

(d) When a waiver is granted. except waivers under subcection (¢) of thic section,

one copy of the waiver determination and the reasons for the determination shall be

Page 10 Senate Bill 927 |
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kept by the MBE Liaison Officer _with another copy forwarded to the Minority

1 vel t ncy

"§ 143-64.51, Amendment for unforeseen circumstances.
If at any time before execution of a contractl, the apparent low bidder or successful
ror ines t_an < become or wijll become¢ unavailable, then the

apparent low bidder or successful offeror shall immediately notify_the procurement
officer. _Anv desired change in the schedule for participation shall be approved in
advance by the orocurement officer and shall indicate the contractor’s efforts 10
cubstitute _another MBE subcontractor 10 perform the work. Desired changes
occurring after the date of contract execution may OCCUr onlv upon_written approval
by the Department Qr agency head and_subsequently by contract amendment,

“§ 143-64.52, Compliance.

(a' To assure compliance with MBE subcontract requirements, 3 Department_or

procurement agency may require a_contractor 1o furnish;
(1) Copies_of purchase orders. subcontracts. cancelled checks, and
other records that mav indicate the number, names, dollar value of

MBE subcontracts, dates, and schedule time for performance of -~

work bv an MBE subcontractor; and
() Enty foran on-site verification inspection, .

(€] Upon _determining a contractor’'s__noncompliance, the Department _or
procurement agencyv_shall notifv_the contractor in writing of its_findirgs and shall
specifv_what corrective actions _are required. The contractor shall be required 10
initiate the corrective actions within 10 davs and_complete them within the ume

specified by the Department or procurement agency,

(¢} If a Department OF procurement agency determines that substantial non-
compliance with MBE contract provisions exists and that the prime_contractor refuses
or fail¢ to_take the corrective action required by _the Department or procurement

agency. then the following sanctions may be invoked:
(1) Termination of the contract;
() Referral to the office of the Anornev General for appropriate
action: or
(3) Initiation of anv other specific remedyv identified by contract,

"§ 143-64.53. Certification.
(a) Contractors seeking 1o be certified bv_and do business with the Denartment of

Transportation shall use certification_procedures developed by that Depa--ment. The

Senate Bill 927 ‘ Page 11
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1 L t
2 procedures,
3 (b)Y  Contractors_seeking 10 be certified for procurements solicited by other
1 rtments Or procur nt ncies ] fi n licauon with the Minorty
s iness Dev » of Nor r
6 (¢) The Minorityv Business Development pgencv may request the following
7 rmati ist | rtificati recertification d certificati
8
9
10 T nts, stock certificat t ransfer ledger. v_additional
11 it-shari reements_or_buvout righ r_in the case of
12 partnership, the partnership agreement;
13 (2) Current financial statements, business licenses, the prior two vears’
14 federal tax retur ncell hecks, resumes _of principal parties
15 n nv_relevant rsonal and third-partv_acreements, such a
16 rental and management agreements;
17 (3) Anv_other information that the certifving entitv determines jis
18 necessary,

19 Failure to furnish the requested information within 2 reasonable time as specified in
20 writing mav result in a denial of certification or recertification, or 2 determination 1o

21 decertify,

22
2
24 required.

28 MBEs certified before the effective date of this Article mav be recertified as required

29 bv Minoritv Business Development agency

30 . .

31

32 lv_for certification 12 months from the date of the decerification. A new
33 1 i i i shall be submined a< if the
34 business entityv_were requesting initial certification,

35 "8 143-64.54. Reporting requirements,

Page 12 ’ Senate Bill 927
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(a} _Each Department and procurement JgENCY <hall make a report annually
within 90 days followine _the close of the fiscal vear to_the Minority Business
Development agency:
(1) The total number _and value of its procuremenis from State
certified _MBEs _as _prime contractors, _and separately __as
S {r
&) lIn; percentage which purchases _and contracts from MBEs
represent of its otal number and value of its procurements from
business enterprises for the fiscal vear just ended;

(3) The number of waivers granted pursuant to G.S. 143-64.50: and
(4) An_evaluation by the Deparument of the success of its MBE
program.

The Minoritv_Business Development ageENCY chall prepare an annual report
summarizing MBE participation throughout _the State for submission by the end of
each calendar vear 10 the General Assembly _and 10 each Department _and
procurement agency.”

Sec. 2. G.S. 143-48 reads as rewritten: ;
"§ 143-48. State policy; cooperation in promoting the use of small, minority, physically
handicapped and women contractors; purpose. A

It is the policy of this State to encourage and promote the use of small. minority,
physically handicapped and women contractors in State purchasing of goods and
services. All State agencies, institutions and political subdivisions shall cooperate with
the Department of Administration and all other State agencies, institutions and
political subdivisions in efforts to encourage the use of small. minority, physically
handicapped and women contractors in achieving the purpose of this Article, which
is 1o provide for the effective and economical acquisition. management and
disposition of goods and services by and through the Department of Administration.
Accordingiv, all contracts entered into for the purchase of goods and services
pursuant_to this Article shall be subiect 1o _the provision of Article 3E of this

R

hapter.”

Sec. 3. G.S. 143-135.5 reads as rewritien: '
n§ 143-13535. State policy; cooperation in promoting the use of small, minority,
physically handicapped and women coOntractors; purpose.
It is the policy of this State to encourage and promote the use of small. minority..
physically handicapped and women cOntractors in State construction projects. All.

Senate Bill 927 ' ‘ Page 13
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State agencies.' institutions and political subdivisions shall cooperate with the
Department of Administration and all other State agencies, institutions and political
subdivisions in efforts to encourage and promote the use of small, minority,
physically handicapped and women contractors in achieving the purpose of this
Article. which is the effective and economical construction of public buildings.

Accordingly, all contracts entered into for the purchase of goods and services
pursuant 1o this Article shall be subiect 1o the provision of Article 3E of this

Chi p!:f L)

Sec. 4. G.S. 136-28.4 reads as rewrilten:
“§ 136-28.4. State policy; cooperation in promoting the use of small, mmonty.
physically handicapped and women contractors. -

It is the policy of this State to encourage and promote the use of small., minority,
physically handicapped and women contractors in the construction, alteration and
maintenance of State roads, streets, highways, and bridges and in the procurement of
materials for such projects, All State agencies. institutions and political subdivisions
shall cooperate with the Department of Transportation and all other State agencies,
institutions and political subdivisions in efforts to encourage and promote the use of
small, minority, physically handicapped and women contractors in such State
construction, alteration. maintenance and procurement. Accordingly, all contracts
entered into for construction, alteration, maintenance. and procurement jn excess of
one hundred thousand dollars ($100,000) pursuant to this Article shall be subject to
the provisions of Article 3E of Chapter 143 of the General Statutes.”

Sec. 5. This act shall become effective January 1. 1990.

Page 14 Senate Bill 927
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HOUSE JOINT RESOLUTION 1514

| 'Sponsors:i Representatives Colton: Redwine. DeVane, and Hardaway.
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Referred to: Rules.

May 1. 1989

A JOINT RESOLUTION TO AUTHORIZE THE LEGISLATIVE RESEARCH
COMMISSION TO STUDY SMALL BUSINESS TECHNICAL ASSISTANCE
PROGRAMS.

Whereas, The North Carolina Department of Administration has
estimated that the State spends approximately $9.000.000 each year on small business
assistance programs: and ’

Whereas, program direction and administration is divided among a
number of different agencies. including the Small Business Division in the
Department of Commerce. the Technological Development Authority in. the
Depanment of Commerce, the Small Business Centers in the Department of
Community Colleges, and the Small Business and Technology Development program
in The University of North Carolina: and '

Whereas. several universities have affiliated economic development
centers, such as the Regional Development Institute. the Center for improving Rural
and Coasial Living, and the Center for Improving Mountain Living, which offer
business-related assistance: and

Whereas, regional organizations such as Councils of Government and
other development and planning agencies aiso receive annual appropriations for
economic development: and '



O 00 ) O W b Wty —

b b b pd ps s s b s s
O 00 8 O v & W W — O

J

J

b
3}

9

19 12 W
[ SRV, T -

)

J

w L) L2 W W
mﬁwwwoo'

Appendix A

GENERAL ASSEMBLY OF NORTH CAROLINA SESSIC N 1989

Whereas. in addition. there 1s also & variety of services from State. local,

and volunieer organizations: .
Now, therefore. be it resolved by the House of Representatives. the Senate

concurring:
Section 1. The Legislative Research Commission is authorized to study

small business assistance programs. The Commission shall: ‘

(1) - Develop a complete listing of all small business technical assistance
services currently offered in North Carolina. with special emphasis
on those receiving annual appropriations of State funds specifically
directed to technical and managerial assistance:

(2) Determine what services are offered and 10 what exient they are
utilized:

(3) ldentify areas of overlap and duplication:

(4) Explore particular kinds of services actually needed by small
business, and 1o what extent these are provided by existing
agencies: and

(5) Investigate the extent of coordination and cooperation among the

service providers.

Sec. 2. The Commission shall include representatives from small
businesses in both urban and rural areas of the State in its study of small business
assistance programs. In addition, the Commission shall include at least one
representative of a State, local government, or private entity that provides a small
business assistance program.

Sec. 3. The Commission shall make a final report of its findings and
recommendations to the 1991 Session of the General Assembly. The report shall
include recommendations on the following issues:

(1) How to improve coordination and efficiency of service delivery

among the programs providing small business services;

(2) Whether additional changes, including additional services, are

needed to provide quality assistance 1o small business;

(3) The need for increases or decreases in funding to carry out these

recommendations: and
(4)  Whether to develop a performance-based funding sysiem for
providers of technical and managerial services to small business in

North Carolina.

Pége 2 House Joint Resolution 1514
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Sec. 4. This resoluuion is effective upon ratification.

House Joint Resolution 1514
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APPENDIX B

CHAPTER 738 Session Laws — 1987

Requested by: Rep. Bob Etheridge
—~---SMALL BUSINESSES/STATE CONTRACTS

Sec. 52. (a) Of the funds appropriated in a reserve o the Office
of Sime Bugget and Management in Section 2 of this act, the sum of
fifty thousand doliars (850.000) for the 1987-88 fiscal year shall be
used by the Depariment 10: ,

(1)  idemify small businesses, especially those owned by
minorities, disabled persons. and women. that could do business with
the State. and to provide pre- and posi-bid information and assistance
1o these businesses on how 1o do business with the Swe;

(2) publish and distribute 10 State purchasers a directory of small
business enterprises. especially those owned by minorities, disabled
persons, and women: and .

(3) establish a system 10 monitor. record. and measure the use
of small businesses, especially those owned by minorities. disabled
persons. and women. by the Siate.

(b) The General Assembly urges all subdivisions and agencies of
the State. all jocal povernments. and all other entities, authorized 10
use the services of the Department of Administration in the purchase
of materials. supplies. and equipment, (i) 10 panicipare in a Program
to Encourage Business Emterprises Owned by Minority, Women and
Disabled Persons. and (ii) 10 purchase a2 minimum of four percent
(4%) of their contract purchases from businesses owned by minorities,
disabled persons. and women. provided that the purchases comply
with the policy set forth in G.S, 143-48.

All participating entities required 10 use the services of the
Depariment of Administration in the purchase of materials, supplies,
and equipment shall report 10 the Depariment of Administration in
March of 1988 on what percentage of their contract purchases were
from bysinesses owned by minoriues, disabled persons. and women.
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CHAPTER 1086 Session Laws — 1988

- —— et

Requested by: Representatives Bob Etheridge and Hardaway
«--=CONTINUE PROGRAM TO ENCOURAGE STATE
PURCHASES FROM MINORITY BUSINESSES

Sec. 38. Section 52 of Chapter 738 of the 1987 Session Laws

reads as rewrinen: < :

*Sec. 52. (a) Of the funds appropristed in a reserve to the Office
of State Budget and Management in Section 2 of this act, the sum of
fifty thousand dollars ($50.000) for the 1987-88 fiscal vear, and an
additional sum of fifv thousand dollars (550.000) for the TT98B-89
Tiscal vear il appropriaicd by the General Assembiy. shall be used by
the Department to:

(1) ldemify small businesses, especially those owned by
minorities. disabled persons. and women, fhat could do
business with the Staie. and to provide pre- and posi-bid
information and assistance 10 these businesses on how to do
business with the Siate; ) .

(2) Publish and distribute 1o State purchasers 2 directory of
small business enterprises, especially those owned by
minorities, disabled persons, and women; and ~

(3) Establish a sysiem to monitor, record, and measure the use
of small businesses. especially those owned by minorities,
disabled persons, and women, by the Swte.

(b) The General Assembly urges all subdivisions and agencies of
the State. all local governments, and all other entities, authorized 10
.use the services of the Depanment of Administration in the purchase
!of materials, supplies, and equipment, (i) 10 participate in & Program
po Encourage Business Enterprises Owned by Minority, Women and
Disabled Persons. and (ii) 10 purchase a minimum of four percent
4%) of their contract purchases from businesses owned by minorities,
tisabled persons. and women, provided that the purchases comply
with the policy set forth in G.S. 143-48. -

{ All pamicipating entities required to use the services of the
Department of Administration in the purchase of materials. supplies,
and equipment shall report to the Depanment of Administration in
March of 1988 and in March of 1989 on what percentage of their
contract purchases were trom businesses owned by minorities,
disabled persons. and women . and what percentage of the contract
bids for such purchases were from businesses owned bv such persons.

ne nment of Aoministration shall provioe the reports to the
Touse and Senate Base Budgel Appropriations Comminees on_General
Government 1n April of 1989,

For the purpost of this section. whenever it is specified that 2
busimess must bc owned DV minorines. disabled persons. and women,

it means such persons who are aiso either United States Gitizens or
Ununed States Nauonals.”
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§ 1&3-16.3. No expenditures for purposes for which
the General Assembly has considered
but not enacted an appropriation.

Notwithstanding any other provision of law, no funds from any
source, except for gifts, grants, and funds allocated from the Contin-
pency and Emergency Fund by the Council of State, may be ex-
pended for any purpose for which the General Assembly has consid-
ered but not enacted an appropristion of funds for the current fiscal
period. For the purpose of this section, the General Assembly has
considered 2 purpose when that purpose is included in 8 bill or
petition or when any committee of the Senate or the House of Rep-
resentatives deliberates on that purpose. (1985 (Reg. Sess., 1986), ¢.
291)4. 8. 177; 1987 (Reg. Sess., 1988), ¢. 1086, 5. 50; 1988, ¢. 782, &.

Eii‘wr'ﬁiolc. -—
ion Laws 1987 (Reg. Sess., 1988),
¢ 1086, 5. 172 is a severability chunee).
Session Laws 1989, ¢. 752, 5. 167 con-
tains a severability claune.
Efiect of Amendments. — The 1887
(Reg. Sess., 1988) amendment. efiective
July 1, 1988, insened "Noiwithsianding

any other provision of lsw” at the begin-
ning of thir seclion. B

The 1988 amendment. effecrive July
}. 198'1.e né:ened “and funds allocated
rom niingency and Emergency
Fund by the Couneil of Suare” in the first
sentence.







APPENDIX C
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THIS IS A DRAFT 19-APR-90 17:00:25

Short Title: Participation Reports. (Public)

Sponsors:

Referred to:

A

A BILL TO BE ENTITLED
AN ACT TO REQUIRE REPORTING TO THE DEPARTMENT OF
ADMINISTRATION OF PARTICIPATION BY DISADVANTAGED
BUSINESSES IN PUBLIC PROCUREMENT CONTRACTS AND TO
REQUIRE THE DEPARTMENT TO COLLECT, COMPILE, AND
REPORT THE DATA.
The General Assembly of North Carolina enacts:
Section 1. G.S. 143-48 reads as rewritten:
8 143-48. State policy; cooperation in promoting the use of small,
10 minority, physically handicapped and women contractors; purpose.;
11 required annual reports.
12 (a) It is the policy of this State to encourage and promote the use of small,
13 minority, physically handicapped and women contractors in State purchasing of
* 14 goods and services. All State agencies, institutions and political subdivisions
15 shall cooperate with the Department of Administration and all other State
16 agencies, institutions and political subdivisions in efforts to encourage the use
17 of small. ‘minofity. physically handicapped and women contractors in achieving
18 the purpose of this Article, which is to provide for the effective and economical
19 acquisition, management and disposition of goods and services by and through
20 the Department of Administration. . .
21 by Al governmental entities required by statute to use the services of the
22 Depanment of Administration in_the purchase of goods and services shall
23 report_to_the Department of Administration annually on what percentage of
24 their contract purchases of goods and services, through term contracts and

W o~ & -
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open-market contracts, were from minoritv-owned businesses, what percentage
from female-owned businesses, and what percentage from disabled-owned
businesses. The same governmental entities shall include in their reports what
percentages of the contract bids for such purchases were from such businesses.
The Department of Administration shall provide instructions to the re ortin
entities conceming the manner of reporting_and the definitions of the
businesses referred to in this act, provided that, for the purposes of this act:

(1) & business in one of the categories above means one:

a. in_which at jeast fifty-one percent (51%) of the
business, or of the stock in the case of a corporation. is
owned by one or more persons in the category; and

b.  of which the management and daily business operations
are controlled by one or more persons in the category
who own it; and ‘

(2) & female or a disabled person is not a minority, unless the
female or disabled person is also a member of one of the
minority groups described in G.S. 143-128(c)(2)a-d: and

(3) a disabled person means a "handicapped person” as defined
in G.S. 168A-3(4).

The Department of Administration shall collect and compile the data described

in this section and report it annually to the General Assembly.”

Sec. 2. The Department of Administration shall include in its report
to the General Assembly in 1991 any data on participation by businesses
described in this section that has been reported to it from governmental entities
during previous years but that the Department has never reported to a standing
committee of the General Assembly. o

Sec. 3. The Department shall use any moneys available to it that
are necessary to implement this act.

Sec. 4. This act shall become effective July 1, 1990.

Page 2 89-RRY-1
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APPERDIX D

SUMMARY OF LEGISLATIVE PROPOSAL

This section of the bill would add a new subsection to G.S. 143-48. That
statutory section, enacted in 1983, states the policy of the State to
encourage and promote the use of small, minority, physically handicapped,
and women contractors in State purchasing of goods and services. The
existing statute directs all State agencies, institutions and political
subdivisions to cooperate with the Department of Administration toward
glat end. That Department houses the State Office of Purchase and
ontract.

The proposed subsection (b) of 143-48 would direct all governmental
entities required to use the services of the Department of Administration in
the purchase of goods and services to make annual reports to the
Department. The governmental entities required to use the Department
are:

* all agencies of State government;

¥ all campuses of the University of North Carolina;
* all community colleges; and

* all local public school districts.

Their annual reports would give the percentage of their contract purchases
of goods and services from minority-owned businesses. from women-owned
businesses, and from disabled-owned businesses. The Department would be
given much discretion in determining the manner of reporting and the
content of the annual reports, except that:

* it would be required to use a basic definition of ownership designed to
avoid sham front companies;

* the three categories would have to be reported separately, with no one
counted as a minority unless he or she is African-American, Hispanic-
American, Native American, or Asian-American; and

* "disabled person” means the same as "handicapped person” in G.S.
168A-3(4). o

The Department would be required to compile the data it receives and
report it annually to the General Assembly.

This section would direct the Department in its first report to the General
Assembly any back data it has received from State agencies but has not
reported.

This section would direct the Department to use any money available that
is .necessary to carry out the act. The purpose of this section is to make
clear the General Assembly’s intent that the Department should not be
blocked from using funds available to it to implement the act, regardiess of
whether a specific appropriation is approved. '

This section would make the act effective July 1, 1990.






