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PREFACE

The Legislative Research Commission, established by Article

6b of Chapter 120 of the General Statutes, is a general purpose

study group. The Commission is co-chaired by the Speaker of the

House and the President Pro Tempore of the Senate and has five

additional members appointed from each house of the General

Assembly. Among the Commission's duties is that of making or

causing to be made, upon the direction of the General Assembly,

"such studies of and investigations into governmental agencies

and institutions and matters of public policy as will aid the

General Assembly in performing its duties in the most efficient

and effective manner" (G.S. 120-30.17(1)).

At the direction of the 1987 General Assembly, the

Legislative Research Commission has undertaken studies of

numerous subjects. These studies were grouped into broad

categories and each member of the Commission was given

responsibility for one category of study. The Co-chairs of the

Legislative Research Commission, under the authority of G.S.

120-30. 10(b) and (c), appointed committees consisting of members

of the General Assembly and the public to conduct the studies.

Co-chairs, one from each house of the General Assembly, were

designated for each committee.

The study of the Attorney General's Staff was authorized by

Part II, Section 2.1 (26) of Chapter 873 of the 1987 Session

Laws. That act states that the Commission may consider House
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Joint Resolution 1818 and Senate Joint Resolution 1157 in

determining the nature, scope and aspects of the study. Section

1 of House Joint Resolution 1018 and Senate Joint Resolution

1157, are identical, and read: "The Legislative Research

Commission may study the extent of and need for attorneys in the

Department of Justice to serve State agencies when these agencies

have available legal staff. As a part of the study, the

Commission shall consider all legal services and functions in

State government to eliminate possible overlap and duplication of

effort." The relevant portions of Chapter 873 of the 1987

Session Laws are included in Appendix A. The Legislative

Research Commission grouped this study in its State Personnel and

Modern Family area under the direction of Representative Aaron E.

Fussell. The Committee was chaired by Senator Helen R. Marvin

and Representative Gerald L. Anderson. The full membership of

the Committee is listed in Appendix B of this report. A

committee notebook containing the committee minutes and all

information presented to the committee is filed in the

Legislative Library.
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COMMITTEE PROCEEDINGS

This Committee was created at the request of the cochairmen of

the Appropriations Committee on Justice and Public Safety, who

also serve as the cochairmen of this Committee, because during

the review of the base budget during the 1987 Session there were

requests from the Attorney General's Office for lawyers to work

with different agencies of government and there were many

agencies that had their own attorneys and seemed to be adding

more and more each year. The Appropriations Committee on Justice

and Public Safety could not see the rationale for deciding

whether the attorneys should be supplied by the Attorney

General's Office or if they were not supplied by the Attorney

General's Office what the procedure and specifications were that

the various agencies used in deciding that they needed legal

assistance. The Appropriations Committee on Justice and Public

Safety felt that this warranted study by the Legislative Research

Commi ssion

.

The Attorney General's Staff Serving State Agencies Legislative

Research Commission Study Committee held seven meetings.

February 5, 1988:

At this meeting the Committee received an updated version of a

report submitted to the Appropriations Committee on Justice and
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Public Safety the Fiscal Reseaich Division during its 1987

del ibera t ions .

'

The report pointed out that the Attorney General's Office is

responsible for representing all State departments (agencies,

institutions, or bureaus) that receive financial support

partially or totally from the State. There are seven

departments/agencies for which the Attorney General's Office is

specifically mandated to provide legal assistance. In addition

the Attorney General's Office has the responsibility to handle

civil litigation in the State that affects the State government

as well as duties related to criminal prosecutions.

The FRD report then lists the legal positions associated with

all state departments and the positions in the Attorney General's

Office ptoviding support to the departments.

The Committee recognized several inconsistencies in the manning

of various departments and the funding sources for members of the

Attorney General's Office.

The Committee decided to conduct a survey of each department of

all legal positions in state government.^

March 11, 1988:

1 The report was reviewed and amended during the
course of the study and a copy of the final,
updated, version is attached as Appendix C

2 The minutes for this and all other meetings are
contained in the Committee Notebook that is on file
in the Legislative Library.
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A presentation by Don Huffman of the Office of State Personnel

described the differences between Attorneys and Agency Legal

Specialists from a personnel perspective. Attorneys issue formal

legal opinions on legal issues. Agency Legal Specialists do

research, prepare reports, and do preliminary work on cases that

might, subsequently, be taken to court through the Attorneys in

the Attorney General's Office. A license to practice law is not

a prerequisite for an Agency Legal Specialist.

Lawyers in Attorney I positions perform a full range of legal

duties in a limited area of law or they assist higher-level

Attorneys in the more complex areas of law. Attorney II and

Attorney III positions deal with increasingly complex legal

cases. Attorney IV positions are supervisors of a group of

attorneys. Attorney V positions are division heads within the

Attorney General's Office. Agency Legal Specialists track the

progression in Attorney classifications but they deal with less

complex programmatic and legal considerations within the agencies

to which they are assigned. Agency Legal Specialists are the

rough equivalent of Attorney I, II, and II and Executive Agency

Legal Specialist is the rough equivalent of Attorney IV.

Agency Legal Specialist positions are approved in two ways:

the General Assembly may create a new position within the budget

or an agency will seek to have a position reclassified as an

Agency Legal Specialist position.

Any Attorney positions outside of the Attorney General's Office

have been created by statute.



Alan Briggs, Deputy Attorney General, made a presentation on

the structure and functions of the Attorney General's Office.'

The discussion centered on the issues of organization, funding,

assignment, criminal appeals, special prosecutions, authority to

litigate outside the Attorney General's Office, contact with the

Attorney General on the creation of Agency Legal Specialist

positions, and potential disagreements between representative of

the Attorney General's Office and the Agency Legal Specialists

providing advice to the same agency.

The Attorney General's Office approves all settlements in cases

brought by and against state agencies. The Attorney General's

Office represents the Governor's Office in all litigation, but

the Governor also has the right to seek independent

representation, with the Attorney General's concurrence, which is

paid by the State through funds available to the Governor's

Office.

Secretary James S. Lofton made a presentation on behalf of the

Department of Administration.

Franklin Freeman, Jr. made a presentation on behalf of the

Administrative Office of the Courts.

Ike Avery, Special Deputy Attorney General, made a presentation

at the request of Secretary Joseph W. Dean on behalf of the

Department of Crime Control and Public Safety.

A copy of this and all other presentations in
contained in the Committee Notebook on file in the
Legislative Libraiy.
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David McLoed, Diiectot of Legal Affairs, made a presentation on

behalf of the Department of Agriculture.

Bob Booth, Special Assistant to Secretary Patric Dorsey, made a

presentation on behalf of the Department of Cultural Resources.

May 6, 1988 :

Michele Nelson, told the Committee that 42 of 48 Agency Legal

Specialists and Executive Agency Legal Specialists are licensed

to practice law in North Carolina.

W. Scott Harvey, Deputy Secretary of Commerce, made a

presentation on behalf of the Administrative Services area of the

Department of Commerce.

Ann Fulton, Counsel, made a presentation on behalf of the

Alcoholic Beverage Control Commission.

V. H. Gransee, Legal Department, made a presentation on behalf

of the Employment Security Commission.

Ron Raxter made a presentation on behalf of the Savings and

Loan Division.

McNeil Chestnut, General Counsel, made a presentation on behalf

of the Banking Commission.

The Banking Commission, the Secretary of State's Office, and

the Employment Security Commission have statutory authority to be

represented by counsel in lawsuits and to institute lawsuits in

their own names.



Bob Wells, Chaitmcin, made a presentation on behalf of the

Utilities Commission.

Ernest Pearson, Chairman, made a presentation on behalf of the

Industrial Commission.

The Department of Community Colleges filed a written report

with the Committee that was discussed by the Committee Counsel.

Lorrie L. Dollar, Senior Administrative Assistant, made a

presentation on behalf of the Department of Correction.

William K. Hale, Deputy Commissioner, made a presentation on

behalf of the insurance Department.

The Department of Labor filed a written report with the

Committee that was discussed by Michele Nelson, Committee Staff.

The Committee Counsel then made a report concerning the legal

representation of independent licensing boards. Approximately

$300,000 is paid annually to retained counsel by those boards.

September 12, 1 9 88 ;

Secretary David Flaherty, made a presentation on behalf of the

Department of Human Resources. He described the legal functions

of the nine Agency Legal Specialists assigned to the Department.

He told the Committee that local Social Services offices were

responsible for finding local counsel to represent the State and

County in enforcing child support and other welfare matters.

Jennifei Brock, Director of the Office of Legal Affairs,

responded to questions from the Committee.
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There was discussion about the origin of Agency Legal

Specialists and about their role in the legal piocess involving

the State.

Patricia A. Yancey, Office of Legislative Services, and Harry

Wilson, Agency Legal Specialist, made a presentation on behalf of

the Department of Public Education.

Myron C. Banks, Deputy Secretary, made a presentation on behalf

of the Department of Revenue.

Sandra L. Duke, Legislative Liaison, and Joseph E. Slate, Jr.,

Director of the Office of Legal Affairs, made a presentation on

behalf of the Department of Natural Resources and Community

Development

.

September 21, 1968 ;

Ann Reed, Senior Deputy Attorney General, gave the Committee a

report on the Attorney Generals's use of attorneys for child

support enforcement matters.

Robert A. Mellott, Chief Administrative Law Judge and Director,

made a lengthy presentation on behalf of the Office of

Administrative Hearings describing the history, structure,

functions of the Office of Administrative Hearings and responding

to criticisms made about the Office of Administrative Hearings.

Clyde Smith, Deputy Secretary, made a presentation on behalf of

the Office of the Secretary of State. He introduced t.ugene J.

Cella, Enforcement Attorney with the Securities Division, who

-9-



said that in the last ye.ii the Secietary of State went into court

on six occasions for tempoiaiy restraining orders or

receive rships .

William C. Deal, Jr., Assistant Secretary for Administration,

made a presentation on behalf of the Department of

Transpor tat ion

.

J. D. Foust, Deputy Treasurer, made a presentation on behalf of

the State Treasurer's Office.

R. D. McMillan, Lobbyist, and Dick Robinson, Assistant to the

President for Legal Affairs, made a presentation on behalf of The

University of North Carolina explaining the positions for twelve

attorneys at the various campuses.

October 17 , 1988

:

John Hunter, Legal Counsel to Governor Martin, made a

presentation on behalf of the Office of the Governor.

James R. Trottei, General Counsel to the Governor, made a

presentation addressing the Governor's contractual legal

services. Mr. Trottei described the four instances in which the

Governor contracted for outside legal services.

Alan Dciggs, Deputy Attocney General, made a presentation on

the pros and cons of consolidation of legal services under the

Attorney General's Office.

Attorney General Lacy H. Thornhurg addressed the Committee

urging the committee to consider consolidation of legal services
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into his Department. He indicated that he did not think that all

attorneys in State government ought to be consolidated within the

Attorney General's Office and specifically mentioned the

Employment Security Commission, the Office of Administrative

Hearings, the Industrial Commission, the Utilities Commission,

the Legislative Staff, and The University of North Carolina, as

those that should not be included in a consolidation. He

explained the benefits to be derived by consolidation. He

recommended that each department head ought to have at least one

administrative assistant, an attorney, to keep in touch with the

lawyers in the Attorney General's Office that are representing

the department, and to advise the department head on policy

matters

.

The Attorney General discussed with the Committee some of the

concerns raised at earlier meetings such as the appellate

division, assignments or allocations of attorneys, and salaries.

The Committee having concluded its deliberations discussed the

following recommendations:

(1) That each department or agency head have an

attorney at a deputy department or agency head

level to maintain liaison with the Attorney

General's Office and to provide legal advice on

policy matters.

(2) That the Attorney General should report to the

General Assembly, on or before April 1.., 1989,

with a recommendation for the consolidation of
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legal siMvices to state departments and agencies

within the Attorney General's Office. These

recommendations should conform to the discussions

that the Attorney General had with this Committee.

This report should contain the positions and

salaries to be transferred and should include the

necessary legislation to accomplish the

consol idat ion

.

(3) That until the General Assembly acts further, all

requests for additional legal personnel in the

various state departments and agencies should be

roforred to the Attorney General for his review

and comment prioi to consideration or approval.

November 1 6, 1900

:

The Committee reviewed, amended, and approved the Committee

Report for referral to the Legislative Research Commission for

transmittal to the 1909 Gonecal Assembly.
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FINDINGS AND RECOMMENDATIONS

FINDING 1 : The Committee finds that in order to enhance the

quality and cost-effectiveness of legal services provided to

departments and agencies of state government, most legal services

should be consolidated under the supervision of the Attorney

General in the Department of Justice.

RECOMMENDATION : That the General Assembly pass the attached

bill (Appendix D) to require the Attorney General to report to

the 1989 General Assembly, on or before April 15, 1989, with a

plan for the consolidation within the Attorney General's Office

of positions providing legal services to the departments and

agencies of state government.

This plan should not provide for the consolidation of the legal

positions in the Employment Security Commission, the Office of

Administrative Hearings, the Legal Staff of the Industrial

Commission, the Utilities Commission Legal Staff and Public

Staff, the Legislative Staff, The University of North Carolina

(excluding the positions at North Carolina Memorial Hospital),

the Administrative Office of the Courts, the Office of the

Governor, or the Administrative Rules Review Commission.

This plan should provide for a new position, at the assistant

or deputy secretary or agency head level in each department or

agency of state government for a legal advisor to the Secretary

-13-



or Agency Head to piovide liaison with the Attorney General's

Office and legal advice on policy matters.

This plan should make provisions for the reclassification, as

necessary, of the agency legal specialist positions remaining

with the departments and agencies.

This plan should be in the form of legislation to be passed by

the 1989 General Assembly to implement the recommendations of

this Committee and should be consistent with the discussions

between the Committee and the Attorney General.

-14-



FINDING 2 ; That the Attorney General is not consulted when

various departments and agencies of state government request new

or reclassified legal positions.

RECOMMENDATION 2; That until the General Assembly acts further,

all requests for new or reclassified legal positions be forwarded

through the Attorney General for his review and comment prior to

any action being taken on the request. The Attorney General will

determine whether or not his Office can provide the legal

services needed with greater efficiency and in a more cost-

effective manner and this decision should bear great weight as to

whether or not the request is approved. The Committee Counsel

will forward this recommendation to the chairmen of the

appropriate appropriations committees.
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FINDING 3: That theie is no appioptiated fund in the Office of

the Govetnoi to pay foi outside counsel hired by the Governor

after the Attorney General has determined that the Attorney

General's Office cannot represent the Governor because of a

conflict.

RECOMMENDATION 3: That the General Assembly pass the attached

bill (Appendix E) to require the Attorney General to report to

the 1989 General Assembly, on or before April 15, 1989, with a

recommendation, after consultation with and the concurrence of

the Office of the Governor, for the amount of an appropriated

contingency fund, to be created in the Office of the Governor,

for the hiring of outside counsel to represent the Governor or

heads of departments or agencies in lawsuits, when the Attorney

General determines that the Attorney General's Office cannot

represent these persons because a conflict exists.
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APPENDIX A

GENERAL ASSEMBLY OF NORTH CAROLINA
1987 SESSION
RATIFIED BILL

CHAPTER 873
HOUSE BILL 1

AN ACT TO AUTHORIZE STUDIES BY THE LEGISLATIVE RESEARCH
COMMISSION, TO CREATE AND CONTINUE VARIOUS COMMITTEES AND
COMMISSIONS, TO MAKE APPROPRIATIONS THEREFOR, AND TO AMEND
STATUTORY LAW.

The General Assembly of North Carolina enacts:

PART I . TITLE
Section 1. This act shall be known as "The Study

Commissions and Committees Act of 1987."

PART II. LEGISLATIVE RESEARCH COMMISSION
Sec. 2.1. The Legislative Research Commission may study

the topics listed below. Listed with each topic is the 1987 bill
or resolution that originally proposed the issue or study and the

name of the sponsor. The Commission may consider the original
bill or resolution in determining the nature, scope and aspects
of the study. The topics are:

(26) Attorney General's Staff (H.J.R. 1818-Ander son

;

S. J.R. 1157-Marvin) ,

Sec. 2.6. Reporting Dates. For each of the topics the

Legislative Research Commission decides to study under this act

or pursuant to G.S. 120-30.17(1), the Commission may report its

findings, together with any recommended legislation to the 1989

General Assembly.
Sec. 2.7. Bills and Resolution References. The listing

of the original bill or resolution in this Part is for reference
purposes only and shall not be deemed to have incorporated by

House Bill 1 Page 17



referpnrt> nny of the sithr, t an t i vo piovisions contained in the
otiginal bill oi lesolutioii.

-EFFECTIVE DATE
Sec. Jl. This act is effective on July 1, 1987,

Page 18 House Bill 1



APPENDIX B

MEMBERSHIP OF LRC COMMITTEE ON ATTORNEY GENERAL'S STAFF

Pres. Pro Tern's Appointments

Sen. Helen R. Marvin, Cochair
119 Ridge Lane
Gastonia, NC 28054
(704) 864-2757

Speaker's Appointments

Rep. Gerald L. Anderson, Cochair
Post Office Box 568
Bridgeton, NC 28519
(919) 633-2830

Mr. Charles H. Edwards
Post Office Box 295
Lewiston/Woodville, NC 27849
(919) 348-2332

Rep. George W. Brannan
Route 4, Box 134
Smithfield, NC 27577
(919) 934-8877

Sen. James C. Johnson, Jr
29 Church Street, SE
Concord, NC 28025
(704) 788-3142

Rep. John T. Church
Post Office Drawer 947
Henderson, NC 27536
(919) 492-8111

Sen. David R. Parnell
Post Office Box 100
Parkton, NC 28371
(919) 858-3521

Rep. Roy A. Cooper, III
Post Office Drawer 4538
Rocky Mount, NC 27803
(919) 442-3115

Mr. Marvin Speight
East Pine Street
Farmville, N.C. 27828
(919) 753-4687

Rep. H. M. Michaux, Jr
Post Office Box 2152
Durham, NC 27702
(919) 596-8181

Staff: Mr. Kenneth Levenbook
Legislative Services Office
(919) 733-6660

Ms. Michele T. Nelson
Legislative Services Office
(919) 733-4910

Clerk: Ms . Ma rgie Ki rby
(919) 733-5770 (O)
(919) 243-3528 (H)

LRC Member: Rep. Aaron E. Fussell
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APPENDIX D

GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1989

S/H 1

AGLRC#1
(THIS IS A DRAFT AND NOT READY FOR INTRODUCTION)

Short Title: AG LRC Study-Consolidation. (Public)

Sponsors

:

Referred to:

1 A BILL TO BE ENTITLED

2 AN ACT TO IMPLEMENT THE RECOMMENDATIONS OF THE ATTORNEY GENERAL'S

3 STAFF STUDY CONDUCTED BY THE LEGISLATIVE RESEARCH COMMISSION

4 WITH RESPECT TO A PLAN FOR THE CONSOLIDATION OF LEGAL POSITIONS

5 WITHIN STATE GOVERNMENT.

6 The General Assembly of North Carolina enacts:

7 Section 1. The Attorney General shall report to the

8 1989 Session of the General Assembly, on or before April 15,

> 1989, with a plan for the consolidation of legal services

10 provided to the various departments and agencies of state

11 government consistent with the recommendations in the report of

12 the Attorney General's Staff Study Committee of the Legislative

13 Research Commission.

14 This plan should not provide for the consolidation of the legal

i-i positions in the Employment Security Commission, the Office of

16 Administrative Hearings, the Legal Staff of the Industrial

17 Commission, the Utilities Commission Legal Staff and Public

IB Staff, the Legislative Staff, The University of North Carolina

I'oqo ]2S
AGLRC#1



1 (excluding the positions at North Carolina Memorial Hospital),
2 the Administrative Office of the Courts, the Office of the
3 Governor, or the Administrative Rules Review Commission.
4 Sec. 2. This act is effective upon ratification.
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APPENDIX E

GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1989

S/H

AGLRC#2
(THIS IS A DRAFT AND NOT READY FOR INTRODUCTION)

Short Title: Governor's Outside Counsel Fund. (Public)

Sponsors:

Referred to;

1 A BILL TO BE ENTITLED

2 AN ACT TO IMPLEMENT THE RECOMMENDATIONS OF THE ATTORNEY GENERAL'S

3 STAFF STUDY CONDUCTED BY THE LEGISLATIVE RESEARCH COMMISSION

1 WITH RESPECT TO AN APPROPRIATED FUND TO PAY FOR OUTSIDE COUNSEL

5 HIRED BY THE GOVERNOR.

6 The General Assembly of North Carolina enacts:

7 Section 1. The Attorney General shall make a

B recommendation to the General Assembly, on or before April 15,

) 1989, after consultation with and the concurrence of the Office

10 of the Governor, for an appropriated contingency fund, to be

11 created in the Office of the Governor, for the hiring of outside

12 counsel to represent the Governor or heads of departments or

13 agencies in lawsuits, when the Attorney General determines that

1-1 the Attorney General's Office cannot represent these persons

15 because a conflict exists.

i« Sec. 2. This act is effective upon ratification.
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