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STATE OF NORTH CAROLINA

LEGISLATIVE RESEARCH COMMISSION
STATE LEGISLATIVE BUILDING

RALEIGH 27611

May 28, 1986

TO THE MEMBERS OF THE 1985 GENERAL ASSEMBLY (1986 Session):

The Legislative Research Commission herewith reports to the
1985 General Assembly (1986 Session) on the matter of rental
referral agencies. The report is made pursuant to Chapter 790 of
the 1985 Session Laws.

This report was prepared by the Legislative Research
Commission's Committee on Rental Referral Agencies and is
transmitted by the Legislative Research Commission for your
consideration

.

Respectfully submitted,

Lis ton B. Ramsey

./

Cochai rmen
Legislative Research Commission
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INTRODUCTION

The Legislative Research Commission, created by Article 6B of

Chapter 120 of the General Statutes, is authorized athe direction

of the General Assembly "to make or cause to be made such studies

of, and investigations into, governmental agencies and

institutions and matter of public policy as will aid the General

Assembly in performing its duties in the most efficient and

effective manner," "to report to General Assembly the results of

the studies made," and that submitted reports "may be accompanied

by recommendations of the Commission and bills suggested to

effecturate the recommendations." (G.S. 120-30,17) The Commission

is chaired by the Speaker of the House of Representatives and the

President Pro Tempore of the Senate and consists of five

Representatives and five Senators who are appointed respectively

by the Cochairmen. (G.S. 120-130 . 10 ( a )

)

At the direction of the 1985 General Assembly, the

Legislative Research Commission has undertaken studies of 32

matters which have grouped in ten areas of related subject matter.

Each member of the Commission was delegated the responsibility of

overseeing one group of sutdies and causing the findings and

recommendations of the various committees to be reported to the

Commission. The Cochairmen of the Legislative Research

Commission, under the autority of G.S. 120-30. 10(b) and (c),
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appointed committees consisting of members of the General Assembly

and/or public members to conduct the studies. In addition, one

Senator and one Representative from each study committee were

designated Committee Cochairmen.

The study of rental referral agencies was authorized by

Section 1(22) of Chapter 790 of the 1985 Session Laws. That act

states that the Commission may consider House Bill 1421 in

determining the nature, scope, and aspects of the study. Section

1 of House Bill 1421 reads: "The Legislative Research Commission

is authorized to study Article 23 'Rental Referral Agencies' of

Chapter 66 'Commerce and Business'." (Relevant Portions of

Chapter 790 and House Bill 1421 are included in Appendix A. )

The Legislative Research Commission grouped this study in its

State Regulation area under the direction of Senator A. D. Guy.

The Committee was chaired by Representative Daniel T. Blue, Jr.

and Senator William W. Staton. (The full membership of the

committee is listed in Appendix B of this report.)

The minutes of the Committee meetings reflect the statements

and discussions of each meeting. These minutes are included in

the Committee files which are available for review in the

Legislative Library.
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BACKGROUND

In 1975 the General Assembly considered HB 171, which was

ratified as Chapter 108 of the 1975 Session Laws, which expanded

the definition of real estate broker in the following manner:

"A broker shall also be deemed to include a

person, partnership, association, or
corporation who for a fee sells or offers to
sell the name or names of persons,
partnerships, associations, or corporations
who have real estate for rental, lease, or
sale."

In 1976 the North Carolina Court of Appeals heard the appeal

of the case of North Carolina Real Estate Licensing Board v. David

Aikens , individually and T/A Rentex , 31 N. C. App. 8, in which the

above inclusion of rental referral agencies under the control of

the N. C. Real Estate Licensing Board was challenged as a

violation of Article I, Sections 1 and 19 of the N. C.

Constitution.

Article I, Section 1 of the applicable Constitution states:

"Section 1. The equality and rights of
persons . We hold it to be self-evident that
all persons are created equal; that they are
endowed by their Creator with certain
inalienable rights; that among these are life,
liberty, and enjoyment of the fruits of their
own labor, and the pursuit of happiness."

Article I, Section 19 of the applicable Constitution states:

"Section 19. Law of the land; equal protection
of the laws . No person shall be taken,
imprisoned, or disseized of his freehold,
liberties, or privileges, or outlawed, or
exiled, or in any manner deprived of his life,
liberty, or property, but by the law of the
land. No person shall be denied the equal
protection of the laws; nor shall any person
be subjected to discrimination by the State
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because of race, color, religion, or national
origin .

"

The facts of the case are that on October 10, 1975, an agent

of the N. C. Real Estate Licensing Board entered the defendant's

business, a rental referral agency, and paid $20.00 for the

opportunity to consult the defendant's listing of rentals. Prior

to that time the agency had contacted landlords in Winston-Salem

and offered to list their rental properties for free. The agent

determined that the agency was not licensed pursuant to the new

statute ratified the prior April, and sought an injunction in the

Superior Court in Forsyth County to prevent the defendant from

performing the functions of a real estate broker. The injunction

was granted, the defendant appealed, the Court of Appeals stayed

the injunction.

The Court of Appeals decision describes the business of

rental referral agencies in the following manner: "The

defendant's business activity consists only of selling for a

modest fee the addresses of property for rent, some information

about the features of the properties, and the phone numbers of the

lessors .

"

The Court of Appeals discussed the Constitutional

requirements that the exercise of police power to regulate

business must be reasonably related to the protection of health,

morals, safety or general welfare of the public. It then went on

to describe the two aspects of real estate brokering which

permitted regulation under the police power.
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"(1) the characteristics of trust and
confidence in the relationship between broker
and client, which provide opportunities for
collusion to extract illicit gains and which
make the bond analogous to that between
attorney and client; and (2) the economic
significance of the real estate business,
which was similar to that of the banking
industry.

"

The Court found that the business of rental referral agencies

in the sale of lists of addresses of property for rent and the

telephone numbers of the lessors did not involve confidential

relationships with customers nor negotiations or other acts as

intermediaries. Therefore, it was, the Court held, an arbitrary

and irrational exercise of the police power to require the

defendant to obtain a license as a real estate broker. Further,

the Court held that the sections of the Constitution upon which

the appeal was based guarantee the right to pursue ordinary and

simple occupations free from governmental regulation, and for

these reasons the new statute was unconstitutional. (See Appendix

C for a copy of this case.)

There appears to have been a period during which the rental

referral agencies were unregulated and during which numbers of

abuses were reported to Better Business Bureaus and the Consumer

Protection Section of the Attorney General's Office. As a result,

in 1981 the General Assembly added Article 23 "Rental Referral

Agencies" to Chapter 66 "Commerce and Business" of the General

Statutes.
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On Nay 22, 1985, just prior to the deadline for the

introduction of public bills, Representative Charles D. Woodward

of Wayne County, the Chairman of the Small Business Committee of

the House of Representatives, introduced HB 1338 with the short

title "Rental Referral Agency". This was a blank bill whose

substance was "This act amends Article 23 'Rental Referral

Agencies' of Chapter 66 'Commerce and Business'." The bill was

referred to the House Committee on Small Business on May 27,

1985.

On June 27, 1985 the bill was considered in the House

Committee. The committee voted to give the bill an unfavorable

report and on July 2, 1985 the bill was reported unfavorably to

the House. (See Appendix D for a copy of the Small Business

Committee minutes and report.)

On July 11, 1985, Representative Stamey introduced HB 1421.

House Bill 1421 was referred, the same day it was introduced, to

the House Appropriations Committee and incorporated in Chapter 790

of the 1985 Session Laws, the chapter that authorized the

Legislative Research Commission to study various subjects.
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COMMITTEE PROCEEDINGS

The Committee, during its two meetings (on March 4, 1986 and

April 2, 1986), heard testimony and discussed various issues

concerning rental referral agencies in North Carolina.

The Committee studied, in detail, Article 23 of Chapter 66 of

the General Statutes, the laws regulating rental referral

agencies, and related statutes. (See Appendix E for copies of

these statutes.)

The Committee heard testimony from proponents and opponents

of changes to the current statutes, and from the North Carolina

Attorney General's Office. (See Appendix F for a list of persons

making presentations to the Committee.)

The Committee considered the results of a survey of the other

states concerning their regulation of rental referral agencies to

compare this State's statutes with similar statutes from other

jurisdici tions to determine whether or not North Carolina's laws

were more restrictive than those found in other states. (See

Appendix G for a memorandum from the Committee Counsel summarizing

the results of the survey. )

The Committee solicited comments from the five existing

rental referral agencies concerning their operations under the

existing statutes. (See Appendix H for a list rental referral

agencies.

)
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Finally, the Committee was informed by the proponents of

changes to the current statutes that they no longer were

supporting changes to the current law.
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FINDINGS AND RECOMMENDATIONS

THE COMMITTEE FINDS that Article 23 of Chapter 66 of the

General Statutes does not overregulate rental referral

businesses

.

THE COMMITTEE RECOMMENDS that there is no need, at the

present time, to amend Article 23 of Chapter 66 of the General

Statutes.
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GENERAL ASSEMBLY OF NORTH CAROLINA Appendix a

SESSION 1985

RATIFIED BILL

CH&PTEB 790
SENATE BILL 6 36

AN ACT AUTHOfilZING STUDIES BY THE LEGISLATIVE BBSEABCH
COMHISSION, MAKING TECHNICAL AflENDHENTS THERETO, AND TO HAKE
OTUEK AMENDMENTS.

The General Asseably of North Carolina enacts:
Section 1.. Studies Authorized.. The Legislative

Research Coaaission may study the topics listed belov. . Listed
with each topic is the t985 bill or resolution that originally
proposed the issue or study and the name of the sponsor. The
Commission may consider the original bill or resolution in
determining the nature, scope and aspects of the study. The
topics are:

(1) Continuation of the Study of Revenue Laws (H.J.B.
17-Liiley) ,

(2) Continuation of the Study of Water Pollution
Control (H.J.B. ia 1- Evans)

,

(3) Adolescent Sexuality Teaching (H. J. fi. , 275-Jeralds) ,

(4) Continuation of the Study on the Problems of the
Aging (H. J. B. 322-Green¥ood) ,

(5) Continuation of the Study of fianicipal
Incorporations (H. J. R. . 389-Greenwood) ,

(6) School Discipline (H. J. fi. . 86 1-Colton)

,

(7) Bail Bondsmen and Bail Bond Forfeiture (B. B,.967-
Hatkins) ,

(8) Preventative Medicine (H. B. . 10 52-Locks)

,

(9) Life Care Arrangements (H. B. , 1053-Locks) ,

(10) State Personnel System (H. B. . 1064-Miser)

,

(11) Long-Term Health Care Insurance (H. B. . 1103-Locks)

,

(12) Itinerant Merchants (H. B. . 1 170-Lancaster) ,

(13) Manufactured Housing Zoning (H. B. . 1 178-Ballance;
S. B. 636-Plyler) ,

(14) Interest Rate Regulation (H. J. B. . 1227-Evans)

,

(15) Underground Storage Tank Leakage Hazards and other
ground water hazards (H. B. . 1 281-Locks) ,

(16) Mental Patient Commitments (H. J. B. 13 13-Miller) ,

(17) High-Level Badioactive Haste Disposal (H.B. 1373-
Diamont; S.B. 655-Hipps),

(18) Stun Guns (H. J. B. 1 390-McDowell)

,

(19) Continuation of the Study of Hater Quality in Haw
River and B. Everett Jordan Beservoir (H.J.B. 1393-Hackney) ,

(20) Authority of Boards of County Commissioners in
Certain Counties over Commissions, Boards and Agencies (H.J.B..
1405-Holroyd)

,

(21) Superintendent of Public Instruction and State
Board of Education (H. J. B. 1 ^12- Nye)

,

(22) Rental Referral Agencies (H. B. 1421-Stamey) ,

(23) Child Abuse Testimony Study (S. B. . 165-Hipps)

,

(24) Home Schooling Programs (S. J. R. 224-Hinner) ,

(25) Pretrial Release (S.J. 6. 297-Hinner),



(26)
317-Plyler) ,

(27)
(28)
(29)

Inmate Substance Abuse Therapy Program (S.J.B.

Inmate Work-fielease Centers (S. B. (iOC-Swain) ,

Community College System (S. B. 425-Martin) ,

Community Service Alternative Punishment
fiestitution (S. B. . '495-Swain)

Jordan)

Taft) ,

(30)

(J1)

(32)

(33)
(34)

Hardison)
(35)

638- Marvin) ,

(36)
(37)
(38)
(39)
(ao)
(ai)

(42)

State Employee Salaries and Benefits (S. B.

State Infrastructure Needs (S.B, 541-Hoyall),
Commercial Laboratory Hater Testing (S.B.

Outdoor Advertising (S.B. 6 11-Thomas, R. P.) ,

Premium Tax Bate on Insurance Companies (S.B.

and

514-

573-

633-

Continuation of the Study of Child Support (S.B.

Local Government Financing (S.B. 670-Bauch) ,

Medical Malpractice and Liability (S, fl. . 7 03-Taft) ,

Marketing of Perishable Food (S.B. 7 18-Basniqht)

,

Child Protection (S.B. 802-Hipps)^
Legislative Ethics and Lobbying (S. B. 829-Rauch)

,

Satellite Courts (S.B. 850-Barnes)

,

Substantive Legislation in Appropriations Bills
(S.B. 851-Band),

(43) School Finance Act (S.B. 848-Taft).
Sec. 2. Transportation Problems at Public Facilities.

The Legislative Research Commission may identify and study
transportation problems at public transportation facilities in
North Carolina.

Sec. 2. 1. The Legislative Research Commission may study
the feasibility of the prohibition of investment by the State
Treasurer of stocks of the retirement systems listed in G. S. 147-
69.2(b) (6) , or of the assets of the trust funds of The Oniversity
of North Carolina and its constituent institutions deposited with
the State Treasurer pursuant to G. S. 116-36.1 and G.S. 147-
69.2(19) in a financial institution that has outstanding loans to
the Republic of South Africa or in stocks, securities, or other
obligations of a company doing business in or with the Republic
of South Africa.

Sec. 3. Reporting Dates. For each of the topics the
Legislative Research Commission decides to study under this act
or pursuant to G.S. 120-30.17(1), the Commission may report its
findings, together with any recommended legislation, to the 1987
General Assembly, or the Commission may make an interim report to
the 1986 Session and a final report to the 1987 General Assembly.

Sec. 4. Bills and Resolution References. The listing
of the original bill or resolution in this act is for reference
purposes only and shall not be deemed to have incorporated by
reference any of the substantive provisions contained in the
original bill or resolution.

Sec. 5. The last sentence of G.S. 120-19. 4(b) is
amended by deleting the citation "G.S. 5-4" and inserting in lieu
thereof the following: "G.S. 5A-12 or G.S. 5A-21, whichever is
appl icdb le".

Senate Bill 636



Sec. 6. G. S. 120-99 is amended by adding a new
paragraph to read:

"The provisions of G. S. . 120-1 9. 1 through G.S. 120-19. 8 shall
apply to the proceedings of the Legislative Ethics Conaittee as
if it were a joint committee of the General Assembly, except that
the chairman shall sign all subpoenas on behalf of the Committee,

Sec. 7. G.S. 120-30.17 is amended by adding a new
subsection to read:

"(9) For studies authorized to be made by the Legislative
Research Commission, to reguest another State agency, board,
commission or committee to conduct the study if the Legislative
aesearch Comiission determines that the other body is a more
appropriate vehicle with which to conduct the study. If the
other body agrees, and no legislation specifically provides
otherwise, that body shall conduct the study as if the original
authorization had assigned the study to that body and shall
report to the General Assembly at the same time other studies to
be conducted by the Legislative Besearch Commission are to be
reported. The other agency shall conduct the transferred study
within the funds already assigned to it."

Sec. 8. This act is effective upon ratification.
In the General Assembly read three times and ratified,

this the 18th day of July, 1985.

ROBtRT B. JORDAN 1!!

Robert E. Jordan III
President of the Senate

LISTON B. RAMSty
Liston B. . Ramsey
Speaker of the House of Representatives

Senate Bill 6J6
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1985

HOUSE BILL 1421

Short Title: Bentdl £e£erral Agencies/LfiC. (Public)

Sponsors: Bepresentative Stamey.

Befer~ed to; Appropriations,

July 11, 1985

1 A BILL TO BE ENTITLED.

2 AN ACT AUTBOHIZING THE LEGISLATIVE RESEAECH COMMISSION TO STODY

3 ABTICLE 23 "RENTAL REFERRAL AGENCIES" OF CHAPTER 66 "COMMERCE

4 AND EOSINESS".

5 The General Assembly of North Carolina enacts:

6 Section 1. The Legislative Research Commission is

^ authorized to study Article 23 "Rental Referral Agencies" of

^Chapter 66 "Coaaerce and Business". The study shall:

(1) Analyze whether or not Article 23 of Chapter 66

governing the operations of Rental Referral Agencies over-

regulates this business^ and, if so,

(2) To recoamend amendments to Article 23 of Chapter

9

10

11

12

13 66.

14

15

16

17

18

19

20

21

Sec. 2, This act is effective upon ratification.
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Appendix C

COURT OF APPEALS [31
N.C.App.]

Real Kstalc Liccnsinn Hoard v. AiUcns

Wc have reviewed all the assignments of error by both

api)ellants, including those directed to the trial court's charfj^c to

the jury. We find no error prejudicial to either appellant.

No error.

Chief Judfre PliOCK and Jud^jfe Parki;i: concur.

NORTH CAROLINA RKAL ESTATE LICENSING BOARD v. DAVID
AIKENS, In'dividuali,v and t/a RENTEX

No. 7G21SC310

(Filed G October 197C)

Brokers and r'actors § 8; Constitutional Law § 12— .seller of property
lists — no real estate broker— constitutionality of statute

Tiie amendment to CS. 93A-2(a) enacted by Session Law 1975,

c. 108 which defines n real estate brolcer as one who for a fee .'('lis

the names of pcr.'^ons or others who have real estate for rental, lease

or sale is unconstitutional in that it is repufrnant to Art. I, §§ 1 and 19

of the N. C. Constitution, since it is an arbitrary and irrational exer-

cise of the police power to require a person who sells such lists to

obtain a license as a real estate broker after first satisfying the Real

Estate Licensing IJoard that he i)0ssesscs the required knowledge of

mort{rat;cs, suretyships, escrow agreements and other real property

subjects, none of which aro reasonably relevant to his business activity.

Appeal by defendant from Roitsscait., Jiidcjc. Order entered

20 February 197G, Superior Court, FoRSYTll County. Heard in

the Court of Appeals 2G August 197G.

The plaintiff Board allct,'ed that defendant Aikcns was cn-

gajring in the business of a real estate broker without a license

in violation of C..S. 93A-1 and souj^'ht both preliminary and
permanent injunctive relief under G.S. 150-31.

The basic facts were not in dispute, and were stipulated

by the parties ;us follows:

"1. That defendant is a resident of Forsyth County,
North Carolina, trades as 'Rentcx' and ov/ns the Rentex
offices at 110 West 5th Street, Winston-Salem, North Caro-
lina.

2. That on October 10, 1975, E. H. Jenkins entered the

above offices of Rentex and, in return for ?20.00, pur-

chased f

titling h

said list

3.
'

ever hel

issued b

The Bo;

who was err

set forth in

$20.00 on 1'

the policy p

the type of

entitled the

see lists of

addition to
'

listings" fo!

tex's master

ber of land'

He also rot

city map, a

On that da*

taining abc

20 October
100-125 li?

pieces of re

The B
an owner <

he had p!a<

ton-Salcm

to list hi? 1

Plaint

hearing, o

nary injur

desist all

practice ol

who have

such broki

Real Esta
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nary iajm



N.C.App.] COURT OF APPEALS

IJcal Estate LiconuinK Hoard v. Ail(cns

chased from Rcntcx an agreement (policy no. C70B) cii-

titlinj; him to see a list ol real estate for rent by others,

said list bclonj^int^ to Rentex.

3. That defendant does not currently hold, nor has he

ever held, a real estate brokci-'s license or salesman's license

issued by the North Carolina Real Estate Licensing Board."

The Board presented an affidavit of Everctte H. Jenkins,

who was employed by the Hoard as a field representative. As
set forth in the second stipulation of fact, he had purchased for

$20.00 on 10 October 1975 a "policy" from Rentex. In essence

the policy provided space foi- the prospective renter to describe

the type of i-ental property .sought, and upon presentation, it

entitled the holder for three numth.s from date of purchase to

see lists of available rental property at any Rentex office. In

addition to the "policy," Mr. Jenkins received two blank "rental

listin^rs" forms on which he could copy information from Ren-
tcx's master list, such as type of structure, address, phone num-
ber of landlord, rent, and whether children or pets wei'e allowed.

Ho also received an index of codes used on the master list, a

city map, a (|uestionnaire card, and a chan^o of address cai'd.

On that date Mr. Jenkins was ;.'i\cn access to eif^dit sheets con-

taining about 1-17 ILstin^s. He returned to the same office on

20 October ]97r), received access to eijrht pajres containing about
100-125 listinj^s from v.hich he copied informati(m on four
pieces of rental property.

The Board also presented an affidavit of Roy Campbell,
an owner of rental property m Winston-Salem. He stated that

he had placed an advei'tisemeiit to rent his proi)crty in a Wins-
ton-Salem newspaper, that Rentex had contacted him le(luestin^,^

to li.st his property at no charj^e, and that he consented.

Plaintiff filed its complaint on 1 December 1975. After
hearing', un 20 I-'cbi-uary 197G, the trial court issued a prelimi-

nary injunction orderin^: d(-fendant "to immediately cease and
d(\sist all activities as real estat(.' brokers . . . f incliidinj':) the

practice of sellinjr for a fee lists of names or addresses of others
who have i-cal estate foj- i-ental, lease, or sale, unless and until

such bi-oker's . . . license(.s) l)e issued by the North (aioliua
Real Estate Licensinir Boai-d."

On the same day an order was issued stayiUK Hie prelimi-

nary iiijuiK turn peiidiu): tins ap|)eal hy defend.'uit.

f%-'^
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10 COURT OF APPEALS [31
N.C.App.]

Itcal Estate Lifonsinj,' Board v. Aikcns

AttoDicy Ciciwrnl ICdfuistoi by Associate Attorney James
E. Scarbroutjh.

CJiarh s J. Alexander II for defendatit appellant.

CLARK, Judge.

In its complaint jjlaintiff Buard allejies that it seeks in-

junctive relief under C.S. 150-3L This statute was repealed

by Session Laws 1973, c. L331, s. 1, orijrinally effective ] July

1975, but extended to 1 February 197G by Session Laws 1975,

c. 69, s. 4. However, the repealing'' act excepted pending hear-

injrs. Session Laws 1973, c. 1331, s. 4. This action was instituted

on I December 1975. We note that ihc new Administrative

Procedure Act, enacted in part to icfjlace former G.S. C'hapt.

150, contains no authorty f( ; injunctive relief applicable 1o the

plaintiff Hoard and t)ther boards who depended upon G.S. 150-31

for such authority.

G.S. Chapt. 93 A, entitled "Real Estate Brokers and Sales-

men," regulates the real estate business. The Chapter was de-

clared constitutional in State v. ]V(irr( n, '252 N.C. GOO, 114 S.E.

2d GOO (19G0). "Its purpose is to protect sellers, iiurchasers,

lessors and lessees of i-eal i)ropert,\- fi'om fraudulent or incom-
petent brokers and salesmen. It must l)e construed with a regard
to the evil which it is intended to suppress." McArver v.

Gerukos, 2G5 N.C. 413, 41G-17, 144 S.E. 2d 277, 280 (19G5).

G.S. 93A-2(a) defines a real estate broker as follows:

"Def'niitions and except ions.— (a) A real estate broker
within the meaning of this Chapter is any i^erson, partner-

ship, association, cu- corporatiun who for a compensation
or valuable consideration or promise thereof lists or offers

to list, sells or offers to sell, buys or offers to buy, auctions

or offers to auction (spt>cifica!!y not including a mere crier

of sales), or negotiates the jjurchase or sale or exchange of

real estate, or who leases (u- offers to lease, or who sells

or offers to sell leases of whatever character, or rents or

offers to rent any real estate or the improvement thereon,

for others. A broker shall (dso be ileernid to include a. pe)-
soii, pent nership, association , oi en) p(^rntion who for a fee

sells or offos to sell the nante or luinies of persons, partiier-

ships, assoeiat ions, or eoi ponit ions irhn have real estate

for rental, lease, or sale." (I^mphasis added.)
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The last sentence of subsection (a) was added by Session

I>aws 1975, c. 108, and became effective upon ratification on 7

April 1975. The defendant (lucstions the constitutionality of

this amendment on the jrround that it re^'ulatcs an ordinary

trade or occupation contrary to the provisions of the North

Carolina Constitution, art. I, sees. 1 and 19.

The defendant's business activity consists only of sellinir

for a modest fee the addresses of property for rent, some in-

formation about the features of the properties, and the phone

numbers of the lessors. There is no indication that he counsels

or advises the customers. He charged the lessor no fee for last-

ing the property. There is no further contact with the customer.

Nevertheless, this activity is clearly within the definition of real

estate broker set out in the last sentence of G.S. 93A-2(a).

The excrci.se of the police power of the State in the rej^ula-

tion of certain sectors of the economy must be reasonably re-

lated to the protection of the health, morals, safety or k^eneral

welfare of the public. Roller v. Allen, 245 N.C. 51G, 96 S.E.

2d 851 (1957). When there is no reasonable rclation.ship, the

courts of this State have not hesitated to strike down regulatory

legislation as repugnant to the State Constitution. Roller v.

Allen, svpra, (tile contractors) ; State v. Ballance, 229 N.C.

704, 51 S.E. 2(1 731 (1949), (photography); SUite v. Hams,
21G N.C. 74G, G S.E. 2d 854 (1940), (dry cleaning). And in

Palmer v. Smith. 229 N.C. G12, 51 S.E. 2d 8 (1948). it was

held that duplicating ophthalmic lenses and furnishing frames

were purely mechanical processes which did not constitute the

practice of optometry, and that the legislature could not e.xtend

the definition of a trade or occupation to include ordinary activi-

ties which do not demand those special skills for which regula-

tion is required nor have a sub.stantial relation to the public

health, safety, or welfare.

We find significant to this case the rationale in State v.

Warren. sKpra, which held valid the regulation of real estate

brokering. There the court noted two aspects of real estate

brokering which permitted regulation under the police power:

(1) the characteristics of trust and confidence in the relation-

ship between broker and client, which provide opportunities

for collusion to extract illicit gains and which make the bond

analogous to that between attorney and client; and (2) the

economic significance of the real estate business, which was

U

fiflS

^J-



COUIiT OK APPEALS [31 N.C.App.]

Kcal Kstatc Licensing Hoard v. Aikcns

similar to that of the bankiii}^ iiuliistry. The court pointed out

that niismanaKcment of eilliei' could produce widespread distress

and unrest, and that the need for competence in those actinf? as

intermediaries in either field was particularly acute.

The business activity of the defendant in the sale of a list

of addresses of property foi- rent and the telephone numbers
of the lessor docs not involve a confidential relationship with

the customers nor nci^otiations or other acts as an intermediary.
^ An established and accepted definition of a broker is "one who

is en^aped for others, on a commission, to negotiate contracts

relative tx) property." P2 C.J.S. Brokers, § 1 (1938). (Emphasis
added.)

The key word in this and other accepted definitions of a

broker is "ncf^otiatc." In his lousiness the defendant does not

nepotiate; he provides information. The definition of a real

estate broker in the last sentence of G.S. 93A-2(a) is a sharp
and danj^erous detour from any established and accepted defini-

tion and is so broad as to include the classified ad section of

a newspaper and the rental Ki'ide of a municipal chamber of

commerce.

It is an arbitrary and irrational exercise of the police power
to reciuire the defendant to obtain a license as a real estate

broker after first satisfying the plaintiff Board that he pos-

sessed the required knowledge of mort<j;aKes, suretyships, escrow
afjrecments and other real property subjects, none of which is

reasonably relevant to his business activity. In Real Estate Com-
viission of Maryland v. Phares, 2G8 Md. 344, 302 A. 2d 1 (1973),
the court held that an information service virtually identical to

that involved in the case before us did not constitute real estate

brokering. Statutory amendments which explicitly defined ad-
vertisers and compilers of property information as real estate

brokers were held unconstitutional in United Interchavqe v.

SpclUiey, lU Conn. G17, 13G A. 2d 801 (1957), and United
Interchange, Ine. v. Uardin(i, 151 Me. 128, M5 A. 2d 94 (1958).

It is clear that defendant's activities do not fall within
those which the lopislature may constitutionally rejrulate as

constitutinfT the i)ractice of real estate brokering'. The reason
for this conclusion is simple but profound. It has been expressed
by the courts of this State many times in upholdinir the rights

of a free peoi)Ie to live without undue rcKulation, but probal)!y

(^ nowhere has it found a moi'e elociuent expression than in State

V. Ballancc,

J., wrote thf:
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V. BaUancc, supra. In an opinion woi-lhy of rc-readinK, Ervin,

J., wrote that the foundinj^'- fathers of this State "possessed an
acute awareness of the lon^ ;iiid bitter strujrKic of the En^H-sh

speaking race for some substantial measure of diK'nity and free-

dom for the individual. They loved liberty and loathed tyranny,

and were convinced that g-overnment itself must be compelled

to respect the inherent rights of the individual if freedom is

to be preserved and oppression is to be prevented. In conse-

quence, they inserted in the basic law a declaration of rights

designed chiefly to protect the individual from the State." 229

N.C. at 7G8.

Two provisions of our State Constitution contain such pro-

tection and are relevant hero. Art. I, sec. 1, declares that among
the inalienable rights of the people are life, liberty, the enjoy-

ment of the fruits of their own labor, and the pursuit of happi-

ness. Art. I, sec. 19 declares that no person shall be deprived

of life, liberty, oi- property but by the law of the land. These
fundamental provisions guarantee the right to pursue ordinary
and simple occupations free from governmental regulation.

State V. \Varrc7i, siipra.

For the reasons set forth, we hold that the amendment
to G.S. 93A-2(a) enacted by Session Laws 1075, c. 108, is un-

constitutional a.s repug-nant to art. I, sees. 1 and 19 of the

North Carolina Constitution.

Reversed and remanded for dismissal of the action.

Judges Morris and Vaughn concur.

1

^li

^9v2^£

.1

y

STATE OF NORTH CAROLINA v. MITCHELL WAYNE LANKFORI)

No. 7r,30SC.'!M

(Filed G October 197G)

1. Narcotics § l.T); ('riminal Law {j 'J7>— cvidtncf admisHil)lc for roefrictod

purpose — failure to request limiting instruction

When evidence competent for one pinpo.se only iind not for an-

other is offered, it is ineumlient upon the ohjertinj,' i)arty to rc(iuent

the court to restrict the consideration of the jury to that aspect of the

evidence whicli is conii)eLent; therefore, defendant in this prosecution

for pos.session and sale of marijuana \va:i not entitled to o liinitini:

. I

.'•V.*'!'.-*!
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MINUTF.S

llOUSK COMMITTEl', ON SMALL l^USINESS

June 27, 1985

The House Committee on Small Business met in Room 1328 of

the Legislative Building on June 27, 1985 at 8:00 a.m. Repre-

sentative Charles Woodard, Chairman, presided at the meeting and

the following members were present: Bob Etheridge, Murray Pool,

Fred Bowman, Robert Brawley, L. M. Brinkley, Ray Fletcher, C. B.

Hauser, Larry Justus, Frank Rhodes, Tim Tallent.

The following bills were discussed:

House Bill 1338, "AN ACT TO AMEND THE LAW REGARDING RENTAL

REFERRAL AGENCIES". The Chair turned the meeting over to Rep.

Brawley. Rep. Woodard offered a new Committee Substitute for

House Bill 1338. It was moved and seconded that the committee

adopt the committee substitute. The motion carried. Mr. Tom

Barringer was introduced to explain the substitute. A copy of

the substitute is attaclied and is a part of the minutes. Mr.

Jay McLeod, President of the N. C. Locators, Inc. and Mr. John

Maddrey of the Attorney General's office were present to answer

questions from the committee. Mrs. Elizabeth Buck with American

Connections Agency was recognized. She expressed opposition to

the $20.00 administrative fee being retained by the rental re-

ferral agency if the agency does not find appropriate housing

for the client. After a lengthy discussion by the committee, Rep,

Justus moved that the committee substitute be given a favorable

report. The motion was seconded and failed.



Small Business Committee

Rep. Fletcher moved that the bill be given an unfavorable

report. The motion was seconded and carried.

House Bill 1141, "AN ACT TO PROHIBIT TliE SALE IN VENDING MACHINES

OF SOFT DRINKS IN NON-RETURNABLE BOTTLES AND TO REGULATE THE CON-

SUMPTION AND POSSESSION OF ALCHOLIC BEVERAGES ON CERTAIN STATE

LANDS." Rep. Brawley moved that the bill postponed indefinitely.

The motion was seconded and carried.

A motion was made, seconded and carried to adjourn at 8:30 a.m.

rles D. Woodard, Giairman

y]uy
^
X-^HJ-Ot^

usan M. Moore, Comm. Clerk



COMMITTEE REPORT HOUSE OF REPRESENTATIVES

The following roport(s) from standing coimiiittee(s) is/are presented:

By Rep. Charles D. Woodard for the Committee oi.

Small Rusiness

ll.B. 1338 o.B. , X A BILL TO BE ENTITLED AN ACT

K.j.U. ,
S.J.H.

,
A JOIN^r RESOLUTION

II. 1^.
,

A hOUSE RESOLUTION

AN ACT TO AMEND THE LAW REGARDING RENTAL REFERRAL AGENCIES

With a favorable report.

With a favorable report and recommendation that the bill be re-referred
to the Committee on ( ) Appropriations/ ( ) Finance.

With a favorable report, as amended.

With a favorable report, as amended, and recommendation that the bill
be re-referred to the Committee on { ) Appropriations/ { ) Finance.

X With an unfavorable report.

With an unfavorable report as to bill, favorable as to ccxnmittee
substitute bill.

With recommendation that House concur.

With recommendation that House do not concur.

With recommendation that House do not concur; request conferees.

With recommendation that House concur; committee believes to be material

With an unfavorable report, with a Minority Report attached.

Without prejudice.

With an indefinite postponement report.

With an indefinite postponement report, with a Minority Report attached.

With recommendation that it be adopted. (HOUSE RESOLUTION ONLY)

1/85



}R JOURNAL USE ONLY:

On motion of Rep. > the bi] l/resolut ion is re-referred
to the Committee on ^" ^

The substitute bill/resolution is placed on the Calendar for

The original bill/resolution is placed on the Unfavorable Calendar.

On motion of Rep. , the rules are suspended and
the bill/resolution is placed on today's Calendar.

On motion of Rep. , the rules are suspended and the
bill/resolution is placed before the House for immediate consideration.

On motion of Rep. , Committee Amendment No(s).
is/are adopted.

Rep. offers Amendment No. which ^^
The bill (,as amended,) passes its second reading (by the following vote)
(by EV ) , (and remains on the Calendar) , (and there being no
objection is read a third time.)

The bill ( , as amended,) passes its third reading (by EV ) and is

ordered sent to the Senate.

without engrossment. by Special Message.

sent to the Senate for concurrence in House ejnendment (s)

.

enrolled.

" ^
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1985
HOUSE 1338

Short Title: Rental Referral Agency (Public)
Sponsor: Representative C. D. Woodard; Stamey

Referred To:

A BILL TO BE ENTITLED

AN ACT TO M']EUD THE LAW REGARDING RENTAL REFERRAL AGENCIES

The General Assembly of North Carolina enacts:

Section I. This act amends Article 23 "Rental Referral
Agencies" oi Chapter 66 "Commerce and Business".

G.S. 66-143 (b)(2) is amended by rewriting this section
to read as follows: That the deposit will be refunded
within ten (10) days of the prospective tenant's
written request, subjecL to the conditions set forth in
G.S. 66-14 3 (c), that a refund request must be made no
sooner than thirty (30) days after the date of the
contract and no later than sixty (60) days after the
date of the contract, and that an administrative fee of
not more than $20.00 may be deducted by the ro^ntal
referral agency from the deposit refund;

G.S. 66-143 is amended by adding the following
sections

:

66-14 3 (c). A deposit will be refunded minus an
administrative fee of not more than $20.00. If the
prospective tenant does not obtain rental housing
through the assistance of the agency. The prospective
tenant must make a bona fide effort to contact the
agency and the owners of the properties or its agents
or representatives and view the properties supplied by
the agency to be entitled to any deposit refund.
Prospective tenants must apply in writing for such
refund no sooner than thirty (30) days after the date
of the contract and no later than sixty (60) days after
the date of the contract. If the prospective tenant
does not aply for a refund during such period, the fee
shall be deemed earned by the rental referral agency
and may be removed from the trust account.



- 2 -

(d) Shoul(3 the prospective tenant receive information
which is unreasonably inaccurate in any material sense
or as to the availability of property as defined in
G.S. 66-144 (a)/ the prospective tenant may demand, in
writing showing cause, a full refund. Such written
demand must be made within ten (10) days of the date of
discovery of the inacurate information and within the
period specified in G.S. 66-143 (b)(2).

G.S. 66-145 is amended by inserting after the phrase
"as provided in G.S 66-143 (a)" the phrase "or as
otherwise provided herein".

Section 2. This act is effective September 1, 1985.
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1985

HOUSE BILL 1338

Short Title: flental Referral Ageocy. (Public)

Sponsors: Representatives CO. Hoodard; Staaey,
.

Referred to: Small Business, .

May 22, 1985

1 . A BILL TO BE ENTITLED

2 AN ACT TO AH EN D THE LAW REGARDING RENTAL REFERRAL AGENCIES. .

3 The General Assembly of North Carolina enacts:

4 Section 1. This act amends Article 23 "Rental Referral

5 Agencies" of Chapter 66 "Commerce and Business".

6 S>GC» 2. This act is effective upon ratification.

7

8

9

10

11

12

13

14 ,

15

16

17

18

19

20

21
i





APPENDIX E
APPLICABLE STATUTES

ARTICLE 23

Rental Referral Agencies

<66-142. Definition .

For the purpose of this Article, a "rental referral agency"
is a person or business which offers to assist any person in
locating residential rental property in return for any
consideration from a prospective tenant. (1981, c. 610, s. 1.)

<66-143. Fees and deposits .

(a) A rental referral agency shall not charge or attempt to
collect any fees or other consideration from any prospective
tenant except where rental housing is in fact obtained by such
person through the assistance of that agency. For the purposes of
this Article, such housing is obtained when the prospective tenant
has contracted to rent the property.

(b) Deposits to be applied toward fees may be required by a
rental referral agency pursuant to a written contract which
includes provisions stating:

(1) The specifications of housing sought by the
prospective tenant, including maximum rent, desired
lease period, geographic area, number of bedrooms
required, number of children to be housed, and number
and type of pets;

(2) That the deposit will be refunded within 10 days of
the prospective tenant's request should the specified
housing not be obtained through the agency's
assistance within 30 days of the date of the
contract.

(3) That the rental referral agency will maintain a trust
account or bond in compliance with G.S. 66-145, and
identifying the depository institution or bonding
company by name and address. (1981, c. 610, s. 1.)

<66-144. Representations of availability .

(a) A rental referral agency shall not make any
representation that any property is available for rent unless
availability has been verified by the agency within 48 hours prior
to the representation. The availability of property described in
media advertisements shall be verified within 48 hours prior to
the appearance of the advertisement.

(b) Notations of the time and date of verification and the
verifier's identity shall be recorded by the agency and made
available for inspection by any person from whom the agency has
received a deposit or fee. (1981, c. 610, s. 1.)

<66-145. Bond or trust account required .

(a) Every rental referral agency before beginning business
shall establish a trust account with a licensed and insured bank
or savings institution located in the State of North Carolina.

PAGE E-1
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APPLICABLE STATUTES

Each deposit to be applied towards a fee collected under G.S. 66-
143(b) shall be placed in the trust account and shall be withdrawn
only to refund the deposit to the applicant pursuant to G.S. 66-
143(b)(2) or when a fee is earned by the agency as provided in
G.S. 66-143(a).

(b) A rental referral agency may elect to post a bond in
lieu of the trust account required by this section. The amount of
the bond shall at no time be less than the amount that would be
required by this section to be held in trust. In no event,
however, shall the bond be less than five thousand dollars
($5,000). The rental referral agency shall file the bond with the
clerk of the superior court of the count in which its principal
place of business is located.

(c) Any person who is damaged by any violation of this
Article, or by any breach by the rental referral agency of its
contract, may bring an action for the remedies referred to and
provided in G.S. 66-146 against the bond or trust account;
provided that the aggregate liability of the surety or trustee
shall not exceed the amount of the bond or trust account.

(d) Violation of subsections (a) or (b) of this section
shall constitute a misdemeanor. (1981, c. 610, s. 1.)

<66-146. Remedies .

(a) Any person injured by a violation of this Article, or
breach of any obligation created by this Article or contract
subject thereto, may bring an action for recovery of damages,
including reasonable attorneys' fees.

(b) The violation of any provision of this Article shall
constitute an unfair act or practice under G.S. 75-1.1.

(c) The remedies provided herein shall be in addition to any
other remedies provided by law or equity. (1981, c. 610, s. 1.)

RELATED STATUTES ;

<75-l,l. Methods of competition, acts and practices regulated;
legislative policy .

(a) Unfair methods of competition in or affecting commerce,
and unfair or deceptive acts or practices in or affecting
commerce, are declared unlawful.

(b) For purposes of this section, "commerce" includes all
business activities, however denominated, but does not. include
professional services rendered by a member of a learned
profession .

(c) Nothing in this section shall apply to acts done by the
publisher, owner, agent, or employee of a newspaper, periodical or
radio or television station, or other advertising medium in the
publication or dissemination of an advertisement, when the owner,
agent or employee did not have knowledge of the false, misleading
or deceptive character of the advertisement and when the
newspaper, periodical or radio or television station, or other

PAGE E-2
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advertising medium did not have a direct financial interest in the
sale or distribution of the advertised product or service.

(d) Any party claiming to be exempt from the provisions of
this section shall have the burden of proof with respect to such
claim. (1969, c. 833; 1977, c. 747, ss. 1, 2.)

<75-6. Violation a misdemeanor; punishment
Any CO
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<75-15.2. Civil penalty .

In any suit instituted by the Attorney General, in which the
defendant is found to have violated G.S. 75-1.1 and the acts or
practices which constituted the violation were, when committed,
knowingly violative of a statute, the court may, in its
discretion, impose a civil penalty against the defendant of up to
five thousand dollars ($5,000) for each violation. In any action
brought by the Attorney General pursuant to this Chapter in which
it is shown that an action or practice when committed was
specifically prohibited by a court order, the Court may, in its
discretion, impose a civil penalty against the defendant of up to
five thousand dollars ($5,000) for each violation. Civil
penalties may be imposed in a new action or by motion in an
earlier action, whether or not such earlier action has been
concluded. In determining the amount of the civil penalty, the
court shall consider all relevant circumstances, including, but
not limited to, the extent of the harm caused by the conduct
constituting a violation, the nature and persistence of such
conduct, the length of time over which the conduct occurred, the
assets, liabilities, and net worth of the person, whether
corporate or individual, and any corrective action taken by the
defendant. Any penalty so assessed shall be paid to the General
Fund of the State of North Carolina. (1977, c. 747, s. 3; 1983 c.
721, s. 1.

)

< 7 5 - 1 6 . Civil action by person injured; treble damages .

If any person shall be injured or the business of any person,
firm or corporation shall be broken up, destroyed or injured by
reason of any act or thing done by any other person, firm or
corporation in violation of the provisions of this Chapter , such
person, firm or corporation so injured shall have a right of

PAGE E-3
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action on account of such injury done, and if damages are assessed
in such case judgment shall be rendered in favor of the plaintiff
and against the defendant for treble the amount fixed by the
verdict. (1913, c. 41, s. 14; C.S., s. 2574; 1969, c. 833; 1977,
c. 707.)

<75-16.1. Attorney fee .

In any suit instituted by a person who alleges that the
defendant violated G.S. 75-1.1 , the presiding judge may, in his
discretion, allow a reasonable attorney fee to the duly licensed
attorney representing the prevailing party, such attorney fee to
be taxed as a part of the court costs and payable by the losing
party, upon a finding by the presiding judge that:

(1) The party charged with the violation has willfully
engaged in the act or practice, and there was an
unwarranted refusal by such party to fully resolve the
matter which constitutes the basis of such suit; or

(2) The party instituting the action knew, or should have
known, the action was frivolous and malicious. (1973, c.

614, s. 1; 1983, c. 417, s. 2.)
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PERSONS MAKING PRESENTATIONS TO THE COMMITTEE

Representative Margaret Stamey

Deputy Attorney General John Maddrey

Mr. J. McLeod
North Carolina Locators

Mr. Marc Issacson, Attorney

Mr. & Mrs. Darryl Buck
American Connections

Mr. Glenn Jernigan, Counsel
Rental Locators of Fayetteville and Wilmington





APPENDIX G
STATE SURVEY

STATE OF NORTH CAROLINA

LEGISLATIVE RESEARCH COMMISSION
STATE LEGISLATIVE BUILDING

RALEIGH 27611

.''.' MEMORANDUM
FROM: KENNETH T. LEVENBOOK, COMMITTEE COUNSEL
TO: LRC RENTAL REFERRAL AGENCY STUDY COMMITTEE
SUBJECT: RENTAL AGENCY REGULATION IN OTHER STATES
DATE: APRIL 18, 1986

At the request of the Study Committee, after the last
meeting, I sent out a survey to the other states to inquire about
their regulation, if any, of rental referral agencies. The
following results have been received as of this date:

ALABAMA

:

The State Real Estate Commission takes the position that the
State statutes generally requires persons performing the services
of a rental referral agency to have real estate licenses.^

ALASKA:
This state does not regulate rental referral agencies and

there are no proposals for regulation pending in the legislature.

ARIZONA:
This state does not regulate rental referral agencies and

there are no proposals for regulation pending in the legislature.

'Code of Alabama, Sec . 34-27-30 provides that a real estate
broker's license will be required of persons who:

"(7) aid, attempt, or offer to aid in locating or obtaining
for purchase, rent, or lease any real estate;

"(8) procure or assist in procuring of prospects for the
purpose of effecting the sale, exchange, lease, or rental of real
estate

;

"(9) procure or assist in the procuring of properties for the
purpose of effecting the sale, enchange, lease, or rental of real
estate; or"
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ARKANSAS

:

This state does not regulate rental referral agencies and
there are no proposals for regulation pending in the
legislature .

^

CALIFORNIA:
This state regulates prepaid rental listing services.^

COLORADO:
At one time Colorado had a specific statute governing rental

referral agencies. That statute was repealed in 1979. In lieu of
that statute, Colorado now requires persons offering such services
to be qualified as a real estate broker subject to regulations
under the state's real estate commission.'^

CONNECTICUT:
This State regulates apartment listing services.^

DELAWARE

:

This state does not regulate rental referral agencies and
there are no proposals for regulation pending in the legislature.

FLORIDA:

GEORGIA:
This state does not regulate rental referral agencies and

there are no proposals for regulation pending in the legislature.

HAWAII

:

This state does not regulate rental referral agencies and
there are no proposals for regulation pending in the legislature.

^However , under Arkansas Statutes 71-1302, one who "assists or
directs in the procuring of prospects calculated to result in
the... rental of real estate," falls under the definition of real
estate broker or salesman. That person would have to conduct
business in accordance with the laws and rugulations of the state
that apply to real estate brokers and salesmen.

^Article 2.3 of Chapter 3 of Part 1 of Division 4 of the
Business and Professions Code governs prepaid rental listing
services. A copy of the statute is attached to this memorandum.
(See pages Al - A20)
^Colorado Revised Statutes Sees. 12-61-101 ( 2 )( J ) and 12-61-

113(l)(u).
^Connecticut General Statutes Sectin 42-103 regulates these

agencies. It is an extensive regulatory statute and a copy is
attached to this memorandum. (See pages A21 - A25)
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IDAHO:
This state does not regulate rental referral agencies and

there are no proposals for regulation pending in the legislature.

ILLINOIS:
This state does not regulate rental referral agencies and

there are no proposals for regulation pending in the legislature.

INDIANA:
A person operating a rental referral agency would be required

to obtain a real estate broker license from the real estate
commission. The definition of broker includes a person
"who ... leases , rents, manages, lists, or appraises real estate or
negotiates or offers [to do so]."^

IOWA:
This state does not regulate rental referral agencies and

there are no proposals for regulation pending in the legislature.

KANSAS

:

This state does not regulate rental referral agencies and
there are no proposals for regulation pending in the legislature.

KENTUCKY:

LOUISIANA:
This state does not regulate rental referral agencies and

there are no proposals for regulation pending in the legislature.

MAINE:
This state does not regulate rental referral agencies and

there are no proposals for regulation pending in the legislature.

^Indiana Code Section IC 25-34.1-1-2
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MARYLAND

:

This State regulates rental referral agents by including them
in the definition of "real estate broker".

^

MASSACHUSETTS:
In this state only licensed real estate brokers and salesmen

are authorized to engage in the business of finding rental
property for prospective tenants.^

MICHIGAN:

MINNESOTA:
This state does not regulate rental referral agencies and

there are no proposals for regulation pending in the
legislature .

^

'^Annotated Code of Maryland, Article 56 Section 212(a) provides
that a real estate broker is defined as: "...any person,
association, copartnership or corporation foreign or domestic, who
for another and for a fee, commission or any other valuable
consideration sells, purchases, exchanges, leases, rents or
collects rent for the use of real estate or who attempts or who
offers by verbal solicitation, advertisement or otherwise to
perform any such function, or who aids, attempts or offers to aid,
for a fee, any person in locating or obtaining for purchase or
lease any residential real estate, or who is regularly engaged in
the business of dealing and trading in real estate or leases and
options thereon, or who engages in the business of charging an
advance fee or contacting for collection of a fee in connection
with any contract whereby he undertakes primarily to promote the
sale of real estate through its listing in a publication issued
primarily for such purpose, or for the referral of information
concerning such real estate to brokers, or both, or who is engaged
in the business of subdividing and selling land in building lots
or sites, whether such real estate is located in this state or the
District of Columbia."

^General Laws of Massachusetts Chapter 112, Sections 87RR and
87DDD 1/2.

^ State, By Spannaus v. Beslanowi tch , 248 N.W.2d 286 (1976) held
that while Minnesota Statutes Chapter 82 does not require those
who engage only in the business of selling information about
residential real estate vacancies to obtain a real estate broker's
license, it does require a person to obtain a license before he
may attempt to meet the individual needs of a specifically
identified landlord or tenant.
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MISSISSIPPI

:

MISSOURI:

MONTANA

:

This state does not regulate rental referral agencies and
there are no proposals for regulation pending in the legislature.

NEBRASKA;

NEVADA:
Nevada regulates real estate brokers and the definition of

rental referral agencies comes within this def ini tion . ^^

NEW HAMPSHIRE:
This State regulates rental referral agencies .

'^

NEW JERSEY:
This state does not regulate rental referral agencies and

there are no proposals for regulation pending in the
legislature

.

^^

NEW MEXICO:

NEW YORK:

NORTH CAROLINA:
This State regulates rental referral agencies and these

statutes are the subject of this Legislative Research Commission
Study.

I'^Nevada Revised Statutes 645.030 defines a real estate broker to
include anyone who lists or solicits prospective purchasers,
lessees or renter of real property. The Real Estate Division,
Nevada Department of Commerce, has taken the position that this
definition includes rental referral agencies. NRS 645.260
provides that anyone who attempts or engages in "any single act or
trnasaction contained in the definition of real estate broker in
NRS 645.030" is acting as a broker. An exemption for apartment
managers is provided in NRS 645.240.
l^New Hampshire Revised Statutes Annotated Chapter 358-H is an

extensive statute that regulates rental referral agencies. A copy
of the statute is attached to this memorandum. (See pages A26 -

A29)
l^However, pursuant to N.J.S.A. 45:15-3, a party who solicits,

assists or directs in the procuring of prospects for the leasing,
renting or auctioning of real property must be licensed as a real
estate broker. Accordingly, the Division of the New Jersey Real
Estate Commission in the State Department of Insurance has
promulgated regulations which regulate rental referral agencies.
(N.J.A.C. 11:5-1.32)
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NORTH DAKOTA:
This State does not regulate rental referral agencies and

there are no proposals for regulation pending in the legislature.

OHIO:
This state includes persons or entities that collect rental

information for purposes of referring prospective tenants to
rental units for a fee are considered real estate brokers or
salesmen and regulated by the real estate licensing laws.^-^

OKLAHOMA:
Rental referral agencies are regulated by the Oklahoma Real

Estate Commission and all rental referral agents must have brokers
licenses .

^'^

OREGON:

PENNSYLVANIA:
This state regulates rental referral agencies .

•'•^

RHODE ISLAND:
This state does not regulate rental referral agencies and

there are no proposals for regulation pending in the legislature.

SOUTH CAROLINA:
This state does not regulate rental referral agencies and

there are no proposals for regulation pending in the legislature.

^•^Ohio Revised Code, Chapter 4735.
l^Oklahoma Statutes Sec. 858-102 provide that:

"2. The term 'real estate broker' shall include any person,
partnership, association, association or corporation, foreign or
domestic, who for a fee, commission or other valuable
consideration, or who with the intention or expectation of
receiving or collecting a fee, commission or other valuable
consideration, lists,.. or solicits listings of places to rent, or
solicits for prospective tenants, or who advertises or holds
himself out as engaged in such activities."
^^Pennsylvania Consolidated Statutes Title 49 Sees. 35.171

through 35.176. A copy of these statutes is attached to this
memorandum. (See pages A30 - A35)
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SOUTH DAKOTA;

TENNESSEE:
This state regulates rental location agents. 16

TEXAS:
This state does not regulate rental referral agencies and

there are no proposals for regulation pending in the legislature.

UTAH:
This state does not regulate rental referral agencies and

there are no proposals for regulation pending in the legislature.

VERMONT:

VIRGINIA:
Rental location agents are required to register with the Real

Estate Board. 1^

WASHINGTON:

WEST VIRGINIA:
This state does not regulate rental referral agencies and

there are no proposals for regulation pending in the legislature.

WISCONSIN:
This state does not regulate rental referral agencies and

there are no proposals for regulation pending in the legislature.

WYOMING:
This state does not regulate rental referral agencies and

there are no proposals for regulation pending in the legislature.

l^Tennessee Code Annotated Sees. 62-25-101 through 62-25-107. A~
copy of these statutes are attached to this memorandum. (See pages
A36 - A40)
^^Code of Virginia Sec. 54-731.1 provides that:

"A rental location agent within the meaning of this chapter
is any individual who furnishes or offers to furnish rental
information to prospective tenants, assists or attempts to assist
or offers to assist any person or persons to rent or lease or
attempt to rent or lease real property owned by another whereby
the prospective tenant is obligated to pay a fee whether or not a
rental is obtained through such services; or who solicits or
obtains rental listings from landlords or managers in expectation
of compensation by including them in information offered
prospective tenants. A rental location agent must register with
the Virginia Real Estate Board. A rental location agent may not
negotiate leases or offer to sell or offer information on property
for sale or options on such property."

Page G-7



Jack I Morton
ANN MACKEV
CHIEF DEPUTrES

JAMES L ASHFORD
JERRY L BaSSETT
Stanley M LOURiMOwt
edward k purcell
john t stuoebaker

David D alves
JOmn a CORZiNfc
C DAVID DiCKtRSQN
Robert Culien Duffy
ROSEBt D GRONKE
SMtRWIN C. MACKENZIE.
TRACY O- POWELL. 11

JiMMiE Wing
PRINCIPAL DEPUTIES

3021 State Capitol
Sacramento 95814.
(916) 445-3057

801 1 State Building
107 South Broadway
Los Angeles 90012
i213) 620-2550

of daltfomm

BION M. GREGORY

Sacramento, California

March 14, 1986

Martin l Anderson
Paul Antilla
Dana Appling
Charles C Asbill
Amelia i Budd
Eileen j Buxton
henrv j contreras
Ben E Dale
Jefprev a Delano
Clinton J deWitt
Frances S. dorsin
Maureen S Dunn
Lawrence h. Fein
Sharon R Fisher
john fossette
harvev j foster
Clay Fuller
alvin d Gress
Thomas R heuer
Michael J kehsten
L DOUGLAS Kinney
Victor kozielski
Eve B. krotinger
romulo i lope2
JAMES A Marsala
PETER MELNICOE
ROBERT G. MILLER
JOHN A MOGER
VERNE L OLIVER
EUGENE L. Paine
marguerite roth
Michael b. Salerno
Mary Shaw
Russell L- sparuno
William K. Stark
mark franklin terry
JEFF THOM
Phillip Torres
Michael m Upson
Richard b weisbero
Daniel a. weitzman
Thomas D. Whelan
jana whitgrove
Christopher Zirkle

deputies

Mr. Kenneth T. Levenbook
Committee Counsel
Legislative Research Commission
Legislative Office Building, Suite 100
Raleigh, NC 27611

Prepaid Rental Listing Services - #5820

Dear Mr. Levenbook:

Pursuant to your request regarding the regulation of
rental referral agencies, we have enclosed a copy of Article 2.3
(commencing with Section 10167) of Chapter 3 of Part 1 of
Division 4 of the Business and Professions Code governing prepaid
rental listing services.

Very truly yours,

Bion M. Gregory
Legislative Counsel

By
Clinton J. deWitt
Deputy Legislative Counsel

CdeW: jm

Al



RECORD # 10 BF:

86070 14:40

BPC 010167 PAGE NO. 1

Article 2.3. Prepaid Rental Listing Service

(Article 2.3 added by Stats. 1980, Ch. 1051, Sec. 2.

Effective September 26, 1980)

10167. The definitions used in this section

shall govern the construction and terms as used in this

article:

(a) "Prepaid rental listing service" means the

business of supplying prospective tenants with listings of

residential real properties for tenancy, by publication or

otherwise, pursuant to an arrangement under which the

prospective tenants are required to pay a fee in advance

of, or contemporaneously with, the supplying of the

listings, but which does not otherwise involve the

negotiation of rentals by the person conducting the

service.

(b) "Licensee" means a person licensed to

conduct a prepaid rental listing service or a person

engaged in the business of a prepaid rental listing

service under a real estate broker license.

(c) "Location" means the place, other than the

main or branch office of a real estate broker, where a
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prepaid rental listing service business is conducted.

(d) "Designated agent" means the person who is

in charge of the business of a prepaid rental listing

service at a given location.

(Added by Stats. 1980, Ch. 1051, Sec. 2.

Effective September 26, 1980.)

10167.1. This article shall not apply to a

newspaper of general circulation.

(Added by Stats. 1980, Ch . 1051, Sec. 2.

Effective September 26, 1980.)

10167.2. It is unlawful for any person to

engage in the business of a prepaid rental listing service

unless licensed in that capacity or unless licensed as a

real estate broker.

(Added by Stats. 1980, Ch. 1051, Sec. 2.

Effective September 26, 1980. Operative December 25, 1980,

by Sec. 4 of chapter.)

10167.3. (a) A separate application for a

license as a prepaid rental listing service shall be made

in writing for each location to be operated by a licensee

other than a real estate broker. Each such application

shall be on forms provided by the department, shall be

signed by the applicant, and shall be accompanied by a one

hundred dollar ($100) application fee for the first
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location, and a twenty-five dollar ($25) application fee

for each additional location of the applicant.

Applications to add or eliminate locations

during the term of a license shall be on forms prescribed

by the department. A twenty-five dollar ($25) application

fee for the remainder of a license term for each location

to be added shall accompany the application.

(b) A real estate broker may provide a prepaid

rental listing service at a licensed office for the

conduct of his or her real estate brokerage business if

the business at the office is conducted under the

immediate supervision of the broker or of a real estate

salesperson licensed to, and acting on behalf of, the

broker

.

(Added by Stats. 1980, Ch. 1051, Sec. 2.

Effective September 26, 1980.)

10167.4. The commissioner may require such

proof as he may deem advisable concerning the honesty and

truthfulness of any applicant for a license as a prepaid

rental listing service, or of the officers, directors, and

persons owning 25 percent or more of the shares of any

corporation making such application, before authorizing

the issuance of a license for a location. For this

purpose, the commissioner may hold a hearing in accordance
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with the provisions of Chapter 5 (commencing with Section

11500) of Part 1 of Division 3 of Title 2 of the

Government Code and may refuse to issue a license to an

applicant who does not furnish satisfactory proof of his

or her honesty and truthfulness or of the honesty and

truthfulness of the corporate officers, directors and

shareholders. To assist in his determination, the

commissioner shall require the fingerprinting of every

original applicant including officers, directors, and

persons owning 25 percent or more of the shares of the

corporate applicant.

(Added by Stats. 1980, Ch. 1051, Sec. 2.

Effective September 26, 1980.)

10167.5. The business at a location licensed

pursuant to subdivision (a) of Section 10167.3 shall be

conducted under the immediate supervision of the licensee

or a designated agent who is not a designated agent at any

other location. Whenever a designated agent ceases

permanently to be a designated agent at any location

because of death, termination of employment, or any other

reason, the licensee, within five days thereafter, shall

give written notice to the department. A license issued

for a particular location shall automatically expire 60

days after the time the business conducted at such

r



86070 14:40

RECORD # 150 BF: BPC 010167 PAGE NO. 5

location ceases for any reason to be under the charge of

and managed by the designated agent of record with the

department, unless within such 60-day period the licensee

submits written notice of the new designated agent to the

department

.

A designated agent of the licensed service may

serve as designated agent for the location in question as

well as for the location for which he or she is the

designated agent of record during the period of 60 days.

(Added by Stats. 1980, Ch . 1051, Sec. 2.

Effective September 26, 1980.)

10167.6. Every applicant for a prepaid rental

listing service license who is not a resident of this

state shall file with the application for a license an

irrevocable consent that in any action arising out of the

activities of the prepaid rental listing service commenced

against him or her in this state, if personal service of

process upon him or her cannot be made in this state in

the exercise of due diligence, a valid service may be made

upon him or her by delivering the process to the Secretary

of State.

Insofar as possible, the provisions of Section

1018 of the Code of Civil Procedure relating to service of

process on the Secretary of State are applicable to this
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section.

(Added by Stats. 1980, Ch. lO'Bl, Sec. 2.

Effective September 26, 1980.)

10167.7. Except as provided in Section 10167.8,

each licensee shall provide to the department, and at all

times maintain in force, a bond in the amount of two

thousand five hundred dollars ($2,500) for each location.

The bond may be in the form of a corporate surety bond, or

a cash deposit. A cash deposit may be deposited by the

licensee in an interest-bearing account assigned to the

commissioner, with interest earned thereon payable to the

licensee. The bond or cash deposit may be utilized by the

commissioner for the benefit of any unsatisfied judgment

creditor in an action pursuant to subdivision (f) of

Section 10167.10.

(Amended by Stats. 1982, Ch. 466, Sec. 3.)

10167.8. The requirement of Section 10167.7

shall not apply to any prepaid rental listing service

operated by: (a) a person exempt from the payment of

federal and state income taxes; (b) an agency of the

federal, state, or local government; or (c) a real estate

broker conducting a prepaid rental listing service

pursuant to a real estate license.

(Added by Stats. 1980, Ch. 1051, Sec, 2.
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Effective September 26, 1980.)

10167.9. (a) Prior to the acceptance of a fee

from a prospective tenant, a licensee shall provide the

prospective tenant with a written contract which shall

include at least the following:

(1) The name of the licensee and the addresses

and telephone numbers of the principal office or location

of the licensee and of the location, or branch office of a

real estate broker, providing the listing to the

prospective tenant.

(2) Acknowledgment of receipt of the fee,

including the amount.

(3) A description of the service to be performed

by the licensee, including significant conditions,

restrictions, and limitations where applicable.

(4) The prospective tenant's specifications for

the rental property, including, but not limited to:

(A) Type of structure, including, but not

limited to, detached single-family home, apartment, or

duplex

.

(B) Location by commonly accepted residential

area name, by designation of boundary streets, or by any

other manner affording a reasonable means of identifying

locations acceptable to the prospective tenant.
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(C) Furnished or unfurnished.

(D) Number of bedrooms required.

(E) Maximum acceptable monthly rental.

(5) The contract expiration date, which shall

not be later than 90 days from the date of execution of

the contract.

(6) A clause setting forth the right to a full

or partial refund of the fee paid in advance as provided

in Section 10167.10.

(7) The signature of the licensee or of the

designated agent, real estate salesperson, or employee

acting on behalf of the licensee.

(8) A clause in bold type letters outlining the

small claims court remedy available to the prospective

tenant

.

(b) The original of each such contract shall be

retained by the licensee for a period of not less than six

months from the date of termination of the contract during

which time the contract shall be subject to examination by

a duly authorized representative of the commissioner.

(c) The form of contract proposed to be used by

a licensee to effect compliance with this section shall be

filed with the department prior to use. Any modification

of a form previously filed with the department, including
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a change in the name or business address of the licensee,

shall also be filed prior to use. The department shall

withhold the issuance or renewal of a license until the

department has approved the contract.

(d) If a prospective tenant first contacts the

licensee by telephone from a distance of more than 50

miles from the nearest office of the service, the licensee

shall not be in violation of this section by taking credit

card information from the prospective tenant by telephone

for the purpose of charging the credit card account of the

prospective tenant for the fee, if the licensee furnishes

the information specified in subdivision (a) during the

same telephone conversation and mails written confirmation

and a list of available rental properties to the

prospective tenant no later than the next business day.

(Amended by Stats. 1984, Ch. 587, Sec. 1.)

10167.10. (a) (1) A licensee, other than a real

estate broker, shall refund in full the advance fee paid

by a prospective tenant if the licensee does not, within

five days after execution of the contract, supply at least

three rental properties then available to the prospective

tenant and meeting the specifications of the contract.

(2) A licensee will be deemed to have supplied

information meeting the specifications of the prospective
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tenant if the information supplied meets the contract

specifications with reference to: (i) type of structure;

(ii) designated area; (iii) furnished or unfurnished; (iv)

number of bedrooms; (v) maximum rental; and (vi) any other

specification expressly set forth in the contract. A

demand for the return of the fee shall be made by or on

behalf of the prospective tenant within 10 days following

the expiration of the five-day period referred to above by

delivery or by mailing by registered or certified mail to

the address of a location, or branch office of a real

estate broker, set forth in the contract.

(b) A licensee shall refund any amount over and

above the sum of a twenty-five dollar ($25) service charge

to the prospective tenant if the prospective tenant

obtains a rental other than through the services of the

licensee during the term of the contract or does not

obtain a rental, provided that the prospective tenant

demands a return of that part of the fee within 10 days

after the expiration of the contract. Within 10 days of

receipt of such a demand by the prospective tenant, the

licensee shall refund any amount over and above the sum of

a twenty-five dollar ($25) service charge to the

prospective tenant.

(c) Each contract, other than a contract

All
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employed by a licensee who is a real estate broker, shall

contain provisions which shall read as follows unless

different language shall have been approved in writing by

the department prior to use:

'
f
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RIGHT TO REFUND
(Full caps, bold face or italicize)

"If, within five days after payment of an advance fee, the
licensee has not supplied the prospective tenant with at least
three available rental properties meeting the specifications
of the contract as to (i) type of structure; (ii) designated
area; (iii) furnished or unfurnished; (iv) number of bedrooms;
(v) maximum rental; and (vi) any other specification expressly
set forth in the contract, the full amount of the fee paid
shall be refunded to the prospective tenant upon presentation of
evidence of such failure within 10 days after the expiration
of the five-day period.
"If the prospective tenant obtains a rental other than through
the services of the licensee during the term of this contract
or if the prospective tenant does not obtain a rental through the
services of the licensee during the term of the contract, the
licensee shall refund the fee received in excess of a twenty-five
dollar ($25) service charge to the prospective tenant within 10
days after receipt by the licensee of the demand for refund.

To be entitled to a refund in excess of the service charge,
the prospective tenant must mail or deliver the demand for refund
not later than 10 days after expiration of this contract."
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(d) Each contract employed by a real estate

broker shall contain provisions which shall read as

follows, unless different language shall have been

approved in writing by the department prior to its use:
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(Ful
"If the prospect
the services of
or if the prospe
services of the
licensee shall r

dollar ($25) ser
days after recei

To be entitl
the prospective
not later than t

RIGHT TO REFUND
1 caps, bold face or italicize)
ive tenant obtains a rental other than through
the licensee during the term of this contract
ctive tenant does not obtain a rental through the
licensee during the term of the contract, the
efund the fee received in excess of a twenty-five
vice charge to the prospective tenant within 10
pt by the licensee of the demand for refund,
ed to a refund in excess of the service charge,
tenant must mail or deliver the demand for refund
en days after expiration of this contract."
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(e) This section shall not apply to a person

purchasing rental information for a purpose other than

that of locating a rental unit for personal use or the use

of a designated person. The contract shall so provide and

shall be initialed by the customer.

(f) If the licensee fails to make a refund as

provided in this section and if the denial or delay in

making the refund is found to have been done in bad faith,

a court of appropriate jurisdiction, including a small

claims court, shall be empowered to award damages to the

plaintiff in an amount not to exceed five hundred dollars

($500) in addition to actual damages sustained by the

plaintiff. If the licensee refuses or is unable to pay

the damages awarded by the court, the award may be

satisfied out of the security required under Section

10167.7.

(Amended by Stats. 1984, Ch. 587, Sec. 2.)

10167.11. It shall be a violation of this

article for any licensee or any employee or agent of a

licensee to do the following:

(a) Make, or cause to be made, any false,

misleading, or deceptive advertisements or representations

concerning the services that the licensee will provide to
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prospective tenants.

(b) Refer a property to a prospective tenant

knowing or having reason to know that:

(1) The property does not exist or is

unavailable for tenancy.

(2) The property has been described or

advertised by or on behalf of the licensee in a false,

misleading, or deceptive manner.

(3) The licensee has not confirmed the

availability of the property for tenancy during the

four-day period immediately preceding dissemination of the

listing information. However, it shall not be a violation

to refer a property to a prospective tenant during a

period of from five to seven days after the most recent

confirmation of the availability of the property for

rental if the licensee has made a good faith effort to

confirm availability within the stated four-day period,

and if the most recent date of confirmation of

availability is set forth in the referral.

(4) The licensee has not obtained written or

oral permission to list the property from the property

owner, manager, or other authorized agent.

(Amended by Stats. 1983, Ch. 862, Sec. 2.)

10167.12. (a) The commissioner may suspend or

AH
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revoke the license of a prepaid rental listing service or

the license of the service to operate at one or more

locations for either of the following:

(1) A violation of a provision of this article

by a licensee or by an employee or agent, including a

designated agent, of the licensee.

(2) A conviction of a licensee, or of an officer,

director or owner of 25 percent or more of the shares of a

corporate licensee for a crime which is substantially

related to the qualifications, functions, or duties of a

prepaid rental listing service licensee.

(b) For the purpose of determining whether

grounds exist for suspending or revoking the license of a

prepaid rental listing service the commissioner shall hold

a hearing in accordance with the provisions of Chapter 5

(commencing with Section 11500) of Part 1 of Division 3 of

Title 2 of the Government Code.

(Added by Stats. 1980, Ch. 1051, Sec. 2.

Effective September 26, 1980.)

10167.13. A prepaid rental listing service

license issued by the department shall be for a period of

two years. An application and fee for renewal filed with

the department before midnight of the last day of the

period for which a previous license was issued entitles

Aft
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the licensee to continue operating at all locations

specified in the previous license for which a renewal fee

is paid.

(Added by Stats. 1980, Ch. 1051, Sec. 2.

Effective September 26, 1980.)

10167.14, Whenever any person has engaged or

threatens to engage in any acts or practices which

constitute, or will constitute a violation of a provision

of the article, the superior court of the county in which

the acts or practices have taken place, or are about to

take place, on complaint of the commissioner, the attorney

general, district attorney, or city attorney, may enjoin

such acts or practices by appropriate order. The

proceedings under this section shall be governed by

Chapter 3 (commencing with Section 525) of Title 7 of Part

2 of the Code of Civil Procedure, except that no

undertaking shall be required.

(Added by Stats. 1980, Ch. 1051, Sec. 2.

Effective September 26, 1980.)

10167.15. Any person, including an officer,

director, or employee of a corporation who willfully

violates any provision of this article is guilty of a

misdemeanor.

(Added by Stats. 1980, Ch. 1051, Sec. 2.

Al'i
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Effective September 26, 1980.)

10167.16. A person or corporation licensed

pursuant to this article and not engaging in acts for

which a real estate license is required under Article 1

(commencing with Section 10130) of Chapter 3 of Part 1 of

Division 4, shall be subject, in addition to the

provisions of this article, to the provisions of Chapter 1

(commencing with Section 10000) and Chapter 2 (commencing

with Section 10050) of Part 1 of Division 4, and to

Sections 10450, 10452, 10453, and 10454.

(Added by Stats. 1980, Ch. 1051, Sec. 2.

Effective September 26, 1980.)

AM



Qlnnnrrttrut C^rnrral Aiuipmbly

JOINT COMMITTEE ON LEGISLATIVE MANAGEMENT
All AN GREEN OFFICE OF LEGISLATIVE RESEARCH ibc'OiHiNiiY su^iu

''"^I'-'IO^'
(203)566-8400 HARTFORD, CONNECTICUT 06106

March 20, 1986

Kenneth T. Levenbook
Committee Counsel
Legislative Research Commission
Suite 100
Legislative Office Building
Raleigh, NC 27611

Dear Mr. Levenbook

In response to your request for information regarding
the regulation of rental referral agencies, we have enclosed
copies of

:

1. Connecticut General Statutes Section 42-103,
regarding Apartment Listing Services.

2. COS Sections 20-311-329bb , as amended by 1985
Public Acts numbered 41, 109, 124, 166, and 454,
concerning the regulation of Real Estate Brokers
and Salesmen .

Please contact us if we can be of further assistance.

Sincerely

,

Kate E. MaKuen,
Research Fellow

KEM:pa
Enclosures
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CHAT^^ 734

BULK SALES

§fcs. 42-101 to 42-103. Bulk sales. Sections 42-101 to 42- 103, inclusive, arc

repealed.

(1949 Rev . S. 6705-6707; 1959. P.A. 133, S. 10-101.

See ciik 42«. ankle 6.

CHAFER 734a

REGULATION OF APARTMENT LISTING SERVICES

Sec. 42-103a. Apartment listing services to give receipt; refund provision.

VioiatioD. Enforcement. Section 42-103i is repealed.

(PA. 79-473. S. 1-3; P. A. 81-166. S. 12.)

Sec. 42-103b. Defmitions. As used n this chapter

(1) "Apartment" means any house or bulding or portion of a house or building which

is rented, leased or hired out to be occuped as a home or residence by one or more

persons;

(2) "Apartment listing service" meaiK any person who, in exchange for a fee,

permits a customer to inspect or othervae utilize a listing of apartments for rent;

(3) "listing" means any oral or wnten communication concerning a specific

apartment for rent;

(4) "Customer" means any person whc pays a fee to an apartment listing service for

assistance in obtaining an apartment rcnoi: and

(5) "Person" means any individual, esociation, partnership or corporation.

(PA 81-166, S. 1; PA. 82-146, S. 1.)

History; PA. 82-146 added a definitioo of "penoo' a Subdiv. (3) and eliminated employees and agents from the

(iefuubaa of "apamnent listing service".

Sec. 42-103C. Registration. ApplicBtnn, fee and surety bond. Refusal to issue,

revocation and suspension. Notice and bearing. Enforcement, (a) No person may
engage in business as an apartment listing lervice without first obtaining a certificate of

registration f"om the commissioner of consimer protection, except that a person holding

a valid real estate broker's license in this sihb shzill not be required to obtain a certificate.

(b) Any person seeking a certificate of cgistration shall apply to the commissioner in

writing, on a form provided by the commisaoner. Such person may file one application

on behalf of all of its employees, memben. officers, agents and partners, provided the

names of all such persons are listed on the mplication. Such application shall include the

applicant's name, residence address, busiiEss address, employees' names and residence

faz
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addresses and such other information as the commissioner may by regulation require. No
such application may be approved unless it is accompanied by a fee of one hundred

dollars for registration and a surety bond in which the applicant shall be the principal

obligor in the sum of ten thousand dollars, with one or more sureties satisfactory to the

commissioner. The bond shall run to the department of consumer protection for the use

of the state and to any person who may have a cause of action against the obligor of the

bond for any malfeasance or misfeasance in the conduct of the apartment listing service.

An applicant may file a consolidated bond on behalf of all of its employees, members,

officers, agents and partners.

(c) Each registration shall be valid for a period of one year or a part thereof and shall

expire on December thirty-first of each year and may be renewed for additional one-year

periods on or before January first of the next and each following year upon written

application under oath in the form prescribed by the commissioner and containing such

mformation as he may require and the filing of the bond prescribed in subsection (b).

(d) Upon receipt of a completed application and surety bond, the comnussioner shall:

(1) Issue and deliver to the applicant a certificate to engage in the business of an

apartment listing service; or (2) refuse to issue the certificate for conduct of a character

liicely to mislead, deceive or defraud the public or the commissioner or violation of any

of the provisions of this chapter or any regulation established pursuant to any of such

provisions.

(e) Upon refusal to issue a certificate, the commissioner shall notify the applicant of

the denial and of his right to request a hearing within ten days from the date of receipt of

the notice of denial. In the event the applicant requests a hearing within such ten days,

the commissioner shall give notice of the grounds for his refusal and shall conduct a

hearing concerning such refusal in accordance with the provisions of chapter 54

concerning contested matters.

(0 The commissioner may revoke, suspend or refuse to renew any certificate of

registration as an apartment listing service for: (1) Conduct of a character likely to

mislead, deceive or defraud the public or the commissioner; or (2) violation of any of the

provisions of this chapter or this section or any regulation established pursuant to any of

such provisions. No such revocation, suspension or refusal to renew shall be ordered by

the conunissioner except upon notice and hearing in accordance with chapter 54.

(g) The attorney general, at the request of the commissioner, is authorized to apply

in the name of the state of Connecticut to the sup)erior court for the judicial district of

Hartford-New Britain for an order temporarily or permanently restraining and enjoining

any person from acting as an apartment listing service without first obtaining a certificate

of registration from the commissioner.

(PA. 82-146, S. 2; PA. 83-500.)

History: PA. 83-500 amended Subsec. 0>) by requiring applicants for a certificate of registratioa to pay a ooc-hundred

dollar filing fee and removed the commissiooer's discretiocary power to fix the amount of bond at less than ten ibousand doUan.

Sec. 42- 103d. Apartment listing services to deliver contract. Contents of

contract. Notice required. No apartment listing service shall collect a fee prior to the

delivery of a contract to the customer. Such contract shall state the name and address of

the customer and the customer's specifications with respect to the kind of apartment
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sought including, but not limited to: (1) The town and the portion of the town required

by the customer; (2) the number of rooms; (3) the number of bedrooms; (4) the

ma;^imum rent to be paid; (5) whether children are permitted; (6) whether pets are

permitted; (7) whether elevator service is required; and (8) the desired date of

occupancy. The contract shall also contain a conspicuous statement in ten-point boldface

type as follows:

NOTICE TO CUSTOMER

WE ARE AN APAR IMENT LISTING SLKVICE ONLY. WE ARE NOT ACTING
AS LICENSED REAL ESTATE BROKERS OR SALESMEN. WE DO NOT
GUARANTEE THAT YOU WILL OBTAIN A RENTAL THROUGH OUR
SERVICES. OUR ONLY PURPOSE IS TO FURNISH YOU WITH LISTINGS OF
AVAILABLE APARTMENTS WHICH MEET YOUR SPECIFICATIONS.

IF YOU DO NOT OBTAIN AN APARTMENT RENTAL THROUGH A LISTING
FURNISHED BY US TO YOU, AT THE EXPIRATION OF THIS CONTRACT WE
SHALL REFUND TO YOU ALL MONEYS IN EXCESS OF THIRTY DOLLARS
PAID BY YOU TO US IF YOU PROVIDE US Wrm A WRITTEN REQUEST FOR A
REFUND PREFERABLY BY CERTIRED MAIL. YOU MUST MAKE THE
REQUEST NOT LATER THAN NINETY DAYS AFTER THE CONTRACT
EXPIRES, UNLESS THE CONTRACT PROVIDES FOR A LONGER PERIOD OF
TIME.

(PA 81-166. S 2.)

Sec. 42-103e. Contents of listing. Each listing given to a customer by an apartment

listing service shall include the following information: (1) The addre.ss of the apartment;

(2) the number of rooms; (3) the number of bedrooms; (4) the monthly rental; (5)

which, if any, utilities are included in the rental; (6) whether children are permitted; (7)

whether pets are permitted; (8) the floor location; (9) the availability of elevator service;

(10) the date the apartment is available for occupancy; and (1 1) the date the availability

of the apartment was last verified by the apartment listing service.

(PA. 81-166. S. 3.)

Sec. 42-103f. Prerequisites to issuance of listing. No apartment listing service

shall give a listing to a customer unless (1) the apartment listing service has verified the

availability of the apartment which is the subject of the listing within the preceding

seventy-two hours, (2) the listing meets the specifications of the customer as set forth in

the contract and (3) the apartment listing service has been authorized by the owner of

such apartment or by his authorized agent to give the listing to customers.

(PA. 81-166, S. 4.)

Sec. 42-I03g. Refund requirement. An apartment listing service shall, upon
written request, refund to a customer all moneys paid by him in excess of thirty dollars

if he has not, at the expiration of the contract, rented an apartment through a Listing

furnished by such apartment listing service. Payment of any refund shall be made within

fifteen days following the date of receipt of such request or the expiration of the contract,

whichever is later.

(PA. 81-166. S. 5.)

m
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Sec. 42-103h. Apartment listing service to retain copies of documents. Each

apartment listing service shall retain at its place of business duplicate copies of all

contracts, receipts, requests for refunds and listings furnished to customers for a period of

three years.

(PA 81-166. S 6 )

Sec. 42-103i. Written authorizations to be obtained before advertising

availability. No apartment listing service shall advertise the availability of a specific

apartment for rent without first obtaining the written authorization of the owner of such

apartment or his authorized agent. All such wntten authorizations shall be retained at the

place of business of the apartment listing service for a period of three years.

(PA. 81-166. S. 7.)

Sec. 42-103J. Prohibited acts. No apartment listing service shall: (1) Advertise the

availability of a specific apartment for rent without having verified the availability of

such apartment within twenty-four hours of the deadline time for submission of such

advertisement for publication or dissemination; (2) falsely represent that it has listings

meeting certain specifications; (3) deny any knowledge of whether or not it has listings

meeting certain specifications if the apartment listing service knows that it has no such

listings; or (4) use an apartment listing service contract having a duration of more than

sixty days.

(PA. 81-166. S. 8 )

Sec. 42-103k. Violation of chapter deemed unfair or deceptive trade practice.A

violation of any of the provisions of this chapter shall be deemed an unfair or deceptive

trade practice under subsection (a) of section 42- 110b.

(PA. 81-166. S. 9; P A 82-146. S 3 )

History: PA. 82-146 made ttthnical contction

Sec. 42-1031. Regulations. The commissioner of consumer protection shall adopt

regulations in accordance with chapter 54 to carry out the provisions of this chapter.

(PA 81-166. S 10 )

Sec. 42- 103m. Powers of commissioner. The commissioner of consumer

protection shall have all of the powers and remedies conferred upon him under chapter

735a for the administration and enforcement of this chapter.

(PA. 81-166. S 11 )

Sees. 42-103n to 42-103v. Reserved for future use.

CHAPTER 734b*

TIME-SHARING PLANS

•Sec chapter 828 (Sec 47-200 et seq ) for Common Inicrtst Ownership Act.

Sec. 42-103w. Application of chapter. The provisions of sections 42-l03w to

AlT
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NEW HAMPSHIRE

CHAPTER 358-H

REGULATION OF RENTAL REFERRAL AGENCIES

:;.">s-H: 1

:!r.H-il: L'

3:)S-H: 3

3JS-H: 1

Detiiiitions. 35R-H: 5

Fees and Doposits. S^S-H:
Contract RoquircmiMits. 3.')8-H:7

Representations of Availability 3JH-H: 8

and Consent of Lessor.

Cross Refrrf.nces

Remedies.
Waiver of Provisions.

Applicability.

.Surety Bond.

Housing discrimination generally, see RSA 3.54-A: 8.

RepTiilation of business practices for consumer protection generally, see RSA 358-A.

35S-H: 1 Definitions. A.-^ used in this chapter, the followinR terms

shall have the following meaninirs:

I. "Person" means a natural person, corporation, trust, partnership,

incorporated or unincorporated association, or any other legal entity.

II. "Pro.spective tenant" means any ner.son who pays a fee or other

consideration to a rental referral a.u'oncy for assistance in obtaining infor-

mation about .-specific rental properties.

III. "Rental property" means any house or buildinp: or portion of a

house or building which is rented, leased or hired out to be occupied as a

home or residence by one or more persons.

"Rintal referral agency" means any person who collects rental in-

formauTTiv.,£or the purpose of assisting prospective tenants in locating

specific rentJupTTSiuerties in exchange for a fee or other consideration. It

shall include, but norl>.4imitod to, businesses referred to by such terms

as rental information servicer*ap4U;tnient locator service, or apartment list-

ing service. It shall not include busiiTtTSiicsin which all agency employees

and representatives who assist prospective T?TT?w4,sare licensed real estate

salesmen or brokers, or are under the direct superv7?t»«^f such salesmen

or brokers, pursuant to RSA 331-A.

History

Source. 1983, 438: 1, off. June 24, 1983. Co:J^«foL:*l>4Ul
)

35S-H: 2 Fees and Deposits. Xo rental referral agency shall charge or

attempt to collect any fee or other consideration from any prospective

tenant in excess of $10 except where rental property is in fact obtained by

such prospective tenant through the assistance of that agency. For the

purposes of this section, such rental propei-ty is obtaincti when the prospec-

tive tenant has contracted to rent the property.

Sourc

History

1983, 438: 1, efF. June 24, 1983.

3:")8-H: 3 Contract Requirements.

I. Xo rental referral agency shall charge or attempt to collect any fee or

other consideration from any prospective tenant except pursuant to a

333
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;!r)8-H: 4 TRADE AND COMMERCE

written contract whicli shall be delivered to the prospective tenant at the

time the contract is sigrned. Every contract must con-titute the entire

< ' aKreemeiit between the parties, shall be dated, and shall be signed by the

[
:

prospective tenant.

I II. Every written contract between a rental referral agency and a pro-

1
spective tenant shall further include provisions stating:

;
(a) The specifications of rental property sought by the prospective

' tenant, including maximum rent, desired lease period, geogi-aphic area,

\
number of bedrooms required, number of occupants to be housed, and m;m-

[

ber and type of pets.

1 (b) That any deposit in excess of $10 shall be repaid or refunded to
'

the prospective tenant, upon demand, should the specified rental property

j

not be obtained through the agency's assistance within 30 days of the

j

contract.

;

(c) That the full deposit or fee shall be repaid or refunded to the

j

prospective tenant if the information concerning rental properties is not

' accurate or current as required bv RSA 3r)8-II: 1, T.
t

(d) That the rental referral agency will maintain a surety bond in

compliance with RSA 358-H:8 and identifying the bonding company.

(e) The manner in which the rental property information has been

i
collected and the form in which it will be furnished to the prospective

1 tenant.

(f) The name, address, and telephone number of the person to whom
complaints and requests for refunds should be directed.

History

!
Sourco. 1983, 438: 1, efT. June 21, 1983.

I 358-H : 4 Representations of Availability and Consent of Lessor.

j

I. A rental referral agency shall not make any representation that any
rental property is available for rent unless availability has been verified

; by the agency through contact with the lessor within 48 hours prior to the
' representation. The availability of rental property described in media

I

advertisements shall be verified within 48 hours prior to the appearance
' of the advertisement and written evidence of such action shall be made
' available to prospective tenants ujion request.
'

II. Notations of the time and date of verification and the verifier's iden-

tity shall be recorded l)y the agency and made available for inspection by

a person from whom the agency has received a deposit or a fee.

' III. A rental referral agency shall not refer a prospective tenant to any
rental projierty without the consent of the lessor.

History

I

SoiiriT. i;iK:;, .1:_;H: 1, rlT. June 21, 19^:!.

3.")S-H : .") Remedies.

I. .Any violation of the provisions of this chapter is an unfair or deccp-

334
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live act or practice within the meaning' of RSA 358-A : 2. Any right,

remedy, or power set forth in RSA 358-A, including those set forth in

RSA 358-A: 4, II, may be used to enforce the provisions of this chapter.

11. The rights, obligations, and remedies provided in this chapter shall

be in addition to any other rights, obligations, or remedies provided for

by law or in equity.

History

Source. 1983, 438: 1, eff. June 24, 1983.

Cross References

.Action on surety bond, see RSA 358-H; 8.

358-H: 6 Waiver of Provisions. Any waiver of the prospective tenant

of the provisions of this chapter shall be deemed contrary to public policy

and shall be void and unenforceable.

History

Source. 1983, 438: 1, eff. June 24. 1983.

358-H: 7 Applicability. The provisions of this chapter shall apply to

all rental referral agencies doing business in this state and to all con-

tracts entered into on or after June 24, 1983.

History

Source. 1983. 438: 1, eff. Juno 24, 1983.

Re\ision note. At the end of the section,

.substituted "June 24, 1983" for ''the effec-

tive date of this chapter" for purposes
of clarity.

358-H : 8 Surety Bond. A rental referral agency shall post a surety

bond of not less than $20,000 with the consumer protection and antitrust

division of the office of the attorney general. The type of surety bond shall

be designated by the consumer protection division. No bond shall be ac-

cepted for filing unless it is with a surety company authorized to do busi-

ness in this state. The surety may cancel the bond at any time upon giving

30 days' written notice to the consumer protection and antitrust division.

Any person who is damaged by any violation of this chapter, or by the

rental referral agency's breach of the contract subject thereto, may bring

an action against the bond to recover damages suffered and any other

amounts allowable by law. The attorney general, in an action brought
under this chapter or any other applicable provision of law, may likewise

proceed against the bond. In no event shall the aggregate liability of the

surety for all claims exceed the bond amount.

History

Source. 1983, 438: 1, eff. June 24, 1983.

Crcss References

Iti'incdloH Krncrnlly, sec RSA 358-11: 5.

335
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Legislative Reference Bureau
Room 641 Main Capitol, Harrisburg Pennsylvania W120

(717) 787-4223

Robert L Cable

DirectOf

Attached is the

material you requested.

We hope it will

be helpful to you.
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A') ^ 35.161 l)i F>ARTMENT OT STATH Pt 1

\i]llu>rl/i-il Sudi.mirc (Seal

Sivorn to and subscribed

bclori.- Tiic this da\ o^ __.

\iil.ir\ I'ublic

POST SLSPKNSION AND RKVOCATION

sj35.16l. I*()stin}i of C onimission uction.

(.1) I he brolscr w lio is a sole propriclor or llic broker of record lor a

p.iriiiersliip or cor|X)r,iiion niusi posi notice of Commission action suspending

the license ol the employing broker. The notice will be provided b> the Commis-

sion and must be posted at the main office and all branch offices of the

suspended broker. This notice must be prominenlly posted and cxlcrnaliy \isi-

ble at all times during the period of suspension.

(b) I allure to post this notice as required shall constitute grounds for

lurlhcr suspension or re\oc.ition of the responsible parly's license.

Source

1 he proMMons .| iliis ^ .U |M ,i,|opicd Nupiisl 17. |4^V. ctfcclivc \u^U'.[ IS, 1^7'). ^ l>,i 11

.(.SS

i^fRFMAI. l.lSriNX; RKKKRRAL A(;KMS

.\utlioril\

I!,^^. CV ..s,;"l .'s r(. usucd under scciior. 506 of ihc ,.cl of Aprd 9, l'/2'^ (C.L 177.

\.. Pn I "I I' S i
IKfii.and section 404 of thcacl of Fcbruar\ 19, 1980 (PI. 15, No 9) (63 I'

S

^ 4^5 4114
1

-Source

I he provisions )f ihcsc §§ .VvHl — }^ 1 76 adopted .Augusi 5, I 983. cffcciive August 6, 1983.

1 .1 I'.i H :4iio

s;35.I71. \p )lic;iti()n.

(.1) An ,i|plicani lor a license as a rental listing referral .igenl shall appl\

ihciclor 111 uiiimg uptiii appliciiioiis prepared and furnished by the Commis-

sion ,iiul shall meet all ilic requiremenis for licensure as a salesperson, except

iiK'.i ihc ai"i[Micam need no[ be ^ilfiliaied v^ilh a broker.

288
(:ss:(,4, \u I r \uM x4 t.i>p\ni!hl IVS4 (ummon<^rall>i '! fi-nntil^uniu

hi]



Ch. 35 STATE REAL ESTATE COMMISSION 49 § 35.172

(b) The application shall contain the following information in addition to

such other information as the Commission may require:

(1) Name of the owner of the rental listing referral business.

(2) Name of the manager of the rental listing referral business.

(3) Name under which the rental listing referral business will operate,

(4) Address of rental listing referral business.

§35.172. Fees.

The following fees shall be paid by persons seeking licensure as rental listing

referral agents:

(1) A fee of S20 shall accompany an application for examination as a

rental listing referral agent.

(2) Persons previously examined and licensed by the Commission shall

submit an additional fee of $20 for licensure as a rental listing referral agent.

§35.173. Office manager.

(a) Each rental listing referral office shall be supervised by a manager,

who is duly licensed as a rental listing referral agent. A manager is permitted to

manage only one rental listing referral office.

(b) If the owner of the rental listing referral agency is a corporation or a

partnership, then an officer or an employe in the case of a corporation, and a

partner or an employe in the case of a partnership, shall be the manager of

record for the business.

§35.174. Office requirements.

(a) Every person licensed as a rental listing referral agent shall have and

maintain a definite place of business within this Commonwealth.

(b) Each place of business maintained by a rental listing referral agent

shall comply with the following requirements:

(1) The business name designated on the application, along with the

phrase "Rental Listing Referral Agency" shall appear prominently displayed

in all advertisements by the rental listing referral agent.

(2) All rental listing referral agents" licenses issued by the Commission

shall be posted prominently inside the office.

§35.175. Contracts.

(a) A rental listing referral agent may not publish rental information

concerning a property for w hich the owner or listing broker has expressly stated

their intent not to have the property included in lists prepared by rental referral

agencies.

288.1

(84389) No. 1 11 Feb.84
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49 § 35.176 DEPARTMENT OF STATE Pi.

(b) A wnticn coniraci shall be executed beiween ihe rental listing referral

agent and the prospective tenant which lists the rental specifications desired by

the prospective tenant, including but not limited to, location and price range.

(c) The list of rentals given to a prospective tenant must, by including

substantially like rentals, meet the minimum specifications listed by the pro-

spective tenant in the contract described in subsection (b).

(di The availability of the rental units must have been verified no more

than 4 days prior to the date the fee is paid by the prospective tenant.

(e) Each contact shall contain the following statement in bold print: "We
are a referral service only. We are not acting as real estate salesmen or brokers.

\\'c do not guarantee that the purchaser will find a satisfactory rental unit

through our services. Our only purpose is to furnish the purchaser with lists of

a\ailable rental units."

§35.176. Function.

A rental listing referral agent's function is limited to the collection of rental

information for the purpose of referring prospective tenants to rental units or

locations of such units. A rental listing referral agent shall not negotiate leases

or offer to sell, or offer information on property for sale or options on such

properly.

CHAPTER 37. STATE REGISTRATION BOARD FOR
PROFESSIONAL ENGINEERS

GENERAL PROVISIONS

Sec.

37.1,

37.2.

Definitions.

.'\pplicabiliiy of general rules.

ORGANIZATION AND PROCEDURE

37 11 Organization of the Board.

37 i: Duties of officers and Board

37 13 Meetings.

37 14 Order of business.

3 7 15 Procedure.

37 16 General registration.

REGISTERED PROFESSIONAL ENGINEERS

37.21

37.22

Application.

Fees.

288.2
(84390) No. Feb. 84 Copyrifhl <£ 1914 CommoirwtaliS of Ftiuuyhania
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duty is hereby imposed uj-on the department, board, jor

coaaission, upoQ which desdod is ladc, to reader sifct power
effect iwe.

Secti^D 503. Dfepartmentd 1 Adnin istrative Boards and
Coaiissioos.— Except as otherwise provided in ^is act,
departienrfcl adninistratiwe bodies, boards, ai/d coaaissions,
within the Sfiverai adainistrative departaent^, shall exercise
their powers^nd perfoca their duties independently of the heads
or any other officers of the respective dftaioistra t ive
departaents wit^ which they are connectejf', but, in all natters
iavolving the ex\enditure of money, all,'such departaental
adainistrative boXxds and coiaaissions ^hall be subject and
responsible to theXdepartaents with tjjhich they are respectively
connected. Such dep^taeots shall, i^ all cases, have the right
to aajce such exaainat*ions of the books, records, and accounts of
their respective deparVaental adai,Distrati ve boards and
coaaissions, as aay be necessary .to enable thea to pass upon the
necessity and propriety of any expenditure or proposed
expenditure.

Section SO^. Departmental' Reports.— The head of each
adainistrative department and ^eacb independent adainistrative
board and coaaission shall, (> noK later than October first of each
even-nuabered year, report^ in writing to the Governor concerning
the condition, aanagcaent/ and fiyancial transactions, of the
department, board, or coMaission; a,jich reports shall, except
where iapracticable, be/for tne two-^^ear period ending Hay
thirty-first of the ye<fr in which they are aade- Each
departaental administs'ative ooard and j^aaission, and each
advisory board and cj/amission, shall, no^ later than September
first of each even-yruabered year, report^in writing to the head
of the department jff which such board or c^aission is a part.
&11 such reports /hall be attached as exhibr^ to the report
ade by the head/of the department to the GovSirnor.

Except as otlierwise in this act specif ically\provided , the
reports required by this section shall be in lieus^f all other
reports heretofore required by law to be aade by tft'c several
adainistrative departaents, boards, and coaBissions,^^ither to
the GovernoiC or to the General Assembly.

Secl
depart ac

coaai:

^ Secti
adainist
adainist
adainist
pcescrib
the gove
coaaissi
distribu
ose and
property

505. Departmental Seals. --Each administrative
t, each independent adainistrative board and

on, shall, and any departmental adainistrative beard or
on aay, adopt and use an official seal,
repealed in part Apr. 28, 1978, P.L.202, No. 53)

on 506. Hules and Regulations.—The heads of all
rative departments, the several independent
rative boards and commissions, the several departmental
rative boards and coaaissions, are hereby eapowered to
e rules and regulations, not inconsistent with law, for
rnaent of their respective departments, boards, or
ons, the conduct of their employes and clerks, the
tion and performance of their business, and the custody,
preservation of the records, books, docuaents, and
pertaining thereto.

secTiuu 007*—-Ti "nV'^-? — T^ '^^^]\ h^ ~rm—TTf-iii fnr nny _
-82-
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20 Act 1980-9 LAWS OF PENNSYLVANIA

Jiix-

JcA^l./^/f S i

CHAPTER 4

POWERS AND DUTIES OF THE
STATE REAL ESTATE. CQMMISSIQN^-^OENERAL

Duty to issue licenses,

t shall be the duty of the department to issue licenses to individ-

ualv^^ftartnerships and corporations, who shall comply with the

provisionsOTHiys act.

Section 402. Ap^r«k^l of schools.

Any school which sfrail offer or conduct any course or courses of

study in real estate shall Thp^ obtain approval from, and thereafter

abide by the rules and regulah»,qs of the commission covering such

schools.

Section 403. Authority to examine

The commission is empowered to prescribe lTte*<^bjects to be tested

The department shall arrange for the services of prM^sional testing

services to write and administer examinations on b^Walfof the

cg»3aaw*i»»4n aeeofdaiiLe WHH L
'
UIIHIlll8>»>IU I l

'y|UlUantrHinJ a[>pi^al
• Section 404. Power to promulgate regulations.

/;(a) The commission shall have the power to promulgate rules or

regulations in order to administer and effectuate the purposes of this

act. All existing rules or regulations adopted pursuant to the act of

May 1, 1929 (P. L. 1216, No.427). known as the "Real Estate Brokers

License Act of one thousand nine hundred and twenty-nine," shall

remain in full force and effect until modified by the commission. The
proposed rules and regulations shall be submitted to the Secretary of

the Senate and the Chief Clerk of the House of Representatives who
shall cause the rules or regulations to be printed and distributed

among all members of both chambers in the same manner as a

reorganization plan. If both bodies fail to act within 60 days of receipt

of such rules or regulations, or within ten legislative days after receipt,

whichever shall last occur, rules or regulations adopted by the

commission shall be promulgated pursuant to the provisions of the act

of July 31, 1968 (P.L.769, No. 240), referred to as the Commonwealth
Documents Law and 45 Pa.C.S. Part II (relating to publication and
effectiveness of Commonwealth documents).

,^j-j(b) If either chamber disapproves any rule or regulation, such

information shall be certified by the Speaker of the House of Repre-

sentatives or President pro tempore of the Senate to the commission,

any such rule or regulation shall not be promulgated as a final rule or

regulation.

Se'»<i<wi"40$ I Duty ta KLLp 'i eL'vwOs -TUiiif itietrtiak.

Neither the Commissioner of Professionalaad-'-Cyccupational

Affairs, any member of the commissjyjBr'^TOTany deputy, secretary,

representative, clerk or ot])fit-«TrtpTo^yee of the Commonwealth, shall

directly or indii;gclilyr'^lfully, exhibit, publish, divulge, or make
known iiv«ilS!3<»*6on-'W persons 'aTTy record," fepbrtTstatcmenwJctter,



General Assembly of Tennessee

OFFICE OF LEGAL SERVICES
War Memorial Building

Nashville, Tennessee 37219

March 21, 1986

Mr. Kenneth T. Levenbook
Committee Counsel
Suite 100, Legislative Office Building
Raleigh, North Carolina 27611

Dear Mr. Levenbook:

I am in receipt of your letter dated March 6, 1986
relative to rental referral agencies. I have enclosed
materials which I believe are germane to your request
to this office. If this office may be of further
assistance, please contact us at your earliest convenience

Very truly yours.

FRED STANDBROOK
Legislative Attorney

FS/bac

Enclosures

A3^



62-25-101 PROFESSIONS, BUSINESSES AND TRADES 178

Comparative Legislation. Antique dealers:

Va. Code § 54-836.1.

CHAPTER 23

[RESERVED]

CHAPTER 24

[RESERVED.]

CHAPTER 25

RENTAL LOCATION AGENTS
SECTION

62-25-101.

62-25-102

62-25-103.

62-25-104.

62-25-105.

Short title.

Definitions.

License requirements — Bond.

Contract or receipt required -

Total or partial refund of fee.

Violations — Misdemeanor.

SECTION.

62-25-106.

62-25-107.

Award for damages, costs and

attorney fees.

Investigation by real estate com-

mission — Suspension or revo-

cation of license.

62-25-101. Short title. — This chapter shall be known and may be cited as

the "Rental Location Agent Act of 1978." [Acts 1978 (Adj. S.), ch. 663, §1;

T.C.A., § 62-2501.]

Cross-References. Liability of professional

societies, §§ 62-50-101 — 62-50-103.

62-25-102. Definitions. — As used in this chapter, unless the context

otherwise requires:

(a) "Person" means any natural person, corporation, partnership, firm, or

association.

(b) "Rental location agent" means any person who engages in or is employed

in the business of locating, providing assistance in locating, or furnishing

information concerning the location or availability of real property, including

apartment housing, which may be leased or rented as a private dwelling,

abode, or place of residence, and who receives or solicits a fee or other valuable

consideration from a prospective tenant. [Acts 1978 (Adj. S.), ch. 663, § 2;

T.C.A., § 62-2502.]

Section to Section References. This sec-

tion IS referred to in ji 62-25-104.

I9EE TABLE IN FRONT OF THIS VOLUME FOR CHANGES IN SECTION NUMBERING)

A31
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83 RENTAL LOCATION AGENTS 62-25-103

(c) With the exception of the commissioner of agriculture, no proxies, nor

power to designate a representative to serve in the place of a board member
shall be allowed when this board sits as a licensing examining board. [Acts

1978 (A4j. S.), ch. 844, § 4; T.C.A., § 62-2104; Acts 1983, ch. 125, §§ 1, 2.]

Compiler's Notes. The pest control board

created by this section terminates June 30,

1987. See §§ 4-29-112, 4-29-208.

Section to Section References. This sec-

tion is referred to in § 4-29-208.

62-21-124. Pesticides in buildings used for food preparation and ser-

vice, or lodging. — Whether or not engaged in the business of applying

pesticides, no person shall apply a pesticide within any building used for the

preparation and serving of food or for the temporary or permanent lodging of

others, except under the direct supervision of one licensed to apply pesticides

in accordance with this chapter; provided, however, this sentence shall not

apply to the application of pesticides by an individual in his dwelling, nor to

the application of pesticides by the owner of a multi-unit dwelling in which the

owner resides and which contains not more than three (3) additional units used
for the temporary or permanent lodging of others. [Acts 1978 (Adj. S.), ch. 844,

§ 24; 1981, ch. 78, § 4; T.C.A., § 62-2124; Acts 1985, ch. 217, § 1.]

General Opinions. Consti-

of classification, OAG 83-163
Amendments. The 1985 amendment added Attorney
preparation and serving of food or for the" tutionality
following "buildmg used for the." (4/20/83).

Effective Dates. Acts 1985, ch. 217, § 2.

^Pn\ 18, 1985.

CHAPTER 25

RENTAL LOCATION AGENTS

°2-25.io3 License requirements — Bond.

62-25-103. License requirements — Bond. — (a) It is unlawful for any
Person to engage in the business or capacity of a rental location agent in this
^tate without first having obtained a license from the real estate commission.

j^ license held by a real estate broker or real estate salesman employed by a
'censed real estate broker shall be deemed to satisfy the license requirements
°^ this chapter.

(d) The application for such license shall be filed in the office of the real
^tate commission on such forms as the commission may prescribe and shall be
^ccompanied by a fee often dollars ($10.00). All licenses shall expire on July

^ of each year.

.

*c) In order to effectuate the purposes of this chapter, the commission shall
^^e the power to promulgate all necessary rules and regulations.

")(1) The real estate commission may apply to a court of competent jurisdic-

^ for an order enjoining any act or practice which constitutes a violation of
'^'8 chapter.

^,
^^ Upon a finding by the court that there are reasonable grounds to believe
^t a person is engaging in any such act or practice or is about to engage in

I
A3S



62-26-101 PROFESSIONS, BUSINESSES AND TRADES 84 85

any such act or practice, an injunction, a restraining order, or any other appro-

priate order shall be granted by the court, regardless of the existence of another

remedy.

(3) Any proceeding for relief pursuant to this section shall be in accordance

with the Tennessee rules of civil procedure.

(e)(1) Every rental location agent shall secure a bond executed to the state

of Tennessee by a surety company duly authorized to do business in this state.

(2)(A) Such bond shall be in a form approved by the district attorney general,

and shall be for the use and benefit of any person who may be injured or

aggrieved by the wrongful act or default of such rental location agent.

(B) Any person so injured or aggrieved may bring an action in his own
name on such bond without assignment thereof

(3)(A) The bond required by subsection (e)(1) and (2) shall be in the amount
often thousand dollars ($10,000), provided, however, that such bond may be

in the amount of two thousand five hundred dollars ($2,500) for any rental

location agent employed by a corporation, partnership, firm, or association

which is licensed under this chapter.

(B) Such bond shall be in full force and effect at all times and places in

which the licensee acts as a rental location agent in this state.

(4) Each bond secured pursuant to this subsection shall be recorded in the

office of the clerk of the county in which the licensee maintains an office or is

employed. Until such bond is so recorded, the holder of the license shall not

exercise any of the rights and privileges therein conferred.

(5) Any licensed real estate broker or affiliate broker who has obtained a

bond in accordance with chapter 13 of this title, need not secure an additional

bond hereunder; however, the provisions of § 62-13-306 [repealed] shall apply

with respect to any wrongful act or default of a broker or affiliate broker

occurring in his capacity as a rental location agent.

(f) Any person who violates any provision of this section shall be guilty of a

misdemeanor. [Acts 1978 (A^j. S.), ch. 663, § 3; 1981, ch. 298, § 1; T.C.A.,

§ 62-2503; Acts 1982 (Adj. S.). ch. 864, § 17.1

(-ompiler's Notes. Section 19 of Acts 1982
I A(ij. S.), ch. 864 provided that the 1982 amend-
ment take effect September 1, 1982. For provi-

sions in effect prior to that date, see the bound
volume.

Section 62-13-306, referred to in subdivision

(e)(5), was repealed by Acts 1984, ch. 810, $ 7
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(f) Any person who violates any provision of this section shall be guilty of a

misdemeanor. [Acts 1978 (Adj. S.), ch. 663, § 3; 1981, ch. 298, § 1; T.C.A.,

§ 62-2503.]

Cross-References. Director of division of

regulatory boards to promulgate rules

concerning certain license renewal dates,

§ 56-1-302.

Penalties for misdemeanors, § 39-105

Collateral References. Recovery of money
paid to unlicensed person required by law to

have occupation or business license or permit to

make contract. 74 A.L.R.3d 637.

62-25-104. Contract or receipt required — Total or partial refund of

fee.— (a) Every location rental agent engaged in any of the activities described

in § 62-25-102(b) shall give a prospective tenant a contract or receipt, and such

contract or receipt shall include a recital that any amount in excess of ten

dollars ($10.00) shall be repaid or refunded to the prospective tenant if the

prospective tenant after bona fide effort does not obtain a rental through the

listing furnished by the rental location agent.

(b) Notwithstanding any other provision of this section, if the information

concerning rentals furnished by the rental location agent is not current or

accurate in regard to the type of rental desired, the full fee shall be repaid or

refunded to the prospective tenant upon demand.
(c) The contract or receipt furnished to the prospective tenant shall also

conform to rules and regulations adopted by the real estate commission

designed to effect disclosure of material information regarding the services to

be provided to the prospective tenant. [Acts 1978 (Adj. S.), ch. 663, § 4; T.C.A.,

§ 62-2504.]

CroBB-References. Violation of this section

a misdemeanor, § 62-25-105.

Section to Section References. This sec-

tion is referred to in § 62-25-105.

62-25-105. Violations — Misdemeanor. — (a) It is unlawful for any per-

son to knowingly refer a prospective tenant to:

(1) A nonexistent address;

(2) Property which is not for lease or rent;

(3) Property which does not meet the specifications of the prospective tenant;

(4) Property which leases or rents for a different price from that quoted by

the rental location agent;

(5) Property which has already been leased or rented; or

(6) Property listed without the consent of the landlord.

(b) It is unlawful for any person acting as a rental location agent to advertise

in any manner without including his name and the fact that he is a rental

location agent in the advertisement.

(c) It is unlawful for any person acting as a rental location agent to -solicit

a listing from a landlord after receipt of written notice from the landlord

requesting that no further solicitations be made.

(d) Any person who violates any of the provisions of subsections (a), (b), or

(c) of this section or § 62-25-104 shall be guilty of a misdemeanor. [Acts 1978
(Adj. S.), ch. 663, § 5; T.C.A., § 62-2505.]

[SEE TABLE IN FRONT OF THIS VOLUME FOR CHANGES IN SECTION NUMBERING)
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APPENDIX H

NORTH CAROLINA RENTAL REFERRAL AGENCIES

Triangle Home Rental of Raleigh located at 404
Hillsborough Street (834-1334) and Tarheel Home Rental
of Charlotte located at 1931 E. Independence (334-9171)
both owned by Mr. Sam Warwick.

Rental Locators of Fayetteville located at 2829 Bragg
Boulevard (484-2193) owned by Mr. Kerry Lemox and
managed by Ms. Margie Freeman.

Rental Locators of Wilmington located at 1315 S. College
(799-9800) owned by Mr. Kerry Lemox and managed by Mr.
Tad Burke.

Rent-A-Home of Wilmington located at 1431 42nd Street
(799-0552) owned by Ms. Rebecca Hall.




