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13 December 1984

TO THE MEMBERS OF THE 1985 GENERAL ASSEMBLY:

The Legislative Research Commission herewith reports to

the 1985 General Assembly on the matter of Water Quality in the

Haw River and Jordan Reservoir. This report is made under the

authority of G.S. 120-30.17(1) and pursuant to Section 16 of

1983 Session Laws Chapter 905 (HB1142).

This report was prepared by the Legislative Research

Commission Committee on Water Quality in the Haw River and

Jordan Reservoir; and the report and recommendations are ap-

proved and transmitted by the Legislative Research Commission

to the members of the 1985 General Assembly for their considera-

tion .

Respectfully submitted, .

:on Kamsey J^
,!,„_ ^C 4.1 U ^Speaker of the House

Cochairmen

LEGISLATIVE RESEARCH COMMISSION





PREFACE

The Legislative Research Commission, authorized by Article

6B of Chapter 120 of the General Statutes, is a general purpose

study group. The Commission is cochaired by the Speaker of the

House and the President Pro Tempore of the Senate and has ten

additional members, five appointed from each house of the General

Assembly. Among the Commission's duties is that of making or

causing to be made, upon the direction of the General Assembly,

"such studies of and investigation into governmental agencies and

institutions and matters of public policy as will aid the General

Assembly in performing its duties in the most effective manner"

(G.S. 120-30.17(1)).

At the direction of the 1983 General Assembly, the Legislative

Research Commission has undertaken studies of numerous subjects.

These studies were grouped into broad categories and each member

of the Commission was given the responsibility for one category of

study. The cochairmen of the Legislative Research Commission, under

the authority of General Statutes 120-30. 10(b) and (c), appointed

committees consisting of members of the General Assembly and the

public to conduct the studies. Cochairmen, one from each house of

the General Assembly, were designated for each committee.

The study of Water Quality in the Haw River and Jordan Reservoir

was authorized by the Omnibus Studies Bill, Chapter 905, Session

Laws of 1983, with reference to H 1257, the bill originally pro-

posing such a study. The Study Committee made an Interim Report to

the 1983 General Assembly (Second Regular Session, 1984).
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The Legislative Research Commission grouped this study in

its environment area under the direction of Representative Bruce

Ethridge. The cochairmen of the Study Committee established by

the Research Commission are Senator Russell Walker and Representative

Joe Hackney. The full membership of the Committee is listed in

Appendix A of this report. Chapter 905 authorizes this study and

House Bill 1257, which the Committee was authorized to consider in

determining the scope of the study, are also attached in Appendix A.

I
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INTRODUCTION

In its Spring 1984 Interim Report the Haw River and

Jordan Reservoir Water Quality Study Committee identified several

pressing issues concerning the Haw River and Jordan Reservoir.

(See Appendix B for a description and map of the Haw River

and Jordan Lake). Among those issues were concerns over toxic sub-

stances in the water, nutrient enrichment, regulatory inflexibility,

and inadequate program funding.

The Committee proposed or supported the proposal of mea-

sures designed to ban the dumping of over 125 additional toxic

substances, increase regulatory flexibility, ban phosphate detergent

sales, and provide more money for the Department of Natural Resources

and Community Development's (NRCD) water quality programs, especially

the nutrient sensitive watershed budget proposals.

The proposed phosphate ban generated vigorous public de-

bate and increased public awareness of the issues involved. The

General Assembly provided more money for NRCD's clean water pro-

grams. It is fair to say that both the General Assembly and the public

at large have become more sensitized to water quality issues as a

result of this and companion committee's efforts.

In the Fall of 1984, the Committee has continued the educa-

tional process by focussing on two salient issues:

1. Toxic substances in the water.

2. Local and regional planning for water quality

preservation

.

To those ends, the Committee focussed each of its meetings

on one of these topics. The first meeting on October 26, 1984, dealt

primarily with the toxics question.

-1-





COMMITTEE PROCEEDINGS

October 26, 1984--Focus on Toxics

A toxic substance is quite simply, a poison. It is a

substance harmful to human or environmental health, a potential

cause of death, disease, behavior abnormalities, cancer, genetic

mutation, physiological malfunctions, or physical deformities.

Through a variety of ways, toxic substances appear in the waters of

this State. In order to frame intelligent public policy, legisla-

tors need information on the identity of these hazardous substances

and the degree of risk associated with them."" Unfortunately, this

area is fraught with scientific controversies and legal complexities.

Four speakers addressed the Committee on various aspects

of the toxics problem. They were: Mr. Daniel Long, Committee

Counsel, on state and federal laws; Dr. Rick Maas , North Carolina

State University Water Quality Evaluation Project, on his findings

regarding toxics in the Haw and Jordan Lakes, Mr. Lee Fleming,

Director of the Water Quality Section, Division of Environmental

Management, on NRCD's efforts; and Mr. Bill Hevener, North Carolina

Citizens for Business and Industries, Environmental Concerns Committee,

on business support for regulating toxics. The remarks of Mr. Long,

Mr. Fleming, and Mr. Hevener appear in Appendix C, together with

a list of participants in the meeting.

""Hazard" refers to the toxicity of a substance - i.e. a qualitative

assessment of its harmful effects. "Risk" refers to a hazard plus

exposure - i.e. a quantitative estimate of hazard based on dose and

exposure. Generally speaking, a regulatory agency will extrapolate

to dose - response data in animals to exposures in man to estimate

the human risk, if data is deemed reliable.
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The following is a summary of the major issues about

toxics which came to light at this meeting.

1 . Enormity of problem .

a. Generally . Informed sources estimate that about

four million chemicals have been invented since 1800, about three

million of these since 1945. The numbers of chemicals in commercial

use are considerably less, but still significant. Estimate range

from 10,000 to 33,000 with 500 to 1000 entering the market every

year. These chemicals have become part of our everyday life and,

one way or another, many of them find their way into our surface

and groundwaters.

The full health import of this explosion of new chemicals,

together with other recent discoveries concerning toxicity of

naturally occurring substances, cannot readily be assessed because

of the shortage of trained toxicologists and laboratories, the pain-
|

staking slowness of testing procedures, and the real, though arcane,

disputes among scientists as to appropriate risk levels. Even so,

much information of toxics is known, and that knowledge can be

applied in framing public policy.

b. Haw River and Jordan Lake .

(1) Presence of Heavy Metals and Other Chemicals .

Dr. Rick Maas revealed that his study of data has revealed

the presence of heavy metals, such as chromium and cadmium, in the

Haw River and the Lake, as well as organic chemicals. Indeed, there

is reason to believe that Jordan Lake periodically violates the State'

heavy metal standards for at least four metals. Since the Haw flows

through an industrialized and urbanized region--there are seventy J

textile plants with permits to discharge wastes along its banks, not

to mention furniture and battery manufacturing plants--this should

not be surprising. But it should cause concern.

-3-



The Water Resources Research Institute (WRRI) published

"A Survey of Potential Population Exposures to Chemical Contaminants

Present in Unprotected Surface Water Supplies in North Carolina"

(January 1984). From its general survey across the State, it con-

cluded: "There is the potential for a significant fraction of the

State's population to be exposed to chemical contaminants" in

trace amounts .. .Therefore
,
prudence suggests careful assessment of

all contaminants entering surface waters used for water supply."

(at 61)

(2) Reliability of data . While some reports found that

median concentrations for all heavy metals were within standards,

this does not necessarily mean that individually a given chemical

is always within standards. Dr. Maas stated that there was some

evidence that there were higher chemical amounts in samples taken

at night than in the daytime. Time, place, and frequency all affect

the reliability of data. And while each individual discharger may

be meeting standards, when all of the waste becomes pooled together,

serious toxics problems may arise.

The WRRI in its report mentioned above acknowledged the

problem of lack of data: "Currently, little organized information

is available to establish a complete chemical profile of each point

source of wastewater discharge. Even less is known about the

chemicals contributed by non-point sources, such as agricultural and

urban runoff." (at iii) An informative paper, "Monitoring for

Toxics in the Waters of North Carolina", was presented to the

Committee by Dr. David Moreau, Director of WRRI, at the November 14,

1984 meeting and is included in Appendix C.



2 . Responses

.

(a) Bioassay techniques . Within the legal and

financial constraints within which NRCD must work, it appears that

NRCD is making a vigorous response to the detection and regulation

of toxics. For instance, NRCD has been a pioneer in the use of

bioassay methods of pollution detection-- that is the use of test

organisms to detect pollution. The United States Environmental

Protection Agency has praised this innovation and is recommending

it to other states. Combined with the more traditional chemical

specific method of detection, bioassay methods are a promising tool ^

for quick detection and analysis.

(b) Personnel. As noted before, time, place and

frequency affect both the quantity and reliability of data. Frequent

testing is dependent on adequate personnel to staff a well-conceived

program. Recent appropriations to NRCD enabled it to hire 14

additional persons in water quality evaluation.

(c) Inventories

.

Secretary Summers of NRCD noted that J

NRCD had the authority to require permit holders to disclose to it

what chemicals they were using. Some communities, notably Burlington,

have urged manufacturers to conduct inventories of chemicals on

their premises and disclose that information to appropriate authori-

ties. An inventory requirement allows an assessment of chemicals

at the source. This also simplifies the task of identifying chemicals

already in the water. Regulators can thereby obtain a more complete

ipicture of the true toxics situation. "

-5-



November 14, 198A- -P^omjs on Watershed Protection Planning

1 . Def ini t ion s

Watershed protection planning is thn use of the police

power by local governments to enact land-use regulations that will

protect the purity and integrity of water resou>;ces, especially those

from which people draw their drinking water. Instead of waiting for

the pollutants and toxic substances to appear in the water and then

be cleaned up at great cost, watershed protection planning is a comnron-

sense approach tiat emphasizes prt^vention of pollution problems in

the first place.

Lately, the local governments have shown increased interest

in watershed protection measures. The Triangle J Council of Gcvern-

ments has been especially instrumental in projiosing various options,

based on its technical and scientific assessments. Some of the

major protection devices are the following:

a. Designation of water quality critical areas (WQCA)

in the immediate viciniry of designated lakt^s or

rivers. These WQCA's would be in a larger pro-

tected zone, but it would be here that the mosf:

stringent regulations would apply.

b. Limitations on commercial or industrial activity.

c. Density control, especially through lot size

requirements

.

d. Enactment of water and sewer extension policies

that discourage overdevelopment. Septic tank

regulation

.

e. Limit on percentage of impervious surfaces.

f. Local erosion ordinances. Buffer requirements.



2

.

Speakers

For its November 14th meeting, the Committee invited

several area planning directors together with other persons with

proven expertise and interest in water quality planning. The

planning directors were asked what their view was of the role

of state government in water quality planning, particular water

quality problems they had, opinions on planning devices such as the

above, initiatives they may have undertaken, and suggestions they

had for improvements. (A sample copy of the letter is reproduced

in Appendix D ). The following persons spoke at the meeting:

Dr. Regina McLaurin--, Chair, Wake County Planning Board; Mr. Ed

Holland"'", Triangle J Council of Governments; Dr. David Moreau, '

Director, WRRI ; Dr. Alice Gordon-, Chair, Orange County Planning

Board; Mrs. Cindy Bland*, Chair, Chatham County Planning Board;

Mr. Rick Honeycutt, Alamance County Planning Director. Also

speaking were: Mr. Lynn Featherstone , Haw River Assembly; Mr.

Randall Kornegay, Director, Water and Sewer Authority, Burlington;

Ms. Margaret Holton", League of Women Voters; and Mr. Lee Fleming,

Director of the Water Quality Section at NRCD. In addition, Ms.

Jane Davis-', Council Member of the City of Durham sent materials

detailing Durham's initiatives in this area.

3

.

Initiatives Underway .

While it is not accurate to say that area local govern-

ments have enacted comprehensive measures for watershed protection,

several have enacted preliminary measures and are contemplating

additional ones. Altogether, a good start has been made.

•''The asterisk indicates that prepared remarks or materials were

submitted. They appear in Appendix D.
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One of the most aggressive initiatives is that under-

taken by Orange County. Dr. Alice Gordon presented materials

(See Appendix D) setting out the present ordinance allowing a

"protected Watershed II" designation. In such a district, uses are

regulated, stream buffers required, and impervious surfaces re-

stricted. Proposed amendments to the ordinance include designations

for Water Quality Critical Areas, protected watershed industrial dis-

tricts, and various site restrictions. This overlay zoning is

intended to protect Orange County drinking water sources such as

University Lake and Cane Creek. Orange County is fortunate that its

water sources are under its jurisdiction.

Other initiatives that have been undertaken or are being

contemplated have been in Wake County (See Ms. McLaurin's remarks.

Appendix D); Chatham County (See Mrs. Bland's remarks. Appendix D)

;

and the City of Durham (See Ms. Davis' materials, Appendix D).

4 . Issues .

The existence of common water sources but multiple juris-

dictions points to the regional nature of water quality problems.

Why should one jurisdiction enact stringent regulations if its

neighbor does not? Should the State role be one of encouraging

voluntary cooperation or should the State enact minimum standards?

Or should the State provide comprehensive standards that the local

governments must meet? These are vexing and controversial questions

The consensus that seemed to emerge from the meeting is that, while

State standards may in the future be necessary, it would be best at

this time to rely on voluntary cooperation and initiative and for

-8-



the State to provide technical assistance and help in information-

sharing. The fact that local governments are moving forward in

an effort to solve watershed protection problems is evidence both

of good faith and a clear recognition that serious problems face

our water resources. The utilization of the planning techniques

described above or in the various presentations of participants

are clearly part of the answer, whether or not the impetus for

their enactment comes from local initiative or, as a second choice,

through State standards.



FINDINGS AND RECOMMENDATIONS

Having listened to numerous speakers and considered many

pertinent materials, the Committee makes the following findings

and recommendations:

Finding 1: The problems of toxic substances in the water

is serious and growing . The Committee heard extensive testimony

that toxic substances--i .e.
, poisons in one degree or another--

are present in our waters. While innovative efforts are underway,

such as NRCD's bioassay procedures, to detect these toxics, more

monitoring using both new and traditional techniques needs to be

done

.

However, detection of toxic substances already in the water

is only part of the solution. We need to develop ways--such as

industrial inventories of toxic substances--that enable us to know

what and where these substances are being introduced. The State

should solicit the cooperation of the private sector to solve the

toxics problem in a nonadversarial way to the extent possible and

desirable.

Regulatory flexibility is also needed: The current tie-in

between North Carolina water quality standards to federal standards

is outmoded and dysfunctional.

Recommendations :

(1) The General Assembly should continue and expand

its funding for toxics monitoring.' (See Appendix E),

(2) The General Assembly should initiate a program

of technical assistance to assist the private

sector in ways of detecting and reducing toxics.

-10-



(3) The General Assembly should consider a require-

ment that industries compile inventories of

hazardous chemicals to be made available to

regulators as a method to improve toxic sub-

stance detection.

(4) The General Assembly should repeal GS 143-215(c)

as set out in Appendix F.

Finding 2. Watershed protection planning is essential to

the solution of the toxics and other pollution problems .

In particular, the Committee would like to commend the Triange J

Council of Governments for its vigorous efforts in analyzing the

problems and recommending solutions. Unfortunately, Triangle J's

program, so useful as a catalyst, is facing a funding cutoff from

the federal government and !:he Piedmont Triad Council of Governments

would like to start a water resources program for its own area.

These two Councils of Governments would geographically include

virtually the entire Haw basin.

The Committee would also like to commend NRCD for its

assistance to local governments for water quality planning. NRCD

has actively contacted and coordinated with local governments on

these issues and has made staff available to assist them. The

Committee recommends that this momentum continue.

Encouragingly, we have observed several local governments

moving toward watershed protection planning. Watershed protection

has regional implications, but, if there is dialogue, information-

sharing, technical assistance, and cooperation, the solution can

be local.

-11-



Recommendations :

(5) The General Assembly should fund Triangle J and

Piedmont Triad's Water Resources program to

facilitate the continuation of the voluntary

development of watershed protection planning.

(See Appendix G for details).

(6) The General Assembly should continue to explore

the possibility of the option of developing minimum

State standards for water quality protection

and the establishment of water quality critical

areas should local and voluntary efforts be

insufficient

.

(7) The General Assembly should consider the desir-

ability of setting up an advisory committee

similar to the one now existing for the Neuse

River to foster communication and voluntary co-

operation .

Finding 3. The problem of nutrient loading, especially

phosphates, remains acute . In its Interim Report, the Committee

supported a Clean Detergent Bill which would substantially reduce

phosphate levels at a cheaper relative cost while heightening en-

vironmental awareness in the public with no major drawbacks. The

Committee reiterates its support of a Clean Detergent Bill.

Also, the Committee commends NRCD's Nutrient Sensitive

Watershed Program, which is already attacking the nutrient loading

problem in three watersheds. Of particular interest are the en-

couragement in the agricultural sector of Best Management Practices

(BMP) to mitigate nutrient runoff, and the cost-share program which

helps to defray otherwise a onerous private costs for the greater

-12-



public benefit.

Recommendation ;

(8) The General Assembly should pass a Clean Detergent

Act as set out in Appendix H.

(9) The General Assembly should continue and expand

the Nutrient Sensitive Watershed program.

(See Appendix H).

Finding 4. The problem of financing water and waste

facilities in this State needs urgent attention . The Committee

heard testimony that many communities in this State face water

and sewer moratoriums because of inadequate facilities. At the

same time, the federal government is phasing out its program of

assistance - assistance has declined $110 million in 1976 to

only $42 million in 1984 and the effective rate of federal match

is now only between 351 and 45%. Funds available under the State

Clean Water Bond program are now exhausted, leaving local govern-

ment to bear the full cost of the non-federal share.

Recommendation ;

(10) The General Assembly in 1985 should aggressively

seek solutions to the local government water and sewer capital

needs. (See Appendix I for information concerning alternatives

presented by the Water Resources Subcommittee of the State Goals

and Policy Board.)

Finding 5. It is essential to keep up the momentum for

creative solutions to water quality problems . Along with other

water quality committees, this Committee has been part of an

educational process about the water quality problems of the State.

-13-



Part of this State's long-range plan should be to eliminate all

toxic discharges into the watersheds from which drinking water is

drawn. This requires a multi-level approach. Much of the

inspiration for it must come from the legislative level--from

those who have been elected to lead.

Recommendation ;

(11) The General Assembly should reauthorize this Study

14-
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Tel: 919/ 537-7075 Tel: 919/ 673-U391

Sen. Wanda H. Hunt Sep. . Aaron E. . Fussell
P. 0. Box 1335 1201 Briar Patch Ln.
Pinohurst, N. C. 28374 Raleigh, N. , C. 27609
Tel: 919/ 295-3794 Tel: 919/ 834-7666

Sen. Joseph E. Thomas Hep. Billiam T. Griasley
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Legislative Services Office
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'Original pppolntments. Subsequent reordering of the
water pollution committees led to Senators Russell
Walker and Wanda Hunt being assigned to the Haw River
and Jordan Reservoir Study Committee,
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1983

RATIFIED BILL

CHAPTER 905
HODSE BILL 1 142

&N iCT iOTHOEIZING STODIES BT THE LEGISLATIVE RESBiRCH COHHISSIOW"
AMD BT THE COHHISSIOH ON CHILDREN 9ITH SPECIAL HEEDS AMD NAKIH6
TSCHHICAL AHEMDHEirrS RELATING THEBBTO.

The General Asseably of North Carolina enacts:
Section 1. The Leqislative Research Connission aay

study the topics listed belov. Listed with each topic is the
1983 bill or resolotion that originally proposed the study and
the naae of the sponsor. The Coaaission nay consider the
original bill or resolution in deteraining the nature, scope and
aspects of the study. The topics are:

(1) Continuation of the Study of Revenue Laws (H.J.R.
16 - Lilley) ; and the raaifications, if enacted, of
H.B. 746, Appraisal of Subdivided Tract (Auaan) and
H.B. 1250, No Intangible Taz/IncoBe Surtax (AuBan),j

(2) Continuation of the Study on the Probleas of the
Aging (H.J.R. 44 - Econoaos; S. J.B. 16 - Gray),

(3) Continuation of the Study on Insurance Regulation
(E.B. 63 - Seyaour) and Insurance Lavs and
Regulation of Insurance Industry (H.B. 1243 -

Hightower)

,

(4) Teaching of Coaputer Literacy in the Public Schools
and Coaaunity Colleges (H.J.R. 191 - Berry) and the
CoBtinoation of Study of College Science Equipnent
(H.J.R- 898 - Enloe) ,

(5) Adequacy of State Hanageaent of Larqe-Scale Land
Clearing and Peat Hining (H.J.R. 220 - Bvans) ,

(6) Adequacy of Existing Rater Pollution Control
Prograas to laprove and Protect Bater Quality in!

the State (H.J.R. 232 - Evans),
(7) Harketing of Seafood by Fisheraen (H.J.R. 896 -

Chap in) ,

(8) Continuation of Study on the Econoaic Social and
Legal Probleas and Needs of Woaen (H. J. B. 904 -i

Basterling; 5.J.R. 329 - Harvin)

,

(9) Regulation of Nonpublic and Public Post-Secondary
Educational Institutions (Joint Resolution 33j

(H.J.R. 988 - Thoaas) )

,

j

(10) Beadable Insurance Policies (H.B. 1069 -|

Ballance) ,

(11) State Governaent Bisk Hanageaent (H.J.B. 1083 -

Seyaour)

,

(12) Biotechnology Developaent (H.B. 1122 - Etheridqe,
Bobby and H.J.B. 1282 - Etheridqe, Bobby; S.J.R.
620 - Hancock) ,

(13) Continuation of Study of the State's Interest in

Railroad Property (H.B. 1142 - Hunt),
(14) Bestrictinq Drivinq by Hinors (H.J.B. 1149 - J.

Jordan) ,
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(15) Health Professionals (H. J. F. 1194 - Dia»ont) ,

(16) later Quality in Haw Biver and B. Everett Jordan
Beservoir (H-J.H. 1257 - Hackney),

(17) Regulation of Alcoholic Beverages on State
Property (H.J.R. 1292 - Clark),

(18) Disposition of Anisals by Aninal Shelters and
Pounds (H.J.B. 1309 - Staaey) ,

(19) Boards, Conissions, and Coancils in the Executive
Branch (H.J.B. 1321 - Bunt) ,

(20) Feasibility of a Food Distribution Facility on Dir
Farn Property in Raleiqh (H.J.B. 133i» - Janes) ,

(21) Iiplenentation of Identification and Labelling of

Toxic or Hazardous Substances as Proposed by House
Bill 1339 (Payne) ,

(22) later Resources Issues Involving Horth Carolina
and Virginia (H.J.B. 140U - Church) ,

(23) Investaent Guidelines for Eleenosynary
Institutions and Funds (H.J.B- 1423 - Husselwhite)

,

(24) Child Support Collection Procedures (H.J.B. 1439
- Easterling; S.J.B. 675 - ioodard, 1.)

,

(25) Contanination of Onpackaged Foods (H.J.B. 1441 -

Staney) ,

(26) Legislative CoHunications Confidentiality (H. B.

1461 - Biller)

,

(27) Continuation of the Study of Infornation
Processing Resources in State Governuent (S.J.B. 44
- Alford) ,

(28) Regulation and Taxation of Banks, Savings and
Loans and Credit Unions (S.J.B. 381 - Edwards of
Caldwell) ,

(29) District Attorney Standards (S.B. 496 - Hipps) ,

(30) Cost of Providing Attorneys and Guardians Ad Litea
to Indigents (S.J.B. 643 - Swain) ,

(31) Public Health Facility Laws (S.J.R. 656 -

Hancock), and Beview of Certificate of Need
Procedures (H.J.R. 1294 - Econouos) ,

Life Care Arrangements (S.J.R. 657 - Hancock),
Worthless Checks (S.J.R. 661 - Thomas of

Henderson) ,

State-owned Rental Housing as contained in Section
2 of this act.

User Pees at State-owned Facilities, as contained
in Section 3 of this act,

Motorboat Titles and Liability Insurance, as
contained in Section 4 of this act,

notor Vehicle Inspection Prograa, as contained in

Section 5 of this act.
Continuation of the Study of Day Care (H.J.B. 594

- Colton) ,

Continuation of the Study on Twelfth Grade (H.J.R.
753 - Hauney; S.J.R. 343 - Tally) ,

Procedure for Incorporating Hunicipalities (S.J.B.
445 - J. Edwards) ,

Solar Law (S.J.B. 670 - lalker) ,

House Bill 1142
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(42) Statutory Liens (S.J.R. 680 - Edwards of
Caldwell) ,

(43) in-seuTice Training of Teachers in North Carolina
History, the Aaerican Economic Systen, Free
Enterprise Concepts, and Legal Topics (H.B. 1281 -

Foster) .

Sec. 2, State-owned Rental Housing. (a) The
Legislative Research Comaission is authorized to conduct a study
of all State-owned rental housing daring the 1983-84 fiscal year
and to recommend a coBprehensive statewide rental policy, to be
administered by the Department of idministration, to the 1984
Session of the General Assembly. This study shall be conducted
in consultation with the department that owns the housing. In
conducting this study, the CoBsission shall first determine the
amount of nonessential rental housing currently owned by the
State using the following criteria: The geographic location of
the State property on which the housing is located and its
proximity to alternative privately owned housing; the amount of
time that would be reguired for employees to arrive at the State
property on which housing is now located in the event of an
emergency; the amount of security necessary for State property
that is now being provided by State employees living in State-
owned rental housing; and any other benefits to the State for"
employees to occupy said housing: The Commission shall recommend
the disposition of nonessential rental property by one of three
means: sale of the housing and property on which it is located;
sale of the housing unit only with the stipulation that the house
be removed from State property; and conversion of the housing
unit to an alternative use.

(b) It is the policy of the State of North Carolina
that the State provide rental housing only in cases in which an

essential State purpose is served. Nothing in these sections
shall be construed to mean that State departments may not
continue to divest themselves of nonessential rental housing
during the course of the Legislative Research Commission study.

Sec. 3. Oser Fees. The Legislative Research Commission
is authorized to study the potential for user charges and
admission fees at State-owned cultural, recreational and
historical facilities. The study may cover museums, historic
sites, marine resource centers as well as other facilities. The
Legislative Research Commission may make an interim report to the
1984 Regular Session of the 1983 General Assembly and may make a

final report to the 1985 General Assembly.
Sec. 4. Hotorboat Titles and Liability Insurance. The

Legislative Research Commission of the General Assembly is
authorized to study the issue of motorboat titles and liability
insurance. The study may include start-up and administrative
costs, potential revenues, phase-in plans, financial institution
reguirements, etc. The Commission may report to the 1984
Session.

Sec. 5. Hotor Vehicle Inspection Program Study. The
Legislative Research Commission may study the effectiveness of
the motor vehicle inspection program reguired by Article 3A of
Chapter 2 of the General Statutes. The study may consider,
among other aspects, the impact on highway safety, cost

House Bill 1142
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effectiveness of the program, and probable iapact of eliainatino
part or all of the prograa.

Sec. 6. For each of the topics the Legislative Research
Co««ission decides to study, the Coaaission aay report its
findings, together with any recoaaended legislation, to the 1984
Session of the General Asseably or to the 1985 General Asseably,
or the Coaaission nay aake an interia report to the 1984 Session
and a final report to the 1985 General Asseably.

Sec. 7. G.S. 120-30.17 is aaended by adding two new
subsections to read:

"(7) to obtain inforaation and data froa all State officers,
agents, agencies and departaents, while in discharge of its duty,
pursuant to the provisions of G.S. 120-19 as if it were a
coaaittee of the General Asseably.

(8) to call witnesses and compel testiaony relevant to any
Batter properly before the Coaaission or any of its coaaittees.
The provisions of G.S. 120-19.1 through G.S. 120-19.4 shall apply
to the proceedings of the Coaaission and its coaaittees as ifeach were a joint committee of the General Asseably. In addition
to the other signatures required for the issuance of a subpoena
under this subsection, the subpoena shall also be signed by the
aeabers of the Coamission or of its coaaittee who vote for the
issuance of the subpoena."

«Qo,
^^^' ®* Section 1 of chapter 1372, Session Laws of

198 1, IS aaended by deleting "as authorized in Section 2 of
Resolution 61, Session Laws of 1981".

S«c. 9. Section 1(3) of Chapter 1372, Session Laws of
1981, IS amended by deletiag "1983 Session", and inserting in
lieu thereof "1983 and 1985 Sessions".

Sec. 10. G.S. 124-5 is amended by deleting "June 1,
1983", and inserting in lieu thereof "the date of convening of
the 198 5 Regular Session of the General Assembly".
, ,

2«c, 11. The last sentence of G.S. 124-5 is aaended bydeleting "11-oonth period", and inserting in lieu thereof "period
ending on convening of the 1985 Regular Session."

Sec. 12. Deaf/Blind School Hove—Commission on Childrenwith Special Needs. (a) The Commission on Children with Special
Needs, established by Article 12 of Chapter 120 of the GeneralStatutes, may study the issue of transferring the State schoolstor the Deaf and the Governor Horehead School for the Blind tothe -jurisdiction of the State Board of Education.

(b) The Coaaission may make a final report to the SecondSession of the 1983 General Assembly. (H.J.R. 246 - Fenner)
Sec. 13. Bills and Resolution References. The listingof the original bill or resolution in this act is for referencespurposes only and shall not be deemed to have incorporated byreference any of the substantive provisions contained in theoriginal bill or resolution.

I

I
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Sec. 14. This act is effective upon ratification.
In the General Asseably read three tiaes and ratified,

this the 21st day of July, 1983.

4
JAMES C. GREEN

Jaaes C, Green
President of the Senate

LISTON B. RAMSEY
Liston B. Raasey
Speaker of the House of Representatives

House Bill 1142
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ED

GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 1983

HOOSE JOINT RESOLUTIOK Bill 1257

Sponsors: P.epresentati ves Hackney; Barnes, Cook, HcDovell, Holt,

HcAlister-^Hicker, Miller.

Referred to: Pules and Operati on of the Hoqse._

June 10, 1983

1 A JOINT RESOLUTION TO AUTHORIZE THE LEGISLATIVE RESEAPCH

2 C0M1ISSI0N TO STUDY THE QUALITY OF THE WATEP IN THE HAM SIVEP

3 AND JORDAN RESERVOIR.

^ Whereas, the Haw River, which flows through or is formed

5 from tributaries in Forsyth, Rockinqhaa, Guilford, Alanance,

6 Oranqe and Chatham Counties, is one of the aost inportant and

beautiful resources in central North Carolina; and

Whereas, the Haw Fiver joins to the Deep River to form

the Cape Fear River which supplies water and recreation for many

eastern North Carolina communities; and

Whereas, the Haw River has become polluted over the

years and reirains badly polluted by industrial discharges,

municipal wastes, and many other point and non-point sources; and

Whereas, despite the declaration of public policy of the

State contained in G.S. 143-211, ("to achieve and to naintain for

the citizens of the State a total environment of superior

quality"), and despite the vesting of -jurisdiction in the

Department of Natural Resources and Community Development to

prosecute violators of water classification standards, serious

problems in its water quality remain to be remedied; and

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21
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GENERAL ASSEMBLY OF NORTH CAROLINA SESSION 1983"

1 whereas, the Haw River provides the sole supply of water

2 for consuoiption by the citizens of the Town of Pittsboro in

3 Chatham County; and

U Whereas, the Haw River flows directly into the newlv

5 contructed and filled Jordan Reservoir, which lies principally in

6 Chathan County; and

7 Whereas, the quality of water in the Haw River has a

8 direct and certain impact on the quality of water in the Jordan

9 Reservoir, and the quality of life in the entire reqion;

10 Now, therefore, be it resolved by the House of Representatives,

11 the Senate concurrinq:

12 Section 1. The Leqislative Research Coniinission is

13 authorized to study the quality of water in the Haw River and the

111 Jordan Reservoir. The study shall include but not be limited to

15 specific plans for upqradinq water quality standards from present

16 classifications; specific plans for eliminatinq the most

17 siqnificant point sources of water pollution in the Haw Piver

18 basin; an agqressive plan of criminal and civil prosecution of

19 known violators of the discharge permits now in existence, or of

20 the upgraded wator quality standards to be established in the

21 future; a review of municipal pretreatment requirements for

22 industrial wastes, for municipal and county sewaqe treatment

23 plants which discharqe into the Raw River or one of itr;

2li tributaries, and plans for any necessary upgrading of those

25 standards.

26 Sec. 2. The Commission is authorized to report its

J7 findiiiqs and r ecooimendat ions, together with leqislation that

28

2 *N House Joint Resolution Bill 12*17
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GENrRAlTsSEMBlY OF NORTH CAROLINA SESSION 1983

1 wculd impleaient its recommondat ions , to t tie 1984 Session of thp

2 1983 General Assembiy or to the 1985 Geienl Assenbly; or th*

3 Commission may make an interim report to tie 1981 Session ot thp

U 1983 General Assembly and a final repor: to the 198*^ Genpral

5 Assembly,

6 Sec. 3. This resolution i r, effective upon rat • f icat i on .

7

8

9

10

11

12

13

lU

15

16

17

18

19

20

21

22

23

2U
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A. Geography

1, Haw River

Draining over 1695 square miles, the Haw River is

a major Piedmont North Carolina system tributary both to Jordan

Lake and the Cape Fear River. Its watershed includes large parts

of Alamance, Chatham, Guilford, and Rockingham Counties. These areas

are among the most urbanized in the State and contain such major metro-

politan centers as Greensboro, Burlington, Graham, Chapel Hill and

Durham.

2 . Jordan Lake

Located south of Durham and Chapel Hill and west of

Raleigh, Jordan Lake has been embroiled in controversy almost since

its inception. Conceived as flood control for downstream communities

and touted for its recreational benefits, the Lake was built by the

Corps of Engineers. Although the Department of Natural Resources

and Community Development (NRCD) gave it a qualified A-II water

quality designation, suitable for drinking, it delayed actual water

withdrawal authority because of concern of its immediate suitability

for that purpose. The Haw is a major tributary to the Lake, and

pollution in the Haw is quite literally carried forward into it.
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AGENDA

HAW RIVER AND JORDAN RERSERVOIR WATER QUALITY STUDY COMMITTEE

October 26, 1981^

I. Call to Order

II. Review and Approval of Budget

III. Review of Legislative Research Commission Rules

IV. Outline of Federal and State Laws on Toxics—Mr. Daniel

Long, Committee Counsel,

V. Speakers

Mr. Rick Maas, NCSU Water Quality Evaluation Project

Mr. Robert Helms, Director of Division of Environmental
Management, NRCD

Mr. Lee Fleming, Director of Water Quality Section, Division
of Environmental Management, NRCD

Mr. Bill Hevener, North Carolina Citizens for Business and

Industry, Environmental Concerns Committee

VI. Committee Discussion

VII. Instructions to Staff

VIII. Selection of Next Meeting Date

IX. Adjournment



HAW RIVER AND JORDAN RESERVOIR WATER QUALITY STUDY COMMITTEE
October 26, 198!^.

OUTLINE OP FEDERAL AND STATE LAWS CONCERNING TOXICS

I, Introduction

A. Definition

1, Precise wording of definitions differs, but central
idea is that a toxic is a poison to some degree and
harmful to human health or to the environment or
both.

2. More precisely, "toxic" has been associated with
substances which, directly or indirectly, cause
death, disease, behavior abnormalities, cancer,
genetic mutation, physiological malfunctions, or
physical deformities. (See, e.g., G.S, 11^.3-213(18)

B. Uncertainty problems: The challenge to public policy

1. Sheer number of chemicals

a. Estimates vary widely. Estimated that \^ million
chemicals have been invented since I8OO, with about
3 million of those since 19l^-5. Commercial use
considerably smaller but still significant. Estimates
range from 10,000 to 33,000 overall/ with 500 to
1000 new ones annually.

2. Shortage of trained toxicologists

3. Time, expense and reliability of tests

a. Some estlmt^t es as to animal tests: $70,000 and
consuming three years.

b. Advancing detection technology and the problem of
determing risk and therefore reportable quantities.
Many arcane disputes. Task of public policy is
to make decisions even in the face of uncertain
scientific information.

II, Federal laws

H, Clean Water Act (33 USC 1251 et seq ,)

1, Regulates pollutant types and technology requirements

a. Conventional pollutants (e.g., biological oxygen
demanding pollutants, suspended solids etc.)
require BCT (i.e.. Best Conventional Pollutant Control
Technology)

.

I
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b. None en vent ional and toxic pollutants require BAT
(Best Available Technology)

(1) Toxic examples: The 65 chemicals listed in
33 use 1371. Note also the 129 Priority Pollutants.

(2) EPA imposes effluent limitations a nd new s ource
performance standards for 21 major industries
and has option to impose more stringent limitations
based on "ample margin of safety standaxis."

B. Toxic Substances Control Act (15 USC 260I et seq .)

1. Aims

a. Develop data base on environmental effects of chemicals
with primary responsibility for testing on industry.

b. Invest government with authority to prevent unreasonable
risks.

c. Not impede technological Innovation or create unnecessary
economic burdens,

2. General requirements.

a. T«sts. EPA may reqire manufacturers to test chemicals
for which there is insufficient data and may present
an "unreasonable risk,"

b. Notice, Manufacturer must give EPA notice befcr e
manufacturing new substances and submit data,

c. Rlfik. Applies to all chemicals, not just new.
If EPA finds a reasonable basis for concluding that
substance presents unreasonable risk, it may
apply restrictions,

3. Progress: Slow

a. EPA has compiled an inventory but preliminary
assessments have taken a Icng time,

C, Hazardous Waste laws

1, Resource Conservation and Recovery Act (RCRA; 1^.2 USC
3251 et 3eq »

)

a. Sets up EPA system of standards, permits and
manifest requirments,

b. Recent amendments extended coverage to small waste
producers (from 2200 lbs, /mo, to 220), Called "Rita"
after Rita Lavelle for her role in galvanizing the
passage of these amendments,

-2-
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2. Comprehensive Environmental Response, Condensation and
Liability Act (CERCLA; i\2 USC 96OI) --Super fund

D. Recent federal enactment: Groundwater Protection t hrough LUST,

1, Congress gave EPA authority to set gasoline storage
tank standards. Standards to be set are for saindness
of construction and monitoring.

2. GAO had surveyed 20 states and 9 ^ad reported that
the worst culprit for groundwater pollution was
leaking underground storage tanks (LUST).

III. North Carolina laws

A. "Regulatory*
i

1, Oil and Hazardous Substances Control Act ( GS 11^.3-215.70)

2. Water and Air Resources (ll).3-211)

B. Criminal

1. Contaminated public water systems (G.S. li|.-l59«l) |

2. Dumping toxic substances (G.S. ll4.-28l4.,2)

a. Seta out specific Heavy metals and halogenated
hydrocarbons (Mercury, plutonium, selenium, thallium,
uranium, PCB, kepone)

IV. Conclusions on toxics

A. Increasing in size with number of new chemicals and ^

discoveries regarding hazards of both natural and f
synthetic chemicals,

E. Definitely increasing in public awamess and concern

C. Undoubtedly a legislative responsibility to frame
appropriate laws to protect the public health and safety.

3-
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STATEWIDE TOXICS PROGRAM

IN NORTH CAROLINA

NORTH CAROLINA DEPARTMENT OF NATURAL RESOURCES a

COMMUNITY DEVELOPMENT

DIVISION OF ENVIRONMENTAL MANAGEMENT

OCTOBER 26. 1984

PRESENTED TO: THE HAW RIVER LEGISLATIVE

STUDY COMMISSION
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STATEWIDE TOXICS PROGRAM IN NORTH CAROLINA

Today I would like to briefly review for this committee the history

of our toxics program in North Carolina, our current status, and the

future directions we hope to take this very instrumental program.

Our first efforts in dealing with toxic effluents began in 1981. At

that time, biologists with the Division began to use static bioassay

procedures to evaluate effluent toxicity. Yet at this time no funds were

specifically directed in support of this effort. Fish were reared in ice

coolers and were stored in closets. Yet it was evident that such evaluations

were necessary to more effectively address the water quality issues in our

State

.

In 1982-83 funds , made available through the State Pretreatment Program

appropriations and internal re-organization, allowed for the establishment

of an aquatic toxicity program within the Division. It was then that the

toxicity program, as we know it, began to affect our other programs. Prior

to the 1984 Short Session of the General Assembly, four staff were directing

their activities in the toxics area, and the Division was producing about

6 person years effort in this area.

The work accomplished during these years reiterated the need for an

expansion of this effort. It was demonstrated that numerous discharges

were toxic and issues , such as Biocides , were raised requiring regulatory

actions

.

The 1984 General Assembly responded to the request of the Department

and the concerns of the citizens of the State by providing fourteen (14)

positions and support funds for the Statewide Toxics Program in July of this

year ($550,272 appropriated). Currently 11 of the 14 positions have been

filled and the remaining 3 are expected to be filled by early November.

The question has been asked as to the position of EPA concerning toxics.

With that in mind, I would like to discuss this as well as the application

of our toxics program within the Division.

Currently within EPA only 2 of 10 regions are equipped with full bioassay

testing capabilities. Even with its limitations the chemical by chemical
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t pproach i^; biiinq c-inpioy^-'i by i:r'A "vn thouqh criteria md quii';I..nes have

only been establuhed for 65 of the i2y principle priority pollutants, whict

ire only a small fraction of th 2 thousands of compounds being use3 today.

In the Feder.il Register dated Friday, Mcirch 9th, 1984, EPA issued a

^atlonal policy s catement entitled "Pciicy for the Development of Water

Quality-Based Per nit Limitations for Toxic Pollutants.' It is evide.it that

the EPA is making toxicity evaluations a high priority within the national

programs

.

The EPA is recognizing North Carolina as possibly the lead State in

the Country concerning toxicity evaluations and our approach is being used

as an example at EPA seminars being conducted throughout the U.S. concerning

toxics. I guote from a recent letter from Marhc'i Pro thro, Director of the

Permits Division of EPA headquarters, "My staff has tcld me of the excellent

work conducted by you and your staff during the recently completed Deep

River project. I commend zhe North Carolina Division of Envirormental Manage-

ment for its continuing emphasis on toxicity assessment and control, particu-

larly because this effect is also a high priority for t:he Permits Divi;;ion."

The EPA strongly supports North Carolina's work in wa:er quality-based toxics

control and I wish you continued success in this endeavor."

Now I would like to review:

The Appl:.cation of Bioassay Methods by the Departrient of Natural Rosoi-rcesS

Community Development to State Waters

During past years the trea1:ment, and therefore compliance activities, o::

wastewater effluents has orimarily focused on conventional JolJutants such as

BOD, COD, solids and bacteria.

Effluent limitations have primarily been developed employing technology-

based approaches. The technology-based approach involves uniform effluent

limitations on an industry-wide approach. Such limitations are developed

from effluent guidelines (OPT, BAT, BCT, NSPS and BPJ) and do not consider

water quality impacts on any particular water body.

Whereas, these approaches have been very beneficial in protecting our

aquatic resources, they are limited and do not adequately address the issue

of toxic pollutants.
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During recent years, emphasis has increased concernxng the treatment

and control of toxic pollutants. Section 101(a)(3) of the Clean Water Act

states: "it is the national policy that the discharge of toxic pollutants

in toxic amounts be prohibited". Sections 308 and 402 of the CWA also

addresses toxics. The existing water quality standards of North Carolina

specifically addresses this issue in .0208 and .0211 and increased emphasis

on toxicity is included in the proposed water quality standards.

Thus, both Federal and State legislation and regulations have provided

impetus for this important increase in emphasis concerning toxics

.

There are two approaches for the assessment and control of toxic pollutants

and include chemical specific techniques and whole effluent techniques. Nat-

urally each approach has Advantages and Disadvantages.

Advantages of Chemical Specific Techniques

1.) Treatment systems are more easily designed to meet chemical requirements.

2.) Chemical analyses, in simple cases, can be less expensive than toxicity

testing.

3.) Specific problem chemicals can be directly limited.

Disadvantages of Chemical Specific Techniques

1.) All toxicants in complex wastewaters may not be identified and, therefore,

control requirements for each could not be established.

2.) The bioavailability of the toxicants at the discharge site are not

assessed and the interactions between toxicants are not measured or

accounted for

.

Advantages of Whole Effluent Techniques

1.) The aggregate toxicity of all constituents in a complex effluent is

measured.

2.) The bioavailability of the toxic constituents is assessed and the inter-

actions of constituents are measured.

3.) Directly measures the response of living organisms.

4.) More cost effective in assessing complex wastewaters.

Disadvantages of Whole Effluent Techniques

1.) Effluent toxicity treatability data are lacking.

2.) Permit holders are not familiar with the techniques.
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With the thousands of compounds being used today, and new compounds

being developed each year it is essential that a combination of the two

approaches be employed to assess and control effluents to enable protection

of our aquatic resources.

The use of bioassay and biological testing and evaluations have become

an integral component of the environmental regulatory program in North

Carolina. The employment of these assessment techniques has provided re-

sults that are both alarming, due to the severity of problems we have

encountered, yet encouraging at the same time, as the facilities have been

very cooperative and toxicity reduction or elimination has been accomplished

at numerous facilities.

To date 194 individual tests have been conducted at 133 facilities.

There have been 89 tests conducted at municipal facilities with 45% indicating

toxicity and 105 tests conducted at industrial discharges with 70% indicating

toxicity.

I would now like to review the overall strategy employed by the Division

of Environmental Management to conduct our toxics Bioassay/Compliance program.
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The initial phase of the strategy is the determination of those

facilities which are to be designated for toxicity screening. Such

designations are a result of non-compliance, fish kills, complaints,

operational problems, industrial category, and indirect discharge receipts.

The potential candidates are established on a priority basis and reviewed

monthly by staffs of the central and regional offices.

Next, the actual screening toxicity test is accomplished by collecting

24 hour composite effluent samples and then performing a 48 hour toxicity

screen test using either Daphnia pulex (water-flea) or Pimephelas promelas

(fathead minnow).

Based on the results of the screening tests, decisions are then made

as to the type of follow-up actions or activities required. In all cases

where screening tests are performed, notification is transmitted to the

subject facility indicating the test results and intentions for future actions

by the Division. If toxicity is evident, this notification alerts the dis-

charger that steps should be taken to determine the causes of the waste-

water toxicity.

The next step is to identify and prioritize those facilities that

require additional toxicological evaluations. Factors that influence this

proritization include: level of toxicity; volume of discharge; size of

the receiving stream; and designated uses of the receiving stream.

Follow-up actions may be additional screening by the Division, required

toxicity monitoring by the discharger or an on-site intensive flow-through

toxicological evaluation.

Flow-through evaluations are 95 hour LC toxicity determinations of

the whole effluent under continuous renewal conditions. This evaluation

is accomplished with the use of a mobile bioassay laboratory. Normally,

such an evaluation involves six consecutive days of toxicological, bio-

logical and chemical data collections and evaluations. It is the intent

of this evaluation to not only determine toxicity, but to evaluate and

specify the potential causative agents of toxicity in the wastewater. Upon

data analysis, data review, and interpretation, a final report is prepared

to detail the findings of the investigation.
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In those cases where toxicity is confirmed, specific positive actions

for correcting the problem are required. This includes toxicity reduction/

elimination procedures within a reasonable time frame, establishment of

toxicity permit limitations and permit monitoring requirements for toxicity

to ensure compliance and protection of the receiving waters.

I would like to briefly overview some of our toxics evaluations that

have been accomplished within the Haw River Basin. Within our aquatic

bioassay program we have conducted approximately 194 tests statewide on

133 facilities. Fifteen % of this work has been accomplished with the Haw

Basin and 33% of this work has been in the Cape Fear Basin itself. Twenty

facilities have been evaluated for toxicity in the Haw drainage with 11 of

these facilities indicating toxic conditions. We are currently working

with each of these facilities to eliminate their toxic constituents. The

Haw River system drains 1695 square miles of the piedmont sector of the

state and has 107 permitted discharges entering the system and under low

flow conditions a majority of the flow is wastewater. This system is of

extreme importance in our program and work is continuing to address the

potential and known toxics problems in this system.

So what does the future hold for the Toxics Program in North Carolina

and what are our immediate needs? We feel the toxics program to be one of

the most effective means of protecting our aquatic resources that has been

employed. Yet, there are several needs and areas that should be included and

expanded

.

The Department has submitted an expansion request to the General

Assembly for the biennium budget of $800,000. These funds would support

30 positions to expand our toxics program and provide support for this

program

.

Our work to date shows a great need to expand our efforts in several

areas

:

Effluent Toxicity Evaluations : To date 133 individual facilities have

been evaluated for toxicity and 60% of those tested have exhibited some

degree of toxicity. With over 2700 facilities statewide with discharge

permits, it is evident that we must expand our efforts in determining which

discharges are toxic and begin our toxicity elimination efforts at those

facilities

.
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Cumulative and Additive Impacts : There are many streams in the state

that have multiple dischargers located along the stream. As found in our

evaluations of the Deep River, toxic effects are not necessarily mitigated

by dilution, but rather, in some instances, are additive and result in

more severe toxicity when multiple discharges enter a common water body.

There are potentially numerous other areas that require similar evaluations.

Drainage Area Evaluations : The Division has taken the approach of

going beyond ^ust looking at a single discharge. We are evaluating whole

drainage areas. To allow recovery of these systems with multiple discharges

it is necessary to address all the discharges in that area to see beneficial

results

.

Toxicity/Reduction/Elimination Procedures : As we find problem situations

at discharging facilities, we must be in a position to offer guidance re-

lating to procedures necessary to detect the problem effluent constituents ,

as well as the mechanisms necessary to eliminate or treat those constituents.

At the facilities evaluated to date, this has been the request most en-

countered and must be a priority by the Division to assist in toxicity

eliminaiton.

Other areas of equal importance are

:

Compliance activities ;

Instream toxicity evaluations;

Analytical support ;

Chemical toxicological database development;

Chronic toxicological evaluations;

Human health assessments;

and especially determination of the suitability and safety of drinking water

supplies and reclassifications of uses of water bodies.

So, as you can see, we have a very good and effective frame work started

for a Statewide toxics program. Yet for it to be effective and to accelerate

the elimination of toxics, we still must strive to increase and expand our

efforts.
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HALL RIVER - JORDAN RESERVOIR WATER QUALITY

LEGISLATIVE RESEARCH COMMITTEE

Mr. Chairman, Committee members, my name is Bill Hevener. I am

Region Environmental Affairs Manager for the Weyerhaeuser

Company. I am speaking today on behalf of the North Carolina

Citizens for Business and Industry Environmental Concerns

Committee. NCCBI's membership is comprised of approximately

1,600 corporations and businesses that are located or do

business in North Carolina. The Environmental Concerns

Committee participates in legislative and regulatory matters

concerning the environment on behalf of the membership of

NCCBI.

Industry abhors the concept of illegal dumping or discharge of

hazardous substances. This illegal activity not only causes

environmental harm, but threatens the good name of

responsible industry and business. After all, most wastes

and toxic materials are the result of an industrial process so

we are automatically "guilty by association". Those of us who

try very diligently to meet environmental regulations and

comply with the numerous statutes and environmental policies of

State and Federal government have no feeling but contempt for

those who would circumvent the law. On the surface, "midnight

dumping" would appear to gain an economic advantage for the

dumper. However, as time has shown, this economic advantage is

soon lost by the responsible party having to clean up and make

whole an environmental impact. An individual, industry, or
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municipality who disposes of hazardous substances in an

unpermitted manner is threatening the financial health of the

organization and its ability to stay in business long term.

North Carolina Citizens for Business and Industry oppose

unpermitted and illegal dumping and support efforts to control

and eliminate this activity.

In the past Legislative Session, a draft bill was proposed that

made dumping of toxic substances a felony. The bill in its

draft form created a number of concerns in relation to

permitted and legal activities. The bill did not speak to

amount of discharge; so technically, any amount, however small,

could be considered an illegal discharge. Along the same line,

the bill did not provide for any permitted discharge of the

identified materials. As an example, one of the elements to be

controlled was copper. So conceivably, if any trace of copper

were found in the discharge of the city of Raleigh, that waste

treatment system operator could have been charged with a

felony. Another area of concern was the lack of any defense.

Such things as acts of God, hurricanes, tornadoes, storms, acts

of war, negligence, or omission of a third party, all are

events that an individual has no control over. But yet, the ueto

i.M««*J«>^^ would have fallen as heavily upon the individual that

suffered an illegal discharge due to a storm or hurricane as

the so-called "midnight dumper". The quarrel was not with the

concept of the bill, but rather the mechanics of how illegal

dumping was prevented yet did not ensnare legal permitted

discharges or activities such as the agricultural application
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of herbicides or pesticides. Basically, a lot of work was

needed on a very complex issue in order to develop a sound

practical law.

Fortunately there already exists a body of law that addresses

exactly the problem of illegal dumping. Federal Regulation

40CFR117, Determination of Reportable Quantities for Hazardous

Substances , addresses 297 chemicals, the amounts of concern,

qualifies defenses, defines penalties, defines applicability,

and touches all the elements that are necessary to control

illegal dumping yet allow legal permitted activities to continue.

That particular regulation takes an item such as DDT and

establishes a one-pound reporting limit on any spills or

discharges to water or land. Other chemicals of less acute

toxicity have higher levels of reporting, ranging in increments

of 10, 100, and 1,000 pounds, up to 5,000 pounds for some rather

iVinocuous chemicals.

In addition to the Federal Regulation, a North Carolina Statute,

Article 21A, Oil Pollution and Hazardous Substances Control

GS143-215.75 also addresses the problem of illegal dumping. The

North Carolina Oil Pollution and Hazardous Substances Control

Law includes, I believe, all the elements that are necessary to

prevent illegal discharges or dumping and still allow lawful

activities. Looking at some of the highlights of this law,

the Act defines discharge as any emissions, spillage, leakage,

pumping, pouring, emptying, or dumping of oil or other hazardous

substances into waters or upon the land in such proximity to
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waters that oil or other hazardous substances is reasonably

likely to reach the waters but shall not include amounts less

than quantities which may be harmful to the public health or

welfare as determined pursuant to GS143-215.77A. .77A references

40CFR-117 the list of chemicals and amounts as defined by the

D. S. Environmental Protection Agency of which I previously spoke.

.77A also provides for the N. C. Environmental Management

Commission to override any future modifications of this list if

they feel that it is not in the best interest of North Carolina.

The North Carolina Act includes a number of other elements

addressing such things as confidential information obtained

during inspections, defining the authority for inspections,

recognizing local ordinances, discusses the removal of prohibited

discharges, defines the requirement for notice of any spills

pursuant to the act, defines the relationship with other State

agencies concerning the act. Board of Transportation,

Environmental Management Commission, Wildlife Resources,

establishes a hazardous substances pollution protection

fund for clean-up of spills, provides for cost recovery of

direct expenses and damage to the environment, and discusses very

clearly the liability of the discharger. The Act establishes

penalties, both civil and criminal. The civil penalty for failure

to report a discharge is $5,000. The criminal penalty for any

person who intentionally, knowingly, or willfully discharges or

causes the discharge of oil or other hazardous substances in

violation of the act is imprisonment not to exceed six months or

a fine of no more than $10,000, or both, at the discretion of the

court.
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I have enclosed with ray testimony copies of the North Carolina

Act and the Federal Regulation for your detaiked review.

It is strongly felt that existing North Carolina law does

everything that the original felonious dumping proposal wished

to address. I would encourage your review of the submitted

documents and if the committee feels that stronger legislation

is necessary, then modifications should be made to the existing

article 21A, Oil Po l lution and Hazardous Substances Control .

However, this is already a strong statute and, quite frankly,

may be difficult to improve upon.

Thank you very much for the opportunity to speak to you. Thank

you for your time and attention.

10-26-84
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§ 143-215.74: Reserved for future codification purposes.

Article 21A.

Oj] Pollution and Hazardous Substances Control.

Part 1. General Provisions.

§ 143-215.75. Title. '.

This Article shall be known and may be cited as the "Oil Pollution and
Hazardous Substances Control Act of 1978." (1973, c. 534, s. 1; 1979, c. 535. 6.

1.)

Cross References. — As to review and eval- Legal Periodicals. — For survey of 1979

uation of the programs and functions autho- administrative law, see 58 N.C.L. Rev. 1185

rized under this Article, see S 143-34.26. (1980).

§ 143-215.76. Purpose.

It is the purpose of this Article to promote the health, safety, and welfare of

i the citizens of this State by protecting the land and the waters over which this

' State has jurisdiction from pollution by oil, oil products, oil by-products, and
other hazardous substances. It is not the intention of this Article to exercise

jurisdiction over any matter as to which the United States government has
exclusive jurisdiction, nor in any wise contrary to any governing provision of

federal law, and no provision of this Article shall be so construed. The General

Assembly further declares that it is the intent of this Article to support and
complement applicable provisions of the Federal Water Pollution Control Act,"

as amended, 33 U.S.C. section 1251 et seq., as amended, and the National

Contingency Plan for removal of oil adopted pursuant thereto. (1973, c. 534, s.

1; 1979, c. 535, s. 2.)

§ 143-215.77. Definitions.

As used in this Article, unless the context otherwise requires:

(1) "Barrer shall mean 42 U^S--g'allons at 60 degrees Fahrenheit.

(2) "Environmental Management Commission" shall mean the North
Carolina Environmental Management Commission.

(3) "Secretary" shall mean the North Carolina Secretary of Natural

Resources and Community Development.

(4) "Discharge" shall mean, but shall not be limited to, any emission,

spillage, leakage, pumping, pouring, emptying, or dumping of oil or

other hazardous substances into waters, or upon land in such prox-

imity to waters that oil or other hazardous substances is reasonably

likely to reach the waters, but shall not include amounts less than
Quantities which may be harmful to the public health or welfare as

etermined pursuant to G.S. 143-215.77A; provided, however, that

this Article shall not be construed to prohibit the oiling of driveways,

roads or streets for reduction ofdust or routine maintenance; provided

further, that the use of oil or other hazardous substances, oil-based

products, or chemicals on the land or waters by any State, county, or

municipal government agency in any program of mosquito or other

pest control, or their use by any person in accepted agricultural,

. norticultural, or forestry practices, or in connection with aquatic weed

I 230
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control or structural pest and rodent control, in a'manner approved bv

the State, county, or local agency charged with authority over such

uses, shall not constitute a discharge; provided, further, that the use

of a pesticide regulated by the North Carolina Pesticide Board in a

manner consistent with the labelling required by the North Carolina

Pesticide Law shall not constitute a "discharge" for purposes of this

Article. The word "discharge" shall also include any discharge upon

land, whether or not in proximity to waters, which is intentional,

knowing or willfiil.

(5) "Having control over oil or other hazardous substances" shall mean,

but shall not be limited to, any person, using, transferring, storing, or

transporting oil or other hazardous substances immediately prior to a

discharge of such oil or other hazardous substances onto the land or

into the waters of the State, and specifically shall include carriers and

bailees of such oil or other hazardous substances.

(5a) "Hazardous substance" shall mean any substance, other than oil,

which when discharged in any quantity may present an imminent and

substantial danger to the public health or welfare, as designated pur-

suant to G.S. 143-215.77A.

(6) Repealed by Session Laws 1979, c. 981, s. 5.

(7) "Department" shall mean theJ)epartment of Natural Resources and

Community Development.

(8) "Oil" shall mean oil of any kind and in any form, including, but

specifically not limited to, petroleum, crude oil, diesel oil, fuel oil,

gasoline, lubrication oil, oil refuse, oil mixed with other waste, oil

sludge, petroleum related products or by-products, and all other liquid

hydrocarbons, regardless of specific gravity, whether singly or in com-

bination wath other substances.

(9) "Bailee" shall mean any person who accepts oil or other hazardous

substances to hold in trust for another for a special purpose and for a

limited period of time.

(10) "Carrier" shall mean any person who engages in the transportation

of oil or other hazardous substances for compensation.

(11) "Oil terminal facility" shall mean any facility ofany kind and related

appiurtenances located in, on or under the surface of any land, or

water, including submerged lands, which is used or capable of being

used for the purpose oftransferring, transporting, storing, processing,

or refining oil; but shall not include any facility having a storage

capacity o? less than 500 barrels, nor any retail gasoline dispensing

operation serving the motoring public. A vessel shall be considered an

oil terminal facility only in the event that it is utilized to transfer oil

from another vessel to an oil terminal facility; or to transfer oil be-

tween one oil terminal facility and another oil terminal facility; or is

used to store oil.

(12) "Operator" shall mean any person owning or operating an oil termi-

nal facility or pipeline, whether by lease, contract, or any other form

of agreement.

(13) "Person" shall mean any and all natural persons, firms, partnerships,

associations, public or private institutions, municipalities or political

subdivisions, governmental agencies, or private or public coroorations

organized or existing under the laws of this Stat« or any other sUte

or country.

(14) "Pipeline" shall mean any conduit, pipe or system of pipes, and any

appurtenances related thereto and used in conjunction therevyith.

used, or capable of being used, for transporting or transferring oil to,

from, or between oil terminal facilities.
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(15) "Restoration" or "restore" shall mean any activity or project

undertaken in the public interest or to protect public interest or to

firotect public property or to promote the public health, safety or wel-
are for the purpose oi restoring any lands or waters affected by an oil

or other hazardous substances discharge as nearly as is possible or

desirable to the condition which existed prior to the discharge.

(16) "Transfer" shall mean the transportation, on-loading or off-loading of

oil or other hazardous substances between or among two or more oil

terminal facilities; between or among oil terminal facilities and
vessels; and between or among two or more vessels. '.

(17) "Vessel" shall include every description of watercrafl or other
contrivance used, or capable of being used, as a means of transporta-

tion on water, whether self-propelled or otherwise, and shall include,

but shall not be limited to, barges and tugs; provided that the term
"vessel" as used herein shall not apply to any pleasure, sport or com-
mercial fishing vessel which has a fuel capacity of less than 500
gallons and is not used to transport petroleum, petroleum products, or

general cargo.
' (18) "Waters" shall mean any stream, river, creek, brook, run, canal,

swamp, lake, sound, tidal estuary, bay, reservoir, waterway or any
other body or accumulation of water, surface or underground, public

or private, natural or artificial, which is contained within, (lows

through, or borders upon this State, or any portion thereof, including
\ those portions ofthe Atlantic Ocean over which this State has jurisdic-

tion. (1973, c. 534, s. 1; c. 1262, s. 23; 1977. c. 771, s. 4; 1979, c. 535,
ss. 3-10; c. 981, ss. 3-5; 1979, 2nd Sess., c. 1209, ss. 1, 2.)

Legal Periodicals. — For survey of 1979
administrative law, see 58 N.C.L. Rev. 1185
(1980).

\
§ 143-215.77A. Designation of hazardous substances and

determination of quantities which may be
harmful.

(a) Those substances designated as hazardous as of June 1, 1980, by the

Administrator of the United States Environmental Protection Agency under
I .33 U.S.C. 1321(b)(2)(A) are designated as hazardous substances for purpo.ses of

this Article.

(b) Such quantities of hazardous substances as may be harmful as deter-

,
mined as ofJune 1, 1980, by the Administrator of the United States Environ-

I

mental Protection Agency under 33 U.S.C. 1321(b)(4) are quantities which
may be harmful for purposes of this Article.

(c) Changes by Administrator of the United States Environmental Pro-

tection Agency in the designation of hazardous substances and the determina-
tion of quantities which may be harmful shall be deemed to be made to the
designation of hazardous suDstances and the determination of quantities for

purposes of this Article, unless the Commission objects within 120 days of

publication of the action in the Federal Register. The Commission may object

to a change by the Administrator on the basis that the change is not consistent

with the standards for determining hazardous substances or harmful
quantities. Upon objection by the Commission to a change, a public hearing

. must be held pursuant to Article 2 of Chapter 150A of the General Statutes.

The change will not be made pending the hearing and a final determination by
the Commission. After the hearing, the Commission may reject the change
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upon a finding that the change is not consistent with the standards for
determining hazardous substances or harmful quantities. (1979, 2nd Sess., c.

1209, 8. 3.)

§ 143-215.78. Oil pollution control program.
The Department shall establish an oil pollution control program for the

administration of this Article. The Department may employ and prescribe the
duties of employees assigned to this activity. (1973, c. 534, s. 1; c. 1262, s. 23;
1979, c. 535, s. II.)

§ 143-215.79. inspections and investigations; entry upon
property.

The Environmental Management Commission, through its authorized rep-
resentatives, is empowered to conduct such inspections and investigations as
shall be reasonably necessary to determine compliance with the provisions of

this Article; to determine the person or persons responsible for violation of this
Article; to determine the nature and location of any oil or other hazardous
substances discharged to the land or waters of this State; and to enforce the
provisions of this Article. The authorized representatives of the Environmental
Management Commission are empowered upon presentation of their
credentials to enter upon any private or public property, including boarding
any vessel, for the purpose of inspection or investigation or in order to conduct
any project or activity to contain, collect, disperse or remove oil or other haz-
ardous substances discharges or to perform any restoration necessitated by an
oil or other hazardous substances discharge. Neither the State nor its agencies,
employees or agents shall be liable in trespass or damages arising out of the
conduct of any inspection, investigation, or oil or other hazardous substances
removal or restoration project or activity other than liability for damage to
property or injury to persons arising out of the negligent or willful conduct of

an employee or agent ofthe State during the course of an inspection, investiga-

tion, project or activity. (1973, c. 534, s. 1; c. 1262, s. 23; 1979, c. 535, s. 12.)

Legal Periodicals. — For survey of 1979
administrative law, see 58 N.C.L. Rev. 1185
(1980).

§ 143-215.80. Confidential information.

' Any information relating to a secret process, device or method of manufac-
I turing or production discovered or obtained in the course of an inspection,

j investigation, project or activity conducted pursuant to this Article shall not be
f revealed except as may be required by law or lawful order or process. (1973, c.

j
534, 8. 1.)

§ 143-215.81. Authority supplemental.

I
The authority and powers granted under this Article shall be in addition to,

i

and not in derogation of, any authority or powers vested in the Environmental
I

Management (Commission under any other provision of law, except to the

extent that such other powers or authority may conflict directly with the

Kowers and authority granted under this Article; and the Environmental
lanagement Commission is empowered to adopt such rules and regulations as

1 are necessary to administer ana carry out the purposes of this Article. (1973,
c. 534, s. 1; c. 1262, s. 23.)
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§ 143-215.82. Local ordinances.

^^v,iT,a in thP Article shall be construed to deny any county municipality.

^t«rll,^trict mrtroiTlilln sewerage district or other authonzed local gov-

substances discharges to sewers or disposal systems. (1973, c. 534. B. l, is/a.

c. 535, 8. 13.)

Part 2. Oil Discharge Controls.

§ 143-215.83. Discharges.

(a) Unlawful Discharges. - It shall be unlawful, except as ot>^e^>f^P"|:

aJa Vnthl? Part for any person to discharge, or cause to be discharged, oil

:;^ofher iaird^; subsS.?es into or upon a^ waters, tidal Oats beachy o^

whether the discharge was the result of intentional or negl.gent conduct, ace.

'''ftVE
°«p" ?DSharges. - This section shall not apply to discharges of oil

°-SI%?hrd!^fciru!.^S"hrao'ss^^^^^
^ra';^ire^sLn"sl"biir^"lifbXTSr,this Article proves that .

discharge was caused by any of the following:

a. An act of God.

c i^Xn'ceTnTel^'of the United Staws government or the

<;tate of North Carolina or its political subdivisions.

i An^S or omission of a third party, whether any such act or omiE-

e. AS"aror°orslirb7lr?t1he direction of a law-enforcement

u-. P.rmi.i' Any person who desires or proposes to discharge oil or <.*er

h^rdr uhsunc"^ SnS°the land^into tL
""'J-

"^
'g-i.t^tfi^'l^^'S^

-ti'o^Trirrm^^^p^rs^fes^.?^^^^^^^
i.-X^^S^n'm^aTSnSfn^-rrndl^^^^^
S';sih'=e=r;at?i^fesSiiKt^pTff^^^^^^^^^^
a973, c 534, s. 1; c. 1262, s. 23; 1979, e. 535, s. 14.)

§ 143-215.84. Removal of prohibited discharges.

ar;sLrsSsts/c(s^«SSlSi
undertake to collect and remove the discharge ^"^ ,^,/^„'^;f3fin^^^^ to the

^dLt^r^isinVa^birt^^^^^^^^^^

^1 be letrimental to the environment or n^turaWesources shal be^^^^^^^

such purposes unless they shall have been previously approved by tne t.nv.

mental Management Commission.
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(b) Removal by Department. — Notwithstanding the requirements of sub-
section (a) of this section, the Department is authorized and empowered to
utilize any staff, equipment and materials under its control or supplied by
other cooperating State or local agencies and to contract with any agent or
contractor that it deems appropriate to take such actions as are necessary to
collect, investigate, perform surveillance over, remove, contain, treat or
disperse oil or other hazardous substances discharged onto the land or into the
waters of the State and to perform any necessary restoration. The Secretary
shall keep a record of all expenses incurred in carrying out any project or .

activity authorized under this section, including actual expenses incurred for
services performed by the State's personnel and for use of the State's equip>-

ment ana material, "rhe autl.ority granted by this subsection shall be limited
to projects and activities that are designed to protect the public interest or
public property, and shall be compatible with the National Contingency Plan
established pursuant to the Federal Water Pollution Control Act, as amended,
33 U.S.C. section 1251 et seq.

(c) The Secretary of the Department of Transportation is authorized and
empowered, after consultation with the Secretary of Natvural Resources and
Community Development, to purchase and equip a sufficient number of trucks
designed to carry out the provisions of subsection (b). These trucks shall be
maintained by the Department of Transportation and shall be strategically
located at various locations throughout^he State so as to furnish a ready
response when word ofan oil or other hazardous substances discharge has been
received. The Secretary of the Department of Natural Resources and Commu-
nity Development or his designee v^rill, after consultation, decide where the
trucks are to be located.

(d) The Secretary of the Department of Transportation and the Secretary of
the Department of Natural Resources and Community Development or their
designees shall prepare rules and regulations and develop procedures for the.
placement of these trucks and shall determine the manner and way in which
they are to be used. The Secretary of the Department of Natural Resources and
Conununity Development shall reimburse the Department of Transportation
for expenses incurred by the Department of Transportation during cleanups as
provided in G.S. 143-215.88. (1973, c. 534, s. 1; c. 1262, s. 23; 1975, c. 885; 1977,
c. 771, s. 4; 1979, c. 535, s. 15.)

§ 143-215.85. Required notice.

Every person owning or having control over oil or other substances dis-

charged in any circumstances other than pursuant to existing regulation of the
Environmental Management Commission or the U. S. Environmental Pro-
tection Agency or pursuant to a permit required by G.S. 143-215.1 or the
Federal Water Pollution Control Act, upon notice that such discharge has
occurred, shall immediately notify the Department, or any of its agents or
employees, of the nature, location and time of the discharge and of the mea-
sures which are being taken or are proposed to be taken to contain and remove
the discharge. The agent or employee of the Department receiving the notifica-

tion shall immediately notify the Secretary of Natural Resources and Commu-
nity Development or such member or members of the permanent staff of the
Department as the Secretary may designate. If the discharged substance of
which the Department is notified is a pesticide regulated by the North Carolina
Pesticide Board, the Department shall immediately inform the Secretary of the
Pesticide Board. Removal operations under this Article ofsubstances identified
as pesticides defined in G.S. 143-460 shall be coordinated in accordance with
the Pesticide Emergency Plan adopted by the North Carolina Pesticide Board;
provided that, in instances where entry of such hazardous substances into
waters of the State is imminent, the Department may take such actions as are

235

&



§143-215.86 CH 143. STATE DEPARTMENTS. ETC. §143-215.87

necessary to physically contain or divert such substance so as to prevent entry
into the surface waters. (1973, c. 534. s. 1; c. 1262, s. 23; 1977, c. 771 b 4- c
858. 6. 1; 1979, c. 535, ss. 16. 17.)

.
.

•

Legal Periodicals. — For survey of 1979
administrative law. see 68 N.C.L. Rev. 1185
(1980).

§ 143-215.86. Other State agencies and State-designated
local agencies. i

(a) Cooperative Effort. — The Board of Transportation, the North Carolina
Wildlife Resources Commission, and any other agency of this State and any
local agency designated by the State shall cooperate with and lend assistance
to the Environmental Management Commission by assigning to the Environ-
mental Management Commission upon its request personnel, equipment and
material to be utilized in any project or activity related to the containment,
collection, dispersal or removal of oil or other hazardous substances discharged
upon the land or into the waters of this State.

(b) Planning. — Subsequent to May 16, 1973, and prior to September 1,
1973, designated representatives of the Environmental Management Commis-
sion, the Board of Transportation, and the Wildlife Resources Commission and
any other agency or agencies of the State which the Environmental
Management Commission shall deem necessary and appropriate, shall confer
and establish plans and procedures for the assignment and utilization of
personnel, equipment and material to be used in carrying out the purposes of
this Part. Every State agency involved is authorized to adopt such rules and
regulations as shall be necessary to effectuate the purposes of this section.

(c) Accounts. — Every State agency or other State-designated local agency
participating in the containment, collection, dispersal or removal of an oil or
other hazardous substances discharge or in restoration necessitated by such
discharge, shall keep a record of all expenses incurred in carrying out any such
project or activity including the actual services performed by the agency's
personnel and the use of the agency's equipment and material. A copy of all
records shall be delivered to the Environmental Management Commission
upon completion ofthe project or activity. (1973, c. 507, s. 5; c. 534. s. 1; c. 1262.
s. 23; 1979, c. 535, ss. 18, 19.)

Editor's Note. — Pursuant to Session Laws Legal Periodicals. — For survey of 1979
1973,c. 507, E. 5. "Board ofTransportation" has administrative law. see 58 N.C.L Rev. 1185
been substituted for "North Carolina State (1980).
Highway Cominission" and "Stale Highway
Commission."

§ 143-215.87. Oil or Other Hazardous Substances Pollution
Protection Fund.

There is hereby established under the control and direction of the Depart-
ment an Oil or Other Hazardous Substances Pollution Protection Fund which
shall be a nonlapsing, revolving fund consisting ofany moneys appropriated for
such purpose by the General Assembly or that shall be available to it from any
other source. The moneys shall be used to defray the expenses of any project
or program for the containment, collection, dispersal or removal of oil or other
hazardous substances discharged to the land or waters of this State or for
restoration necessitated by the discharge. In addition to any moneys that shall
be appropriated or otherwise made available to it, the fund shall be maintained
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by fees, charges, penalties or other moneys paid to or recovered by or on behalf
of the Department under the provisions of this Part. Any moneys paid to or

recovered by or on behalf of the Department as fees, charges, penalties or other

payments as damages authorized by this Part shall be paid to the Oil or Other
Hazardous Substances Pollution Protection Fund in an amount equal to the
sums expended from the fund for the project or activity. Within the meaning
of this section, the word "penalties" means civil penalties and does not include

criminal fines or penalties. (1973, c. 534, s. 1; c. 1262, s. 23; 1979, c. 535, s. 20.)

Legal Periodicals. — For survey of 1979
administrative law, see 58 N.C.L. Rev. 1185
(1980).

§ 143-215.88. Payment to State agencies or State-

designated local agencies.

Upon completion of any oil or other hazardous substances removal or

restoration project or activity conducted pursuant to the provisions of this Part,

each agency of the State or any State-designated local agency that has partici-

Eated by furnishing personnel, equipment or material shall deliver to the
lepartment a record of the expenses incurred by the agency. The amount of

incurred expenses shall be disbursed by the Secretary to each such agency from
the Oil or Other Hazardous Substances Pollution Protection Fund. Upon com-
pletion of any oil or other hazardous substances removal or restoration project

or activity, the Secretary shall prepare a statement of all expenses and costs

of the project or activity expended by the State and shall make demand for

payment upon the person having control over the oil or other hazardous sub-

stances discharged to the land or waters of the State, unless the Enviromnental
Management Commission shall determine that the discharge occurred due to

.

any of the reasons stated in G.S. 143-215.83(b). Any person having control of

oil or other hazardous substances discharged to the land or waters of the State

in violation of the provisions of this Part and any other person causing or

contributing to the discharge of oil or other hazardous substances shall be
directly liable to the State for the necessary expenses of oil or other hazardous
substances cleanup projects and activities arising from such discharge and the

State shall have a cause of action to recover from any or all such persons. If the

person having control over the oil or other hazardous substances discharged
shall fail or refuse to pay the sum expended by the State, the Secretary shall

refer the matter to the Attorney General ofNorth Carolina, who shall institute

an action in the name of the State in the Superior Court of Wake County, or

in his discretion, in the superior court of the county in which the discharge

occurred, to recover such cost and expenses. (1973, c. 534, s. 1; c. 1262, s. 23;

1977, c. 858, 8. 2; 1979, c. 535, ss. 21. 22.)

§ 143-215.89. Multiple liability for necessary expenses.

Any person liable for costs of cleanup of oil or other hazardous substances

under tnis Part shall have a cause of action to recover such costs in part or in

whole from any other person causing or contributing to the discharge of oil or

other hazardous substances into the waters of the State, including any amount
recoverable by the State as necessary expenses. The total recovery by the State

for damage to the public resources pursuant to G.S. 143-215.91 and for the cost

of oil or other hazardous substances cleanup, arising from any discharge, shall

not exceed the applicable limits prescribedf by federal law with respect to the

United States government on account of such discharge. (1973, c. 534, s. 1;

1979, c. 535, s. 23.)
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ErfectofAmcndmi-nlK. - i nt- IJ -r in.inu^ ,.r(.l I.ent'>-i- ;..... ,;, m,d. In nf;},,. «.r„nd

menl in^erterl "or other huiardous sub iLoncch" bcnt^nc

near thv beg.nning and near the midde of the

§ 143-215.90. Liability for damage to public resources.

(a) Any perKon v/ho discharges oil or other hazardous substances in violation

of this Article or violates any order, rule or regulation of the Environmental

Management Commission adojited pursuant to this Article, or fails to perforrr.

any duty imposed by this Arti:le, or violates an order or other determina*

of the Environmental Management Commission made pursaant tx) the pr<

Bions of this Article, including the provisions of a dischaige permit issue .

pursuant to G.S. 143-215.1, and in the course thereof causes the death of, oi

injury to fish, animals, vegetation or other resources of the ;5tate or otherwise

causes a reductior in the quality of the wt 'he State bt low the standards

set by the Environmental Management C' ion, shall he liable 1o pay thv2

State damages. Such damages shall be an amount equal to the cost of all

reasonable and necessary investigations made or caused to be made by the

Environmental Management Commission in connection with such violation

and the sum of money necessai-y to restock such waters, replenish such

resources, or otherwise restore the rivers, streams, bays, tdal flats, beaches,

estuaries or coastal waters and public lands adjoining thi; seacoast to their

condition prior to the injury as such condition is determiniid by the Environ-

mental Management Commission in conference with the Wildlife Resources

Commission, and any other State agencies ha\-ing an interest affected by such

violation (or by the designees of any such boards, commissions, and agencies),

(b) Upon receipt of the estimate of dij aused, thf Department shell

give written notice by registered or certii to the pe)son responsible fjr

the death, killing, or injury to fish, anir -tation, o: other resources of

the State, or any reduction ir quality of L rsof the State, describing tie

damages and their causes with reasorable specificity, and shell request

payment from such person. Damages shall become due and pajable uppn

receipt of such notice. Upon written application to the Departmenl. within ,30

days of receipt of notice, the perfon assessed damages mai- request an adm n-

istrative hearing pursuant U> G.S. 143-215.4. On such healing, the estimate, of

the replacement cost offish or animals cr vegetation destroyed, and the e5;ti-

mate of costs of replacing or restoring other resources olthe State, and < he

estimate ofthe cost ofrestoring trie quality ofwaters ofthe State shall be privna

facie evidence of the actual replacement of cost offish, animals, vegetation' or

other resources of the State, and of the .actual cost of restx)ring the qualitj of

the waters of the State; pro\ ided, that si ch '' is reijuttable. In amvmg
at such estimate, any reasoriably accurate m ^y be used ano it shall not

be necessary for any agent of the Department or Wildlife Resources Comriis-

sion to collect, handle, or weigh numerous specimens of dead or njured f:.sh,

animals, vegetation or other re.sources of the State, or to calculatf the costfe of

restoring the quality of the waters using 'mology ether than that wl,iich

is existing and practicable, as found to b . the Seci etar^. Pi ovided, that

the Department may effect such mitigation of the amount of damages as the

Commission may deem proper and reasonable. Appeal from final determina-

tion of the Commission or its agents pursuant to such a hearing shall be

pursuant to G.S. 143-215.5. If the damages are not paid to the Departnient

within 30 days of receipt of notice, or if the amount of damages provided in an

order issued subsequent to an application to the Department is not paid within

30 days of the issuance thereof, the Attorney General, upon request of the

Department, shall bring an action to recover .such damages in the name of the

State, in the Superior Court of Wake County, or in his discretion, m the

superior court of any other county in which the damages occurred. Upon such
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action being brought, the scope of the court's review shall be as provided in G.S.
150A-51. Any money recovered by the Attorney General or by payment of
damages by the person charged therewith by the Department shall be trans-
ferreoby trie Environmental Management Commission to appropriate funds
administered by the State agencies affected by the violation for use in such
activities as food fish or shellfish management programs, wildlife and
waterfowl management programs, water quality improvement programs and
such other uses as may best mitigate the damage incurred as a result of the
violation. No action shall be authorized under the provisions of this section
against any person operating in compliance with tne conditions of a waste
discharge permit issued pursuant to G.S. 143-215.1 and the provisions of this
Part.

(c) For the purpose ofcanning out its duties under this Article, the Environ-
mental Management Commission shall have the power to direct the investiga-
tion of any death, killing, or injury to fish, animals, vegetation or other
resources of the State, or any reduction in Quality of the waters of the State,
which in the opinion of the Environmental Management Commission is of
sufficient magnitude to justify investigation. (1973, c. 534, s. 1; c 1262, s. 23;
1979, c. 535, s. 24.)

Legal Periodicals. — For survey of 1979
administxative law, see 58 N.C.L. Rev. 1185 ^^^
(1980).

'^

§ 143-215.91. Penalties.

(a) Civil Penalties. — Any person who intentionally or negligently dis-

charges oil or other hazardous substances, or knowingly causes or permits the
discharge of oil in violation of this Part or fails to report a discharge as required .

by G.S. 143-215.85, shall incur, in addition to any other penalty provided by
law, a penalty in an amount not to exceed five thousand dollars ($5,000) for

every such violation, the amount to be determined by the Environmental
Management Commission afler taking into consideration the gravity of the
violation, the previous record of the violator in complying or failing to comply
with the provisions of this Part as well as G.S. 143-215.1, the amount expended
by the violator in complying with the provisions of G.S. 143-215.84, the esti-

mated damages attributed to the violator under G.S. 143-215.90, and such
other considerations as the Environmental Management Commission deems
appropriate. Every act or omission which causes, aids or abets a violation of
this section shall be considered a violation under the provisions of this section
and subject to the penalty herein provided. The penalty herein provided for

shall become due and payable when the person incurring the penalty receives
a notice in writing from the Environmental Management Commission
describing the violation with reasonable particularity and advising such per-
son that the penalty is due. The Environmental Management Commission
may, upon written application therefor, receive within 15 days, and when
deemed in the best interest of the State in carrying out the purposes of this
Article, remit or mitigate any penalty provided for in this section or
discontinue any action to recover the penalty upon such terms as it, in its

discretion, shall deem proper, and shall have the authority to ascertain facts

upon all such applications in such manner and under such regulations as the
Environmental Management Commission may adopt. If the amount of such
penalty is not paid to the Department wnthin 15 days after receipt of notice, or
if an application for remission or mitigation has not been made within 15 days
as herein provided, and the amount provided in the order issued by the Envi-
ronmental Management Commission subsequent to such application is not

239



C-29
§ 143-215.92 CH 143 STATfc. nLI'ARTMKNTS; ETC. <! 143 215.93

paid within 15 days of receipt thereof, the Attorney General, upon request of

the Environmental Management Commission, shall bring an action in the

nam? of the State in the Superior Court of Wake County or of any other county
wherein such violator does bjsiness, to recover the amount specified in the

final order of the Environrrental Managenrient Commission. In any such
action, the amount of the pennltv shall be subject tj review by the court. In all

such actions the orocedures and rules of evidence shall be the same as in an
ordinary civil action exceot as otherwise in this Article pro^'ided. Notifitation

received pursua;.it to this subi^ection or infoiTnation obtciined b}' the

exploitation of such notif cation shall not be used against any person i;i any
criminal case, except as prosecution fo." perjury or far giving a false state nenL

'

(by Criminal Penalties. — Any person who intentionally or knowin{;ly cr

willfully discharges or causes or permi ,s the discha ge of oil Dr other liazardocs

substances in violation cf thjs P^rt shall be guilty of a misdsmemor pun-
ishable by imprisonment not to exceed 5ix months o.- by fine lobe not more than
ten thousand dollars ($10,000), or by both, in the discreticn of the couit. No
proceeding sliall be brought or continued under this subsection for 3r on
account oi a violation by any person who has previously teen con\icte<l of a
federal violation or a local ordinance violation based upon the same s Jt of fact;.

(c) The civ 1 and criminal penalties provided by this section (except the civil

penalty for fiilure to report) shall nc-t apply to the discharge of a pesticide

regulated by the North Carolina Per.ticiae Board, if such discharge would
constitute a violation ofthe North Carclina Pesticide Law and ifsuch discharge

has not entered the surface waters ofthe State. (1973, c. 534, s. 1; 1973, c. 1262,

6. 23; 1979, c. 535, ss. 25, 26.)

§ 143-215.92. Lien on vessel.

Any vessel (other than one cwned or operated by the State of North Carolina
or its politicsl subdivisions or the United States government) from which oiT

or other haziirdous substances is discharged in violation of this Part or any
regulation prescribed pursuant thereto, shall be liable for the pecuniary pen-

alty and costs of oil or other hazardous substances removal specified in this

Part and such penalty and cos'r.s shall constituti* a lien on such vessel; provided,

however, that said lien shall not attach if a surety bond is posted with the

Environmental Management Commission in an amount and with sureties

acceptable to the Environmental Management Commission, or a cash deposit

is made with the Environmental "l^anagemtnt Commission in an amount
acceptable to the Environmental Management Commission. Provided further,

that such lien shall not have priority over any existing perfected lien or secu-

rity interest. The Environmental Management Commissio.T may adopt regu-

lations providing for such conditions, limitations, ^nd requirements
concerning the be nd or deposit, prescribed by this section as the Environrr;ental

Management Commission def;ms nectssary. (1973, c. 534, s. 1; c. 1262, s. 23;

1979, c. 535. s. 27.)

§ 143-215.93. Liability for damage caused.

Any person having control over oil or other hazardous substances which
enters the waters of the State in violation of this Part shall be strictly liable,

without regard to fault, for damages to persons or property, public or private,

caused by such entry, subject to the exceptions enumerated m G.Sw

143-215.83(b). (1973, c. 534, s. 1; 1979, c. 535, s. 28.)
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§ 143-215.94. Joint and several liability.

In order to provide maximum protection for the public interest, any actions

brought pursuant to G.S. 143-215.88 through 143-215.91(a), 143-215.93 or any
other section of this Article, for recovery of cleanup costs or for civil penalties

or for damages, may be brought against any one or more of the persons having
control over the oil or other nazardous substances or causing or contributing

to the discharge of oil or other hazardous substances. All said persons shall be

eintly and severally liable, but ultimate liability as between the parties may
; determined by common-law principles. (1973, c. 534, s. 1; 1977, c. 858, s. 3;

1979. c. 535, 8. 29.)

Part 3. Oil Terminal Facilities.

§ 143-215.95. Duties of Secretary of Natural Resources and
Community Development.

The Secretary of Natural Resources and Community Development shall

administer the provisions for registration of oil terminal facilities contained in

this Part. In addition, he shall engage in such study and research concerning
oil terminal facilities and their reguration,in this State and elsewhere as may
be required to furnish the General Assembly with a thorough factual basis for

his recommendations for further legislation pursuant to this Part. (1973, c.

534, s. 1; 1977, c. 771, s. 4.)

§ 143-215.96. Oil terminal facility registration.

Prior to November 10, 1973, the owmer or operator of every oil terminal
facility in the State shall seciire a registration certificate from the Secretary
of Natural and Economic Resources. Such a certificate shall be issued only
whero the applicant shall have furnished the following information concerning
the oil terminal facility:

(1) Complete name of owmer and operator of the oil terminal facility

together with addresses and telephone numbers;
(2) Number of employees of the oil terminal facility and the principal

officers;

(3) Maps or sketches, based on criteria developed by the Secretary of

Natural and Economic Resources to show property lines of the oil

terminal facility and location of nearby watercourses or bodies of

water as specified by the Secretary; and
(4) Summary of present and proposed procedures, if any, for prevention of

oil spills.

The owner or operator of any oil terminal facility which begins operation
subsequent to the initial registration date specified in this section shall secure
a registration certificate no later than 30 days after beginning operations.

(1973, c. 534, 8. 1.)

Editor's Note. — Because this section

relates to past events, no changes have been
made in it pursuant to Session Laws 1977, c.

771, a. 4, which changed the title of the Secre-

tau-y of Natural and Economic Resources to the

Secretary of Natural Resources and Commu-
nity Development.
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ENVIRONMENTAL PROTECTION AGENCY REGULATIONS ON
DETERMINATION OF REPORTABLE QUANTITIES FOR

HAZARDOUS SUBSTANCES

(40 CFR 117; 44 FR 50776, August 29, 1979, Effective September 28, 1979;

Corrected by 44 FR 58711, October 11, 1979; 44 FR 58910, October 12, 1979; 44 FR

65400, November 13, 1979)

[Editor's note: EPA August 29, 1979,

indefinitely deferred the effective date of

these regulations for common carriers

who are precluded by federal law from
obtaining data on whether their cargoes
include hazardous substances (44 FR
50766). EPA September 17, 1980, said

that common carriers will be required to

report discharges of hazardous sub-

stances beginning November 20, 1980

(45 FR 61617).

Moreover, promulgation of this part

effectively lifts the Federal Maritime
Commission's stay of applicable pro-

visions of 46 CFR 542, pertaining to

financial liabiHty for discharges of

hazardous substances. The commission's
rules have the same effective date as

this part. (See editor's note at end of 46

CFR 542, published at page 131:1101.)

EPA September 17,1979, postponed
applicability and enforcement of these

regulations for lime, pending final action

regarding the continued designation of

calcium oxide and calcium hydroxide as

hazardous substances (44 FR 53749).

The agency November 13, 1979. deleted

these chemicals from the hazardous sub-

stances list.)

PART 117—DETERMINATIONOF
REPORTABLE QUANTITIES FOR
HAZARDOUS SUBSTANCES
Subpart A—Gsnarat Proviiiont

Sec.

117.1 Definmons,

117.2 Abbreviations

117.3 Delrnrination of rrporlsble
quantities.

Subpart B—Applicability

117.11 General applicability.

117.12 Applicability to discbarges from

facilities with NPDES permits.

117.13 Appbcabilily to discharges from

publicly owned treatment works and
thek users..

117.14 Demoostration projects.

Subpart C—Notice of Discharge of >

Reportable Quantity

117.21 Notice.

117.22 Penalties.

117.23 Liabilities for removal.

Authority: Sees. 311 and 501(a), Federal

Water Pollution Control Act (33 U.S.C. 1251 et

seq.), ("the Act") and Executive Order 11735.

SUb^jartA'-^^^eneral ProVfstons

§117.1 Definitions.

As used in this part, all terms shall

have the meanings slated in 40 CFR Part

116.

(a) "Reportable quantities" means
quantities that may be harmful as set

forth in § 117.3, the discharge of which is

a violation of section 311(b)(3] and
requires notice as set forth in 5 117.21.

(b) "Administrator" means the

Administrator of the Environmental
Protection Agency ("EPA").

(c) "Mobile, source" means any
vehicle, rolling stock, or other means of

transportation which contains or carries

a reportable quantity of a hazardous
substance.

(d) "Public record" means the NPDES
permit application or the NPDES permit

itself and the "record for final permit" as

defined in 40 CFR 124.122.

(e) "National Pretreatment Standard"

or "Pretreatment Standard" means any
regulation containing pollutant

discharge limits promulgated by the EPA
in accordance with section 307 (b) and
{c} of the Act, which applies to

industrial users of a publicly owned
treatment works. It further means any
State or local pretreatment requirement

applicable to a discharge and which is

incorporated into a permit issued to a

publicly owned treatment works under
section 402 of the Act.

(f) "Publicly Owned Treatment

Works" or "POTW" means a treatment

works as defined by section 212 of the

Act, which is owned by a Stale or

municipality (as defined by section

502(4) of the Act). This definition

includes any sewers that convey
wastewater to such a treatment works,

but does not include pipes, sewers or

other conveyances not connected to a

facility providing treatment. The term
also means the municipality as defined

in section 502(4) of the Act, which has

jurisdiction over the indirect discharges

to and the discharges from such a

treatment works.

(g) "Remove" or "removal" refers

to removal of the oil or hazardous
substances from the water and shoreline

or the taking of such other actions as

may be necessary to minimize or

mitigate damage to the public health or

welfare, including, but not limited to,

fish, shellfish, wildlife, and public and
private property, shorelines, and
beaches.

(h) "Contiguous zone" means the

entire zone established by the United

States under Article 24 of the

Convention on the Territorial Sea and

Contiguous Zone.

(i) "Navigable waters" means "waters

of the United Stales, including the

territorial seas." This term includes:

(1) All waters which are currently

used, were used in the past, orjnay be

susceptible to use in interstate or foreign

commerce, including all waters which
are subject to the ebb and flow of the

tide:

(2) Interstate walere, including

interstate wetlands;

(3) All other waters such as intrastate

lakes, rivers, streams, (including

inlermitlent streams), mudflats,

sandflats, and wetlands, the use,

degradation or disstruction of which
would affect or could affect interstate or

10-24-80

(Sec. 117.1 (i)(3)I
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foreign commerce including any such

w&tcrst

(i) Which are or could be used by

interstate or foreign travelers for

recreational or other purposes;

(ii) From which fish or shellfish are or

ould be taken and sold in interstate or

^foreig"! commerce;
(iii) Which are used or could be used

for industrial purposes by industries in

interstate commerce;

(4) All impoundments of waters

otherwise defined as navigable waters

under this paragraph;

(5) Tributaries of waters identified in

paragraphs (i)(lH4) of this section,

including adjacent wetlands; and

(6) Wetlands adjacent to waters

identified in paragraphs (i)(lH5) of this

section ("Wetlands" means those areas

that are inundated or saturated by

surface or ground water at a frequency

and duration sufficient to support, and

that under normal circumstances do

support, a prevalence of vegetation

typically adapted for life in saturated

soil co.-.Jitions. Wetlands generally

included playa lakes, swamps, marshes,

bogs, and similar areas such as sloughs,

prairie potholes, wet meadows, prairie

river overflows, mudfiafs. and natural

pcndB): Provided. That waste treatment

sysieir.s (other than cooling ponds

meeting the criteria of this paragraph)

are not waters of the United Stales.

(j) "Process waste water" means any

-xater which, during manufacturing or

ocessing, comes into direct contact

^"With or results from the production or

use of any raw material, intermediate

product, finished product, byproduct or

waste product

5 117J Abbreviations,

NPDES equals National Pollutant

Discharge Elimination System. RQ
equals reportable quantity.

S 1 17J Determination of reportable

quantftle*.

The quantity listed writh each

substance in Table 117.3 is determined

to be the reportable quantity for that

substance.

Table 117J—Reportable QuantitieR of

Hazardoui Substance!

Note.—The first number under the column

headed "RQ" i» the reportable quantity in

pounds. The number in parentheses is the

metric equivalent in kilograms. For

convenience, the table contains a column

headed "Category" which lists the code

letters "X". "A". "B ', "C" and "D" associated

with reportable q\iantities of 1. 10, 100. 1000

and 5000 pounds respectively.

Category

Acsuld«hyD«..
Acetic Mid
Acrtc ef^hytJntJe

Ac«tone cyaoohydhn
Acetyl bromOt ^
Acatyt cWoftd*

Aaoiwn
Acytooitntfl

Adtp«c ecid

AWnn
Allyt »k=ohol

Allyt eMorid«

Aluminum eutlate

Ammoni*
Amnx)owm aceute
Ammonium benioale

AmmoHAjm blcajtionaia ..

Ammoniuni bictvonial* .-

Ammontum biftuonda

Ammonium biautfrt*

Ammonwm cart>amat«„
Ammonium ca/t)onat«

Ammonium cNortd*

Ammonium chromata

Ammonium cttrata

Ammonium fluoborata

Ammonwm fluonde

Ammonium hydroxide

—

Ammonium ^lalata

AnvTxmium iificofkionda-

Ammoncum auKamale

Ammonium sulfida

Ammonium auNha
Ammonium ta/trata

Ammonium ttUocyanata

Ammonium tNost^ata

Amy! acalata

Anihna

Antimony pentacttloride

Antimony potaUHjm ta/mta...

Antxnony bteronvda __—_,_
Anbmony frichtooda_

Anbmony trtfluonda

Amimony trio«ida

Anwrmc diautfida

Ananic pemoiida ..

A/teractrtcMocida.

hnvrjc tJ iOKida
Anenc trisuttida

Banum cyanide

6«n7ana
B«nzo*c add
Benzonitnle

Benzoyl cNonde..

Beroy chionda-
Berytinim ctilonde.

Beryllium fluoride

-

Berytlum nitrate

Butyl acetate

rvBuTyi pnina>ala_
6utytam.ne._

Bi/Tync aod
Caarnum acataie

Cadmium bromide.-

Cadmnjm cWoride __

Caioum araenaie

Caiaum araenite

Calcium carbide

Calca^m ctvomate
Calaum cyanide

CalCHjm

doOacytbenieneauHonale.

Calcmm hypoctilortte

Captan __

C
c
c
A
D

X
B
D
X
8
C
o
B
D
D
D
C
O
D
D
D

C
D
O

C

C
D
D

D
D
C
c
c
c
c
c
c
o

D
D
D
D
A
C

c
c
B
D
D
D
O
B
C
D
B
8
8
C
C
D
C
A
C

~B

A

ROin
pot^idi

(kilograma)

Calegory

Carbtry<

Cartxilvan

Carbon di^uMida -

1.000 CM)
1.000 (4&4)

1,000 (4M)
10 (4 &4)

5,000 (i270)
5.000 (2.270)

1 (0 454)

100 (45 4)

5.000 (2.2701

1 (0*54)
100(45 4)

1.000(454)

5.000 (2.270)

100 (45 4)

5.000 (2.270)

5.000 (2.270)

5.000 (2.270)

1.000(454)
5.000 (2.270)

5.000 (2.270)

6.000 (2.270)

5.000 (2.270)

5.000 (2.270)

J.000 (454)

S.OOO (2.270)

5.000 (2.270)

5.000 (2.270)

1.000(454)

.5,000 (2.270)

1.000(454)

5.000 (2J270)

5.000 (2.270)

S.OOO (2.270)

5.D0O (2.270)

5.000 (2.270)

5.000 (2,270)

1,000(454)

1.000 (454)

1.000 (454)

iT6b6(4S4)

1,000(454)

1,000(454)
1.000(454)

6.000 (2.270)

S.OOO (2.270)

5.000 (2.270)

5.000 (2.270)

6.000 (2.270)

5.000 (2.270)

10 (4.54)

1.000(454)
5.000 (2.270)

1.000 (454)

1.000 (454)

100 (45.4)

S.OOO (2.270)

5,000 (2J870)

5.000 (2.270)

5,000 (2.270)

100 (45 4)

1.000(454)

5.000 (2.270)

100 (45 4)

100 (45.4)

100 (454)

1.000(454)
1.000(454)

5,000 (2.270)

1,000 (454)

10 (4 54)

1,000 (454)

100(45 4)

10 (4 54)

Carlxm telrachlonde.

C^iordaiM

CMorme
CWorotoenjene
Cn»oro*orm

CNorp^^ttoe

ChioroauHorK acid_
Chromic acetate

C><romicacid

Chromic auttata

Chromous cWoride—

.

C^oballouB broTwde

—

Cobattoue tormata—
CobaNous sunamata.
Courruphoe

Creiol

Crotonal dehyde

Cupnc acetate '.—
CAifXK acetoersenite _

Cupric cMoride

Cupric nrtrate

Cupnc oxalala

Cupnc autlale..

Cupnc Butlale ammoraated—
Cupnc tartrate

Cyaragen ctiioride

Cydoheiane
2.4-0 Acid

2.4-D Ealan
DDT .

Diazirwn

Dicamba ,

Dichlobem .

OicMone
Dichlorobenzene

Dichloropropane C
Oic^loropropene

OcMoropropen*.
Dichloropropane Mixtfe.

2.2-DichloropropionK add _
D«hlorvoa

Dwldrin

Oettrytamine

Dimethylamine-.

Dinluobenzene

-

DirWtropheno'

Dinitrotoiuene

Oiquat

Osutloton

Diiron

Dodecyttieruer>es<^onic add-
EndoauMan
Endrin

Epk:hlorohydrin„

EtNon
Ethylberuerw _

Etbyleoed*amine

Ethylene d>brom<Je_

Ethylene Oict^ionde-

EOTA
Ferric ^mmon^xn ctah\»

Feme amnxviHrm oxalate.

Feme chloride

Ferric fluoride

Ferric nitraia

Feme ftullate

Ferrous ammorwjm autfa1a_

FerrtMia ctilonda „
Fenoua auttate

Formaldehyda
Formic acid

Funianc acid

Jurlural

Guthion

HoplacNor
HexachlorocydopentacWne
Hydfochlonc aC3Kj

Hydrolluonc BOd

B
A
D

X
A
B

X
c
c
c
c
c
C
C
C
A
C
8
B
B
A
B
B
A
6
B
A
C
B
8
X
X
c
c
X
8
D
D
D

O
A
X
C
C
C
C
C
c
X
8
c
X
X

c
A
c
c
c

o
c
c
c
B
c
c
c
B
C
C
D
D
C
X
X
X

D

poixida

(luiograma)
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c«i«o<yy

dcKtecyt>«a;•nMutionai*.

: nrtrat*

: cuHata

UwChoycMor
UaVy fTMrCAptWt.

i.i>» |i fnemacryiaw ..

Methyf pa/«tfiun

M«<gip>Oi

UorKWffvyivrane

Monomet^ylamn• _

Naiad

K»pMhenc acx) .—

_

Ncfcai anvnonH^n Suttal«_

N<*alc»Axyja
Ntfkal hydroiKto

Nchal racraia

Nciial airflaie

Nitnc acid _

Nifcotiftfana...—. ...

Nitro^an (teiKto

N(troph«nol

Para(orTT\aJ(}«hybe_
P»
PvmacMcrophanot .

-

Phcnphonc aod .
Phoip'^oaa

PrioapHonrt o«TfCt*on<ia_

PhoaphooA p*nustyi«Ja .

Ptio«p*X)ru» Inc+^jnfla

Potyctaonnaiecl b«>hanyk._
Pota^^ajm ars«naia

Poia&s^xn bKtwomala-
Potascun c*voma»a

pouuaxn cyartusa

Poussmm hydronba _

Poussum penrtan^anaia-

pTOp<y*c aod
ProponK anl>y4r«te

Prt]py«ana oiOa

1 oti<m

S*»«« nrtrala

SoOiM*- .'.

SoA^^n arsanai*

Sodum arsenrtv

nom
pcxtfvla

(Uovama)
C«i»oo'>

A
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§ 1 17.12 Applicability lo dlscharget from

facilities with NPDES permits.

(a) This regulation does not apply to:

(1) Discharges in compliance with a

permit under section 402 of this Act;

(2) Discharges resulting from

circumstances identified, reviewed and

mad? o part of the public record with

respect to a permit issued or modified

under section 402 of this Act, and

subject lo a condition in such permit

(3) Continuous or anticipated

intermittent discharges from a point

source, identified in a permit or permit

application under section 402 of this Act.

which are caused by events occurring

within the scope of the relevant

operating or treatment systems; or

(b) A discharge is "in compliance with

a permit issued under section 402 of this

Act" If the permit contains an effluent

limitation specifically applicable to the

substance discharged or an effluent

limitation applicable to another waste

parameter which has been specifically

identified in the permit as intended to

limit such substance, and the discharge

is in compliance with the effluent

limitation.

(c) A discharge results "from

circumstances identified, reviewed and

made a part of the public record with

respect lo a permit issued or modified

under section 402 of the Act, and subject

to 8 condition in such permit," whether

or not the discharge is in compliance

with the permit, where:

[1) The permit application, the permit,

or another portion of the public record

contains documents thai specifically

identify:

(i) The substance and the amount of

the substance; and

(ii) The origin and source of the

substance; and
(iii) The tredtmenl which is lo be

provided for the discharge either by:

(A) An on-=ile treatment system

separate from any treatment system

treating the permittee's normal

discharge: or
^

(B) A treatment system designed lo

treat the permittee's norma! discharge

and which is additionally capable of

treating the identified amount of the

identified substance; or

(C) Any combination of the above;

and

(2) The permit contains a requirement

thai the substance and amounts of the

substance, as identified in

§ tl7.12(c)llKi) and § 117.12lc)(l)(ii) be

treated pursuant lo § 117.12(c)ll)liii) in

the event of an on-site release; and

(3) The treatment lo be provided is in

place.

(d) A discharge is a "continuous or

anticipated intermittent discharge from

8 point source, identified in a permit or

permit application under section 402 of

this Act. and caused by events occurring

within the scope of the relevant

operating or treaiment systems."

whether or not the discharge is in

compliance with the permit, if:

(1) The hazardous substance is

discharged from a point source for

which a valid permit exists or for which

a permit application has been submitted;

and

1117.12(d)(1) corrected by 44 FR
58910, October 12. 1979]

(2) The discharge of the hazardous

substance results from:

(i) The contamination of nonconlact

cooling water or storm water, provided

that such cooling water or storm water

is not contaminated by an on-site spill of

a hazardous substance; or

(ii) A continuous or anticipated

intermittent discharge of process waste

water, and the discharge originates

within the manufacturing or treatment

systems; or

(iii) An upset or failure of a treatment

system or of a process producing a

continuous or anticipated intermittent

discharge where the upset or failure

results from a control problem, an -

operator error, a system failure or

malfunction, an eqiiipmeni or system

startup or shutdown, an equipment

wash, or a production schedule change,

provided that such upset or failure is not

caused by an on-site spilt of a hazardous

substance.

§ 1 17.13 Applicability to discharges from

putilicly owned treatment works and Iheir

users.

(a) [Reserved], with the exception of

§ 117.13(b) below,

(b) These regulations apply lo all

discharges of reportable quantities to a

POTW. where the discharge originates

from a mobile source, except where such

source has contracted with, or otherwise

received written permission- from the

owners or operators of the POTW to

discharge that quantity, and the mobile

source can show that prior to accepting

the substance from an industrial

discharger, the substance had been

treated to comply with any effluent

limitation under sections 301. 302 or 306

or prclreatment standard under section

307 applicable lo that facility.

§ 117.14 Demonstration projects.

Notwithstanding any other provision

of this part, the Administrator of the

Environmental Protection Agency may.

on a case-by-case basis, allow the

discharge of designated hazardous

substances in connection with research

or demonstration projects relating lo the

prevention, control, or abatement of

hazardous substance pollution. The
Administrator will allow such a

discharge only where he determines that

the expected environmental benefit from

such a discharge will outweigh the

potential hazard associated with the

discharge.

Subpart C—Notice of Discharge of a

Reportable Quantity

§117.21 Notice.

Any person in charge of a vessel or an
onshore or an offshore facility shall, as

soon as he has knowledge of any
discharge of a designated hazardous
substance from such vessel or facility in

quantities equal to or exceeding in any
24-hour period the reportable quantity

determined by this Part, immediately

notify the appropriate agency of the

United States Government of such

"discharge. Notice shall be given in

accordance with such procedures as the

Secretary of Transportation has set forth

in 33 CFR 153.203. This provision applies

to all discharges not specifically

excluded or reserved by another section

of these regulations.

§117.22 Penalties.

(a) Any person in charge of a vessel or

an onshore or offshore facility who fails

lo notify the United Slates Government
of a prohibited discharge pursuant to

§ 117.21 (except in the case of a

discharge beyond the contiguous zone,

where the person in charge of a vessel is

not otherwise subject to the jurisdiction

of the United States) shall be subject lo

a fine of not more than SlO.CXX) or

imprisonment for not more than one
year, or both, pursuant to section

311(b)(5).

Environment Reporter (Sec. 117.22(a))
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Ta>le ll9.i.—RaU» o/penaily and vniU oj mrarurrmrnt /or /locardotu tubjtancet—
Continued

MaUrial
UM In ROP Apprxxlnule

CsUiory poiinds P/C/D <doUui per ROP
fkUorrftnu) factor (JM) (doU&n per

pound)

Leu) araenaU.

Lead chlortde„

Lead nuobormte

.

Lead fluoride^
Lead Iodide

Lead nitrate-

Lead stearatc-

Lead (Ullate..

LeadmUide

Lead thiocyanate-

O

O

D

C
D

D

D

.._.. D

— D

Lindane
Lithium chromatc.
Malalhlon
MaJeIc acid

c
A
D

Maleic anhydride

Mercuric cyanide
Mercuric nitrate
Mercuric sulfate

Merctirlc thiocyanate
Mercurous r\ltrmte

Methoxychlor
Methyl mercaptjin
Methyl parathjon
Mevlnphoa
Mexacarbate
MonoethylamlDe
Monom ethytamine..
NaJed
Naphthalene

Naphthenic add
Nickel ammonium sulfate..

X
A
A
A
A
Z
B
B
Z
C
c
c
A
D

B
D

Nickel chloride

Nickel hydroxide
Nickel nitrate

C
D

Nickel sulfate.

Nitric acid _
Nitrobenzene —
Nitrogen dioxide.-
Nllrophenol
Paraformaldehyde

.

Parathlon
PentachlorophenoL.
Phenol
Phoscene

D

C
C
c
c
c
X
A
c
D

Phosphoric acid .

Phosphonia

O

Z

5.000
tj.rJO)

. t.ooo
(2.270)

5.000
(2.270)

1.000(454)
5.000

(2.270)

5.000
(2.270)

6.000
(2.270)

5.000
(2.270)

6.000
(2.270)

5.000
(2.270)

1 (0.454)

1.000(454)
10(4.64)

6.000
(2.270)

5.000

(2.270)

1 (0.454)

10(4.54)
10(4.54)
10(4.54)
10(4>4>
1 (0.454)

100(45.4)
100(46.4)
1 (0.454)

1.000(454)
1.000(454)
1.000 (454)

10(4.54)
6,000

(2.270)

100(45.4)
6.000

(2.270)

6.000
(2.270)

1.000(454)
5.000

(2.270)

6.000
(2.270)

1.000 (454)
1.000(454)
1.000(454)
1.000(454)
1.000 (454)

I (0.454)

10(4.54)
1.000(454)

5.000
(2,270)

6.000
(2.270)

1 (0.454)

.76

.62

J8

J«

.76

J(

J<

JS

.75

J«
.4S

.38

.49

.49

.75

.75

.62

.S«

.62MMM
1.0

J«
1.0

1.0

.>«

.36

.76

.76

.76

JS

.49

.75

1.0

.75

1.0

.75

.75

J6
J«
.75

.76

1.0

J«

360

760

620
360

360

750

360

360

360

.12

JS

.07

750



Table 118.5

C-36

-Kales of penally and units of measvreTU-nl for hazardout substance*—
Continued

Material

UM in ROP Approximate

Category poundi P/C/D (doUara per ROP
(kUograms) (actor UM) (dolUrs per

pound)

Phosphorus oxychlorlde -

Phosphorus penlasul/lde .

Phosphorus trlchJorlde—
PolycMorinaled blphenyls..

PoiasslujTj arsenate—
Potassium arsenlte

Potaslum btchromate-
Potasslum chromaLe _
Potassium cyanide
Potaslum liyroxlde

Potassium pemum^anate..
PropionJc acid

B
D

A
C_ C_ C
C
A
C
B
D

Propionic anhydride -

Pyrethilns.
QulnoUne .-

Resorclnol _

Selenium ojdde

.

Sodium
Sodium arsenate
Sodium arseolte

Sodium blchromate-
Sodium blfluorlde

C
C
c

c
c
c
c

, c
D

Sodium blsuUite-

Sodlum chromate _

Sodium cyanide...

Sodium dodecylbenzenesuUonate.
Sodium fluoride

C
A
C
D

Sodium hydrosulfide

.

Sodium hydjt)xlde
Sodium hypochlorite _

Sodium methylale
Sodium nitrite..

Sodium phosphate, dibasic.

Sodium phosphate, tjibaslc-

Sodium selenite..

C
B
C
B
D

Strontium ciiromate..

Strychnine
Sulfuric acid

Sulfur monochloride..
2.4.5-Tacid

2.4.6 T esters

TDE
Tetraethyl lead.

C
C
A
C
C
B

. B

Telractliyl pyrophosphate
Toxmphene
lYlchlorfon —

—

Trichlorophenol
Trlclhanolamliie
dodecylbenzenesulfonate

—

Trielhylamlne
C
D

Trtmethylamine..
Dranyl acetate I I_-l- D

5.000
(2.270)

100(45.4)
S.OOO

(2.270)
10(4.&4)

1.000(454)
1.000(454)
1.000(454)
1.000(454)

10(4.54)
1.000(454)
100(45 4)

5.000
(2.270)

S.OOO

(2.270)

1.000(454)
1.000(454)
1.000(4J4)

1.000(454)
1.000 (454)

1.000(454)
1.000(454)
1.000(454)

5.000
(2.270)

5.000
(2.270)

1.000(454)
10(4.54)

1.000 (454)

5.000
(2.270)

5.000
(2.270)

1.000(454)
100(45.4)

1.000(454)
100(45.4)

S.OOO
(2.270)
S.OOO

<2.370)

1.000 (454)
1.000(454)

10(4.54)
1.000(454)
1,000(454)
100(45.4)
100(45.4)
1 (0 454)

100(45.4)
100(45.4)
1 (0.454)

I (0.454)

10(4.54)

1,000(454)
5.000

(2,270)

1,000(454)
5,000

(2.270)

."It

.75

.75

.36

.75

.75

.75

.75

.75

.49

.76

1.0

1.0

.76

.4S

.75

.4*

.75

.75

.49

.75

.75

.75

.75

.75

.75

.75

.49

.75

.49

.75

.76

.75

.75

.75

.36

1.0

.75

.36

.36

.36

.36

1.0

J6
.75

.36

.75

.86

.86

.75

750
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Tabli 119.5.— iJotej of penalty and units q/ measurrment /or ha:anlou3 MubslanccM—
CoDllnued

Malerial

DM in ROP Approximate
CtXrtoTj pounds P/C/D (doUan per ROP

(kUoip-mms) lactor (JM) <dollars per
pound)

Druvyl nltrmU.-

Vajiadlum pentoxide-
V»n»dyl lullaK —
Vinyl »r<ut*
Xylfnol.
Zinc *ceUt«
Zinc ammonlu"' chloride..

Zinc borate

Zinc bromide—
Zinc carbonate ..

ZlDC clilorlde

Zinc cyanide
Zinc nuoride
Zinc formate—
Zinc hydrosulflte.

Zinc nitrate

Zinc phenolsuUonate-

Zinc phosphide
Zinc sUiconuorlde _

Zinc sulfate

Zirconium nitrate.

Zirconium potassium fluoride _

Zirconium sulfate

Zirconium tetrachloride-

D



Admlnlslrator may designate any at-

torney In the Elnvlronmenial Protec-
tion Agency to act as the Presiding OI-
ficer. No person shall serve as Presid-

ing Officer who has any prior connec-
tion with the case Including without
limitation the performance of invest!- .

native or prosecuting functions. The
Presiding Officer appointed shall have
the iiill authority to conduct the hear-
i,.g, decide Issues, and to prepare a rec-

ommended decision in accordance with
$119.14.

{119.11 Consolidation.

The Presiding Officer may, in his

discretion, order consolidation of ajiy

hearings held under this Part and aris-

ing within one Region whenever he de-

termines that consolidation will expe-

dite or simplify the consideration of

the issues presented. The Adrainistrar

tor may, in his discretion, order con-

solidation, and designate one Region
to be responsible for the conduct of

any hearings held under this Part
which arise in different Regions when-
ever he determines that consolidation

wiU expedite or simplify the consider-

ation of the issues presented. Consoli-

dation shall not affect the right of any
person to raise issues that could have
been raised If consolidation had not
occurred. At the conclusion of the
hettring the Presiding Officer shall

render a separate recommended deci-

sion for each separate civil penalty
case.

{119.12 Prehearing conference.

The I*residing Officer may hold one
• more prehearing conferences and

<aay issue a hearing agenda which
may Include, without limitation, deci-

sions with regard to any or all of the
following:

(a) Stipulations and admissions;

(b) Disputed issues of fact;

(c) Hearing procedures including the
names of witnesses, scheduling, identi-

fication and admission of documentary
evidence, and the time allotted for
oral arguments; and

(d) Any other matter which may ex-

pedite the hearing or aid in disposition

of any Iss'ies jaised therein.

$119.13 Conduct of hearing.

<a) The hearing shall be held, where
feasible, in the genera) location of the
facility where the alleged violation oc-

curred or as agreed to by EPA and the
person charged. The Presiding Officer
shall have the duty to conduct a fair

and impartial hearing, to take action

to avoid unnecessary delay in the dis-

position of proceedings, and to main-
tain order. The person charged with
the violation may offer relevant facts,

statements, explanations, documents,
testimony and other Items In defense
to the charges, or which may bear

C-38
upon the penalty to be assessed. The
EPA or appropriate Agency persormel
shall have the opportunity to offer
facts, statements, explanations, docu-
ments, testimony, or other material In

order for the Presiding Officer to be
fully Informed. The person charged
with the violation shall be informed in

writing of the decision of the Presid-
ing Officer and shall be advised of his

right to api>eaL
(b) A record shall be kept of the

hearing, which shall include at least
the following:

(1) The Notice of Violation;
(2) Any materials and information

relied upon by the Regional Adminis-
trator in issuing the Notice of Viola-
tion and in determining and assessing
the civQ penalty or p>enalties at Issue;

(3) Any materials submitted by the
alleged violator in defense or opposi-
tion to the penalty;

(4) A verbatim transcript of the tes-

timony of any witness presented at
the hearing, which testimony shall be
under oath;

(5) Any other materials offered by
any party to the hearing and admitted
by the Presiding Officer, and

(6) The recommended decision of
the Presiding Officer described In
$119.14.

(c) The standards for admission of
evidence shall be liberal and permis-
sive. The Presiding Officer may ex-
clude evidence which is immaterial, ir-

relevant, unduly repetitious or cumu-
lative, or would Involve undue delay or
which. If hearsay, is not of the sort

upon which responsible persons are ac-

customed to rely. In general, doubtful
situations should be resolved in favor
of admitting the evidence.

$119.14 Decision.

(a) Within thirty (30) days after the
conclusion of the hearings, the Presid-
ing Officer shall issue a recommended
decision including a recommendation
with respect to the amount of the civil

penalty. In his recommendation con-
cerning the clvH F>enalty the Presiding
Officer shall consider the factore set

forth in §§ 119.4 through 119.8. His rec-

ommended decision shall contain ap-
propriate findings of fact and conclu-
sions such as to set forth clearly the
basis for the recommended decision. A
copy of the Presiding Officer's recom-
mended decision shall be sent to the
person charged In the Notice of Viola-
tion, and to the Regional Administra-
tor.

(b) Within fifteen (15) days of the is-

suance of the recommended decision
of the Presiding Officer the Regional
administrator shall either adopt or
modify the reconunended decision of
the Presiding Officer, in writing, stat-

ing his reasons for any modification.
The Regional Administrator shall con-

sider only Information contained in
the record establL-^hed pursuant to
$ 119.13(b) of thU Part. The recom-
mended decision as thus adopted or
modified (hereinafter the "Regional
Administrator's decision") shall be
sent to the person charged In the
Notice of Violation, and shall become
the final decision of the Eiivironmen-
tal Protection Agency unless within
fifteen (15) days from the date of re-

ceipt of the Regional Admjnistiator'i decision,

the person assessed the penalty appeab the de-
cision to the Administrator, or unless the ef-

fectiveness of the decision pending review on
his own motion.

§119.16 Appeal to administrator.

(a) The person assessed a penalty In

the Regional Administrator's decision
or any Interested person who partici-

pated in the hearing shall have the
right to appeal an adverse decision to
the Administrator upon filing a writ-

ten Notice of Appeal in the form re-

quired by paragraph (b) of this section
within fifteen (15) days of the date of
receipt of the Regional Administrator's
decision.

(b) The Notice of Appeal shall be
filed with the Regional Administrator
and the Administrator, and sbalL

(1) State the name and address of
the person filing the Notice of Appeal;

(2) Contain a concise statement of
the facts on which the person relies;

(3) Contain a concise statement of
the legal bsisls on which the person
relies; and

(4) Contain a concise statement set-

ting forth the action which the person
proposes that the Administrator take.

(c) The Administrator, after a Notice
of Appeal In proper form has been
filed, shall render a decision v,ith re-

spect to the appeal promptly. He may,
though he need not. Invite briefs or
supplemental Information from the
Regional Administrator and the
personCs) charged with the violation.

In rendering his decision, the Adminis-
trator may adopt, modify, or set aside

the decision of the Regional Adminis-
trator in any respect and shall Include
in his decision a concise statement of

the basis thereof. The decision of the
Administrator on appeal shall be ef-

fective when rendered.
(d) The Administrator may be assist-

ed in his functions under this Section
by such staff as he deems appropriate
(but not a person who has any prior

connection with the case including
without limitation the performance of

any investigative or prosecuting func-

tions), and he may delegate his au-

thority to act under this section to a
judicial officer within the Environ-
mental Protection Agency.

Environment Reporter ISec. 119.15)
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MONITORING FOR TOXIC SUBSTANCES
IN THE WATERS OF NORTH CAROLINA

Since Rachel Carson documented the long-term adverse effects of
DDT in her book Silent Spring, published in 1963, Americans have
become increasing aware of the risk to human health and to fish and
wildlife resulting from the widespread use of pesticides, herbicides,
and a variety of industrial chemicals. Concern about risks of this
type have matured to the point that they have been incorporated in a

variety of legislative actions, including the Clean Water Act, the
Clean Air Act, the Safe Drinking Water Act, the Toxic Substances
Control Act, the Resource Conservation and Recovery Act, and
"superfund" legislation.

Gross abuses in the disposal of hazardous chemicals at a number of
locations across the nation are reported in the media almost daily.
Accidental spills and incidents of leaking underground storage tanks
are common occurences. Yet, the extent of the problem in most states,
including North Carolina, is poorly understood. Despsite these
well-publicized events and aggressive legislative action, there has
been relatively little systematic monitoring to identify and quantify
the nature, magnitude, and extent of contamination from toxic
substances. North Carolina, as well as other states, has begun to
develop and implement a program for monitoring toxic substances in its
water resource, but these efforts are only a beginning.

In February 1984, Dr. David H. Moreau, Director of the Water
Resources Research Institute of the University of North Carolina,
appointed a special committee to advise the Institute on research
needs and priorities necessary to support development of a monitoring
program to be implemented by appropriate agencies of state government.
Representatives of the University of North Carolina and state agencies
were asked to join the committee. Members of the committee were:

Dr. Russell F. Christman, Professor and Chiarman of the
Department of Environmental Sciences and Engineering, University of
North Carolina at Chapel Hill.

Dr. Alvis G. Turner, Professor, Department of Environmental
S'^iences and Engineering, University of North Carolina at Chapel Hill.

David H. Howells, Professor Emeritus, North Carolina State
University and member of the North Carolina Environmental Management
Commission

.

Linda C.Sewell, Assistant Chief, Environmental Health Section,
Division of Health Services, NC Department of Health Services

Dr. Ted Taylor, Toxicologist , Environmental Epidemiology Branch,
Division of Health Services, NC Department of Human Resources

Forrest Westall, Head, Operations Branch, Water Quality Section,
Division of Eni vronmental Management, NC Department of Natural
Resources and Community Development (now assigned to Asheville
regional office of DEM)

.

This report begins with an examination of several problems that
make the design of a monitoring program a complex undertaking. Then,
it covers a brief review of existing monitoring programs in North
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Carolina, and concludes with the findings and recommendations of the
committee.

The Flow of Toxics in the Environment

Flows of these substances in the environment are depicted in the
diagram of the following page. Even at their "sources" toxic
substances may exist in heterogenous mixtures, requiring
state-of-the-art analytical methods to identify their presence and
estimation of their quantities. As they are released into the
environment through a variety of transport processes, they undergo
physical, physical-chemical, and biochemical transformations and
metabolic processes that further complicate identification of their
parent compunds and sources. Their effects may be acute, exhibiting
easily detected lethal effects on selected organisms. However, many
of these substances, particularly those that cause cancer, have
effects that result from long term low-level exposures that can be
demonstrated only in large-scale animal tests with high dose rates.

Complexities of this kind present enormous challenges to the
development of meaningful monitoring programs. Among the questions
that such a monitoring strategy must adress are:

(1) where in the system will measurements be made?
(2) given the measurement of a substance at a source, what

inferences can be made about its fate in the environment, including
its degradation products, spatial distribution, and accumumlation?

(3) given the measurement of a substance in the ambient environment,
what inference can be made about its precursors and sources?

(4) at what frequency should measurements be made, and over what
averaging intervals should they be taken?

(5) what techniques should be used for indicating the presence of
toxic substances and specific identification of offending compounds?
and

(6) what statistical techniques should be used for drawing
inferences from data collected in the monitoring system?

Review of Present Monitoring
Program in North Carolina

Several water quality monitoring programs are being operated in
North Carolina at the present time, including ones operated by state
and federal agencies and self-monitoring by water suppliers and waste
dischargers subject to state and federal regulations. The principal
agencies are: (1) the North Carolina Department of Natural Resources
and Community Development (NRCD) , Division of Environmental Management
(DEM); (2) the North Carolina Department of Human Resources (DHR),
Division of Health Services (DHS); and the US Geological Survey
(USGS). Programs operated by USGS and DEM also contribute to national
water quality networks.

DEM operates an extensive ambient water quality monitoring
network which has been in existence for many years. In the 1982-83
biennium it contained 346 stations, 285 in freshwater streams and
rivers, the balance in lakes and estuaries. These stations are
sampled on a monthly basis with the parametric coverage shown in Table
1. Data from this network are summarized and analyzed foe trends in a
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series of biennial reports as required under Section 305b of the
federal Clean Water Act, the most recent beinq the 1982-81 report-
published in 1984 (DEM, Kpt. No. 84-11). DEM also conducts special
investigations of ambient water quality conditions. Among those
studies that are relevant to the problem of toxic pollutants are a
statewide assessment of mercury in the waters of North Carolina (DEM,
Rpt. No. 83-02, 1983) and a study of mercury and other metals in the
fish of Jordan Lake (DEM, Report No. 83-02, 1983). Thirty-seven of
the stations in the ambient quality network operated by DEM are part
of the national Basic Water Quality Monitoring Program (BWMP) begun in
1978. In 1979 biological parameters were added to the BWMP program,
and in 1982 North Carolina expanded biological monitoring to 75 of the
ambient stations. A variety of benthic macro- invertabrates

,

phytoplankton , and fish tissues are collected annually to assess the
biological status and bioaccumulation of toxics at the gaging sites.
Data from this subset of stations is summarized in a report issued by
DEM in August 1983 (Rpt. No. 83-10).

Monitoring of wastewater discharge is required of each wastewater
generator who holds a discharge permit under the National Pollutant
Discharge Elimination System (NPDES). Regulations for this monitoring
program are established by the Division of Environmental Management
(NRCD) . Details of these requirements are specified in each permit,
but monitoring is required only for those paramters for which effluent
limits are prescribed in the permit. Very few toxic substances have
been included.

The most significant action by DEM in monitoring for toxics in
wastewater discharges has been the implementation of biological
toxicity testing. This bioassay procedure, promoted by EPA and
adopted in several other states, is an important contribution to the
monitoring program. It measures the immediate response of living
organisms to a given waste without requiring the identification or
quantitative measurement of specific chemicals or speculation about
their additive or synergistic effects. Biological assay can also be
used as a screening device for chemical analysis. Facilities are
screened by collecting 24-hour composite samples of the effluent and
performing a 48-hour toxicity test using daphnia pulex. Results of
this test are used to determine the need for follow-up examinations.
Follow-ups involve a 96-hour onsite flow-through test using a mobile
bioassay laboratory. During that test chemical and physical data on
the effluent are also obtained. As of October 1984, DEM had conducted
194 tests at 133 facilities. Eighty-nine tests had been run at
municipal facilties; 45 percent of those tests showed some form of
toxicity. The other 105 tests were run on industrial facilities; 70
percent of these tests indicated some form of toxicity (Tedder, 1984).

Bioassay tests also led to further investigations of one group of
effluents that indicated severe toxicity problems. Several textiles
mills were found to be using biocides that were being carried in the
effluents, and further investigation led to the identification of
triorganotin compunds as the offending chemical substance (DEM, Rpt.
No. 83-09, 1983). The staff of DEM then requested action by the
Environmental Management Commission to prohibit th discharge of these
compounds into the waters of North Carolina (DEM, April 12, 1984).

In addition to the monitoring programs operated by the state
agencies or under their regulations, North Carolina is also engaged in
a cooperative water resources data collection program operated by the
US Geological Survey. That program has a long history; it has been
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operated since 1895 with only an eight-year lapse between i'JiO and
1918. In water year 1983 that program covered 147 stream flow gaging
stations, 25 stage and content records for lakes and reservoirs, 90
water quality stations, and 60 groundwater observation wells (water
level observations). Data fromm this network is published in a secies
of USGS reports, the most recent being for 1983 (Hunter, et.al.).
Seven of the USGS stations are included in the National Stream Quality
Accounting Network. All of these stations are also part of the BWMP
program, and some of the chemical and biological data for these
stations are supplied to USGS by NRCD. A substantial portion of the
water quality data reported by USGS at other locations is also
provided by NRCD.

In addition to the networks for monitoring ambient water quality
and wastewater effluents, there is an independent program to monitor
the quality of drinking water. The Division of Health Services in DHR
has responsibility for regulating the quality of drinking water under
state and federal stautes. Table summarizes monitoring requirements
under these regulations. The North Carolina requirements are the same
as the federal ones except that the state also requires monitoring for
iron, manganese, and pH. Except for turbitiy, sodium, and
corrosivity, all of the samples are taken at "representative" points
in water distribution systems. All analysess are made by a certified
laboratory, either the one operated by the state or through the
private sector.

Organic chemical monitoring, of special concern in monitoring for
toxic substances, is required only for community water systems that
use surface sources. For the six organic chemicals other than
tr ihalomethanes, each of these systems must collect only a single
sample every three years. Surface and groundwater systems that serve
at least 10,000 persons must monitor for tr ihalomethanes . However,
changes in these regulations are anticipated in the near future. In

1983 EPA published an advanced notice of proposed rulemaking (ANPRM)
to revise the National Primary Drinking Water Regulations (NPDWR)
(Federal Register, March 4, 1983). Development of revised regulations
for the NPDWRs is proceeding in four phases: Phase I - volatile
synthetic organic chemicals; Phase II - synthethic organic chemicals,
inorganics, and microbial contaminants; Phase III - radionuclides; and
Phase IV - disinfectant by-products including tr iha lomethanes . Phases
I, II, and III were initiated in 1983. In June 1984 EPA proposed
recommended maximum contaminant levels (RMCLs) for nine volatile
synthetic organics as a first step in adopting enforeable regulations
for these substances (Federal Register, June 12, 1984). When these
RMCLs are adopted as enforceable standa'rds, monitoring and reporting
requirements will be specified by EPA.

In addition to the routine monitoring programs outlined above,
special studies are conducted by the field staff of DHR in response to

incidents of surface and groundwater contamination. One special study
of groundwater was undertaken in 1981 by the U.S. Enviornmental
Portection Agency. Forty-four systems in North Carolina were included
in the survey. Follow-up samples were taken in 1982. The presence of

volatile organic chemicals other that total tr ihalomethane was
confirmed in three of the supplies.

Although they fall outside the domain of water quality
monitoring, several research studies completed within the past two

years have focused on the problem of toxic substances in the waters of

North Carolina. Turner, DiGiano, and DeRosa (1984) identified those
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public water supplies in North Carolina that were potentially exposed
to chemical contamination by virture of the fact that they were
downstream of at least one waste generator for which a waste discharge
permit had been issued. While data of this type is little more than
suggestive of the possibility of contamination, it does show that a

substantial proportion of the population in North Carolina is exposed
to contamination if it exists. Also included in that report were
estimates of the quantities of pesticides applied to agricultural
lands in each of the major river basins.

Two other studies have been devoted to the development and
testing of state-of-the-art analytical chemical techniques for the
specific identification of synthethic organic chemicals in water.
Dietrich, Millington, and Christman (1983) used gas
chromatography/mass spectometry to identify several synthethic
organics in Haw River water. Liquid-liquid and resin adsorption
methods were used in this study to concentrate samples to levels that
were sufficient to detect contaminants in the GC/MS process. A

follow-up study is now underway to examine the adequacy of several
extraction techniques, to select comprehensive set of standards for

evaluating these methods of analysis, and to optimize the set of

parameters used for these investigations ((Christman, 1984).

Findings and Recommendations

The State of North Carolina, acting through DEM and DHS, has
taken progressive steps to initiate monitoring programs for toxic
substances in wastewater and finished drinking water. Data currently
available, particularly that obtained from biological monitoring of

wastewaters, indicate that the waters of North Carolina are being
contaminated by substances that exhibit some forms of toxicity.
However, few specific chemicals that cause this toxicity have been
identified. EPA policy encourages the use of a combination of
biological and chemical methods to address toxic and non-conventional
pollutants (Federal Register, March 9, 1984). Specific identification
of offending chemicals is necessary before effective corrective action
can be taken. The case of organotin compounds illustrates that fact.

Recommendation 1 . As a first step the current program of biological
monitoring for toxicity should be continued. Expansion is necessary
to include a broader range of sources, including nonpoint sources, and
to extend coverage to ambient water quality.

Recommendation 2. Whenever toxicity is indicated by biological
monitoring, chemical analyses should be used in follow-up
investigations until specific substances causing that effect have been
identi f ied

.

Recommendation 3 . As a guide in formulating corrective action,
research should be undertaken to identify common classes of sources
and chemicals in North Carolina that exhibit toxicity as the
biological and chemical data from this monitoring program is

generated.

The current program for monitoring ambient water quality does not
include a systematic program for the specific identification of
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synthetic organic chemicals that may be present in wastewater
discharges and in the surface and groundwater in North Carolina. A

wide range of such chemicals have been found in the few selected
samples taken for research projects which have focused on the
development of analytical chemistry methods. These projects were
neither designed to determine the frequency of occurence and spatial
distribution of contaminants, nor were they used in a program to

assess their implications on human health and ecological damage.
Many of the substances of concern would not exhibit toxic effects

as measured by the biological monitoring program, and, thus, would
otherwise go undetected. It is well-known that health risks
associated with known "carcinogens" cannot be demonstrated when test
organisms are exposed to the low concentrations of these substances
found in the ambient environment. Effects are caused by the
cumulative exposure to low doses over long periods of time.
Scientific principles for assessing the risks of such exposures have
evolved from a long series of expert committees in the 1960s and 70s.
In the first volume of Drinking Water and Health (1977) the Safe
Drinking Water Committee of the National Academy of Sciences cited a

number of these prinicples as guides to EPA programs affecting water
quality. Among others the Committee stated that:

(1) animal experiments, properly qualified, can be used to make
inferences about health effects on humans; and

(2) exposure to test animals at high dose rates is a necessary and
valid method for discovering carcinogenic hazards to humans.
Thus, laboratory experiments on test animals is both necessary and
recognized as a scientifically valid method for assessing risks of
cancer. It is unlikely that the State of North Carolina would be in

the position of undertaking large-scale animal testing programs, but
it is feasible for the state to determine the levels to which humans,
fish and wildlife are exposed to such chemicals. Nationally funded
research studies can then be used to make valid inferences about
health risks.

In the search for chemicals of this type that may find their way
into the waters of North Carolina, it is both expensive and
inefficient to rely soley upon monitoring programs to identify
specific compounds. State-of-the-art analytical chemical methods are
expensive to operate, and there is no known procedure that will insure
detection of all potentially harmful substances when they are present
in heterogenous mixtures of water and other substances in wastewaters
and ambient conditions. The most cost-effective method for
identifying potentially harmful materials is to require full
disclosure of all substances used by chemical processors who discharge
to streams and publicaly owned waste collection systems. Such an
approach raises a number of legal issues pertaining to the
"right-to-know" and protection of confidentiality of proprietary
information

.

Recommendation 4. DEM and DHS should implement a systematic
monitoring program to specifically identify synthetic organic
chemicals in wastewater discharges and in the surface and groundwaters
of North Carolina. The monitoring network should cover each of the
major river basins with priority given to those segments of streams
and groundwater aquifers that are used for public drinking water
supplies. The program should not be limited to those chemicals that
appear in one or more lists of substances prepared by the state and
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federal governments, but analytical methods should include broad-band
techniques capable of detecting a wide range of substances.

Recommendation 5 . Research should be undertaken to formulate
alternative approaches to implement disclosure of chemical substances
used in activities that result in the discharge of waste to
publ icaly-owned waste management systems and directly to streams in
the state. Legal bases for these approaches should be identified,
including any necessary changes to current statutes.

Recommendation 6 . Research should be undertaken to improve exisiting
analytical methods and adapt thes methods to the physical and chemical
characteristics of North Carolina waters.

Recommendation 7 . As these monitoring networks are put into place,
research should be undertaken to identify those substances that occur
with sufficient frequency and magnitude as to cause concern for human
health and ecological damage. Studies should also be undertaken to
identify probable precursors and sources of substances so identified.
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STATE OF NORTH CAROLINA

LEGISLATIVE RESEARCH COMMISSION
STATE LEGISLATIVE BUILDING

RALEIGH 27611

31 October 1984

Ms. Regina McLaurin
Chairman, Wake County

Planning Board
116 Byrum St.
Cary, N.C. 27511

Dear Ms. McLaurin:

On behalf of Representative Joe Hackney atid Senator Ru.ssi.l 1 Wnlkcr,
Chairmen of the Haw River and Jordan Reservoir Water Quality Study
Committee, I would like to extend an invitation to you to api)car
and speak before the Committee at its next meeting in Room 1228 of
the Legislative Building on November 14, 1984, at 10:00 a.m.

The topic for discussion will be the role of local and regional
planning in providing for water quality in the Haw basin and Tordan
Reservoir

.

The Committee would like to hear your views
including the following:

on any pertinent issues,

1. Your views on the role of the State government in

planning for water quality;
2. Particular water quality probli^ms you may have,

such as toxic substances and leaking underground
storage tanks;

3. Your opinions on the device of establishing water
quality critical zones surrounding bodies of water;

4. Initiatives you may have undertaken to improve
planning for water quality; and

5. Suggestions that you have to improve water quality
planning at the local level or with State govern-
ment help.
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Ms. Regina McLaurin
Paga 2

n October 198A

Since time is relatively short, I would appreciate it if you would
;;^et in touch with me as soon as possible so that your name--or the

name of someone speaking on your behalf-- can be placed on the

agenda. If you have prepared remarks, please make about thirty
copies so that all the Committee members and audience can have
copies. This also allows for your remarks to be entered in a

permanent form in the Committee report.

I appreciate your cooperation on this matter and am looking forward
to speaking or hearing from you soon to arrange your appearance.

Sincerely

,

Daniel Long
Committee Counsel
545 Legislative Office Building
Raleigh, N.C. 27611
(919)-733-2578

DL:p

cc : Rep. Joe Hackney
Sen. Russell Walker
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AGENDA

HAW RIVER AND JORDAN RESERVOIR WATER QUALITY STUDY COMMITTEE

November lij., I98I4.

I, Call to Order

II, Review of Previous Business

III, Speakers

Dr. Regina McLaurin, Chair, Vfake County Planning Board

Mr, Ed Holland, Triangle J Council of Oova^nments

Dr. David Moreau, Director, Water Resources Research
Institute

Dr. Alice Gordon, Chair, Orange County PlannL g Botr d

Cb.PfeirjnKig IV. Committee Discussion

V, Committee Findings and Recommendations

VIo Adjournment

Qd.

Tyicufo^ fMuivr,, ^tc^j^ H U)cfm^ '^6(*^
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A REPORT TO THE
HAW RIVER AND JORDAN RESERVOIR WATER QUALITY STUDY COMMITTEE

FROM
Regina McLaurln, Chairman

Wake County Planning Board

Thank you for the opportunity to appear and speak before
your committee. Wake County is concerned about the water quality
in Jordan Reservoir as well as other potential and existing water
supply reservoirs. The County is presently in the process of
enacting watershed protection regulations in the portion of the
County in the Jordan Reservoir Watershed.

The County has already enacted watershed protection
regulations in the Falls of the Neuse Basin, Swift Creek Basin,
and Smith's Creek Basin (Wake Forest's primary water supply
source)

.

Following are my views concerning pertinent Issues listed in

Mr . Long ' s letter.

First, with respect to the role of State government in

planning for water qual ity, my views are that State
government should coordinate, advise, and comment, but that
planning and the development of land-use controls should be
left up to the local units of government.

Second, with respect to specific water quality problems
in Wake County, we are not aware of any problem spots where
toxic substances are feeding directly into water supply
reservoirs or streams flowing into water supply reservoirs.
However, we are well aware of the development in our water
supply watersheds and realize the potential for pollutants
reaching our reservoirs in stormwater runoff. We are also
well aware of the possibility of accidental leaks of toxic
substances into our water supply sources.

Third, with respect to water quality critical zones the
county has implemented this concept in the Falls and Smith's
Creek basin and is considering it for the Jordan and Swift
Creek Bas i n

.

Fourth, with respect to initiatives we have undertaken
to improve planning for water quality, let me briefly
describe our watershed protection regulations. They are two
new residential zoning districts - Res i dent i a 1 -80 Watershed
(R-80W) and Res i dent i al -40 Watershed (R-40W) Districts.
R-80W requires an 80,000 square feet minimum lot size (just
less than two acres) and R-'40W requires 40,000 square feet
minimums. R-80W is used for those areas nearest to the
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lake, the water quality critical areas. Standards in both
districts require retention of the first one-half inch of
stormwater runoff and 50 feet wide vegetated buffers on
either sides of streams. We feel that these regulations
achieve a great deal In protecting water quality.

Fifth, with respect to suggestions we have to improve
water quality planning at the local level and with State
government we offer that (1) closer coordination of land-use
control techniques be maintained between involved local
units of government and the state, (2) erosion control
regulations be enacted by local governments not presently
having them and that such regulations be more vigorously
enforced by those who do have them, and (3) all farmers use
best management practices on all agricultural uses. These
ideas received the support of the Wake County Board of
Commissioners, in the Neuse River Watershed, as evidenced in
the attached resolution.
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RESOLUTION REGARDING NEUSE RIVER WATERSHED

WHEREAS, the County of Wake has an interest in preserving
the water quality of water supply sources, and

WHEREAS, the Neuse River Watershed is a water supply source
for Wake County and various communities downstream, and

WHEREAS, since the Neuse River crosses various County
boundaries, its quality must be controlled by the State.

NOW, THEREFORE, BE IT RESOLVED by the Wake County Board of
Commissioners:

1. That the State of North Carolina be requested to declare
the entire Neuse River Watershed nutrient sensitive and that the
river be classified A2B. That the State ask all counties and
cities, in the Neuse River Watershed, to establish and enforce
erosion control ordinances and urge all farmers to use best
management practices on all agricultural uses.

Commissioner Heater moved the adoption of the foregoing
resolution. Commissioner Knudsen seconded the motion and, upon
vote, the motion passed, this the 3rd day of October, 1983.

'^ """"«'Ammo nwm„

WAKE COUNTY AnORr:£,

DATE
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Remarks to the Legislative Study Committee on Haw River and Jordan Lake
Water Quality

November 14, 1984

Edward A. Holland - Director, Resource Conservation

Triangle 3 Council of Governments
Research Triangle Park, NC

GOOD MORNING - REPRESENTATIVE HACKNEY, SENATOR WALKER, AND

MEMBERS OF THE COMMITTEE. LAST JANUARY I SPOKE TO YOU AND

MENTIONED GUIDELINES THAT OUR ORGANIZATION WAS ADVOCATING -

ALONG WITH NRCD - FOR PROTECTING JORDAN LAKE AND FALLS

RESERVOIR FROM THE HARMFUL WATER QUALITY EFFECTS OF INTENSIVE

RESIDENTIAL AND COMMERCIAL DEVELOPMENT. THOSE GUIDELINES

INCLUDED THE DESIGNATION OF WATER QUALITY CRITICAL AREAS ONE

MILE AROUND EACH LAKE - IN WHICH NEW DEVELOPMENT WOULD RETAIN

A LOW DENSITY, RURAL RESIDENTIAL CHARACTER WITH NO NEW

INDUSTRIAL DEVELOPMENT. SUCH A PATTERN WOULD 6E ACHIEVED

THROUGH LOCAL REGULATIONS ON ALLOWABLE PAVEMENT AND BUILDING

COVERAGE, PLUS LOCAL SEWER EXTENSION POLICIES DIRECTING URBAN

GROWTH AWAY FROM THE CRITICAL AREAS. LESS RESTRICTIVE

GUIDELINES WERE SUGGESTED FOR OTHER PORTIONS OF THE WATERSHED.

ALL COMMUNITIES WERE URGED TO ADOPT CERTAIN STORMWATER

CONTROL AND STREAM SUFFER STANDARDS.

(MORE)

APl.X • HI NSON • BROADWAY • ( ARRBORO • ( ARY • rilAPIl Mill
CLAYION • DLRMAM •

I Ol'R OAKS • I UOl'AY VARINA • CARNIk
GOIDSTON • nil ISBOROliCM • MOILY SPRINC.S • Kl Nn • KNKMIIDMI
MICRO • MORRISVILLL • PINt LEVKL • PITISBORO • PRINt I ION
RALriGM • ROLtSVILLl • SANFORIJ • SI L\l \ • SILIRCIIY
SMITHFII LD • WAKE lORCSf • WLNUEIL • ZHU LON
CHATHAM COUNTY • DURHAM COUNTY • JOHNSTON COUNTY
LEE COUNTY • ORANGE COUNTY • WAKE COUNTY
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THE CiriES AND COUNTIES CLOSEST TO PALLS AND JORDAN LAKES HAVE

MADE SUBSTANTIAL PROGRESS SINCE LAST JANUARY ADOPTING OR

MODIFYING LOCAL ORDINANCES THAT SATISFY THE RECOMMENDED

GUIDELINES. OUR STAFF AT TRIANGLE J HAS BEEN PRIVILEGED TO WORK

CLOSELY WITH MANY OF THOSE COMMUNITIES AS THEY TACKLED THESE

•jttapf DIFFICULT AND CONTROVERSIAL ISSUES. IN NO CASE HAS THE

PROCESS OF EDUCATION ANB- PERSUASION BEEN EASY. IN FACT, IT'S STILL
J A

GOING ON TODAY IN SEVERE JURISDICTIONS.

LAST JANUARY, YOU ASKED MY OPINION ABOUT THE NEED FOR TOP-DOWN,

STATE-MANDATED DEVELOPMENT STANDARDS TO PROTECT WATER SUPPLY

WATERSHEDS. AT THAT TIME I RECOMMENDED FIRST TRYING THE ROUTE

OF VOLUNTARY LOCAL ADOPTION OF WATERSHED PROTECTION MEASURES.

SINCE LAST JANUARY, I'VE BEEN PLEASANTLY SURPRISED BY THE VIGOR

AND PROGRESS DISPLAYED BY CITIES AND COUNTIES AROUND FALLS AND

JORDAN. PROGRESS HAS BEEN REAL AND SUBSTANTIAL.

RATHER THAN A MANDATING LOCAL STANDARDS, I THINK THE STATE'S

ROLE SHOULD BE TO ISSUE GUIDE INES AND PROVIDE RELIABLE TECHNICAL

ASSISTANCE TO LOCAL GOVERNMENTS - AND REGIONAL AGENCIES SUCH

AS TRIANGLE J - INTERESTED IN WATERSHED PROTECTION. THE STATE CAN

HELP SUSTAIN PROGRESS AND UNIFORMITY AMONG JURISDICTIONS BY

PERiaOICALLY REVIEWING AND COMMENTING ON LOCAL PROGRAMS.

THERE'S A DEFINITE NEED FOR A CLEARINGHOUSE OF STATE-OF-THE-ART

(MORE)
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- 5
-

INFORMATION AND APPROACHES ON: 5TORMWATER MANAGEMENT

TECHNIQUES, HAZARDOUS MATERIALS CONTAINMENT & CLEANUP,

UNDERGROUND PETROLEUM STORAGE, INNOVATIVE ZONING AND GROWTH

MANAGEMENT TOOLS, AND SO FORTH.

AS FAR THE STATE'S ROLE, I WOULD RECOMMEND A FOCUS ON GUIDANCE

FOR CRITICAL AREA DESIGNATION AND FOR WATER AND SEWER

EXTENSION POLICIES IN WATER SUPPLY WATERSHEDS. I WOULD ALSO

RECOMEND A LIMITED AMOUNT OF FUNDING FOR LOCAL OR REGIONAL

AGENCIES TRYING TO GET THESE SPECIFIC POLICIES AND PRACTICES IN

PLACE.

WE KNOW THE TOOLS FOR WATER SUPPLY PROTECTION EXIST. THE REAL

CHALLENGE IS TO GET THOSE TOOLS IN THE HANDS OF THE Lnf:AL FOLKS

WHO NEED THEM.

THANK YOU VERY MUCH.
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riEnORANDUM

To: MiBi'ihers of the lldw River and Jordan Reservoir Water (luality btudy Coi'iniittee

Frotn: A\1ice Gordon, Chair, Oranqe County Planninq Board t\l'^^

Subject: Water Supoly Watershed Protection in Oranqe County

Date: November 14, 1984

For your information I am attachinq existinq and nronosed provisions

of the Oranqe County Zoninq Ordinance.

1. Adopted ordinance provisions which regulate nrotected v/atershed

districts.

2. Proposed ordinance amendments for protected watershed districts

and proposed provisions for water quality critical areas.

In my presentation I will comment upon the Or^nne County ordinance

provisions and offer my opinions concerning the role of local and reqional

planninq in nroviding for water quality in the Haw basin and Jordan Reservoir.
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ORANGE COUNTY

ZONING ORDINANCE

prepared by the

Orange County Planning Department

ADOPTED

AMENDED

BY THE BOARD OF CDK.MISSIONERS
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'

a) lataut,

It is tha intent of Orange County to regulate the
uses of land and structures in watersheds which
drain to reservoirs supplying drinking- water" to'" the
people of Orange County. The quality of water in
these water supply watersheds can be affected by
the- activities of man including farscing, construe-

Amended. tion. of highways and rural subdivisions and the

7/6/82 growth of towns and industrial development. Types
of water- pollutants resulting from these activities
include sediiaent, bacterial contamination, heavy
nataJ-s , synthetic organic compounds and low-level
radioactivity c A. Task force appointed by the Coujity
Commissioners has studied the orobleros of water
poliutioa"^ Thex" have- documented, their findings in a
repor"^ entitled. Reoort_ o^f _th_e^ ^Oranga _County Water
ResQus-cas Task Force and dated May, 1981. That
statement of problems and needs is included by refer-
ence. The intent of the Protected Watershed IX
(?W—ri) district is to apply a set of regulations
for watershed protection to portions of wacar-supp ly
watersheds in the Coun-Cy which are preseucLy noscly
undev«lop-ed and where' if is desireabL'e to maintain
Che rural undevelo'ped character of-'che vacecshed/. in.

Che-futute

.

_ - "
'

I

b) Application Criteria

The Protected Watershed II (PV7-.II) district is
established as a district which overlays other
zoning- districts established in this ordinance.
The new use of any land or any nevj structure with-
in the Protected Watershed II (PW-II) district
shall comply with use regulations applicable to the
underlying zoning district as well as the require-
ments of the PW-II district.

1. This district will be applied to the University
Lake and Cane Creek watersheds designated in
the Land Use Plan.

4-10 -A
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*6.23 Excra RequireaenC3 ?or Proc5c:ad Wacershed DisCriccs (?W-II )

*6.23.L Stream Buffers Required in Procected WaCersheds

Within the Protected Watershed District, an area of land alongV

prenniaL streams shall be required to remain in its natural

state, unless the area is subjecc to serious erosion in which

case an erosion resistant vegetative cover shall be established

and maintained. Perennial streams arc those steams in solid

blue on the USGS Quadrangel nap for Orange County.

*6.23.1 a) Width of Buffer Calculated

The stream buffer area aiall starr at the outer edge of flood

plan and be measured a distance of fifty (50) feet av/ay from

the flood plain plus an additional distance depending on the

slope neatr the stream. Tne. slope shall be calculated by cieasur-

ing a distance 250 feet from the center of the stream, deterrsin-

ing the average rise in elevation and a.ultiplying that value by

four. This value shall be added Co the minimum buffer of SO fec-t

to determine total width of buffer area required, Tne tri/jxiraum

buffer in any case shall not exceed 150 feet, Tne flood plain

is defined in the Orange County Flood Damage Prevention Ordinance

by special survey by registered engineers or suveyors , by the

alluvial soil as designated in the Orange County solid survey,

or through a site analysis by the Orange County Planning Staff.

Slope shall be determined from Che USGS Quadrangle map, by on-

site measurements, or, by special survey by registered engineer"

or suveyors

.

^

* 6.23.1 b) Development Advisory Committee's Review of Stream Suffers

The Development Advisory Conncittee established in Article
2.4.2, can review che buffer requirements for all develop-
ments and may recommend additional buffer area v;here necessary.

*6.23.1 c) Perrnitted Uses "Jithin Stream Buffer Areas

The following uses are ailoved =3 a rr.acrer or righc in

stream buffers. All other uses are pronibiced.

1. .Above ground and buried ucility lines for local distri-
bution of electricity, telephone, and cable television
service, accessory and appertent apparatus such as

poles, guy wires, transformers and swtiching boxes.

2. Bona fide farms except any use of farm property for

non-farm purposes.

3. Neighborhood utili
right of way with the permitssion of the owner of the

right of way (State, City cr Town).

4. Public and private streets, bridges, and railroad
rigats of way. '.vhere it is r.ecessar-/ to construct
streets, bridges, and railroad lines across buffer
areas, they shall enter and exit che area so near-
by perpendicular zo it as possible.
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*6.23.L d) Stream Buffers Included As Pare o£ Miniaum LoC Size Requireaencs

Scream Buffers may be used as oarc of Che required loc area
or loC size for resideucial and non-res idencial deveLopmeriCs

.

*6.23.1 a) Existing Vegecatioa In Buffer Areas

ExisCing forested areas or any healthy vegetation can not be
removed from a stream buffer except when replaced with vege-
tation resulting in comparable storm water run off velocity
and quantity one year after planting.

*6 . 23 . 1 f ) New Vegetation In Buffer Areas Required

New vegetation shall be planted co capture noa-source pollutancs
before they reach the perennial stream, as per applicable Orange
County st^andards.

*6.23.3 Reserved
|

*6 . 23 .4. Impervious Surface Regulated in Protected Watersheds

An impervious surface is any surface through which water cannot
penetrate or can only penetrate slowly. This would include
paved streets and parking lots, concrete sidewalks, and structure!
which cover land. As a watershed becomes developed, the. amount
of impervious surface increases causing a decrease in soil
absorption of storm water and an Increase in direct runoff to

streams wit a resulting increase in potential water pollution.

*6 . 23 . 4 Impervious Surface Regulated in Protected Watarsheds
j

In order to promote infiltration of stor:a water into the

maximum soil and minimize direct and imraediace runoff into

streams impervious surface rations shall be required in

Protected Watershed II (PW-II) District.

•Amended 7/5/82
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* MAOICM Z<?EH'/ra'S SUHFACS HATXCNS - C? ZPCS3 LAiM) AREA

ZamiG DISTJUCT

AH

HI

32

R3

P.ii

?£

ai3

LCI

MC2

CC3

ECS

CI

LJI

22

22

22

2ii

26

23

30

33

38
iiO

^3
"5

50

30

32

UO

H2

50

52

53
55

53

55

^0

U2

23
25

23

45

;0

52

SS3IDENTIAL

5.35
6.01

5.05
6.Ci

6.5J
7.05

3.S5
10. OS

17.01

MCM-RESHe.TlJii
CET/ELOPMBJT

22. CS
24.51

315

10,05
U.35

13.32
21. OS

33. o;

15.0%
39.^5

36.0;
19. ^%

13.55
21.05

5.35
6.35

5.35
5.3',

2" . 55
27.05

31.05

6.0;
6.05

5.05
5. 05

6.5.'5

7.05

8.9s
10.05

14.25

17.05
13.35

22.05
2(!.55-

31.05

u



D-16

PROPOSED AMENDriEriTS TO

ORANGE COUNTY ZONING ORDINANCE

NOVEMBER 1984
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PLANNIW; BOARD REVISIONS TO PROPOSED AMENDMENTS TO ARTICLES 4.5 .6 and 7

ARTICLE 4 ESTABLISHMENT OF PERMITTED USE TABLE AND SC?.EDUL£

4.2.28a) Intent, line 5 should read "... water supply
impoundments can be affected by human acitivities . . .

."

4.2.29a) Intent, line 6 should read "... Perforraance
standards will be used to minimize Che adverse impacts

4.2.29b) 2. should read "... shall be a minimum of five
acres .

"

ARTICLE 5 ESTABLISHMENT OF DIMENSIONAL RF-QUTREMENTS

CTiange, Minimum Lot Area/Use and Minimum Gross Land Area
to 200,000 for both Lot and PD.

ARTICLE 6 APPLICATION OF DIMENSIONAL R£OUj:PJ;MENTS

<i-23.5 Minimum Lot Size 3^i{^l^}±<^- line 3 should read:
"... size for an industrial use shall be five (5) acres

ARTICLE 7 PLANNED DEVELOPMENT DISTRICTS

7.19.1.1 line 1 should read "Perrui C development . , .
.'"

Minimum Area Required for Establishment of District line 2
should read "... less Chan five (5) acres."
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Arcicle 4. ESTABLISHMENT OF PERMUTED USE TABLE AND SCHEDULE

4.2.27 Protected Watershed II (PU-II) District

b) ApplicacioD Criteria

2. Where applicable the requirements of the Water
Quality Critical Area shall supercede or suppleiaent

the requirements of the PW-II District as specified
in Section 6.23.

4.2.28 Water Quality Critical Area (WQCA District)

a) Intent

It is the intent of Orange County to regulate the usee
of land and structures in l-he portions of water supply
vacersbeds which are inrncdiately adjecenc to tbe water

^
supply inpouadsjcncs . Tiie quality of water jji these
uate? supply impaunrfiT.cDCs r.an be affected by the sccivi-
tiea of man, including fanaing, construction, non-
reaidantial growth, especially in the areas clocest to

impouridmants. Tbe inLenu of the Water Quality Critical
Area (WQCA District) is to apply a sec of regulations
for water supply proccctior. to porticiis of fr-p wpter
supply watersbods whicli drain rtirectly to water supply iir.pouririiT.cni

and which drain directly to the isain ch«r.neis of trunk jlrearas
feeding the impoundments so as to establish higher developtDcnt
standards in ths these areas.

b) Applicatioa Criteria

The Water Quality Critical Area (WQCA District) ie

establiflhcd at » dincricU wliich overlays other zoning
districts established in l.liis ordinfcr.ce. The cew uee oC
any land or sny rcw structures within the Hater Quality
Critical Area (WQCA District) shall cocply with use ro-cu-
lations applicable to the underlying zoning district, as
well as the requirements of the WQCA district.

1. This district will bt- applied to portions of
protected water rupply watersheds as designated
in the Land Use Flan.

2. This district shall comply with use regulations
applicable under the Protected Watershed II (PW-II)
overlay district.

4.2.29 Protected Watershed Industrial (P'.JI) District

a) Intent

The intent of the I'roccctcd Watershed Industrial (PWI)
District is to provide appropriately located and sized
sites within the protected watershed area for limited
industrial uses engaged in manufacturing, processing,
creating and assembling of goods, merchandise or equipment.
Performance standards will be used to insure Che absence
of adverse inpacts of the use on the quality of water in
the water supply uarerslied. The location of the district
is recommended in areas within the least environmentally
sensitive areas of the protected watershed area.

b) .Application Criteria

This district will usually be applied where the following
conditions exist:

1. The sice is located in the Protacced '-.'ai.ershed-Il

(PW-II) district .

2. Lot size for in^i. vidu.il uses shall be a minimum of
ten acres.
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3. Access Co the sice shall coasist of direcc vehicular
access CO streets designated either arterial or
collector in the Orsnge Couoty Lar.d Use Plan. Tlic

developer roust show char. Che existing fscil.i den are
adtquACo Co h.indlc the propooed wi-;>hc and amounc of
traffic or hoo aw *ErcctiienC with NCDOT to upgrade thn

facility co accorouodatc expanded needs. Access to rail
service is desirable, hue aoC required.

4. The use is "dry" in nsriire and shall aoC use, produce,
score, consume or discharge any hazardous or coxic
subscances in tlieir rosnuf accuring processes in cuanti.tica

•<iual CO or oxccding the araouncs specified in the mofiC

current EPA lisc of I'lfifsrdous Subtcsnces and Prior j.f.y

Pollucaacs. Tnr applicant shall provide a cooipleCe

deacripcion of sub«laiiccs used or produced in the inan-

ufacturirig processes.

5. Sewage disposal pvop.oscd for cbe district ahsli be
appropriace for Che use.
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ARTICLE VI APPLICATION OF DUENSIONAJ. REQUIREMENTS

6.23 Extra Requirements for Proteccad Watershed DisCriccs

6.23.5 Minicium Lot Size Rei^ulated

The minimum lot size for a coimcrcial use in the Protected
Watershed District shall be two (2) acres. The minimum lot
size for an industrial use shall be ten (10) acres. The
minimum residential lot size shall be determined by the wasce-
vater treatment sytcem applicable.

6.23.6 Industrial Developmerit Regulated

To assure compatible industrial dcveloptreoc in tlie Frntected
Watershed 11 (PW-II) District only light icdustrisl uses

characterized as low water users and not using, producing, storing,
consuming or discharging anrounts of hazardous and toxic substances
in excess of the amounts specified in the EPA. listings are permitted.

> No industrial uses shall l>c permitted in the portions of the

PW-II District designarcd ae Water Qivality Critics! Area.

6.23.7 Infiltrating of the First ^ Inch of Runoff frorc Tspervious Surfaces

StoroTvater niroff carries large amounts of oil, nutrients, metals,
bacteria and other pollutants. The quelity of s toriir.'a t er runoff
is closely associated with Che land use frcir. which it orig)nAte.<i

.

The most significsDt factor is the increase of impervious surfaces
which prevent the natural infiltration of water into the soil..

Host of the pollutant concentration is carried in the "first flush"
of runoff. To control this pollutant load within the Water Quality
Critical Areas tho first half-inch of runoff froa all lopervioua
surfaces in new devcloyracncs shall be jj.filtraced on-site.
Developers shall be rcrruired to subnit docuceacar-ion which indicatcn
compliance with the specified standard.

0.23.8 Percentage of Undisturbed Area Reciulaterf

Soils which are seriously disturbed, even if revegetated, can
generate nearly as oiucli runoff as paved areas. Within Protected
Watershed II districts at a rainitnuro the amount of undisturbed
area necessary Co meet impervious surface requirenenCs provided
in 6.24.6 shall remain undisturbed during the construction process.
The area to remain undisturbed shall include chose portions of
the lot which are most cnvironnencally sensitive eg. highly
erodible soils, steep slopes, floodplains, as well as chose porcion.s

of Che lot utilized for stormwatcr infiltration. A.11 clearing
limits shall be clearly narked and observed. However, no leas
that 50Z of a lot used for non-residential purposes shall remain
undisturbed.

6.24 Extra P.equirenencs Tor Kator Quality Critical Areas

6 . 24 . 1 Minimum Lot Size Regulated

The minimum residential lot size in Water Quality Critical Areas sli.il

be two (2) acres. Commercial and industrial uses are noc pernicced.

6.24.2 Stream Buffers Required in Water Quality Cricical Areas

Within Che Wacer Qualicy Critical Area, an area of land along
perennial and iater-jiittent streams shall be required to remain
in ics naCural scaCc, unless the area is subject Co serious erosion
in which case erosion resiscanc iroprovcnencs to the vegetative
cover shall be established and maincaincd. Perennial screams arc
chose screams shown in solid blue on chc USCS Quadrangol maps for

Orange Councy; incernictiint screams are those screans shown by

broken blue lines on the same naps.
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5 24.3 Widch of Buffer CjUuUted

The itream buffer area sl.aU be calculated as provided in

Section 6.23.1 a) except that no oaxiaum buffer shall be

specified.

e.24.4 Diatanca of Structutos fiom Water Supply IcooundBent

Within H.ter Quality Critical Area., no scrvcture. may be

conitructed within 150 Ceet oC the high water mark of the

wacar supply impoundment.

6.24.5 Location of Septic l.-.nk s and Nitrification Fields

Within Water Quality Critical Areas new septic taok-i and their

nitrification fields shall be located a niniraum of 300 feet

from the edge of a water supply impoundceoc or perennial or

intermittent stream as shovm on the USCS Quadrangel mapa for

Orange County.

6.24.6 ^ Imperious Surface P-egHl^£'<' '"" protected Water s heds

An impenrious surface is any surface through which vaLer

cannot penetrate or car, only f-cnetrate slowly. Tbi* would

include paved streets and parking lots, coiicretc sidewalks,

and structures which cover land. As a watershed becoces

developed, the anount of impervious surface increases czusvne

a decrease in soil absorption of stonawater and an increase vn

direct runoff to streams and wflter supply iopoundoencs
.

In order

to proooce infiltration of storrawater runoff into the soil and

toinimiza direct accJ in.r„cdiatc runoff into streatis and weter M.pply

impoundments ioporvious surface ratios shall be required a«

provided in Section C..i3.4.

6.24.7 Percontaine of tindi sUTi-bcd Area Regulated

Soils which are seriously disturbed, even if revegetated. can

generata nearly as iwch runoff fit paved arcirs. Within Wfitcr

Quality Critical Areas at a oinioiuin the auount of urdisl.url.ed

area necessary to meet impervious surface requirement provided

in 6 24.6 shall remain undisturbed during the construction proccra.

The area to reaain undisturbed shall include portions of the lot

which are nost envircnn.cntally sensitive as well as those portions

of the lot utilized for stormwater infiltration. All clearing

limits shall be clearly marked and observed.

Infiltration of the First ^5 Inch of Runoff froo Imoervious Surfaces

Stormwater runoff carries large amounts of oil. nutrients, metals.

bacteria and other pollutants. The quality of stonr-zater runoff

is closely associated to the land use fron which it originates.

The most significauL factor is the increase of impervious surfaces

which prevent the natural infiltration of water into the soil.

Host of the pollutant concentration is carried in the "first f!ush

of runoff To control this pollutant load within Che Water Quality

Critical Areas the first half-inch of runoff from all impervious

surfaces in new developments shall be infiltrated on-site.

Developers shall be required to submit documentation which indicates

compliance of the proposed development with the specific standard.

6.24.8





D-23

ARTICLE 7. PLANNED DEVELOPMENT DISTRICTS

7.2.1 tittbl iilinent ot Che PUnnad Davolopmenc Dittrtcco

FWI - PD - PWl

7.19 PD-PWI PLAN^fED DEVtLOP>fEOT - PROTECTED WATERSHED IHDUSTRIAL DISTRICT

The folXowiag ragulatiom and requiremeDCs apply to Pr>-PWI

Planned Developmeac - PioCecCed Watershed Induatrial DiacrlcC.

7.19.1 PD-PtJI District: Defined. Intent, Where Permitted

a) PD-PWI diatrictj may hereafter bo establiahed in accordance

vitb the general procodurea and requirementa aec forth in

Secciona 7 A through 7.9. Such diatricca arc defined aa

planned developmsnc Hiatricr.x Cor estahliahmeat of a range

of low intensity induolrial uses with mi ni mal iapacCa beyond

Che space occupied by the building. It is the intent of theae

« regulations to provide for dcvelopoietit of such dj'jtricta «(:

locations within protected vauer supply watersheds approprjjite

in Cirms of the Laod Use Plan and the Oraoge County Tnoroughfare
Plan and in accord with the standards sec forth herein.

IC i» further intended chat PD-nrt disc-ices shall
:^
/^

1. Encourage devislopmcnc of approprisce induccrial facilities
vichin desijoated water supply watersheds vrtiich will provide
employnenC opporCunicieK for Orange County re£idenc.<.

2. Provide well planned dcvelopraencs oo sites wi.th sdequACe
access to oajor roads, without serious eovironir.eni:fll

cooacraints, with necessary public facilities, and scr-ording
to plans which will control »corcv£.Cer ruccff snd protect:

water supply water supply waUcrslieds fona concsoij nation.

3. Serve as an alternative to continued erpaoaion of non-
residential xoninc into the agricultural sre&a of the

County.

4. Protect stability and property values of surrounding
residential property. It is intended that projects approved
for PD-PWI designation will be so located sod designed to
be compatible with both residential and agricultural uses.
It is further intended that projects will provide protection
of the water supply by providing methods to control storm-
water runoff and keep water quality high.

Minimum Area Required For Establishment of District

No such district shall be est.iblished with a net land area of
less than ten acres.

Permitted Principal Uses and Structures

Permitted principal uses and structures shall be according to
Article 4 for the PD-PWI district. Accessory uses and structures
shall be according to those which are shown on the approved
site p'l.in for the specif ic pro ject . In addition, applications
for amendment to PD-PWI zoning district may be denied if Che
proposed project does not contain facilities deemed complcmencary
and compatible or if a particular group of uses, in themselves
complementary and compatible, would be inappropriate in the
location proposed because of the character of surroundinp develop-
ment and/or zoning.

Floor Area Limitations

Maximum floor aroa pernitted in PD-Pti'I district shall be as
established in Article 5.1.2.

Height Linitacions

Maximum height of buildings shall be as established in Article 5

and Subsection 6.2.
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sice Planning - Excernal Relationship

1. Access to the PD-PWI shall be direccly from & road
designated as either a collector or an arterial in Che

Orange County Eload Classification System. Tne. d&velopec
must show that the existing facilities are adequate to

handle the proposed wcii<ht and amount of traffic or haa

an agreement with NCOOT to upgrade the facility Co accoosodace

•xpaodad needs.

2. Principal vehicular acccis Co the district shall be designed

Co encourage smooth traffic flow and controlled access to the

ice. Merging and turning lanes, frontage streets, and/or
traffic dividers shall be required where existing or anticipated

heavy traffic flows outstrip the ability of Che existing

facilicies to handle the craffic volu.-3e.

3. Orientation of cha penoittcd uses, structures and outside

storage areas shall be away froci adjacent residenuially

zoned property. Oucsi.dc .il.orage areas shall be screened

from cUa view of residcncial areas and froc public irreet:

rigbes-of-way.

4. Pedestrian access shall be provided ac suicable locations

wichin the district. Such access shall be separated from
vehicular access points in order Co reduce congestion and
hazards

.

5. External yards with a mjnStr.um width of 50' shall be provided

along all exterior and interior property lines in the district.

Landscaping and use of such yards shall be as provided below:

a) No structures arc allowed wichin cbe 50' yard aroe-

ezcepc necessary access drives Co the site and one (1)

sign identifying the use.

b) Landscaping sufficient to provide visual screening of
parking areas and outside storage areas shall be provided

in Che SO' external yard area.

c) Existing vegetation may be used and is encouraged in fulfill-

ment of Che screening requiremenc, provided Chat sufficient
visual screening is obtained.

d) Where daeaed necessary for protection of adjacent properCy
againsC Che adverse irapacc of noise, lights, or undesirable
views, fences, walls or berras of an appropriate character
shall be required.

6. Sevage disposal proposed for Che district shall be appropriate
for Che use. If public sanitary sewage facilicies are to be

used the extension of the lines shall be approved by the State
Department of Environraental Management. If on-site sewage
disposal is proposed, the system must be approved by the
appropriate agency. Community sewage disposal facilities shall

be approved by the State Division of Environmental Health.

Internal Relationship

In general, the plan shall provide a unified and well organized
arrangement of buildings, service areas, parking and pedestrian
and landscaped common areas providing for maximun comfort and

convenience of visitors and employees. The plan shall also
minimize the area disturbed in site preparation and final paved

or impervious surfaces on the site. The preservation of waccr
qualicy is of exCreme importance and the sice design shall
mininize storm water runoff, encourage sheet drainage and infil-

tration and provide measures to assure no lessening of water
quality.

I. Ofr-ScreeC Parking and Load Sciuircmencs

Off-screec parking and loading requireraencs shall be as

established in .\rticLe 10.6. Provided, however, that Che

Planning Board may recommend, and Board of Coraniissior.ers require,
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lesser amounts of off-strccc parking areas, clearly
justifies such reduction. All parking areas ihill be
screened from sdjscanc properties either by existing
vegetation or by proposed vegetation.

2. Underground Electrical and Telephone Otilities

All electrical and telephone service lines shall be
installed underground in any PD-PWI district at the
expense of the developer.

3. Sign Limitation

Sign limitation shall bo as provided for PD-PWI discticcs
in Arcicle 9.

4. All access roads and craployee/visicor parking areas shsj]
bo paved, but graded and located to eccourage sheet drsinAgo
aad infiltration of storro water. Stcrige areas and equipnienc

^ parking areas need not be paved, but shall be designed Co
ninimiz* adverse slomwaccr runoff impacts.

5. The sire plan shall identify the location of and shov thsr.
all eovironsnD tally sensitive areas recaic undisturbed.
Thesa areas include, but are not liisited to, designated flood
plaina, alluvial soils, impervious soils- arid land with grades.
in excess of 15%.

6. The proposed grading, stornwater managecent, soil erosion- and
•adimentacion control shall be incorporated into the plan and
designed to ojnimijc point discliarges of storm vetcr jnd
possible soil cvo.iion or sediir.entaticn. If the storage of a
large voluae of any liquid is proposed the site plan shall
indicate adequate storage capacity to retain on-aire any
tpill (if such liquids.

7. The applicant sliell provide a complete description of the pro-
posed use, including canufacturing processes, materials used
and any wastes produced. Tnc proposed use shall use tr.iniraal'
amounts of water and produce minimal anujuncs of wa.ite to be
disposed of by sewage treatment, solid waste landfilling or
other methods

.

8. The applicant shall provide a complete description nf all
hazardous or toxic substances use, produced, stored, consumed
or discharged in their manufacturing processes. These
substances shall not equal or exceed scaunts specified in the
most current EPA list of Hazardous .Substances and Priority
Pollutants.

9. The applicant shall review emergency response capabilities with
the appropriate agencies and .shall produce an emergency respon.se
plan, approved by those agencies. The plan shall be capable
of being carried out within the existing system. If it cannot
be carried out with existing equipment, the applicant must
provide the additional equipment.

10. Outdoor illumination of buildings, outdoor storage areas, and
parking areas shall be designed and located to prevent glare
on adjacent property. It shall be the applicant's responsibility
to show that the proposed lighting can meet this requirement.

11. The applicant shall provide any other inforaacion requested by
the County to adequately review the Planned Protected Uatershed
Industrial Development.

All interested citizens are invited to ictend this hearing and be heard. Clian-es
may be made in the advertised proposal which reflect debate, objections and discussion
at the hearing.
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LEAGUE OF WOMEN VOTERS

statement to Senators and Rspresentatlyes of N.C. Lsgisiatlve Study Committee on Haw River
and Jordan Lakei

Protection of our drinking WATER supply should be a top priority for ail Governmental
Units, WATER is a finite resource. It will give out. We must protect WAIER for the
present and for the future. The League of Women Voters supports planning and management
of 'JATER resources to improve and protect WATER quality. The League of Women Voter Units
in the Triangle area have been focusing their attention on Watershed Protection for their
counties, as well as Jordan Lake and Palls Lake Watersheds. They hade make statements for

strict protection at city and county Public Hearings,

Conflicts can arise when industrial, urban or suburban development occurs within

areas that are close to WATER supply reservoirs. Sedimentation and erosion from develop-

ment can and has reduced the storage capacity of reservoirs. Storm runoff from developed

areas can introduce pollutants into the drinking WATER supply, making WAIER treatment more

coaplicated and expensive. Effluent from nearby wastewater treatment plants can release

phosphorus and other pollutants into the WAIER supply, making WAIER either undrinkable,

expensive to treat, or unuseable for recreation purposes. Sewage treatment plants are nol

presently designed to remove toxics. Certain types of industrial land uses create the ris

of chemical spills occixrring and contaminating the nearby reservoir or groundwater before

the spill can be contained. The land that drains into our impoundments that supply our

public drinking WAIER shovild be designated the most protective areas in our STATE, nameiy

V/ATER QUALITY CRITICAL AREA. We believe government has the responsibility to protect

these areas by enacting standards that will prevent pollution.

As we are all aware of the algae bloom problem in our water supplies the League of

Women Voters of North Carolina continue to support:
1. Watershed Management Program for Agriculture.
2. The Phosphate Ban, or Clean Detergent Act.

3. Needed funds for phosphate removal equipment at waste treatment plants.

The League of Women Voters of N.C. recommend funding fori
1. Monitoring underground storage tanks.
2. Evaluating toxics in water supplies using cumulative and additive Impact data.
jJ, Compliance for proper maintenance and operation of sewage plants.
^. Continuation of the Nutrient-sensitive Management Program.
5. Municipalities to improve pollution control on waste treatment plants.
6. Pollution Prevention Pays.

LWVNC
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LWVNC STATEM;NT To N.C. Lagisiative Study Committee on Haw Rivei' and Jordan Lake

Polls taken of citiiens acr^>ss the country on envircnmentaJ. protection clearly

show broadbased and increiislng snppjort for Prevention and Clean-up of all Poliution.

Cltiiens expect governmental units to take the steps necessary for the population

to have SAFE DRINKING WAT2R . Cititens must have confidence in their government to

take such steps.

Health, jobs and the quality of life are affected in many ways by WATER QUALITY,

One realises that much growth is taking place in North Carolina. We do not have too

many areas in our State that can become sources of Drinking WATER, so we need to pro-

tect what we have. The State has designated Jordan Lake and Falls Lake as WATER

QUALITY CRITICAL AREAS and all the local governmental units need to do likewise. Now

is the time for North Carolina to set up stringent standards to protect our WATER

Supplies so that our citisens of today as well as future generations will hav<3

SAFE WATER to drink.
Thank you.

Margaret Holton
Water Quality Committee
LWVNC
Nov. 1^, 198^
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CHATHAM

UNANIMOU S RECOMMENDATION OF THE
AD HOC C0MMI^:TEE on the JORDAN WATERSHED

1

Z. WATXR QUALITY CRITICAL AREAt That area East and North
of a line 2,500 feet from
Highway 15-501 and S.R.
1012 to the Orange,
Durham and Wake County
boundaries and to the
limits of the Jordan Lake
Watershed.

11. PACKAGE SEWAGE TREATMENT PLANTS

t

III. NSW RESIDENTIAL DEVELOPMENT

t

A» Dttnaltyt

B. Impervious Coverage

t

IV. NEW COMMERCIAL, INSTITUTIONAL,
OFFICE AND INDUSTRIAL USESl

A. Densityi

B. Impervious Coverage

t

C. Infiltrations

Certain additional
requirements are imposed
in an area within one
mile of normal pool level
of the Jordan Lake
(216*).

Stream buffers and gas
tank protection are
recommended for the
entire Watershed.

Allowed except for
commercial,
institutional, office and
industrial uses within 1

mile from 216 '

.

1 acre lot ir.inimums
Outside 1 mile from /16

'

<,:an be reduced to 30,000
square feet with packag«»
sewage treatment plant.

6% Impervious Coverage on
the lot (excludes public
or commonly held roads)

3 acre lot minimums
2 acres outside 1 mile
from 216'

20% maximum

Infiltration of first
1/2" of stormwater
run->off on site
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WATER QUALITY COMMITTEE

S«w*r Plants

I

10/30/84

E. ToxlOBt

F. Standplpesi

D. Sawar Plantsi Within 1 mile from 216',
no discharging sewer
plants

No hazardous or toxic
substances as defined by
EPA except:
(i) gas, oil, kerosene,

diesel fuel
(ii) products packaged

for consumer use
and janitorial
products

.

For underground petroleum
tanks, two standpipes,
one at the tank and one
down-slope rccominended
for entire watershed.

Within the entire
watershed, a 50'

vegetated buffer on both
sides of streams
indicated by blue line on
USGS topo maps. Buf*^ar
to be left in natura]
state (no disturbing
soil or root systems o.
clear cutting)

.

VI. GRANDFATHERING: It was the unanimous recommendation that
any already platted lot be exempt from compliance with
these recommendations, but that the specific language
of such grandfathering clause be drafted by the County
Attorney.

VII. RECOMMENDATIONS FOR COUNTY WIDE APPLICATION

i

1. Stream Buffers as V. e.bovt;

7 "as Tank Pr

V. STREAM BUFFERS!

N. \TION t

jf Nortil .

J planta, e
sheds.

•. tn
ng
tiv
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i'lTY OF 1)1 RJIAM
NORTH CAROI^INA

^"C'S.i'J'!) CITY COUNCIL

November 12, 1984

Mr. Daniel Long
Committee Counsel
545 Legislative Office Building
Raleigh, North Carolina 27611

R H c p M.' p n

a

Dear Mr . Long

:

I appreciate Representative Joe Hackney's and Senator
Russell Walker's invitation to appear and speak before the
Kaw River and Jordan Reservoir Water Quality Study Committee
on November 14, 1984. I regret however that due to a previous
commitment in Wilmington, North Carolina I am unable to attend,

Enclosed is a brief history of our progress in VJatershed
Protection and a copy of the City of Durham's Regulations for
Development within Critical Watershed Areas, which was adopted
by the Durham City Council on September 5, 1984.

Your willingness to include this material for the record
is much appreciated. If I can bo of any further assistance,
please feel free to contact mo.

Sincerely,

Jane Davis
City Council Member

JD/B
Encs.

AN EOUAL CPPORIUNITY EMPLOYER
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A -/EAR OF PROGRESS IN WATERSHED PROTECTION BY THE CITY OF DURHAM

Presented to the Haw River and Jordan Reservoir
Water Quality Study Committee

November 14, 1984
Jane Davis, Chairman of Public Works Committee

The City ot Durham is committed to Watershed Protection. The
attached Time Line summarizes the actions taken by the City
Council since August, 1903, in support of Watershed Protection.
The City Council has adopted a Watershed Protection Policy and
Implementation Plan, which will be used as a c^uide in the de-
velopment of the necessary changes in City policies and ordinances
required to provide for comprehensive watershed protection. As
you can see from the attached time line, significant progress has
been made in many areas as summarized below:

A. Sedimentation and Erosion Control—The City of Durham,
working jointly v;ith Durham County, has developed and adopted a
County-wide Sedimentation and Erosion Control Ordinance. This
Ordinance which will be administered by Durham County will apply
to all land disturbing activities undertaken by any person within
the planning jurisdiction of Durham County and the City of Durham
except those specifically excluded by the State Sedimentation and
Erosion Act. A permit is required by the City/County Ordinance
for any land-disturbing activity involving more than 12,000
square feet of disturbed area. The Ordinance also requires
improvement security for land-disturbing activities in excess of
5 acres or when the Sedimentation and Erosion Control officer
determines that the activity may result in significant off-site
damages. The Ordinance, as adopted, has been approved by the
North Carolina Sedimentation Control Commission.

D. Industrial Pre-treatment Program—The City of Durham
has been a leader in the State of North Carolina in controlling
industrial pollutants. The City has had an active industrial
waste control program since 1952 and was one of the first cities
in North Carolina to develop a BOD (Biological Oxygen Demand)
surcharge and is one of the few cities in North Carolina
currently providing routine monitoring for radioisotopes in our
wastewater discharges. In 1983, the City of Durham made rela-
tively minor modifications to the existing industrial waste con-
trol ordinance to bring it into agreoment with the Environmental
Protection Agency regulations on industrieii pre-troatment . The
City of Durham now has a fully operational inJustrial pre-
treatment program approved by the North Carolina Department of
Natural Resources and Community Development. The monitoring and
enforcement of this program is carried out County-wide by the
City of Durham.
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C. Hazardous Materials—In 1983, the City Council
established a special subcommittee on hazardous and toxic ma-
terials. This Committee established a Citizens Advisory
Committee to develop recommendations for the implementation of
regulations to deal with hazardous and toxic materials within the
City of Durham. This Committee is composed of very well quali-
fied individuals from Duke University, Duke Medical Center, the
Research Triangle Park, chemical industry representatives, and
interested citizens. This Committee, along with members of the
administration, has developed a draft ordinance on hazardous
materials. The draft Ordinance is currently being reviewed by
the special sub-committee of the City Council. The Ordinance, as
presently drafted, is comprehensive in scope and among other
things, includes a provision for the development of a hazardous
materials inventory.

D. Point Source Control of Phosphorus—The City of Durham
is moving forward with plans for the control of phosphorus dis-
charges from our wastewater treatment plants. The City Council
has adopted resolutions in support of a proposed state-wide ban
on phosphates in detergents. In addition, the City is currently
involved in a cooperative research project with the Department of
Environmental Sciences and Engineering in the School of Public
Health at the University of North Carolina in Chapel Hill to
evaluate the potential use of biological phosphorus removal at
our Farrington Road and Northside Wastewater Treatment Plants.
This 9-month study will be the first phase of our plan to eva-
luate phosphorus removal techniques, which will eventually result
in recommendations for the design of phosphorus removal
facilities.

E. Establishment of a Critical Watershed District

—

Beginning with a public hearing on July 16, 1984, the City
Council, after receiving significant public input, on September
5, 1984, adopted the attached amendment to the Zoning Ordinance,
establishing a Critical Watershed Overlay District. As indicated
in the Ordinance, the Critical Watershed District was established
to protect the quality of present and future water supplies for
the City, County, and neighboring localities. Within the range
of land uses which can be located within the district, the Ordi-
nance establishes performance standards which apply to the de-
velopment within the district. The district consists of 2 parts:
1. a Water Quality Critical Area, and 2. a Limited Industrial
Area. The Water Quality Critical Area is defined as land which
lies adjacent to the shore line of the reservoir at normal pool
level and extends within the watershed area of the reservoir to a
point beyond either the ridge line of the reservoir watershed or
one mile from the shoreline of the reservoir at normal pool
level, whichever is the shorter distance. The Limited Industrial
Area is defined as all portions of the watershed draining di-
rectly to the A-II (water supply) segments of the reservoirs. In
addition, for portions of the reservoir watershed not draining
directly to the A-II segments of the reservoir, the Limited
Industrial Area extends from the Water Quality Critical Area
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boundary to a distance of up to 1/2 mile from any publicly held
lands acquired for the reservoir.

The following is a summary of the more significant portions
of the Ordinance as adopted:

1. A site plan is required for all new development
within the district except for minor residential developments of
5 lots or less.

2. Within the Water Quality Critical Area:

a) No industries are permitted.

b) Offices, commercial r and service
establishments only permitted on land parcels of 1 acre or more
and are limited to no more than 3,000 square feet of gross floor
area.

c) The sale of gasoline for motor vehicles is
prohibited.

d) No land fills or waste disposal facilities of
any kind (except for septic tanks) may be located within the
Water Quality Critical Area.

e) No more than 6% of the land area of a single
development may be covered by impervious surfaces. Roof areas of
residential buildings may be excluded from the impervious surface
calculations if roof run-off is kept from directly or indirectly
entering street or parking/driveway drainage systems and is di-
rected to infiltrate across lawn or natural vegetation areas
within the confines of the particular development in which the
roof is located.

f) Curb and gutter is not required for new
streets constructed within the Water Quality Critical Area.

g) No new public or private wastewater treatment
plants or community sewage treatment facilities of any kind are
allowed.

h) No private sewer lines shall be allowed
within the Water Quality Critical Area. No public sewer lines or
outfalls shall be allowed unless gravity flow is provided to a
point outside the Water Quality Critical Area and the first one
inch of storm water run-off from impervious surfaces within the
area served by the sewer lines is infiltrated or retained.
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3. Within the Limited Industrial Area:

a) No industries which produce hazardous wastes
or substances which present immediate hazard to health, safety or
the environment are permitted. Only those industries which do
not use, store or produce quantities of substances equal to or
exceeding the threshhold amounts listed in the CERCLA or Michigan
List of Hazardous Materials may be located within the Limited
Industrial Area without a Use Permit.

b) No facilities which dispose of toxic or
hazardous waste may be located within the Limited Industrial
Area

.

c) For developments not served by public sev/ers,
no more than 12% of the land area of that development may be
covered by impervious surfaces.

d) For developments served by public sewers, no
more than 30% of the land area of that development may be covered
by impervious surfaces.

e) Exceptions to the impervious surface
limitations may be granted by the City Council if the site plan
reflects special features to safeguard against contamination of
storm water leaving the property, including the infiltration,
retention or detention of the first 1/2 inch of storm water run-
off from impervious surfaces.

f) No new privately owned discharging wastewater
treatment facilities are permitted within the Limited Industrial
Area and no expansions of existing private discharging wastewater
treatment systems area allowed.

g) Pre-treatment facilities for discharge into
public wastewater collection and treatment systems are allowed.

h) No private surface discharge facilities are
allowed to continue to operate when publicly owned sewer lines
are extended to or adjacent to the property served by the private
system.

4. The following measures apply to all areas within
the Critical Watershed District:

a) Infiltration or retention of the first 1/2-
inch of storm water run-off from impervious surfaces.

b) A 50-foot vegetative buffer left in its
natural state is to be maintained on both sides of all perennial
streams. In addition, a 50-foot vegetative buffer shall be
maintained on both sides of the stream bank in areas designated
as "flood way" or "flood way fringe".
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c) No underground fuel or chemical storage tanks
are allowed within either the Water Quality Critical Area or the
Limited Industrial Area. Spill containment measures are required
for all tanks greater than 250-gallon capacity.

As shown on the attached map, the Ordinance, outlined above
which has been adopted by the City Council, currently applies to
relatively minor portions of the Limited Industrial Area of
Jordan and Falls Lakes. It is evident from the attached map that
in order to provide the desired level of protection for the
Jordan and Falls Lakes as well as Durham's Lake Michie and Little
River water supplies, similar actions are needed by Durham,
Orange, Person and Granville counties and we encourage them to do
so. We would also like to encourage the State to proceed with
efforts to develop modifications to the current stream classifi-
cation system which will ensure adequate protection of all water
supplies in North Carolina in the future.

If there are any questions that I or members of the City
staff can answer regarding Durham's Watershed Protection Program,
we would be happy to do so at this time.

I
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TIME LINE

PROGRESS IN WATERSHED PROTECTION
CITY OF DURHAM

1. August 1, 1983 Resolution concerning strategy for
Nutrient Control for B. Everett Jordan
and Falls Lakes.

2. August 3, 1983 Durham encouraged support for voluntary
local action.

3. September 6, 1983 Sewer Use Ordinance modified to comply
with EPA pre-treatment regulations.

4. October 4, 1983 Adopted resolution which established
guidelines for implementation of a

Hazardous and Toxic Materials Policy.

5. November 21, 1983 Uniform Joint Resolution on the
Protection of Jordan and Falls Watershed
adopted by City Council.

6. February 20, 1984 Zoning Ordinance amended to provide
buffer of 1/4 mile around hazardous
wastes facilities.

7. March 19, 1984 Resolution supporting State-wide
Phosphorus Detergent Ban.

8. May 7, 1984 Adopted Resolution on Watershed
Protection Policy and Plan.

9. May 21, 1984 Approved support for research project at
UNC on biological phosphorus removal at
Northside and Farrington Road WWTP's.

10. July 16,1984 Began Public Hearing on Critical
Watershed District Ordinance.

11. September 6, 1984 Critical Watershed District adopted.

12. October 1, 1984 Approved enforcement of County-wide
Sedimentation and Erosion Program.
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8/27/84
' flNAL VERSION ADOPTrP BY CITY COUNCIL SCPTEMDER 5. 1984

Section 24-4. D. 6 Itoguljtions for Development within Critical Watershed Areas

A. In order th.it the City of Durham, Durhjm County and surround inc} areas may
continue to have a healthy economic climate, it is essential that adccuate
supplies of drinking water be assured. Conflicts can arise in meeting this
goal when industrial, urban or suburban development occurs within areas
that are close to water supply reservoirs. Sedimentation and erosion from
development can and has reduced the storage capacity of reservoirs. Storm
runoff from developed areas can introduce pollutants into the drinking wa+er
supply, making water treatment more complicated and expensive. Effluen+
from nearby wastewater treatment plants can release phosphorus and other
pollutants into the water supply, making water either undrinkable, expensive
to treat, or unuseable for recreation purposes. Certain types of inJustrial
land uses create the risk of chemical spills occurring and contami nati nc
the nearby reservoir before the spill can be contained.

The purpose of the Critical Watershed District is to establish measures to
protect the quality of the present and future water supply for the City,
County and neighboring localities. Because these protective measures allr.>
some latitutde with land uses, and because the District is not intended to
prescribe a specific land use, but rather a range of acceptable land uses,
the Critical Watershed District is designed as an overlay district. Within
the range of land uses which can be located within the District, there are
established in this section performance standards which apply to development
which occurs there.

B. Establishment of District . The Critical Watershed District may be established
for certain lands within the watershed of any public drinking water roservoir
which lies within or adjacent to Durham County. The District shall consist
of two parts: 1) a Water Quality Critical Area; and 2) a Limited Industiral
Area.

A Water Quality Critical Area may be established for land which lies acjacent
to the shoreline of the reservoir at normal pool level and extends within the
watershed area of the reservoir to a point beyond either the rides line of
the reservoir watershed or one mile from the shorelines of the reservoir a^
normal pool level, whichever is the shorter distance. The boundaries for
the Critical Area shall be set at places readily identifiable on the official
Zoning Map, such as streams, roads or property lines. In a case where the
one mile distance is the shortest applicable distance, and where there are
no nearby identifiable features on the Zoning Map to place the Critical Area
boundary, saia boundary may be set at the nearest identifiable map feature
between one and two miles from the shoreline at normal pool level.

A Limited Industrial Area may be established for the remaining part of the
watershed area of the reservoir. For portions of the watershed draining
directly to the A II (water supply) segments of the reservoirs, any Limited
Industrial Area may extend from the Water Quality Critical Area to the
boundaries of that portion of the watershed. For portions of the reservoir
watershed not draining directly to the All segments of the reservoir, the

ATTACHMENT 17
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Limited Industrial Area may extend from the Water Quality Critical Areo
boundary to a distance of up to 1/2 mile from any publicly held lands

acquired for the reservoir. The Limited Industrial Area shall not overlap
the Water Quality Critical Area, but shall be placed only in those areas
meeting the above criteria which also extend beyond the Water Quality
Critical Area. The boundaries for the Limited Industrial Area shall be
set at places readily identifiable on the Zoning Map, such as streams,
roads or property lines.

Site Plan Requirement . Except for single family detached homes constructed
within a "minor" subdivision of less than five parcels, all forms of devel-
opment within the Critical Watershed District shall be required to have a

site plan prepared and approved before any building permits or land disturb-
ing activity takes place. All single family homes exempted from the site
plan requirement are still subject to a I I other requirements of this section
and in order to receive a building permit, a scaled drawing shall be sub-
mitted which indicates how the applicable requirements will be met. AM
site plans required under this section shall conform with the site plan
provisions of Section 24-12.1, and unless other requirements in the Zoning
Ordinance specify otherwise, final approval authority shall be vesTed in

the Subdivision Review Board. All development activities or site work
conducted after approval of the site plan shall conform with the specifica-
tions of said site plan. Minor amendments to established site plans for

development in the district nay be amended through action of the Subdivision
Review Board. For the purposes of this section, development shall be

defined as any new_ building activity 1) outside any subdivisions of record
which are at least partially complete and 2) consistent with the elements
described In the definition for Development found In Section 24-1.

Land Use Restrictions . Generally, the underlying zoning dtstrict(s) shall

control the land uses permitted, within the Critical Watershed District.
Besides those limitations, however, there may be several other permitted
use limitations which apply. Those further limitations are:

1. Water Quality Critical Area . In addition to the limitations on
permitted uses prescribed for the underlying zoning district,
the following restrictions shall apply to the Water Quality
Critical Area portion of the district.

a. Industries . No industries or any other businesses which
distribute or warehouse industrial materials may be located
within the Water Quality Critical Area.

b. Offices . Offices shall only be permitted on land parcels
of no less than one acre. Also, no office use on a single
parcel of land shall have more than 3,000 square feet
of gross floor area. Offices shall meet all other require-
ments of this section. These restrictions shall not be
construed as to prohibit home occupations as defined in

Section 24-12. P.
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c. Commercial and Servico Establishments . Uses which provide for

the sale of motor fuel for motor vehicles are prohibited

within the Water Quality Critlc.il Area. Other com-nercial

and service establishments shall only be permitted on land

parcels of no less than one acre. Also, no commercial or

service establishment on a single parcel of land shall have

more than 3,000 square feet of gross floor area. Commercial

and office uses shall meet all other requirements of this

section. These restrictions shall not be construed as to

prohibit home occupations as defined in Section 24-12. P.

d. Residential . There are no additional restrictions on the

type of residential land use allowed within the Water Quality

Critical Area.

e. Landfills or Waste Disposal . No landfills or waste disposal

facilities of any kind (except for septic tanks) may be located

within the Water Quality Critical Area.

Limited Industrial Area . In addition to the limitations on permitted

uses prescribed in the underlying zoning district, the following re-

strictions shall apply to the Limited Industrial Area.

a. Industries . Only those industries which do not use, store

or produce quantities or substances equal to or exceeding

the threshold amounts listed on the CERCLA or Michigan Lists

of hazardous materials may be located within the Limited In-

dustrial Area without a use permit. For industries classified

as "Tier III" industries (which excludes industries using

hazardous wastes and industries using or producing substances

which present an immediate hazard to health, safety or the en-

vironment), which use or produce one or more substances on the

above lists in at least the threshold amounts, a use permit from

the Board of Adjustment shall be required. No Tier 1 or I 1

industries shall be allowed within the Limited Industrial Area.

In addition to the normal review criteria considered for the

use permit, the Board shall consider the Special Requirements

for hazardous materials uses found in Section 24-12, KK of the

Zoning Ordinance. The Board, in issuing such use permit, may

designate conditions it feels are reasonable and appropriate to

ensure continued compliance with the requirements for the use

permit, as described in Section 24-12. KK.2.

b. Offices. There are no additional restrictions on the type of

office land uses allowed within the Limited Industrial Area.

c. Commercial and Service Establishments . There are no additional

restrictions on the type of commercial and service establishments

allowed within the Limited Industrial Area.
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d. Resident! a I . There are no additional restrictions on the type
of residential land use allowed within the Limited Industrial
Area.

e. Toxic or Hazardous Waste Disposal . No facilities which dispose
of toxic or hazardous wastes may be located within the Limited
Industrial Area.

Impervious Surface Limitations . In order to prevent an excessive amount of

stormwater runoff from damaging the water quality of the reservoirs, it is

necessary to encourage as much infiltration as possible of runoff from hard
surfaces onto land areas which can absorb and filter runoff. For the pur-
poses of this section, an impervious surface is defined as a surface composed
of any material that impedes or prevents natural Infiltration of water into
the soil. Impervious surfaces may include, but are not limited to: roofs,
streets, parking areas, tennis courts, driveways, patios, sidewalks, and
any concrete, asphalt or compacted gravel surface. Impervious surface cal-
culations for an individual development, shall be cumulative for original
construction or any subsequent additions which are made. The following
impervious surface limits shall be applied to the Critical Watershed District
as specified below.

1. Water Quality Critical Areas . There shall be a limitation of no
more than 6% of the land area of that portion of a single develop-
ment located within the boundaries of the Water Quality Critical
Area which may be covered by an impervious surface. Roof areas of

residential buildings may be excluded from the impervious surface
calculations if roof runoff Is kept from directly or indirectly
entering street or parking/driveway drainage systems, but rather

is directed to infiltrate the first one Inch of stormwater across
lawn or natural vegetation areas within the confines of the particular
development in which the roof is located.

2. Limited Industrial Areas.

For a development or portion of a development within the

Limited Industrial Area which does not have public sewer
service connected to it, there shall be a limitation of no

more than ]2% of the land area of that development within
the Limited Industrial Area which Is covered by an impervious
surface.

For a development or portion of a development within the
Limited Industrial Area which does have public sewer service
connected to it, there shall be a limitation of no more than 30?

of the land area of that development within the Limited
Industrial Area which is covered by an Impervious surface.

-4.
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c. Exceptlonc to the impervious surface limitations specified
in a) and b) above may be granted by City Council, upon

recommonda t- ion from the Subdivision Review Board. Considera-
tion of whether to grant such relief shall be based on a

demonstration, to the Council's satisfaction, that the site
plan reflects special features to safeguard against contamina-
tion of stormwater leaving the property, including the

infiltration, retention or detention of the first 1/2 inch

of stormwater runoff from impervious surfaces.

Special Runoff and Drainage Control Requirements . it is necessary to impose

several requirements on development in the Critical Watershed District in

order to prevent damage to water quality that is not necessarily attributed
to an individual property within a development. These requirements are as

specified below.

1. Stormwater Runoff Retention . For development within the Water
Quality Critical Area, measures shall be employed to infiltrate
or retain the first 1/2 inch of stormwater runoff from impervious
surfaces during a storm occurring within a 24-hour period. Fo-

development within the Limited Industrial Area, measures shall be

employed to infiltrate, retain or detain (detention being least

preferred) the first 1/2 inch of stormwater runoff. Methods to

accomplish that infiltration, retention or detention shall be

shown on the site plan. The area to which this requirement shall

apply may be for each individual lot within a single development,
or, the development as a whole. If the developer elects to satisfy
this requirement for the development as a whole, the site plan shall

indicate how any devices or structures used to accomplish the
retention or infiltration shall be maintained.

2. Stream Buffer . For all perennial streams indicated by a solid blue

line on the USGS topographic maps for land within Critical Watershed
District, a 50-foot vegetative buffer left in its natural state shall

be maintained on both sides of the stream bank.

For all areas designated as floodway or floodway fringe on the official

Zoning Map and located within the Critical Watershed District, a 50 ft.

vegetative buffer shall be maintained on both sides of the stream bank.

Street crossings, utility lines, recreational and greenway facilities

and recreation related paved surfaces may be allowed as exceptions to

the vegetative buffer requirement in perennial stream buffer areas,

floodways and floodway fringe areas. Such intrusion shall be minimized
or mitigated, to the extent possible.

3. Street Runoff and Drainage . New streets constructed within the Water
Quality Critical Area shall not require curb and gutter. New streets
which cross perennial streams within the Water Quality Critical Area
shall be designed in such a way to avoid direct runoff from pavement
surface into the stream it crosses. Such design features shall be

indicated on the site plan.

o-
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4. Underground Fuel or Chemical Tanks . There shall be no underground
fuel or chemical storage tanks allowed within either the Water
Quality Critical Area or the Limited Industrial Area. For the pur-
poses this section, underground refers to the burial of such tanks
below the surface of the ground or the covering of them by a berm
built above grade. Spill containment measures (i.e. dikes, double-
lined tanks, etc.) must be taken for any fuel or chemical tank.

Sewer Service Limitations . Several limitations on sewer service and
wastewater treatment facilities are imposed within the Critical Watershed
District in order to prevent discharges of untreated or inadequately
treated wastewater into the water supply, and to prevent dense urban
development patterns from encroaching into the District, creating risks
of stormwater runoff contamination. Those limitations and restrictions
are described below.

1. Water Quality Critical Areas . The following sewer facilities
restrictions shall apply within the Water Quality Critical Area
portion of the District.

a. Wastewater Treatment Facilities . No new public or private
wastewater treatment plants or community sewage treatment
facilities of any kind shall be allowed.

b. Sewer Service . No private sewer lines shall be allowed
inside the Water Quality Critical Area. No public sewer
lines or outfalls shall be allowed unless gravity flow is

provided to a point outside the Water Quality Critical Area
and the first one Inch of stormwater runoff from impervious
surfaces within the area served by the sewer lines is infil-
trated or retained. Sewer lines shall conform to standards
and specifications as set forth by the City Engineer for the
Water Quality Critical Area.

2. Limited Industrial Areas. The following sewer facilities restrictions
shall apply within the Limited Industrial Area portion of the Districts.

a. Wastewater Treatment Facilities . No privately owned discharg-
ing wastewater treatment facilities shall be allowed within
the Limited Industrial Area, and no expansions of existing
private discharging wastewater treatment facilities shall be
a I lowed.

b. Industrial Pretreatment Plants . Pretreatment facilities for
use by industrial firms to prepare wastewater for discharge
Into the public wastewater collection or treatment system shall
be allowed within the Limited Industrial Area.
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c . Discontinued Uso of Private Surfact; Dlscharne Facilities .

After d re<-|';oniiti li; litnfj 1o conpjy is sot hy tliu City Council,
no person shall continue to oporalo or use a private burfuci---

discharge sewage treatment system when publicly owned sev.or

lines are extended to or adjacent to the property served by

the private system.

Application of these Regulations to Project Partially Complete . For any

development which has received before August 13, 1984, either preliminary
plat approval or site plan approval, and which is at least partially com-

plete, any subsequent phases of said development included in the plat or

plan which was approved may be completed without being subject to the
additional regulations imposed in the Critical Watershed District. Any
additions, expansions, or phases which deviate significantly from a site
plan or preliminary plat approved before that date shall be subject to the
Critical Watershed District regulations. The Subdivision Review Board
shall make the determination as to whether any change from a previously
approved plat or plan is significant. A development shall be deemed at

least partially complete if occupancy permits have been issued for any of
the structures contemplated in the approved plat or plan.

-7-
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Toxics Program

The Division of Environmental Management's Water Quality Program, in

the Short Session of the 1984 General Assembly, received 14 p>ositions to

carry out a Toxics Program for the State of North Carolina. Of this group,

13 positions are working to support the Toxics Program, the other F>osition

is working at the laboratory to assist in overcoming the heavy analytical

workload and to develop a night shift in the interim.

Through the 1985-87 Biennium Budget Request, the Division of

Environmental Management has requested 30 additional positions; 10 of which

will be dedicated to the laboratory to perform analytical support; 6 of which

will be dedicated to supporting the permitting and compliance monitoring

activities. The remainder of these positions will be used to support the

statewide toxics program through working with the biological toxics,

chemical toxics, etc. in intensive investigations and basinwide evaluations as

well as other related activities in the areas of permitting and compliance

monitoring. The attached material gives a brief description of the

anticipated activities to be performed by the present staff and additional

staff in carrying out the first phase of the Toxics Program.

In addition to the request for expanded personnel and operating

funds, the Division of Environmental Management has requested a Capital

Improvement to add some 30,000 square feet to the laboratory. This

request, in itself, is not a part of the Toxics budget package, but will be

used to support the Toxics Program. As a part of the Capital Improvement

request, the Division has requested $550,000 for the purchase of equipment

(gas chromatograph, mass spectrograph, and other equipment) to support

the Toxics Program, The present laboratory facility does not have sufficient

personnel, space or equipment to support the Toxics Program.

Upxjn receipt of approval for the expanded personnel, operating budget

and the capital improvement request, the Division should be in a position to

carry out an adequate Toxics Program.
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Statewide Toxics Program

The Statewide Toxics Program has been designed to direct additional
resources toward the evaluation and elimination of toxic wastewaters
throughout North Carolina. To effectively address toxic contaminants,
resources have been increased regarding data collection and evaluation,
compliance activities, analytical analyses and the development of
appropriate technology to more effectively address this issue.

For several years, most efforts toward controlling toxics have been
approached by an individual chemical approach. However, this approach is

no longer effective or feasible if not complemented by additional evalu-
ation techniques such as toxicological bioassays. In the first quarter
of this year, the Division of Environmental Management has performed
over seventy screening toxicological bioassays for acutely toxicity
analyses. Eight additional studies have been performed on the potential
of dischargers waste to be chronically toxic and two flow through studies
have been conducted on whole effluents over extended periods of time.

These studies, accompanied by permit reviews, have already yielded in

the requirements of 11 dischargers to perform acute bioassay nranitoring

as part of their oermit requirements. Furthermore, forty-six additional

dischargers are in the process of being required to perform this type of
monthly monitoring. The implementation of this program is further being
coordinated through compliance, analytical support and program planning.
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Budgets

MSW, Toxics. PPP

FY 34-35

TOXICS :

Appropriated Funds

$550,272

Budgeted

Salaries & Fringe S 350,236

Operating 200,036

Total $ 550,272

Expenditures To Date

Salaries 4 Fringe $ 55,735.00

Operating 49,940.59

Total $105,675.59

NSW:

Appropriated Funds

$346,534

Budgeted

Salaries & Fringe $ 186,795

Operating 159,739

Total $ 346,534

Expenditures To Date

Salaries & Fringe $ 25,837,00

Operating 40,860.48

Total $ 66,697.48.

PPP :

Appropriated Funds

$116,150

Budgeted

Salaries & Fringe $ 48,139

Operating 68,011

Total $116,150

Expenditures To Date

Operating $ 471.93

Total $ 471.93
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Personnel

1. Mutn'ent Sensitive Watershed

3 Positions Appropriated

7 Positions Filled

I Position oeing interviewed for

2. Statewide Toxics Program

14 Positions Appropriated

II Positions Filled

1 Position being interviewed for

1 Position being recommended for employment

1 Position not yet established by State Personnel

3. Pollution Prevention Pays Program

2 Positions Appropriated

Positions Filled

2 Positions are being established by State Personnel at the present time.
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Statewide Stratesr/ "or Toxics Control

Discussion

The manufacture and use of chemicals have increased dramatically

since World War II. Total U.S. production of synthetic organic chemicals

was less than one billion pounds in 19^1- U.S. production of the top 50

organic chemicals was over 170 billion pounds in 1978. The chemical

Abstract Services has listed over 5 million chemicals in its data banks.

The chemical inventory conducted by the U.S. Environmental Protection Agency

lists over 44,000 chemical substances which have been manufactured, imported,

or processed for commerical purposes in the U.S. since 1975. This review

was conducted under the authority of Section 8 of the Toxic Substance

Control Act (P.L. 94-469). This inventory did not include chemical sub-

stances such as pesticides, food additives, pharmaceuticals, and cosmetics

as they were excluded by regulation.

Chemicals and chemical products have become a vital part of our daily

living. They are involved in virtually every aspect of life . Most

chemicals, when manufactured or used under the appropriate conditions,

present little risk of adverse impacts on human health or the environment.

However, many chemicals, if improperly manufactured, usee, or handled may

cause severe environmental damage.

It is clear tr.at past ma.iufaof-re . use. handiir.g , ciscr.arge. ar.z

disposal practices for chemicals nave resulted in contamination of tne

environment. Some impacts, such as contamination of fish, result in loss

of value of t.nis natural resource. Other impacts, such as impairment of

reproductive ability, have a direct effect on organisms within the ecosystem.

Chemicals have long been associated with carcinogenicity, mutagenicity, and

teratogenicity in biological organisms, including man. Thus, with such a
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large magnitude of potential problenis. it is imperative that programs

be developed and expanded to address these issues for the protection

of the environment and the well being of our citizens.

The impacts of potential toxic compounds can be observed throughout

North Carolina. Adeauate water supplies are critical from Manteo to

Murphy. Recently this area has been highlighted by concerns over Jordan

and Falls Lakes. Similar concerns have arisen over other potential

water supplies sucn as tne proposed Randleman Lake project. Other conce.'-ns

are present in all of our developed watersheds of the State. Recent work

by the Department on Biocide effects and uses within the State has also

raised many unanswered questions concerning just what compounds are in our

waters.

Federal and State laws and regulations have been enacted to address

toxic pollutants. The 1972 amendments to the Clean Water Act states

"It is the national policy that the discharge of toxic pollutants in toxic

amounts be prohibited." Mechanisms for implementing this policy are pro-

vided in Section 301 (technology based effluent limits for NPDES permits);

Section 302 (water quality standards); Section 30^ (water quality criteria):

and Section 30T (toxic effluent standards), of Public Law 92-500.

The North Carolina Administrative Code. Title 15; Chaster 2: Sub-

chanter 2E: Sections .0205 anc .0211 acc.-es3 standa.-ds for toxic sutsta.-.ces

and compounds. Section .0206 states: The concentration of toxic substances

in the receiving water, shall not exceed one-one hundredth of the 96 hour

LC value. Section .0211 states: Toxic wastes, oils, deleterious sub-

stances; colored or other wastes, whether alone or in comcinatior with otner
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substances or wastes as will not render the waters unsafe or unsuitable

as a source of water supply for drinking, culinary, or food processing

purposes, injurious to fish and wildlife, or adversely affect or impair

the waters for any other best usage.

For several years most efforts toward controlling toxics have been

approached by an individual chemical approach to control specific

pollutants. Yet, this approach alone presents many problems. Evaluating

toxics by individual compounds is dependent on the knowledge of toxicity

of the compound, and it is dependent on the knowledge of chemical mixtures

of waste products . Other factors which hinder this approach are the re-

quirements to identify and quantify all those compounds that may be in a

wastewater source. With the extremely vast number of chemicals in use

today, and with approximately 2000 plus new compounds being developed each

year, it is mandatory that other innovative approaches be employed to

evaluate toxics statewide in North Carolina.

Bioassay and biological techniques are essential to compliment our

chemical quantification capabilities. Biological toxicity testing has

proven to be a powerful tool in the determination of effluent and discharge

toxicity because it directly measures the response of living organisms to

pollutants. These techniques have an advantage over the chemical approach

which may not identify all toxic pollutants in a wastewater, and the chemica]

apcrcacr. za.r.r.zz assess syr.ergisiic effects.

The control of tcxic sutstar.ces is essential for the protectior of

public healt.-. of the citizens of North Caroli.ia and for the assurance of

the availability of safe drinking water supplies for continuec economic

growth of the State. Protection of our natural resources is ma.'~.datory , and
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can only be accomplished by adequate suppon: for our exiscirrg programs.

The current staffing and support funds now available are totally in-

sufficient to provide the necessary levels of activities required to

efficiently and effectively address toxics in North Carolina. Whereas

the basic organizational structures exist for the implementation of these

programs; it ia restrained in its -ffectiveness by insufficient staffing and

operational support funds.

I
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Strategy of Toxica Evaluation

An effective and responsive toxics program ir. North Carolina car

be structured and implemented within the existing framework of our

organization. The overall strategy approaches will be multi-faceted

and will address several levels of comprehensive evaluations. The

implementation will be coordinated through five maior comronents

•

monitoring; permitting; compliance; analytical support and program planning.

Each of these major comoonents will have multiple responsibilities, capa-

bilities, and expertise necessary to comprehensively address toxic compounds

in the environment.

Monitoring : Ambient monitoring activities will be a key component

in the strategy to address toxics. The program will be directed toward the

collection and evaluation of data from selected critical sites statewide to

enable a comprehensive evaluation of trends, current compound levels, and

priority water bodies. Identified critical areas will require additional

intensive evaluations to locate sources of contaminants which nay be ..ntering

the aquatic environment. Various levels of the food chain as well as the

water medium will be evaluated for bicaccumulation, as well as comcrenensive

evaluation of otner compounds present. The information will center =.rou.-.c

fish tissue, mac.-oinvertebrate accumui.ation. sedimer.'. accumulation, a.nc wa--er

• J - ^T ^'^ar^i"-' e,iKc*-ar'"<== inc'udinfiT heavv net.ai
quality levels for a wide variety c: chem--^- su-s-an--- inc.aa-Jt

syn-heti: orgar.i: cr.e=icals . anc selectee restici-es.

Bioassav : Bioassay evaluations will be the most important tool for

an effective evaluation of toxic compounds and mixtures of substances that

are entering the State's waters. Bioassay evaluations are very important.
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as they evaluate whole waste and can detect toxicity due to individual

cocpounds, several compounds, as well as evaluate synergistic properties

of a waste. The program will consist of a screening program for the

identification of potential sources that require additional evaluations,

acute and chronic procedures for the evaluatior of short term and long

term effects, and will include resources for toxic criteria and guideline

development in North Carolina. These capabilities will enable evaluations

of point source, ncn-pcint source, as well as individual compound evaluations

as they relate to impact to the aquatic environment and public health. The

current bioassay program has been in existance about one year. At this time

approximately 70 facilities have been screened for potential toxicity

problems. Approximately 45?!> have not indicated problems and 55% will re-

quire additional evaluations. Currently, requests have been received for an

additional 55 sites that require evaluation. In manpower, this relates to

a backlog of over three years to accomplish with existing resources, and

the demand for additional evaluations are increasir.g daily.

Biological Monitoring : The symptoms of toxic impacts usually result

in changes in the components of the aquatic environment. The sole use of a

chemical by chemical approach in evaluating problems is not only indirect,

but normally inadequate for a comc.-snensive evaluation. There are numerous

reasons that biological parameters aust be emrloyec in su::pcrt of chemical

information. Chemical studies alcr.a do not integrate possible fluctuations

in water quality between samplir.g periods; therefore, short term critical

events may be missed. The biota, including macroinvertebrates , plankton,

and. fish, however, reflect both long-term and short-term water quality

conditions. These various species of aquatic life are excellent water

quality indicators as they are founc in all aquatic habitats, are less
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mobile than may organisus , and are easily collecte(i. The aqua:ic biota

integrate and monitor the effects of a wide array of potenriai pollutants

and include both synergistic or antagonistic effects. The use of biological

monitoring techniques enable analysts to determine critical area for more

intense investigations, evaluate water quality trends, determine lengths of

impacted water bodies and also provide a general tool to effectively in-

tegrate biological and chemical information.

Intensive Surveys : Intensive survey capabilities are an integral

part of all programs which require specialized data collection and evalu-

ation. The intensive survey program enables special studies to be

accomplished to integrate necessary physical, chemical, and biological

data to support regulatory actions, enforcement, permit limitations, and

data assessment. The intensive survey program enables efficient and

prompt responses to critical situations both short and long term to allow

necessary information for final assessments and actions. This area of

expertise will work closely with the other disciplines concerning specific

compound identificaiton, quantification, and data evaluation.

Data Support : With the generation of vast amounts of data and infor-

mation including chemical, biological, and toxicological, it is necessary

to develop strategies of coordinating and disseminating that information

in a timely, orderly, and accurate mariner to assist ir. proper data evaluation.

There are numerous computer data oanKs witn hundreds of thousands of pieces

of information that are extremely valuable for precise, accurate, and timely

responses and evaluations. The expansion of our data handling capabilities

will be essential for the operation of an efficient, effective, and re-

sponsive toxics program.
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Pennltting : One of the procuc'.s of ar. effective tox.ca prograr. w.ll

be a more comprehensive review of NPDES permit limits for facilities. Many

evaluations will result in additional toxics considerations as wasteload

allocations and permits are prepared. It is essential that staff be available

to incorporate biological, chemical, and toxicological requirements and re-

strioitons in permits to dischargers. Another responsibility of this program

will be the interaction between government agencies and industries to develop

the idea of Pollution Prevention Pays.

compliance and Facility Oversight : Currently, the Water Quality Program

permits over 2700 individual facilities to discharge to the State's waters.

Ensurance of permit compliance and facility review and evaluation is a key

component of an effective toxics strategy. As toxicity limits and additional

chemical limits are included in the permitting process, it will be essential

that we increase our capabilities to monitor and assess discharge facilities

to ensure adherence to permit restrictions. We should provide technical

training and expertise to wastewater treatment plant operators, and also

evaluate treatment plant operations and designs to ensure adequate waste treat-

ment necessary to protect the State's wate.-s. At current staffing levels only

approximately 20)(. of the 2700 plus facilities are inspected yearly. At tnis

rate some facilities may not be inspected but every 3-5 yea.-s .
Based or. the

total personnel available, each staff member assessing facility compliar.cs would

be rssponsicle for ever ICC facilities eacn. witn more facilities being per-

-. _ , , ^- . ... --... --^..asia- i>—-- = = "5 or. ^.".15 rrocrai
mittec mont.-._y. -..i-c. t..e ne. ===.-.• --- — :

—

is mandatory. I

Analytical Laooratory Support : An effective statewide toxics program

will necessitate adequate analytical support for all phases of the evaluation

program. Precise and quality assurec data will oe of extreme impc.-tance
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for a successful program. Current staffing is insufficient even for the

level of present operations. Backlogs of samples for analysis constantly

exceed 1-2 years of work. Evaluations are curtailed; follow-up Investi-

gations are limited because of the lack of adequate analytical staffing,

equipment, support funds, and space restrictions. With increased assessment

of toxic compounds, it will be necessary tc develop aore sophisticated

methodology to enable organic and metal compound analyses at much lower

detection limits. Sampling techniques and analytical procedures also re-

quire additional evaluation. Impacts are caused by chemicals at the part

per trillion range, yet we now struggle with existing manpower and equipment

to calculate levels at part per billion or part per million. Such capa-

bilities are paramount to control, regulate, permit, and evaluate toxic

compounds

.

Program Planning : Initial toxicity studies are highly technical and site

specific. As numerous studies are completed, and as expanded capabilities are

developed, it is extremely important to increase the capability to implement

sound management programs to deal with toxicity issues. Reclassifications

and water quality assessments will require factoring in the relevant toxicity

information. Close coordination with other state, local, and federal

agencies will be necessary to increase efficiency and facilitate good com-

munications. New policies, program directions and regulatory authorities

will also recuire deveioament

.
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A BILL TO BE ENTITLED

AN ACT TO PROVIDE REGULATORY FLEXIBILITY IN THE SETTING OF

WATER QUALITY STANDARDS AND ^4ANAGEMENT PRACTICES.

The General Assembly of North Carolina enacts:

Section 1. Chapter 143 of the General Statutes is

amended by repealing subsection (c) of G.S. 143-215.

Sec. 2. This act is effective upon ratification.
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REGIONAL WATF.K RESOURCE PROGRAMS

The Triangle J Council of Governments (TJCOG) serves

six county and thirty municipal governments in the Raleigh-Durham-

Chapel Hill area. TJCOG 's membership includes Orange, Durham, and

Chatham Counties in the Jordan Lake watershed. For the past 10

years, Triangle J has operated a Regional Water Resources Program

which consistently ranks as the top priority of its elected member-

ship. This program has enabled local governments in the Triangle

area to address practical and policy-level issues of water quality

and supply protection in an open, coordinated manner which is

essential for inter-local cooperation. Through this approach.

Triangle J was primarily responsible for formulating a strategy

and guidelines for protecting the Falls and Jordan Lakes water qua-

lity from excessive suburban and industrial development. TJCOG '

s

Water Resources Program is generally recognized as the most effective

inter-governmental effort of its type in North Carolina, and one of

the best in the southeast.

The Triangle J program was originally funded under EPA's

areawide Water Quality Management Program. With the phasing out of

EPA's "208 Program" in 1981, Triangle J experienced a 70 percent

loss of external funding for its water resource activities. Since

1981, TJCOG has relied on an annually decreasing share of federal

205(j) support passed through the North Carolina Department of Natural

Resources and Community Development. Although the State will con-

tinue to receive this limited amount of federal money through

FY '85, NRCD will make no further commitments to allocate any of

it to Triangle J.
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The local governrnents who comprise TJCOG consider the

Water Resources Program to be one of the agency's top priority

activities. They have expressed this support--in the face of

dwindling outside funding--by increasing their local contribu-

tions to the Water Resources Program from $6,000 in 1978 to over

$50,000 in the current Water Resources Program budget. It is un-

likely that enough additional local money can be generated to

offset the impending loss of federal pass-through funds. To main-

tain Triangle J's Water Resources Program at its present activity

level will require at least an additional $50,000 a year. The

attached outline summarizes the scope of a fully-staffed Triangle

J program.

Piedmont Triad Council of Governments also needs funds

with which to begin a water resources program smiliar to the one

that has been so effective at Triangle J. Officials there estimate

Piedmont Triad needs from $45,000 to $50,000 to start up such a

program.
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Water Supply Protection: Existing and Future Sources

Ix)cal Ordinances cS, Regulations - Watershed/ltosin-wi(l(^ Uiii IOnni l.y

• Tradeoffs Among Water Quality Control Methods - Point Source Vs.

Nonpoint Pollution; Source Control Vs. l-Jid-of-Pipe 'IVeatrnGiit

Policies & Procedures of State Water Resource Agencies - Existing

Programs, Regulations, and Practices; e.g., Monitoring and Enforce-

ment, Permitting, Water Quality Classifications and Standards;

Policies for Water Supply Allocation, Interbasin Transfer, Etc.

(Other Water Supply Protection Issues)

Water Supply Development

• Identify & Preserve Best Available Surface and Groundwater Sources

Promote Economies of Scale for Joint Ventures Among Local Juris-

dictions - Water Supply Sources and Treatment/Distribution Systems

• Recommend Best Legal/Institutional Arrangements for Inter-Local

Collaboration

Reconmend Capital Improvement Programming Needed for Such Joint

Ventures

(Other Water Supply Development Issues)

Local Assistance

Local Ordinances, Regulations

Site Plan Review for New Developments

Capital Improvement Programning/Budgeting/Financing

• Water Conservation, Drought Management Strategies

• Operation & Maintenance Training/Assistance for Small Town Utilities

(Other Technical and Administrative Services Requested by Local

Governments)
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SESSION T9 ~sZ

INTRODUCED BY:

Referred to:

6

1

2 A BILL TO BE ENTITLED

3 AN ACT TO PROVIDE FOR THE SALE OF CLEAN DETERGENTS IN NORTH

^ CAROLINA.

5 The General Assembly of North Carolina enacts:

Section 1. Article 44 of Chapter 14 of the

7 General Statutes is amended by adding a new section to read:

8 "14-346.3. Sale of cleaning agents containing phospho-

9 rus . -- (a) No person shall sell any cleaning agent which

10 contains more than five-tenths percent (0.5%) phosphorus by

11 weight, other than a cleaning agent for machine dishwashing

12 or cleansing of medical and surgical equipment.

13 (b) No person shall sell any cleaning agent for

14 machine dishwashing or cleansing of medical and surgical

15 equipment that contains more than eight and seven-tenths

16 percent (8.7%) phosphorus by weight.

w (c) No person shall sell any chemical water condition-

18 er that contains more than twenty percent (20%) phosphorus

19 by weight.

20 (d) For purposes of this section:

21 (1) 'cleaning agent' means any laundry detergent,

22 laundry additive or dishwashing compound.

23 (2) 'chemical water conditioner' means a water

24 softening chemical or other substance
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21
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24

25

26

27

28

containing phosphorus and intended to treat

water for machine laundry use.

(e) Cleaning agents used for industrial processes and

cleaning, or for cleansing dairy equipment, or for other

agricultural uses are not subject to this section.

(f) Any person who violates any provision of this

section shall be guilty of a misdemeanor punishable by a

fine not exceeding five hundred dollars ($500.00)."

Sec. 2. This act shall become effective January

1, 1986.

Page
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North Carolina

Agricultural Cost Share Program

For

Nutrient Sensitive Waters

Purpose: To reduce the input of agricultural nonpoint source
pollution (sediment, nutrients, animal wastes and
pesticides) into the Falls and Jordan Lakes and
Chowan River.

To assist farmers in making their production operations
more efficient by increasing the level of on-farm
management.

Eligible
Areas: The Falls, Jordan and Chowan River Watershed portions

of the following counties - Rockingham, Caswell, Person,
Granville, Guilford, Alamance, Orange, Durham, Chatham,
Wake, Northampton, Hertford, Gates, Bertie and Chowan.

Cost Shared
Practices: Conservation tillage, diversions, filter strips, field

borders, critical area planting, sediment control
structures, sod-based rotations, grassed waterway, strip-
cropping, terrace, cropland conversion to grass or trees,
grade control structures, water control structures and
animal waste management systems.

Cost Share
Rate: 75% of the average cost for each practice (farmer provides

25% which can include in-kind support)

.

Up to a maximum of $15,000 per year to each applicant.

Cost Share
Agreement: Both annual and long term agreements (3 years) will be

available.

Applicants who receive cost sharing will be required to
maintain and continue the practices for a specified
minimum life and agree to perform certain fertilizer
and/or waste management practices.

Application: Applications for cost sharing will be accepted as of
September 4, 1984.

Where: The ^Soil and Water

Conservation District Office.

J : Telephone ( )
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AGRICULTURAL COST SHARE PROGRAM FOR
NUTRIENT SENSITIVE WATERS

PURPOSE: To reduce the inpul of agricultural nonpoinl source pollution

(sediment, nutrients, animjl wastes and pesticides) into the Falls and Jordan

Lakes and Chowan River.

To assist farmers in making iheir production operations more efficient by

increasing the level of on-farm management.

AREAS: The Falls, Jordan and Chowan River Watershed portions of the

following counties - Rockingham, Caswell, Person, Granville, Guilford,

Alamance, Orange, Durham, Chatham, W.ike, Norlh.implon, Hertford, G.ites,

liertie and Chowan.

COST SHARED PRACTICES: Conservation tillage, diversions, filter strips,

field borders, critical area planting, sediment control structures, sod-based

rotations, grassed waterways, slripcropping, terraces, cropland conversion

to grass or trees, grade control structures, water control structures and animal

waste management systems.

COST SHARE RATE: 7.5% of the average cost for each practice (farmer

provides 25% which can include in-kind support).

Cost share incentive payments will be provided for conservation tillage and

land application of animal wastes.

Up to a maximum of $ 1 5,000 per year to each applicant.

COST SHARE AGREEMENT: Both annual and long term agreements

(3 years) will be available.

Applicants who receive cost sharing will be required to maintain and continue

the practices for a specified minimum life and agree to perform certain fertiliser

and/or waste management practices.

APPLICATION: Applications for cost sharing are now being accepted at your

local Soil and Water Conservation District office.

This informjtion was provided by the Department of Njlural Resources and Communiiy
Development, Division of Soil and Water Conservation.

5,000 copies of this public document were printed at a cost of $50.00 or $.01 per copy.

September 1984
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8. Nutrient Sensitive Waters Program ;

This program is for evaluating the

waters of the State with respect to

identifying those that are nutrient

sensitive and those where eutrophi-

cation trends are occurring.

Adequate data collection and

interpretation, as well as effective

compliance monitoring, are vital to

identifying and correcting those

situations where eutrophication or

excessive nutrient inputs are an

existing or imminent problem.

315,804
(8)

293,172
(11)
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STATE GOALS AND POLICY BOARD

Issue Paper

Prepared by Sheron Keiser Morgan, Ph.D.

Issue: Financing Water and Waste Water Treatment Facilities

Background: Local Governments In North Carolina are faced with the need
to make substantially larger Investments In water and waste
water treatment facilities than they previously had

anticipated. EPA has reduced Its share of eligible costs
from 75 percent to 55 percent and has restricted the
definition of eligible costs to "current needs." Since most
projects Include additional capacity for anticipated growth,
the effective rate of EPA match declines to about 42 percent
of total project cost.

Funds from the 1977 Clean Water Bond Program were exhausted
earlier this year. Revenues from the 1/2 cent sales tax
which are dedicated over the next 10 years to water and
waste water treatment facilities are sufficient to cover
only 9 percent of the waste water treatment needs Identified
on the 1982 EPA Needs Survey.

Indications are that the Legislature will nnove to consider
some form of assistance to local governments In financing
water and waste water Investments. In the absence of
alternatives, the most Hkely proposal to emerge will be

designed along the lines of earlier Clean Water Bond
programs. Such a program would tend to perpetuate the
current expectation among local officials that a sizeable
portion of needed Investments In water and waste water
treatment might continue to come from outside.

This paper 1s being prepared under the aegis of the State
Goals and Policy Board to encourage consideration of a wide
range of financing options, with careful consideration being
directed to the long-term policy implications of each
option.

This draft was reviewed and modified by the Water Resources
Committee of the State Goals and Policy Board, chaired by
Kenneth Dews. The Committee then met with the Legislature's
Water Pollution Study Conimlttee, chaired by Senator Russell
Walker and Representative Charles Evans. Senator Walker
Invited staff to present the same Information to the
Falls/Jordan Study Committee which, after review of the
paper moved to include its contents 1n the committee's
proceedings, along with a recommendation that the
Legislature aggressively seek a solution to the problem of



x-^

FINANCING WATER AND WASTE WATER FACILITIES IN NORTH CAROLINA

This paper 1s being prepared under the auspices of the Water
Resources Subcommittee of the State Goals and Policy Board. It Is

expected to go through several additional drafts, reflecting the

further Input of local government officials, legislators,
representatives of environmental groups, academics, private citizens
and the leadership of the In-coming administration. A final draft of

the paper will be available by early March, 1985.

The purpose here Is to outline briefly the Issues confronting
state and local governments In the face of cut-backs In federal

financing of water and waste water facilities, to suggest some
possible policy objectives which might be pursued If the state
undertakes a new program to provide assistance, and finally, to
Identify a range of options which might be considered and to provide
an analysis of the advantages and disadvantages and the costs of each
option.

Financing Issues In the Face of Federal Cut-backs

Federal funding for waste water treatment has declined from a high
of $110 million In 1976 to only $42 million 1n 1984. Of even greater
Importance to Individual projects, the federal share declined as of

October 1, 1984, from 75 percent to 55 percent; moreover, the costs
eligible for federal match are now limited to current need, even
though plants are generally built to meet anticipated twenty-year
need. This means that the effective rate of federal match Is

somewhere between 35 percent and 45 percent. Funds available under the
state Clean Water Bond program were exhausted this year, leaving local

governments to bear the full cost of the non-federal share.

Questions raised by these cut-backs In federal funding Include:

What Is the capacity of local governments to finance water
and waste water trealxiitmt facilities 1n the absence of
outside assistance?

What Is the appropriate role for state government? In

facilitating financing? In covering some portion of the
total project cost? In providing leadership 1n planning and

management?

Should the state assume more responsldi 1 1ty for financing
waste water treatment facilities than for tho development and
treatment of water supply?
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FINANCING WATER AND WASTE WATER FACILITIES IN NORTH CAROLINA

This paper Is being prepared under the auspices of the Water
Resources Subcommittee of the State Gtoals and Policy Board. It Is

expected to go through several additional drafts, reflecting the
further Input of local government officials, legislators,
representatives of environmental groups, academics, private citizens
and the leadership of the In-coming administration, A final draft of
the paper win be available by early March, 1985.

The purpose here Is to outline briefly the Issues confronting
state and local governments In the face of cut-backs In federal
financing of water and waste water facilities, to suggest some
possible policy objectives which might be pursued If the state
undertakes a new program to provide assistance, and finally, to
Identify a range of options which might be considered and to provide
an analysis of the advantages and disadvantages and the costs of each
option.

Financing Issues In the Face of Federal Cut-backs

Federal funding for waste water treatment has declined from a high
of $110 minion In 1976 to only $42 million In 1984. Of even greater
Importance to Individual projects, the federal share declined as of
October 1, 1984, from 75 percent to 55 percent; moreover, the costs
eligible for federal match are now limited to current need, even
though plants are generally built to meet anticipated twenty-year
need. This means that the effective rate of federal match Is

somewhere between 35 percent and 45 percent. Funds available under the
state Clean Water Bond program were exhausted this year, leaving local
governments to bear the full cost of the non-federal share.

Questions raised by these cut-backs In federal funding include:

What Is the capacity of local governments to finance water
and waste water treatment facilities In the absence of
outside assistance?

What Is the appropriate role for state government? In

facilitating financing? In covering some portion of the
total project cost? In providing leadership In planning and
management?

Should the state assume more rosponsUM 1 ity for financing
waste water treatment facilities than for the developmont and
treatment of water supply?
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How do the answers to these questions affect the changing
nature of the state/local partnership In supporting growth
and protecting the environment?

Possible answers to these questions will be explored In the following

sections.

Changing RoleSf Changing Expectations: State and Local Govemnents

Prior to the federal Clean Water Acts and the matching funds

available through the Environmental Protection Agency* the
construction and operation of water and waste water treatment
facilities was solely a local government responsibility. Federal

Intervention brought higher standards which required larger
Investments than might otherwise have been made by local governments
left to their own discretion. As an Incentive to conform to these
higher standardSi the federal government offered to match local

expenditures at a ratio of 75 percent federal/25 percent local. At the
same tlmei the State of North Carolina offered to contribute one half
of the local share. As a result, local governments have come to
expect that the largest share (as high as 87 and 1/2 percent of the
total Investment) might be financed from outside. Now suddenly, the
federal share Is declining below 50 percent and no state matching
grants are available. Local governments which did not received EPA
201 funding before October 1. 1984 are faced with substantially larger
local Investments than they had anticipated.

A similar pattern has emerged In the financing of water supply. A

major difference, however, was the fact that the purpose of federal
and state participation was to promote economic development and, In

emergency situations, to protect public health. Recent declines In

federal funds for water supply— from the Farmers Home Administration,
HUD and EDA—have paralleled the cut-backs In EPA waste water
treatment funds. In the case of the Farmers Home Administration,
which 1s the most Important source of funds for smaller communities,
the problem 1s aggravated by the fact that a declining number of small
communities In North Carolina are eligible due to rising per capita
Incomes. On the other hand, these local governments are In a better
position to finance the projects themselves.

In 1981, the General Assembly authorized a referendum on a third
Clean Water Bond program. Recession In the national economy
accompanied by high Interest rates discouraged the governor from
calling for the referendum In 1981 and 1982. In 1983, the Gonoral
Assembly rednded the authorization for the Clean Water Bond
referendum and adopted. Instead, an additional 1/2-cent local option
sales tax and stipulated that 40 percent of the municipal receipts be
allocated to water and waste water treatment facilities for the first
five years and 30 percent for the next five years.

The estimated revenues from 40 percent of the 1/2-cent sales tax
to be allocated to water and waste water treatment total $164.5
million over a ten-year period or only 9.7 percent of the $1.7 billion
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In waste water treatment needs Identified on the 1982 EPA Needs
Survey, Even If receipts from the 1/2-cent sales tax are adequate to
meet water and sewer needs, the fact that the tax revenues are spread
across all communities regardless of need means that the revenues
available are frequently Inadequate to finance particular projects.

Note: data and analysis to complete the following two paragraphs
will be available In late December.

Column »« In the attached Table shows the percent of the needed
Investment 1n each waste water treatment facility which could be
financed by receipts from the 1/2-cent sales tax In a given year.
(Close this paragraph with a discussion of limited usefulness of the
1/2-cent sales tax as a source of up-front construction costs, but
fact that It may be an important source of revenue for debt service.)

(Insert paragraph discussing local capacity to finance water and waste
water treatment with general obligation bonds, et. al . data to
demonstrate need for state assistance.)

Declining federal support, when coupled with forecasts of continued
growth In population and employment and a commitment to maintaining
high water quality standards, suggests the need for a najor new state
Initiative which clearly delineates both state and local
responsibilities In providing water supply and meeting water quality
standards and which generates adequate revenues to neet both current
and long-'tem needs.

Possible Objectives for State Policy Over the Next Five Years

This discussion of policy objectives assumes that EPA«s allocation
to North Carolina will be $42 million per year over the next five
years and that the matching rate will be 55 percent of current need.
or an effective rate of 42.6 percent of the total cost of construction
Including excess capacity for anticipated growth. (This estimate of
the effective rate Is based on an average of the projects now on the
Priority List for 1985. The total cost of these projects Is $32.5
million, of which EPA will provide $13.8 million.)

Outlined below are seven policy objectives which deserve serious
consideration 1n framing legislation to provide state assistance to
local governments In meeting their water and waste water treatment
needs. These policy objectives will be used as a basis for comparing
and evaluating the financing options presented In the following
section.

As an over-riding consideration, 1t Is Important to note at 1 he
outset that whatever particular form a program of state assistance may
take, it ought to be fra«ed with careful consideration for the
precedents It may be setting and the expectations it may be creating
on the part of local governments. A conscious decision ought to be
made allocating responsibility between state and local governments and
assuring that the necessary revenues are available to cover
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anticipated expenditures over the long-term.

A state program of assistance to local governments 1n financing

water and waste water treatment facilities ought to address both the

need to maintain and Improve water quality and water supply and the

need to support the growth of population and jobs. In order to do soi

a program might be designed to realize one or more of the following

specific objectives:

To assist local govomiBBnts In financing the construction of

waste water treataent facilities to neet the current backlog

of needs.

Discussion: Projects on the EPA Priority List
represent the current back-log of unmet needs for

waste water treatment facilities. The "current

backlog of needs" Include all those projects
required to meet EPA water quality standards given

existing levels of effluent. A substantial numbut

of these communities are under morltorlum (I.e., no

additional discharge from any source,) and many are

violating water quality standards.

The total non-federal share for all projects on the

EPA Priority List and all communities under

morltorlum amounts to $258 million. These projects

account for 27 percent of the $1.7 billion on the

EPA Needs Survey.

To assist local governments In financing an additional 6

percent of long-tera (20-yr) waste water treatment needs,

over and above the EPA priority list.

Discussion: In order to avoid giving "entitlement"
status to projects on the current fPA Priority
List, It would be desirable to provide funds for o

limited number of projects which are not currently

on the Priority List.

In the absence of additional EPA funds, a grant

program might need to cover up to 50 percent of the

total cost of construction and a loan program might
need to cover up to 100 percent of the cost of

construction. These grants or loans might be

allocated on the basis of economic development
potential or the threat posed to water quality.

To provide $100 all Hon In assistance to local governments In

meeting their long-tenn water supply needs.

Discussion: Water supply has traditionally bc'ii j
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function of local governmentb. Tho role of stato
governnrtont has boon to provide assistance In cases
1) where thero I5, a clear throat Vu public health
and the local government lacks the resources to
respond In a timely manner, or 2) where expansion
of the local economy Is directly dependent on the
availability of publicly supplied water and the

local government lacks the resources to respond In

a timely manner.

Respecting this traditional division of
responsibility between state and local government,
these funds might be allocated to projects on thQ
basis of public health considerations or economic
development potential.

4. To anticipate and prepare for the eventual elnlnlatlon of EPA
funding for waste water treatment—now estlaated to occur In

1992.

Discussion: EPA Assistant Administrator for Water
Jack E. Raven was quoted recently as saying that
the federal role 1n financing waste treatment plant
construction Is generally expected to hold steady
at current levels until 1992, at which point
funding will begin declining to zero by 1996.
Citing an EPA task force report due out later this
fall, he listed three major options for financing
through 1991: "continuing the current construction
grants program; federal grants to states for

establishing self-sufficient financing banks or

loan programs; and public-private partnerships."
The report will recommend that states be allowed to
choose from among these options. This option 1s

also favored by the U.S. Treasury as a way of
reducing the federal deficit over the long term.Cl]

5. To bring user foes for water and sewer services up to levels
which reflect the full cost of producing these services, thus
moving local governments toward a solid foundation for
long-term financing of water and waste water treatment needs.

Discussion: A recent survey by the Water Resources
Research Institute Indicates that custoriers paid an

average of $1.04 per 1000 gallons for water service
and $0.87 per 1000 gallons of waste treated. [21

Revenues from cystoniers covered only 76 percent of
expenditures by local governments, the major
portion of the balance being derived from federal
and state construction grants for waste treatment



r-.f

plants. This data clearly Indicates that current
rates do not Include provision for replacement
costs. Moreover, 20 percent of the cities In the
survey had revenues less than operating costs. [3]

In addition to raising rates, differential pricing
of services, providing lower rates to Industrial
and commercial customers, may need to be
discontinued. A recent article in the Harvard
Business Review suggests that Industrial use can be
reduced dramatically at relatively small cost to
producers, but that these modification rarely occur
unless prompted by Increases In user fees.C4]

To encourage planning by local governments for water supply
and for operations and maintenance, capital replacement and
financing of water and waste water treatment facilities.

Discussion: Improved planning and management could
reduce costs by carefully phasing capital
Investments and by making greater use of existing
facilities through management of demands (eg.,

giving large Industrial users a lower rate in

exchange for their dumping of waste In off-peak
hours.

)

To encourage the optimum level of operations and maintenance
of water and waste water treatment facilities.

Discussion: In many cases the capacity of existing
plants can be increased and the quality of effluent
stabilized at a higher level. To do this, it is

essential that operating personnel be well trained.
This can be achieved by expanding the
state-mandated training and certification
requirements to include water distribution and
waste water collection system operators and all
waste water treatment plant operators. Currently,
only the operators of large plants are required to
be certified. The level of certification should be

related to the size and complexity of the system
operated.

Options for a New Program of State Assistance

Six options for state assistance are presented in the dlscusslcm
below. The level of program activity is held constant across all

six options to permit easy comparison, especially with reference
to cost. The range of options includes 1) a grant program modeled
along the lines of earlier Clean Water Bond programs using either
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bonds or direct appropriations as a source of funds, 2) a
bond/loan program with the state subsidizing a portion of
thelnterest, 3) a subsidized interest ptogram, 4) a revolving loan
fund, 5) a dedicated sales tax, and 6) a tax on water and sewer
services. [5 3

1. C]aaa Jfajgr. .BQml/ Grant Prograw: state appropriates or
borrows funds In bond market and makes grants to local
governments to provide up to one half of non-federal share
(or a maximum of 30 percent of the total cost of the project
where federal funds are available, or a maximum of 50 percent
where no federal funds are available.)

Advantages: program Is familiar, widely accepted by local
governments.

Helps to close the gap created by the decline 1n federal
funds.

Disadvantages: leaves a substantial amount of money to be
raised by local governments, probably by borrowing In the
bond market.

Discourages local governments from raising user fees to
levels covering the full cost of service.

Continues the precedent of a large share of the cost of
construction being provided by non-local sources.

Cost to State: Appropriation of $45 million per year for a
a total of $225 million over 5 years.

or
Sale of $225 million In bonds at 10 percent will cost S439
nilon. An average cost of $19 million per year for 23

years, with a peak payback of 33 million In the sixth year.
(Assumed constant principle In repayment schedule.)

(k)st to Local Govemwent: Sale of $225 million 1n bonds at 10
percent would cost $439 million, plus cost of bond counsel
and Investment bankers. (Interest rate for- smaller
communities may be slightly higher.)
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Inpact on User Fees: an Increase of $ .28 per thousand
gallons or S2.77 per month per average household (3.2

persons) would be necessary to finance the local share of

project costs, assuming funds were borrowed In the bond

market at 10 percent and debt service was paid entirely from

user fees.

Clean Wate r Bond/ Loan Proqraw; state borrows funds In bond

market and makes loans to local government for the full

amount of the non-local share and provides an Interest

subsidy of 5 percent (assuming a market rate of 10 percent.)

Could vary the Interest subsidy based on need and financlnal

capacity of local governments.

Advantages: simplifies the funding process If state provides
loans covering the full amount of non-federal share.

Reduces cost of borrowing since the state has a slight
Interest rate advantage over local governments (at least In

the case of smaller units) and eliminates the need for local

government to pay bond counsel and Investment bankers.

Opens up the possibility of revenue bond financing, with the

state buying local revenue bonds. The advantage Is that no

local referendum would be required before Issuing revenue

bonds. In addition, state purchase of local revenue bonds

gets around the problem that currently there 1s no market for

Issues of less than $3 or $4 million, substantially more than

many small communities would need to borrow.

Sets a precedent for shifting the major portion of financing
responsibility back to local governments.

Would encourage (and might require) that user fees be raised

to levels reflecting the full cost of service.

Reduces the cost to state government, when compared with
bond/grant program, to build the same number of projects.

Could be administered In a manner similar to the earlier
Clean Water Bond programs with the Environmental Managemont
Commission deciding which projects should receive loans and

the Local Government Commission administering the loan
program. (The Local Government Commission already has the
authority to set local water and sewer rates at a level

necessary to cover debt service.)

Disadvantages: requires tti<it state government borrow more
funds 1n the bond market ($450 million as compared to $225
million required by the bond/grant program).
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Administrative costs may be somewhat higher since the loans
would have to be serviced over a 23-year period. (However, It
should be noted that the Local Government Commission already
monitors local government repayment of bonds sold on Wall
Street. Administration of the loan program should not be
substantially more expensive than costs currently Incurred.)

Cost to State: Sale of $450 million In bonds at 10 percent
with one-half (or 5 percent) of the Interest being paid by
the state and the remaining Interest and principal being paid
by local governments would cost the state a total of $214
minion, or an average of $9 million per year for 23 years,
with a peak payback of $20 million 1n the sixth year.

Cost to Local Governments: repayment of $450 million In loans
for 18 years at 5 percent would cost $664 million.

Impact on User Fees: user fees would Increase by $ .42 per
1000 gallons or $4.16 per average household (3.2 persons).

3. SuliSJiJJzSil. JlliexeslLProaraa: State makes grants to local
governments to cover one half of the Interest (assunte 5
percent of a 10 percent market rate).

Advantages: lowers cost of borrowing to local governments.

Eliminates need for large state bond Issue, as compared to
Options 1 and 2.

Disadvantages: cost to local government would be slightly
higher than In Option 2.

Would involved issuance of payments to local governments over
the life of their loans.

Cost to State: same as Option 2 — $214 million over 23-year
period with peak payment of $20 million 1n the sixth year.
(This assumes 18-year bonds. Issued over a five year period.)

Cost to Local Government: same as Option 2, except that
Interest rates for smaller communities may be higher and
participating local governments will pay fees for bond
counsel and investment bankers.
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Inpact on User Fees: same as Option 2 -- an Increase of I .42

per thousand gallons or S4.16 per average household.

fieYfilyJng_L0An-fjJJMLFJlianc«Lt)y_B«)I\«J5: state borrows a total

of $855 minion In the market over a period of 18 years to
establish a permanent revolving loan fund. (Borrowing would

begin with $90 million per year and decline as repayments

from local governments revolved back Into the fund.) Fund

provides loans up to 50 percent of the total cost of project.

General appropriations used to pay debt service. Loan
repayments from local government are returned to permanent
loan fund. Interest rate charged to local government should
be sufficient to cover administrative costs and erosion of
fund value due to Inflation. (Assumes 5 percent interest for

costing this option.)

Advantages: simplifies financing process for local

governments by covering the non-federal share with a single

loan from state government.

Minimizes interest cost to local government.

Shifts responsibility to local government for repaying
principal

.

Establishes a permanent fund available for financing projects
1n the future.

Disadvantages: substantially higher costs to state.

Program has the effect of leaving to state government
substantial responsibility for planning the long-term
financing of water and waste water facilities.

Shifts the burden of financing long-term Investments to
taxpayers In the near-term.

Puts the state In the position—over the long-term—of
assuming all of the financial risk rather than sharing it

with private investors and local governments as Is the case
in Option 2.

In the likely event that EPA funds are not available, local

governments would still need to borrow 42 percent of the

construction costs in the private market or set them aside 1n

a capital reserve.

10



Cost to State: Sale of $855 million 1n bonds at 10 percent
would cost Si, 667 million or an average cost of $46 million
per year for 36 years with a peak payback of $90 million In

the 14th year.

During the first five years, (calculated for purposes of
comparison with other options) the sale of $400 million In

bonds at 10 percent would cost $878 million or an average
cost of $38 million a year for 23 years, with a peak payback
of 65 million 1n the sixth year.

Cost to Local Govempent: through 1991, costs would be the
same as In Option 2, except that the interest rate will vary
with Inflation.

Inpact on User Fee: Same as Option 2 — An Increase of $ .42

per thousand gallon or $4.16 per average household.

Dedicated Sales Tax/Grants; state repeals 1/2-cent local

option tax and Instead levies an additional 1-cent sales tax
with the stipulation that 32 percent of the revenues to be

used for grants to local governments for water and waste
water treatment facilities. Grants would be for 100 percent
of non-federal share.

or
State keeps the 1/2-cent local option tax and levies an

additional 1/2-cent tax at the state level with 32 percent
designated for water and waste water treatment facilities.
Grants would be for 50 percent of the non-federal share.

Advantages: Dedicates a stream of revenue to moot identified
long-term needs.

Disadvantages: Subsidizes water and sewer rates, tending to
keep them artificially low with the result being that
conservation Is discouraged and larger Investments In

capacity are needed than might have been the case 1f user
rates reflected the full cost of service.

Shifts to state government more responsi t)1 1 Ity for planning
long-term financing of water and wds,te water facilities.

To the extent the £jales tax Is regtosslve, the cost of water
and sewer facilities would fall more heavily on low Income
taxpayers.

11



Cost to State: 32 percent of revenues from 1 percent sale tax

amount to $90 million per year or S450 nlllfon over a period

of five years.

or

Thirty-two percent of the 1/2-cent sales tax generates $45

million per year or $225 million over five years.

Cost to Local Goveminent: none until 1992, at which time

revenues will have to be found to replace the EPA share.

or
With an additional 1/2-cent sales tax distributed at the

state level on the basis of need, local governments would

have to borrow $225 million In the bond market, which would

cost $439 million over 23 years, some portion of which might
be covered by the 1/2-cent local option tax.

Impact on User Fees: none.

6. Iajs_0IL-Kd±5r_aild^Sej«9r_5^Ty.1.ces/Grant.s: state levies a tax on

water and sewer services as a means of generating revenue to
finance future construction and makes grants to localities to

cover the non-federal share of construction costs.

Advantages: provides a mechansim which (In effect) raises

user fees to a level sufficient to cover the cost of plant
and equipment.

Provides a source of revenue directly related to the service
being financed.

Disadvantages: penalizes those communities which have already
raised their water and sewer rates to levels sufficient to
cover long-term capital costs.

Would probably generate pressure to give communities the

option of not participating In the program If they could
demonstrate tliat they Intended to be self-sufficient over the
long-term.

Tax on user foes would be regressive, falling more hoavfly on

low Income users.

1?
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Cost to State: lax of $ .24 per thousand gallons of publicly
supplied water and $ .24 per thousand gallons of publicly
treated waste water would generate $90 million per year.

(Revenue estimate based on a U.S. Geological Survey estimate
(1980) of 570 million gallons per day of publicly supplied
water and 460 million gallons per day of publicly treated
waste water.) [6]

Cost to Local (Sovemment: none until 1992» at which tint©

revenues will have to be found to replace the EPA share.

Average tax per household: Assuming 109 gallons per person
per day and 3.2 persons per household/ the average tax pot

household would be $5.11 per month or S61.32 per year. (Cost
per household was derived by assuming an average per capita
water use of 109 gallons per day» 3.2 persons per household,
365 days In a year, and sewage equivalent to water used.)

Impact on User Fees: none.
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