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ADMINISTRATIVE RULES REVIEW COMMITTEE
PBOCEDOBES

Article 6C of Chapter 120 of the General Statutes (G-S.)

sets forth the statutory scheme underlying the legislative review

of administrative rules. A copy of this Article is attached as

Appendix A.

Administrative rules in North Carolina are reviewed by the

legislative branch by the Legislative Research Commission's

Administrative Rules Review Committee which is a permanent

committee. The review began in October 1977 for a two-year trial

period (Chapter 915 of the 1977 Session Laws). The 1979 General

Assembly extended the life of the review process for an

additional two years (Chapter 1030 of the 1979 Session Laws) , and

enlarged the membership of the Committee from seven to nine

(Chapter 1314 of the 1979 Session Laws) . The 1981 General

Assembly rewrote Chapter 120 and gave the Committee additional

powers to delay and suspend rules (Chapter 688 of the 1981

Session Laws) ; however, pursuant to the Attorney General's

opinion that such powers are unconstitutional, the Committee has

ceased to delay rules and is proposing legislation to delete such

powers to the Second Session of the 1981 General Assembly.

The Legislative Research Commission, authorized by Article

6B of Chapter 120 of the General Statutes, is a general purpose

study group. The Commission is co-chaired by the Speaker of the



House and the President Pro Tempore of the Senate and has five

additional memhers appointed from each house of the General

Assembly.

The Committee's ten members are appointed by the cochairmen

of the Legislative Research Commission from the General Assembly

for two-year terms. The cochairmen of the Committee are elected

by the Committee members (G.S. 120-30.26). The names of the

present Committee members are listed in Appendix B.

The Committee must meet monthly {G.S. 120-30.27). The

Committee is staffed from the Legislative Services Office. The

Director of Research and three staff attorneys aid the

Committee's work on a part-time basis. The Committee employs a

research assistant and two computer operators.

G.S. 120-30.25 required the Attorney General to submit

copies of all rules filed prior to October 1, 1977 to the

Legislative Research Commission for review by the Committee.

Rules filed after this date must be filed with the Director of

Research prior to being filed with the Attorney General. No rule

is effective until filed with the Attorney General (G.S. 150A-59;

American Guar. a nd Liab. Ins. Co. Vj. Ingram , 32 N. C. App. 552

[1977]) and no rule can be filed with the Attorney General unless

it bears a notation that it has been filed with the Director of

Research (G.S. 150-60).

G.S. 150A-58 defines rule for the purpose of filing

requirements. A r ule is every rule adopted by any agency but

does not include rules relating only to internal management of

any agency, directives or advisory opinions to any specific

person or group with no statewide applicability, dispositions of

any specific issue by adjudication, or rate or tariff orders.
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The definition of agency excludes the State judiciary and

legislature, the Employment Security Commission, and political

subdivisions of the State. The Industrial Commission, the

Utilities Commission, and the Department of Transportation for

purposes of traffic sign ordinances and road and bridge weight

limits are exempted from filing with the Director of Besearch by

G.S. 150A-60 and G.S. 120-30-24(1).

G.S_ 120-30.25 (c) describes the information contained in the

Agency Beport (see Appendix C) which is required to be filed with

each rule. The report requires a brief summary of the rule,

citation of the statutory authority for the rule, a statement of

the circumstances requiring adoption, amendment, or repeal of the

rule, and the effective date of the rule.

Eules filed with the Director are numbered in the order in

which they are received. The rules are summarized. With the aid

of the computer, the rule's catchline, citation, summary, date of

filing, and date of expiration of the review period are entered

into a log. The professional staff reviews the rules filed for

content and statutory authority.

G.S. 120-30.28 requires the Director to submit the rules to

the Committee which determines if the agencies had statutory

authority to promulgate the rules. At its monthly meeting, the

Committee reviews the log. Under the procedure now followed by

the Committee in response to the Attorney General's opinion, if

the Committee finds that an agency lacked statutory authority to

promulgate a rule, it "objects" to that rule. The Director

transmits the report of the objection and the reasons for it to

the agency together with a letter referencing the Attorney

General's opinion and strongly urging the agency to take
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corrective action. A copy of the objection is sent to the

Governor, President of the Senate, Cochairmen of the Legislative

Besearch Commission and the Attorney General. The Committee must

review a rule no later than the last day of the first calendar

onth following the filing of the rule with the Director. In the

case of rules for which the expiration period has expired, G.S.

120-30.35 allows the cochairmen of the Legislative Research

Commission to call a public hearing on recommendation of the

Committee or motion of any Commission member to review these

rules. The statute sets a fifteen-day notice of hearing

requirement. To date, the Commission has utilized this statute

in one instance.

Following the monthly meeting, the staff sends letters of

objection and of inquiry to the appropriate agencies pursuant to

the Committee's direction. The Committee reports once a month to

the Legislative Research Commission on the action taken on rules

(G.S- 120-30.32).

An agency must amend a rule to which the Committee has

objected or return it to the Committee without change within 30

days of notification of the objection (G.S. 120-30. 28 (c) . To

cure a defect cited as reason for the Committee's objection, an

agency may amend a rule without complying with the notice and

hearing requirements of G.S. 150A-12. (See G.S. 120-30.28 (d) -)

Objections by the Committee to rules and any removals of

objections are noted in the history note of the rule contained in

the Administrative Code (12 NCAC 2G .0411).

Under the procedures adopted by the Committee pursuant to

the Attorney General's opinion, a rule's effectiveness is not

affected by the administrative rules review procedure. In the
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case of a rule to which the Committee has objected or in any

other instance where the State's administrative practice and

procedures require legislation, the Committee may submit a report

to the next session of the General Assembly recommending

appropriate legislation (G.S- 120-30. 28 (g)

.

WORK

Through the April, 1982 meeting of the Committee, there have

been 1,009 filings of rules. In the 55 months the Committee has

been in existence, it has reviewed 17,721 rules. The table in

Appendix D shows the number of rules reviewed by each year and

month broken down into amendments, recodifications, adoptions,

readoptions, repeals and emergency rules.

Pursuant to the authority contained in Article 6C of Chapter

120 of the General Statutes, the Legislative Besearch

Commission's Administrative Rules Review Committee recommends the

indicated legislative action on the following matters:

Administrative Rules Review Committee

Pursuant to an opinion of the Attorney General that the

Committee's powers to delay and suspend rules are

unconstitutional, the Committee at its April meeting decided to

discontinue use of these powers and to recommend legislation to

the Second Session of the 1981 General Assembly which deletes

such powers from the General Statutes (See letter from Andrew

Vanore dated April 9, 1982, Appendix E. See also "An Act to

Alter the Powers of the Legislative Research Commission's
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Adainistrative Rules fieviev Committee.**)

The bill removes the delay provisions from Chapter 120 and

makes several technical and conforming amendments to the Chapter.

Since the Committee could no longer delay a rule under this bill,

the procedure set forth concerning action by the Governor or the

Council of State on a rule was also deleted from the Chapter.

Temporary Rules

At the suggestion of the Attorney General, the Committee is

introducing legislation which will rewrite the present temporary

rule statute (G- S. 150A-13). The section will be divided into

two subdivisions covering those agencies which must meet notice

and hearing requirements and those which do not. The grounds for

filing a temporary rule have been expanded to include the

effective date of a recent act of the General Assembly or the

United States Congress, a federal regulation, or a court order.

The Committee would be able to object to a temporary rule

due to lack of statutory authority or due to the agency •s failure

to make the finding required by G.S. 150A-13.

Administrative Procedure and Practice

Pursuant to G.S. 120-30-29 (g) , the Committee is recommending

legislation specifically addressing rules which have concerned

the Committee during the last year. (See "An Act to Improve

Administrative Procedure and Practice as Recommended by the

Administrative Rules Review Committee".)

Section 1 of the bill gives specific authority to the Board

of Agriculture to require that inspection certificates be posted



by manufacturers of frozen or semifrozen desserts. G.S. 106-254

gives the Department specific authority to charge a $5.00

inspection fee but does not mention an inspection certificate. A

certificate is referred to in the Department's rules. (See 2

BCAC 9K .0203, Appendix G.)

Section 2 amends G.S- 106-503 by allowing the Department of

Agriculture to set rates for leasing space at the State

Fairgrounds without having to go through rulemaking procedures on

each rate change. The Board of Agriculture must advertise

consideration of any proposed rate changes in its published

notice of hearing. (See 2 NCAC 20B .0426, Appendix H.)

Sections 3 through 7 amend Chapter 7ac which governs the

Private Protective Services Board. Section 3 empowers the Board

to administer written and oral examinations. (See "An Act to

Improve Administrative Procedure and Practice as Recommended by

the Administrative fiules Review Committee", Appendix F.) Section

4 consolidates all fees charged by the Board into G.S. 74C-9e.

(See "An Act to Improve Administrative Procedure and Practice as

BEcommended by the Administrative Bules Review Committee",

Appendix F-) Several of these fees have been raised at the

Board's request. The section also clarifies the Board's

authority to issue duplicate and replacement licenses. The

remaining sections make conforming changes.

Section 8 amends G.S. 143B-67 to authorize the North

Carolina Public Librarian Certification Commission to require

certain applicants to take the Comprehensive Examination in

Library Science. (See 7 NCAC 2F .0005, Appendix I.)

Sections 9 and 10 amend Chapter 150A of the General

Statutes.
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Section 9 allows an agency to adopt by reference "any plan

or material whicii is adopted to meet the requirements" of any

federal agency. The plan or material must have been approved by

that agency and cannot include any State policy or rule as

defined in G.S. 150A-10- The Committee has dealt with numerous

rules promulgated by agencies which referenced State plans and

other materials commonly situated in manuals. The Committee

cochairmen appointed a Subcommittee on Manuals which has studied

these recurrent issues and proposed this solution.

Section 10 requires the Attorney General's Office to furnish

the Legislative Research Commission with two copies of the

Administrative Code on microfiche, which will allow one copy to

be kept in the Legislative Library and one copy for the

Committee's use.

Correction

Due to an inconsistency in Chapter 150A and related statutes

dealing with the effective date and filing requirements which

must be met by the Department of Correction, the Committee is

introducing legislation which will amend G.S. 148-11 to state

that rules governing the State prison system must be filed in

accordance with Article 5 of Chapter 150A. Temporary rules would

be filed in accordance with G.S. 150A-13 but the Department would

be allowed two working days after adoption of such rules to file

them.

G.S. 150A-1 is also amended to specify that Article 5 and

G.S. 150A-13 apply to the Department.

Nursing Home Administrators



The Committee revieifed the rules of the Board of Ezamiiiers

for Nursing Home Administrators and initially objected to those

rules which dealt with the administrator-in-training program.

(See Letter of objection dated November 20, 1981, Appendix J.)

The objection was later removed by the Committee and an agreement

was reached between the Committee and the Board that the

Committee would propose legislation which would give the Board

specific statutory authority to establish and administer this

program. The proposed bill does give the Board such authority.

It also adds the terms "administrator-in-training" and

"preceptor" to the definitions section of Article 20 of Chapter

90 (Nursing Home Administrator Act) and alphabetizes that

section. (See "An Act to Amend the Nursing Home Administrator

Act, Appendix F.)

Insurance

The Committee objected to two rules filed by the Department

of Insurance concerning Health Maintenance Organizations and at

the request of the Committee the Department has provided a

proposed bill which would give the Commissioner specific

authority to impose these rules. (See "An Act to Amend the

Powers of the Commissioner of Insurance to Begulate Health

Maintenance Organizations", see Appendix F.)

Section 1 of the act allows the Commissioner to require of

an applicant for a certificate of authority a three-year

actuarial projection of initial operating results anticipated.

This requirement has been imposed by 11 NCAC 14 .0303 to which

the Committee has objected. (See Appendix K.)



Section 2 allows the Commissioner to require a deposit of

securities up to a maximum of $25,000 as is presently required by

11 NCAC 14 .0307 to which the Committee also objected. Ihe

deposits shall fce in the form of cash, securities, certificates

of deposit, or surety bonds. (See Appendix 1.)

Ihe Committee is introducing this legislation at the request

of the Department.
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APPENDIX A

LHAfTER 120. GENERAL ASSEMBLY

ARTICLE 6C,
review of Adainistrati/e Bales.

•»« 120-30. 2U. definitions.—As used in this Article:

(1) 'Ajency' means every agency, institution, board,

conifflission, bureau, department, division, council,

aeiBDer of the Council of State, or officer of the

executive branch of State government, any provision

'^i =tiy other statute to the contrary

notwithstanding. The provisions of this Article do

not apply to agencies in the judicial branch of

State government, agencies in the legislative

branch of State government, the Industrial

Commission, the Utilities Commission, the

Employment Security Commission, counties, cities,

towns, villages, other municipal corporations or

political subdivisions of the State or any agencies

of such subdivisions, county or city boards of

education, the University of North Carolina, other

local public districts, units, or bodies of any

kind, or private corporations created by act of the

General Assembly.

(2) •Comifiission' means the Legislative Research

Coomission.

(3) 'Coamittee' means the Administrative Rules Beview

Coiuaiittee created by G.S. 120-30.26.

A-1



(4) 'Director' aeans the Director of Research of the

Legislative Services Co»aissioii.

(5) 'fauie* aeans every rule, regulation, ordinance,

standard, and anendaent thereto or repeal thereof

adopted by any agency and inclu-ies rules and

regulations regarding substantive matters,

staudards for products, and procedural rules for

complying with statutory or regulatory authority or

with requireaents or executive orders of the

Governor.

»Sule' does not include:

u. Eules, procedures, or regulations that relate

only to the internal management of an agency;

b. Directives or advisory opinions to any

syecifically named person or group with no

jenerai applicability throughout the State;

c. Disposition of any specific issue or matter by

the process of adjudication;

d. Orders establishing or fixing rates or tariffs;

or

e. Huies, by the Department of Transportation,

relating to traffic sign ordinances, and road

and bridge weight limits.

"* 120-30. 2b. Filing of rules .— (a) On October 1, 1977, the

Attorney General shall transfer to the office of the Legislative

Research Commission i copy of every rule that has been filed with

hin pursuant to airtioL.i 5 of General Statutes Chapter 150A.

fiules adopted prior to October ^, 1977, aay be reviewed by the

Coaaittee. "
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(b) Buies adopted by an agency on or after October 1. 1977,

shall be filed in the office of the Director prior to the filinq
ade with tue Attorney General pursuant to G.S. 1S0A-59,

(c) The rules iiied with the Director pursuant to subsection
(b) of tnio section shdll be accompanied by a report. This
report shall contain:

(1) A brief suiamary of the content of the rule if

adopted or repealed, or a brief suaaary of the

chai.ge in the rule if aaended;

(2) A citation of the enabling legislation purporting

to iuthorize the adoption, amendment, or repeal of

the rule;

(3) A statement of the circumstances that reguired

adoption, amendment, or repeal of the rule; and

(U) A statement of the effective date of the rule,

(d) Executive, orders of the Governor are reguired to be filed,
but executive orders of the Governor are not subject to the

provisions or G.s. 120-30.28 through G.S. 120-30.35. (1977, c.

915, s. 1; 1S79, c. 571, s. 2.)

"* 12 0-30.26. ilfflinistrative gules He view Committee.—There is

created a permanent committee of the Legislative Besearch

Co.aission to be known as the Administrative Rales fieview

Committee. The Committee is composed of 10 members, five

representatives appointed by the Commission cochair.an from the
House of representatives, and five senators appointed by the
commission cochairm^n from the Senate. On October 1, 1977, and
biennially thereafter, the cochairmen of the Commission shall
appoint the Committee members from the membership of the General
Asse.bly. The members serve for terms of t.o years, or until
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they cease to be meabers of the General Asseably, whichever

occurs first. The members so appointed shall elect two of their

nuaber to serve as cochairaeu. Any vacancy that occurs in the

eabership of the Coaaittee for any reason other than the

expiration of a term soall be filled for the remainder of the

unexpired terai by appointment of a aember of the General Asseably

by the authority !^.akLn^g the original appointment.

•'« 120-30-27. l oeti ncis of Coaaittee . --The Committee shall meet

at least monthly at times and places specified by the chairman-

A gaorua of the Cooinittee consists of a cochairaan and four other

aeabers or the Committee or a aajority of the Coaaittee,

whichever is f^wer. The members of the Coaaittee shall be

coapensdted tor attending meetings as provided in G.S. 120-30.18,

Professional, clorical or other employees required by the

Coaaittee shall be provided in accordance with G-S. 120-32.

(1977, c. 915, s. 1; 1979, 2nd Sess., c. 131U, s. 2.)

"* 120-30. 2rt. Koview of rules.— (a) After a rule is filed

with the Director, he shall subait it to the Committee which aay

deteraine whether or not the agency acted within its statutory

authority in pcomuigatiug the rule. The Coaaittee shall review a

rule submitte.i to it by the Director not later than the last day

of the first calen iar month following the filing of the rule with

the Director. The Committee, by a aajority vote of the aeabers

present and voting, may extend the time for review of a rule by

60 days to obtain additional information on the rule. The

Director shall fil^^ aotice of the extension of time for review of

a rule with the agency and the Attorney General. Upon that

filing, the effectiveness of the rule is delayed for a 60-day

period.

A-4



(b) It the CotBBiittee finds that an agency did not act within

its statutory iuthority in promulgating a rule or a part of the

rule, the Comniittee, pending review by the Governor or the

Council of state pursuant to this section, shall object and delay

the effectiveness of the rule or the part of the rule in which

the CoBjBittee finds that the agency exceeded its statutory

authority. The Director of Research shall transmit to the

Governor, the President of the Senate, the cochairmen of the

Legislative fiesearch Coaaission, the Attorney General, and the

agency a written report of the objection and delay of the rule or

its part and the reasons for the delay. The delay of the

effectiveness of the rule or its part is effective when the

Attorney General receives the written report transmitted by the

Director of Eesearch. A rule or its part that is delayed is not

•effective* as defined in G.S. 150A-2(2a), unless a written order

is received by the Attorney General ending the delay pursuant to

subsection (f )

.

(c) Bithin 30 Jays after receipt of the Committee's written

report, an agency shall either amend or repeal the rule to cure

the defects cite^ as reasons for the Committee's objection and

delay or return the rule unamended to the Committee.

(d) While the effectiveness of a rule or its part is delayed,

the agency which has promulgated it may not adopt another rule

which has substantially identical provisions to those for which

the Committee delayed the effectiveness of the original rule or

part of rule. lo cure the defects cited as reasons for the

Committee's delay, tne agency may amend or repeal that rule

without complying with the notice and hearing requirements
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contained in G.S. 150A-12- The curative rule is effective upon

its filing with the Attorney General.

(e) The filing of an amendaent to a rule places the entire

rule before tne Comoittee for its review.

(f) If an agency does not aaend or repeal a delayed rule to

cure the defects cited as reasons for the Conmittee's objection

and delay, the coiBBittee shall transait to the Governor and the

cochairaen of the Legislative Research Coaaission, the written

report of the objection and delay of the rule containing the

reasons for the objection and delay* and the notation that the

agency returned the rule unaaended to the Coaaittee or failed to

return the rule within the tiae specified in subsection (c)

.

(1) If the rule whose effectiveness was delayed was

promulgated by an agency of the Department of

a. Adainistration

b. Coamerce

c. Correction

d. Crime Control and Public Safety

e. Cultural Hesources

f. Human Resources

g. Natural Resources and Coaaunity Developaent

h. Revenue, or

i. Transportation

the Governor, within 30 days of receipt aay

disagree with the Coaaittee* s position and end the

delay.

(2) It tue rule whose effectiveness was delayed was

promulgated by any other agency, the Council of

State by majority vote, within 45 days of receipt
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of the CoBBittee's report by the Governor, Bay

disagree with the CooBittee*s position and end the

delay. Upon receipt of the Coaaittee's report by

the Governor, he shall transnit a copy of that

report to the other Council of State aeabers.

If the Governor or the Council of State disagrees with the

Coaaittee's position, the Governor, acting either for hiaself or

for the Council of State, as the case nay be, shall send to the

Attorney General, the agency, and to the Coaaittee a written

order ending the delay of the effectiveness of the rule. The

delay of the effectiveness of the rule is ended upon receipt by

the Attorney General of the Governor's written order.

notwithstanding any other provision of law, if the Governor or

the Council of Stdte, as the case aay be, fails to end the delay

of the rule, within the applicable tiae specified in this

subsection after receipt of the Coaaittee* s report, the rule or

its part is autoaatically repealed.

(g) When a rule or its part has been delayed pursuant to

subsection (b) and the Governor or the Council of State, as the

case aay be, disagrees with the Coaaittee*s position and ends the

delay, the Committee shall subait a bill to repeal the delayed

rule or its part to the General Asseably if then in session or,

if not in session, to it the next regular session. The Coaaittee

aay consider ana recoaaend to the General ftsseably any

legislation it believes would iaprove adainistrative procedure

and practices in this State. A bill subaitted to the General

Asseably under this subsection is eligible for consideration in

that part of the regular session to which the bill is subaitted."
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G.S. 120-30.29. Repealed by Session Laws 1981, Chapter

688.

•• 120-30. 29A. Actions on rules .— (a) The Coiaittee nay

institute an action in the Superior Court of Hake County for a

declaratory ^udgisRnt on the issue of vhether a rule that has been

delayed and that delay has been ended pursuant to this Article is

neither valid nor «ithin the statutory authority of the agency.

The agency whose rule has been objected to and delayed shall be

notified of the cooiaencement of the action by service process

pursuant to G.S. 1A-1, Rule 4. The Coanittee shall have standing

on behalf or the General Assembly to appear in any action

authorized Dy this section or any appeals therefron.

Motvithstandiug any other provision of law, the Connittee nay

direct any licensed attorney on the staff of the General

Assembly, or contract with other counsel, to represent the

Connittee in the action.

(b) In any action in which a rule is deterninative of the

outcoae and in which the rule was objected to by the Coaaittee,

the agency must prove that the rule is valid as defined in G.S.

150A-2(9) and within the statutory authority of the agency.

The clerk of the superior court shall file a copy of the order

of the court with the Attorney General."

G.S- 120-30-30. Repealed by Session Laws 1981, Chapter

688.

G.S. 120-30.31. Repealed by Session Laws 1981, Chapter

688.

" 120-30.32- He£0£ts of the Coaaittee.—The Coaaittee shall

report aonthly to the Coaaission on all actions taken on rules."

(1977, c. 915, s. 1.)
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G.S- 120-30.33. Hepealed by Session Laws 1981, Chapter

686.

••* 120-30.31. Teaporar y £ui£s.—Rules adopted in accordance

with the procedures in G.S. 150A-13 may be reviewed by the

Coaaittee but are not subject to objection and delay as provided

in G.S. 120-30.28. The Comaittee aay review the reasons qiven

for the adoption of a teaporary rule. (1977, c. 915, s. 1; 1981,

c- 1127, s. 55.)

"§ 120-30.35. Hearings .— (a) Notwithstanding the tine

liaitation on review of rules contained in G.S. 120-30. 28 (a) , the

cochairaen of the Coaaission aay at any tiae call a public

hearing before the Coamittee on any rule or part of rule upon the

recoaaendation of the Coamittee or upon the aotion of any aeaber

of the Coaaission. within 60 days after the public hearing, the

Coaaittee may find that the agency did not act within its

statutory authority in proaulgating the rule or its part and

delay the continued effectiveness of the rule or its part in

accordance witu subsections b, c, d, e, f, and g of G.S- 120-

30.28.

(b) At least 15 d^ys before the hearing, notice of the hearing

shall be given to the rule-aaking agency and to such other

persons that desire to be heard, that the cochairaen of the

Coaaission cousider to be persons that aay be affected by the

rule, or that aay request copies of the notice.

(c) The provisions of G.S. 120-19 and 120-19.1 through 120-

19.4 shall apply to the proceedings of the Coaaittee.

(1977, c. 915, s. 1.)

"* 120-30.36. Failure to object and delay : inadaissibilitv

into evidence.— (a) Tne failure of the Coaaittee to object and
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delay the effectiveness of a rule or its part shall not be deeaed

to be approval of the statutory authority of the rule or its part

by the Coaaittee, CoaaissioQ or the legislative branch.

(b) Evidence ot the Comaittee's failure to object and delay

the effectiveness of the rule or its part shall be inadaissible

in all civil and criainal trials or other proceedings before

courts, adainistrative agencies, or other tribunals."

Rules that were filed, but whose review periods have not

expired, under the procedures in effect prior to the effective

date of this act shall be reviewed and these rules or their parts

aay be delayed under the provisions of this act prior to December

1* 1981. The continued effectiveness of rules that have been

reviewed and that have been objected to by the Adainistrative

Bules Heview Coomittee or the Legislative Besearch Coaaission, or

both, under the procedures in effect prior to the effective date

of this act and that have not been aaended or repealed by the

appropriate agency in accordance with the objections of the

Coaaittee or the Coaiaission, aay be delayed by the Coaaittee not

later than December 1, 1981, under the provisions of G.S. 120-

30.28(b), (c), (d) , (e), (f) and (g)

.
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House Speaker Liston B. Ramsey Senate President Pro Tempore
CoChairman W. Craig Lawing, CoChairraan

Representative Chris S. Barker, Jr. Senator Henson P. Barnes

Representative John T. Church Senator Carolyn Mathis

Representative Gordon Greenwood Senator William D. Mills

Representative John J. Hunt Senator Russell Walker

Representative Lura S. Tally Senator Robert W. Wynne
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1981-1982

Senator Robert B. Jordan, III, CoChairman

Representative James F. Morgan, CoChairman

Senator William A. Creech

Senator Cecil R. Jenkins, Jr,

Senator Charles E. Vickery

Senator Robert D. Warren

Representative Anne C. Barnes

Representative William E. Clark

Representative Martin L. Nesbitt

Representative Kenneth b. Spaulding
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DATE FILED

t

^GE^^CY REPORT ; Legislative Review of Administrative Rules """~
(G.S. 120-30.20 et seq.)

Date;

From

;

(for Receipt Staap)

(ncune)
————————————————

Adm. Procedures Act Coordinator -

(agency ( address)

Phone

!

To: Terrence D. Sullivan
Legislative Research Commission
2129 State Legislative Building
Raleigh, North Carolina 27611 - Phone: 919-733-7t)4«

RULE:
(citation; N. C. Administrative CodeT

(catchline)
'

(1) RULE SUMMARY

(2) STATUTORY AUTHORITY CITATION

(3) CIRCUMSTANCES REQUIRING RULE

(4) EFFECTIVE DATE

Form- 1 : LSO : Rev . 3/1/7 9
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1) 60 DAY INITIAL REVIEW PERIOD

G.S. 120-30.23 (c) sets up a 60 day period from the
time of fiimy of a rule for the Administrative
Rules Review Committee to review the rule. If an
Agency lias not been notified of an objection to a
rule within 6 days of the TiTTng of the rule » the
Agency can consider that the rule has been
accepted Tnot approve31 by the Committee. No
further formal review of the rule will be
undertaken by the Committee unless there is a
decision to proceed under the public hearing
provision of G.S. 120-30.30.

2) CITATION TO FEDERAL LAW OR REGULATION

G.S. 120-30.20 (c) (2) requires citation of North
Carolina statutory authority for a rule when the
rule is filed with the Committee. The Committee
requests Agencies to also cite any Federal law or"

regulation that Ts relevant to the rule . Some
brief treatment of the relevancy oT the Federal
law or regulation should be included in the
statement of circumstances requiring the rule.

3) FILING OF READOPTED RULES

Tlit> cd^:e of American Guarantee £ Liability
Insurance Company v . Ingram^ T2 ^C . App. 552

,

has been interpreted to require readoption of
rules that do not meet certain procedural
requirements. The Committee requests that
Agencies give notice of all rules readopted on or
after October 1, 1977, in response to this case,
but the report on a rule required by G.S. 120-
30.20(c) is necessary only with respect to new
material included in the readoption. A report
shall be made to the Committee only on new rules ,

amendments to oTd rulei^ and repeal o'F
~
o Id rules ;

no report ~Ts required on simple readoption of
rules identical to old rules.

11/1/77
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ADMINISTRATIVE RULES REVIEW COMMITTEE
LEGISLATIVE RESEARCH COMMISSION

BUDGET FOR THE 1982-83 FISCAL YEAR

Members Subsistence and Travel
12 Monthly Meetings x 10 members x $90 $

Staff:

Director of Research

Attorney

Committee Assistant

Computer Operator I @ $14,904.00 $14,904.00
Social Security 999.00
Retirement 1,479.00
Hospital 484.00

$17,866.00

Computer Operator X @ $14,256.00 $14,256.00
Social Security
Retirement
Hospital

956.00
1,415.00

484.00
$17,111.00

Subtotal

Computer Services
Terminal, Computer Time, etc.
($l,200/month x 12 months)

Copying and Printing

Reserve

Telephone and Postage

TOTAL $

Approved by the Committee 5/13/82

10,800.00

34,977.00

14,400.00

3,000.00

261.00

1,562.00

65,000.00
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,«,.

APR 14 1982

jJtate of J^ortif (aarolma LEGISLATIVE SERVICES OFFICE

RUPUS L, EDMiSTEN ^tjisrimttd td 3i»tu:«

ATTORNKV aCNKNAL p. O. BOX 629
Ralcioh
27002

April 9, 1982

The Honorable Robert B. Jordan, III
The Honorable Jcunes F. Morgan
Cochairmen
Adndnistrative Rules Review Committee
Legislative Research Commission
State Legislative Building
Raleigh, N. C. 27611

Dear Gentlemen:

In my meeting with you on March 1, 1982, I related my opinion
as to the impact of State ex rel Wallace v. Bone and the subsequent
advisory opinion on the operation of the Administrative Rules Review
Committee. Due to its unique role and its legislative character, it
is my opinion that only a portion of the Committee's operation is af-
fected by the Supreme Court's recent decisions concerning separation
of power.

The 1977 Session of the General Assembly, in an effort to obtain
greater oversight over the exercise of rule making authority delegated
by it to administrative agencies, enacted Article 6C of Chapter 120 of
the General Statutes. That article established an Administrative
Rules Review Committee with the authority to review and object to regu-

lations. The 19 81 Session of the General Assembly amended Article 6C

to confer upon the Committee the authority to object to and delay en-
forcement of regulations which, in the opinion of the Committee, were
beyond the statutory authority of the adopting agency.

The Administrative Rules Review Committee is a permanent commit-
tee of the Legislative Research Commission and is con^osed of five
Representatives and five Senators, G.S. §120-30.26. After an agency
adopts a rule, the rule must be filed with the Director of Research
of the Legislative Services Commission, who submits the rule to the
Committee for review as to whether or not the agency acted within its

statutory authority. The Committee must review the rule by the last
day of the first calendar month following the filing with the Director.
If the Committee needs more time to obtain additional information on
the rule, the review period may be extended by 60 days. The effec-
tiveness of the rule is delayed during this time, G.S. §120-30.28 (a)

.

If, during the review, the Committee finds that the agency did not act
within its statutory authority, the Committee may object and delay the
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effectiveness of the rule, G.S. §120-30.28 (b) . This delay may be
vetoed by the Governor or the Governor and Covuicil of State during a
period of extended delay, G.S. §120-30 .28(f) . If the Governor or
Council of State ends the Committee's delay, the Committee shall sub-
mit a bill to repeal the delayed rule or part of a rule to the
General Assembly, G.S. §120-30 .28 (g)

.

The Committee has several supplemental powers. First, the Com-
mittee may institute an action in Superior Court of Wake County for
declaratory judgment to determine whether the contested rule is valid
or within the statutory authority of the agency, G.S. §120-30. 29A.
Second, the cochairmen of the Commission may call a public hearing
before the Committee on any rule, G.S. §120-30.35.

Based on an analysis of the statute and the recent decisions of
the Supreme Court, it is my opinion that the exercise by the Committee
of the power to delay, suspend or extend the review period of a rule
violates the Constitution in four ways.

1. Such committee action infringes in an unconsti-
tutional way on the exercise of executive power.

2. The committee action violates the constitutional
prohibition against the suspension of the laws
for the execution thereof.

3. The General Assembly may not delegate the exercise
of such power to a committee.

4. Such committee action infringes upon the judicial
power in an unconstitutional way.

In State ex rel Wallace v. Bone , the Supreme Court described at
length the powers vested by law in the Environmental Management Com-
mission, Slip Opinion pp. 19-21. Among the described powers of the
Commission was the power to make regulations for certain purposes.
After reviewing the powers of the Commission the court said:

"It is crystal clear to us that the duties of the
EMC are administrative or executive in character
and have no relation to the function of the legis-
lative branch of government, which is to make laws.
We agree with the Georgia court's holding in Greer ,

that the Legislature cannot constitutionally create
a special instrumentality of government to implement
specific legislation and then retain some control
over the process of implementation by appointing
legislators to the governing body of the instru-
mentality."

In my opinion a committee of the Legislature acting to delay or

suspend the effectiveness of a regulation also retains control over
the process of implementation in a constitutionally impermissible way.
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Article 1, Section 7 of the Constitution provides:

"All power of the suspending laws or the execution
of laws by any authority, without the consent of
the representatives of the people, is injurious to
their rights and shall not be exercised."

The power to adopt regulations for the implementation of specific
i?^!^,. ,^iS'' ""fv ^1 ?^ opinion, in every instance, either the makingof law under the delegated power or the execution of the law. Thuscommittee action suspending or delaying the effective regulation vio-lates the constitutional prohibition.

c i,^""
a recent advisory opinion to the Governor, Lt. Governor, andSpeaker of the House of Representatives, the Supreme Court reviewed

?hLr''^H^7^'?"!^^Lcf ^•^- S143-23(b), as enacted by Section 82 of

S;? ^i^ .°5u^^ ^^^^ Session Laws and G.S. §120-84 as enacted bySection 63 of the same chapter to determine whether those provisionswere contrary to provisions of the North Carolina Constitution. InIts review of G.S. §120-84 the court stated the issue as:

"May the General Assembly delegate to a legisla-
tive committee the power to determine if the
grants will be accepted, and, if accepted, how
they will be spent?"

The court answered the question by saying:

"With regard to part (2) of the inquiry, if the
General Assembly has the authority to dete7mine
whether the state or its agencies will accept
the grants in question, and, if accepted, the
authority to determine how the funds will be
spent, it is our considered opinion that the
General Assembly may not delegate to a legislative
committee the power to make those decisions."

"In several of the instances set forth in G.S.
§120-84.5 the committee would be exercising
legislative functions. In those instances there
would be an unlawful delegation of legislative
power. In other instances the committee would be
exercising authority thar is executive or adminis-
trative in character. In those instances there
would be a violation of the separation of powers
provisions of the Constitution and an encroachment
upon the constitutional power of the governor. "

AHr.^r,'^^! ^t"^^
considerations apply to the operation and action of theAdministrative Rules Committee.
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Finally, I have concluded that the exercise of the power to
suspend or delay a regulation encroaches upon the judicial power.
The action of the Committee is to determine whether a given regula-
tion is within the statutory authority granted to the agency. Based
on that determination the Committee may delay or suspend the effec-
tiveness of a regulation. Determining, in a dispositive sense,
whether an agency acted within its statutory authority" is a question
limited to judicial competence. The function of the judicial branch
is to declare the law. In Lanier v. Vines , 274 N.C. 486 (1968), the
Supreme Court reiterated that the Legislature has no judicial power.
Thus, the Legislature may not confer upon its own committee powers it
does not have.

As I stated to you, the Committee may continue to function and
operate. In reviewing rules and offering your expertise in evalua-
tion to the agencies, I find no constitutional problems and in fact,
laud your efforts. Any method which encourages agencies to approach
rule-making in a responsible way and isolates potential violators in
an official manner is sound public policy and should not be abated.
In that regard, I encourage you to subject rules to scrutiny and
notify the agency and our office of any questionable provisions.

In light of this advice, we have looked at alternatives avail-
able which may have similar impact yet would withstand constitutional
challenge. The following suggestions may prove helpful should you de-
termine a change is necessary. First of all, the committee may con-
tinue to operate under the existing statute but refrain from delaying
the effectiveness of a rule under any of its discretionary powers in-
cluding extending the review period, delaying the effective date of a
rule and proceeding to the Superior Court of Wake County for declara-
tory relief. By choosing this route, the committee would be acting
as if the superseded legislation was still in effect. Secondly, the
committee could propose legislation to the General Assembly authoriz-
ing the committee to introduce a bill to repeal the enabling statute
for any rule objected to during the review process. This specific
remedy would be purely legislative in character and summarily address
the issue. Finally, the review period could be extended in order to
allow further communication between the committee and the agency after
an objection had been lodged against a rule. Though this method is
informal, the added time to the rule-making process could result in an
increased reduction in the ability of agencies to respond to current
problems.

There are other methods and concepts which might be suitable to
your process, and I encourage you and your staff to carefully evalu-
ate alternatives. I offer the assistance of our staff to you in ad-
dressing this issue. If you desire more analysis or information please
let me know. Thank you for your attention and cooperation.

Very truly yours,

RUFUS L. EDMISTEN
Attorney General")

E-4

ttorney Genera J.]

Andrew A. Vanore, Jr.
Senior Deputy Attorney General



APPENDIX F

HOUSE DBH1160 - EF

Short Title: Administrative Procedure. (Public)

Representative

Bexerred to:

A BILL TO BE ENTITLED

AN ACT TO IMPBOVE ADMINISTBATIVE PBOCEDDBE AND PRACTICE AS

BECOMMENDED BY THE ADHINISTEAIIVE BOLES BEVIEH COMMITTEE.

The General Assembly of North Carolina enacts:

Section 1. G-S. 106-253 is amended by inserting a

sentence after the first sentence to read as follows:

"The Board is authorized to require the posting of inspection

certificates.

"

Sec. 2- G.S. 106-503 is amended by adding a new third

paragraph to read:

"The Board of Agriculture, after giving notice and receiving

public comment pursuant to G-S. 150A-12, and pursuant to the

provisions of Chapter 146 of the General Statutes, may establish

a schedule of rental rates for Fair properties and specifications

for the issuance of premiums so as to provide a State Fair and

other projects."

Sec. 3- G.S. 74C-5(2) is amended by inserting the

following between "qualifications" and "and":

", establish and require written or oral examinations, "-
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Sec. a. G.S. 7UC-9(e) is aaended by inserting the

following between "license" and "in" in subdivision (4) : "or

duplicate license"; and further amended by deleting the period in

subdivision (5) and inserting in lieu thereof a semicolon and by

adding new subdivisions to read:

"(6) A new, renewal, replacement or reissuance fee for a

registration identification card in an amount not to exceed

twenty-five dollars ($25.00);

(7) An application fee for an armed private security officer

firearm registration permit not to exceed fifty dollars ($50-00)

;

(8) A new or replacement fee for an armed private security

officer firearm registration permit not to exceed twenty-five

dollars ($25.00);

(9) An application fee for certification as a firearms trainer

not to exceed fifty dollars ($50-00);

(10) A renewal or replacement fee for firearms trainer

certification not to exceed twenty-five dollars ($25.00) ;

(11) A new nonresident temporary permit fee not to exceed

twenty-five dollars ($25-00)."

Sec. 5. G-S. 74C-ll(d) is amended by deleting the last

sentence of the paragraph.

Sec. 6. G.S. 74C-13 is amended by deleting the last

sentences of subsections (c) , (d) and (k)

.

Sec. 7- G.S. 74C- 18(b) is amended by deleting the last

sentence of the paragraph.

Sec. 8. G-S. 143B-67 is amended by inserting the

following sentence at the end of the first paragraph:
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"The Commission is authorized to establish and require written

examinations for certified public librarian applicants."

Sec. 9. G.S. 150A-14 is amended by rewriting the first

sentence to read as follows:

"An agency may adopt by reference in its rules, without

publishing the adopted matter in full:

(1) all or any part of a code, standard, or regulation which

has been adopted by any other agency of this State or any agency

of the United States or by a generally recognized organization or

association; or

(2) any plan or material which is adopted to meet the

requirements of any agency of the United States and approved by

that agency but which does not include any State policy or State

rule as defined in G.S. 150A-10."

Sec. 10. G.S. 150A-63 (e) (1) as the same appears in the

1981 Cumulative Supplement to Volume 3C is amended by rewriting

the last two lines to read:

"Governor; and two copies to the Legislative Research

Commission for the use of the General Assembly;".

Sec. 11. This act is effective upon ratification.
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HOUSE DBH8242-RF

Short Title: Temporary Rules. (Public)

Bepresent ative

Referred to:

A BILL TO BE ENTITLED

AM ACT TO REWRITE THE TEMPORARY RULE PROVISION OF CHAPTER 150A AS

RECOMMENDED BY THE ATTORNEY GENERAL.

The General Assembly of North Carolina enacts:

Section 1. G.S. 150A-13 as amended by Chapter 688 of

the 1981 Session Laws (First Session, 1981) is further amended to

read as follows:

"§ 150A-13. Temp orary rules .— (a) If an agency which is not

exempted from the notice and hearing reguirements of this Article

by G.S. 150A-1 determines in writing that:

(1) adherence to the notice and hearing reguirements of

this Article would be contrary to the public

interest; and that

(2) the immediate adoption, amendment, or repeal of a

rule is necessitated by:

a. the public health, safety, or welfare; or

b. the effective date of a recent act of the

General Assembly or the United States

Congress; or

c. a federal regulation; or
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d. a court order,

the agency may adopt, amend, or repeal the rule without prior

notice or hearing or upon any abbreviated notice or hearing the

agency finds practicable. The agency must accompany its rule

filing with the Attorney General and the Legislative Research

Commission's Administrative Rules Review Committee with the

agency's written certification of the finding of need for the

temporary rule, together with the reasons for that finding and a

copy of the notice of hearing on the proposed permanent rule.

(b) If an agency which is exempted from the notice and hearing

requirements of this Article under G.S. 150A-1 determines in

writing that the immediate adoption, amendment, or repeal of a

rule is necessitated by:

(1) the public health, safety, or welfare; or

(2) the effective date of a recent act of the General

Assembly or the United States Congress; or

(3) a federal regulation; or

(4) a court order,

the agency may adopt, amend, or repeal the rule. The agency must

accompany its rule filing with the Attorney General and the

Legislative Research Commission's Administrative Rules Review

Committee with the agency's written certification of the finding

of need for the temporary rule together with the reasons for that

finding. Provided, however, that the Department of Correction

shall file any temporary rule within two working days of its

adoption by the Secretary under G-S- 148-11.

(c) Rules filed under subsections (a) and (b) may be effective

„ ^ House DRH8242
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for a period of not longer than 120 days. An agency adopting a

temporary rule shall begin normal rule-making procedures on the

permanent rule under this Article at the same time the temporary

rule is adopted."

Sec. 2. G.S. 120-30. 3U is rewritten to read:

"(a) Rules adopted in accordance with the procedures in G.S.

150A-13 shall be reviewed by the Committee and are subject to

objection as provided in G.S. 120-30.28.

(b) The Committee shall review the reasons given for the

adoption of a temporary rule and may object to the rule due to

the agency's failure to make the finding required by G.S. 150A-

13."

Sec. 3. This act is effective upon ratification.
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HODSE DBH82'n-fiF

Short Title: Administrative fiules. (Public)

Bepresent ative

Referred to;

A BILL TO BE ENTITLED

AN ACT TO ALTER THE POWERS OF THE LEGISLATIVE BESEARCH

COMMISSION'S ADMINISTRATIVE BOLES REVIEW COMMITTEE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 120-30. 25(c) is amended by inserting

the following between "report" and the period:

"on a form approved by the Administrative Rules Review

Committee".

Sec. 2. G.S. 120-30.28 as rewritten by Chapter 688 of

the Session Laws of North Carolina (First Session, 1981) is

amended to read as follows:

"§ 120-30.28. Review of rules.— (a) After a rule is filed

with the Director, he shall submit it to the Committee which may

determine whether or not the agency acted within its statutory

authority in promulgating the rule. The Committee shall review a

rule submitted to it by the Director not later than the last day

of the first calendar month following the filing of the rule with

the Director.
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The Committee, by a majority vote of the memters present and

voting, may extend the time for review of a rule by 60 days to

obtain additional information on the rule.

(b) If the Committee finds that an agency did not act within

its statutory authority in promulgating a rule or a part of the

rule, the Committee shall object to the rule. The Director of

Besearch shall transmit to the cochairmen of the Legislative

Research Commission, the Attorney General, and the agency a

written report of the objection to the rule and the reasons

therefor.

(c) Within 30 days after receipt of the Committee's written

report, an agency shall either amend or repeal the rule to cure

the defects cited as reasons for the Committee's objection or

return the rule unamended to the Committee.

(d) To cure the defects cited as reasons for the Committee's

objection, the agency may amend or repeal a rule without

complying with the notice and hearing requirements contained in

G.S. 150A-12. The curative rule is effective upon its filing

with the Attorney General.

(e) The filing of an amendment to a rule places the entire

rule before the Committee for its review.

(f) If an agency amends or repeals a rule to meet the

Committee objection, the Committee shall transmit to the

cochairmen of the Legislative Research Commission, the Attorney

General, and the agency a written report removing its objection

to the rule. If an agency does not amend or repeal a rule to

cure the defects cited as reasons for the Committee's objection,
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the Conmittee, by a majority vote of the meabers present and

voting, may remove its objection and shall transmit a written

report of such action to the cochairmen of the Legislative

Besearch Commission, the Attorney General, and the agency. If

the objection is not removed, the Committee shall transmit to the

Governor and the cochairmen of the Legislative Besearch

Commission a written report of the objection to the rule

containing the reasons for the objection and the notation that

the agency returned the rule unamended to the Committee or failed

to return the rule within the time specified in subsection (c)

.

(g) The Committee or Commission may submit corrective

legislation concerning a rule or its part to which the Committee

has objected to the General Assembly if then in session or, if

not in session, to it in the next regular session. The Committee

or Commission may consider and recommend to the General Assembly

any legislation it believes would improve administrative

procedure and practices in this State. A bill submitted to the

General Assembly under this subsection is eligible for

consideration in that part of the regular session to which the

bill is submitted. ••

Sec- 3. G.S. 120-30. 29A as set forth in Chapter 688 of

the 1981 Session Laws of North Carolina (First Session, 1981) is

rewritten to read as follows:

"§ 120-30. 29A, Actions on rules.—The Committee may institute

an action in the Superior Court of Hake County for a declaratory

judgment on the issue of whether a rule to which the Committee

has objected is valid or within the statutory authority of the
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agency.

The agency which promulgated the rule shall be notified of the

coBBenceoent of the action by service of process pursuant to G.S.

1A-1, Rule 4. The Committee shall have standing to appear in any

action authorized by this section or any appeals therefrom.

MotHithstanding any other provision of law, the Coamittee may

direct any licensed attorney on the staff of the General Assembly

or contract with other counsel to represent the Committee in the

action.

In any action in which a rule is determinative of the outcome

and in which the rule was objected to by the Committee, the

agency must prove that the rule is valid as defined in G.S. 150A-

2(9) and within the statutory authority of the agency; provided,

however, that five years after the date of adoption of a rule,

there is a presumption that the rule was filed in accordance with

the procedures set forth in Chapter 150A.

The clerk of the superior court shall file a copy of the order

of the court with the Attorney General."

Sec- 4- G.S. 120-30.35 as amended by Chapter 688 of the

1981 Session Laws (First Session, 1981) is further amended by

rewriting subsection (a) to read as follows:

•• (a) Notwithstanding the time limitation on review of rules

contained in G.S. 120-30.28 (a) , the cochairmen of the Commission

Bay at any time call a public hearing before the Committee on any

rule or part of rule upon the recommendation of the Committee or

upon the motion of any member of the Commission. Hithin 60 days

after the public hearing, the Committee may find that the agency

„ , „ House DRH82ai
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did not act within its statutory authority in promulgating the

rule or its part and object to the rule in accordance Kith

subsections b, c, d, e, f, and g of G-S. 120-30.28."

Sec. 5. G.S. 120-30.36 as amended by Chapter 688 of the

1981 Session Laws (First Session, 1981) is further amended to

read as follows:

•'§ 120-30.36. Failure to object : inadmissibility into

evidence .— (a) The failure of the Committee to object to a rule

shall not be deemed to be approval of the statutory authority of

the rule or its part by the Committee, Commission or the

legislative branch.

(b) Evidence of the Committee's failure to object to the rule

shall be inadmissible in all civil and criminal trials or other

proceedings before courts, administrative agencies, or other

tribunals."

Sec. 6. G.S. 150A-59(a) as amended by Chapter 688 of

the 1982 Session Laws (First Session, 1981) is further amended by

rewriting subsection (a) to read as follows:

"(a) Eules adopted by an agency on or after February 1, 1976,

shall be filed with the Attorney General. No rule, except

temporary rules adopted under the provisions of G.S. 150A-13,

shall become effective earlier than the first day of the second

calendar month after that filing.

"

Sec. 7. G.S. 150A-63.1 as set forth in Chapter 688 of

the 1981 Session Laws (First Session, 1981) is amended to read as

follows:

"§ 150A-63.1. Administrative Bules Review Committee reports .

—

HOOSE DBB82<I1
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The Attorney General shall retain any reports of the Legislative

fiesearch Comaission's Administrative Eules Review Comaittee's

objection to a rule. He shall append to any compilation,

publication, or summation of that rule a notation that it has

been objected to pursuant to Article 6C of Chapter 120 of the

General Statutes and, where applicable, that the objection has

been removed."

Sec. 8. This act is effective upon ratification.

House DBH8241
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BOOSE DfiH1161-BF

Short Title: HMO's. (Public)

Bepresentative

Referred to:

A BILL TO BE ENTITLED

AN ACT TO AMEND THE POHEBS OF THE COMMISSIONEB OF INSDRANCE TO

SEGOLATE HEALTH MAINTENANCE ORGANIZATIONS.

The General Asseisbly of North Carolina enacts:

Section 1. G.S. 57B-3 (c)(9) is amended by inserting the

following between "three-year" and "projection": "actuarial".

Sec. 2. G.S. 57B-4(a)(4) is amended by adding the

following sentence at the end of the paragraph:

"The Commissioner may require such deposit up to a maximum of

twenty-five thousand dollars ($25,000) as he deems necessary for

the protection of enrollees; provided, however, that the

Commissioner shall allow such deposits to be in the form of cash,

securities, or certificates of deposit or the applicant shall be

permitted to post a surety bond in the specified amount."

Sec. 3. This act is effective upon ratification.
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HOOSE DBH6250

Short Title: Correction/Bules. (Public)

Representative

Beferred to:

A BILL TO BE ENTITLED

AM ACT TO CLABIFY THE DEPABTMENT OF COBBECTION'S ROLE-MAKING

PBOCEDDBES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 148-11 is amended by revriting the

first sentence to read:

"The Secretary shall adopt rules for the government of the

State prison system in accordance with the provisions of Article

5 of Chapter 150A. In the case of temporary rules, such rules

shall become effective immediately upon adoption by the Secretary

and shall be filed in accordance vith G.S. 150A-13 within two

vorking days of adoption."

Sec. 2. G.S. 150A-1(a) is amended by rewriting the

second sentence of the first paragraph to read:

"The following are specifically exempted from the provisions of

this Chapter: The Department of Correction (except for Article 5

of this Chapter and G.S. 150A-13 which shall apply) , the

Employment Security Commission, the Industrial Commission, the

Occupational Safety and Health Review Board, the Commission of

Yoath Services, and the Utilities Commission."
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Sec. 3. This act is effective upon ratification.

p_j^5 House DBH6250



HOUiiE DEH1184-BF

Short Title: IJursing Home Administrators. (Public)

Represent ative

deferred to:

A BILL TO BE ENTITLED

AN ALT 10 AMEND THE NUESING HOME ADMINISTBATOB ACT.

The General Assembly of North Carolina enacts:

Section 1. G.S. 90-276 is rewritten to read:

"§ 90-276. Definitions.—For the purposes of this Article and

as used herein:

(1) ' Adffiinistrator-in-training ' means an individual registered

with the Board who serves a training period under the supervision

of a preceptor.

(2) 'Board' means the North Carolina State Board of Examiners

ror Nursing Home Administrators.

(3) 'Nursing home' means any institution or facility defined

as such for licensing purposes under G.S. 130-9 (e) of the General

Statutes, whether proprietary or nonprofit, including but not

limited to nursing homes owned or administered by the federal or

state government or any agency or political subdivision thereof

and nursing homes operated in combination with a home for the

aged or any other facility.

(4) 'Nursing home administrator* means a person who

administers, manages, supervises, or is in general administrative
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charge oj; a nursing home, whetiier such individual has an

ownershxp interest in such home and whether his functions and

duties are shared with one or more individuals.

(5) 'Preceptor* means a person who is a licensed and

registered nursing home administrator and meets the requirements

o± the board to supervise administrators-in-traminq during the

training period."

:Jec. 2. G.S. 90-278(1) is amended by inserting a new

paragraph c. and redesignating the present paragraph c. as d. :

"c. He has successfully completed his training period as an

adiDinistrator-in-training as prescribed by the board."

Sec. 3. G.S. 90-285 is amended by adding a new

subdivision (11) to read:

"(11) Develop an administrator-in-training program to insure

that nursing home administrators have adequate trainicg and

experience prior to licensure."

bee. 4. This act is effective upon ratification.

House DBHIiaa
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APPENDIX G

f-lciT-i inilkshnko vn.th a rr.in i.inuni Lcuipr-rn t,ur(^ of 25 daj;rGer; F. in a
retail establishment.

(1) "Imitation Frozen Desjscrl." means any substance, mixture
or compound, which is made in imitation of, or does in fact
imitate, any frozen dessert or frozen dessert mix for which a
st.-md.ird of identity has been established in 21 CFR 135 or these
Rules, and v/hich does not conform to said standard of identity.

(m) "Milk Products" means and Includes: cream, dried cream,
plastic cream (sometimes known as concentrated milk fat), butter,
batter oil, milk, concentrated m.i Ik , evaporated mill:, sv;eetened
coiidensed milk, superlieaLed condensed milk, dried milk, skim
miik, concenr.T-ated skim mLJl', evaporated skim milk, condensed
skim milk, sweetened condensed part-skim n.ilk, nonfat dry milk,
sv.^eet cream buttermilk, ccjndensed sweet cream buttermilk, dried
sweet cream buttermilk, f;kim milk that has been concentrated and
fromi which part of the lnct'o:;e has lieen removed by crystalliza-
tion, skim milk in concent ra t.ed or dried form which has been
modified by treating the cont-entrated skim milk v/ith calcium
hydroxide and disodium phospliate, lactose (pure milk sugar),
concentrated cheese whey and dried cheese whey.

History Note: Statutory Authority G.S. 106-253, 105-267;
Eff. February 1, 1982.

.0203 INSPECTION CERTIFICATES
(a) A person shall not operate as a wholesale or retail

frozen dessert manufacturer, a wholesale or retail cheese manu-
facturer, or as a wholesale butter processing manufacturer with-
out first obtaining an inspection certificate issued by the
Commissioner of the North Carolina Department of Agriculture.

(b) Inspection certificates shall be issued upon:
(1) a determination by the Conimissioner that the manu-

facturer is operating in a clean and sanitary manner
in compliance with statutory requirements and these
Rules and is producing a product that is pure, whole-
some and non -deleterious to health; and

(2) payment of the appropriate fee as set out in N.C.G.S.
106-254.

(c) All inspection certificates shall expire on June 30 of
each year and are non-transferable.

History Note: Statutory Authority G.S. 106-253; 106-254;
106-267;
Eff. February 1, 1982.

.0204 SUSPENSION OF INSPECTION CERTIFICATE/PENALTIES
(a) If, during the period for which an inspection certificate

is in effect, the Commissioner determines that a retail frozen
dessert freezer, dispenser milk machine, or mobile frozen dessert
tanit does not comply with G.S. 106, Article 26 or these Rules,

G-1





APPEi^JDIX il

FILED ^M accordance:

, WITH ARt. 6C Of-" CH.M^

120 OF THE GENtRAL MATUTE;>

^Iiii£X 'REPORT: Legislative Review of Administrative Rules
(G,S. 12 0-"i0.20 et seq.)

,

Date;

To:

RULE:

Anril 30, ]98'

i

m^^ fen:

tlJRHOTOR OF RESEARCH

(for Receipt Stami

ill S. Roth'
Tnaine)

~ —

—

Adm. Procedures Act Coordinator

P. 0. Box 2 76^7

1 W. EdenLon St.

Ralei^^h^ NC 27611

Nt g- Btferd Qf AgKkuUure
(agency £ addressSri

Phone: 733-6248

Terrence D. Sullivan
Legislative Research Commission
2129 State Legislative Building
Raleigh, North Carolina 27611 - Phone: 919-733-7011

Jl

2 NCAC ?() ] ', .0426(c)
(citation; n". c. Administrative Code)

RENT.M RATES. FEES, AND PREMIUM BOOKS
(catchline)

(1 ) RULE SUMMARY

Rule formalizes pre-existing Board of Agriculture procedure
in giving notice per APA before action is taken on fee schedules

(2) STATUTORY AUTHORITY CITATION

O.S. 106-503; 106-503. i(b)

(J) CIRCUMSTA^JCES REQUIRING RULE

Rule enacted in the public Interest and due process in conjunctive
effort with Administrative Rules Review Committee

) EFFECTIVE DATE
"""•

.Vnended Eff. .lune 1, 1982 Form-10:LSO:Rev. 3/1/79



2 MCAC 20R .^/::'m; ^^^r^-^M. RATES, FK^S , AFD PREMT^]!: r.OO?'S ; has been
amcndo-^ by the ad-^ition of a nev7 Cc) as follows: c 'f (

|y
'

(c) The Board of Agriculture shall give notice of any hear-
ing at which fees and other charges governing rental rates for
State Fair properties and services or premium books are approved
pursuant to the procedures outlined in N.C.G.S. 150A-12.

History Note: Statutory Authority G.S. 106-503; 106-503.1
(b);
Eff. February 1, 1982;
Amended Eff. June 1, 1982.
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/ ' WnURT. 6C 01- umr,

APPENDIX I
120 OF THE GENWAL STATUlt>>^ .

;^pR 29 1981 '-'^

DATE Fir.ED t

^>KNCY REPORT: Legislative Review of Administrative Rules ocQFARCH
(g: S . 1 2 0- 3 . 2 et seq . ) DIRECTOR 0^

R^StAKWa

Date: April 2,1. 19R1

^

(for Receipt Statni

frora : Marion j'ol^nson ,

(name)
Adro. Procedures Act Coor.iinar.or - __^^____.

(agency & addreasT

I Division of State Library - Department of Cultura.1 Rpsonrcp- S

109 East Jones Street

Raleigh, NC 27611 Phone: 733-2570

To: Terrence D. Sullivan
Legislative Research Commission
Leyisidcive Aiinex

10 Last Jones Street
Raleigh, North Carolina 27G11 - Phone: 919-733-7014

919-733-6182
aULL: 7 NCAC 2F .0005

^
(citation; N. C. Administrative Cd3"e5

Examination /'^ '

(catchline)
~

vV^^

(1) RULE SUMMARY

To provide information regarding the Comprehensive Examination in
Library Science given for applicants.

!

(2) STATUTORY AUTHORITY CITATION

G.S. 143B-57

(J) CIRCUMSTANCES REQUIRING RULE

To reflect action taken by the North Carolina Public Librarian
Certification Commission.

(4) EFFECTIVE DATE I_l
June 1, 1981. Forra-1 :LSO: Rev. 6/29/79



CULTURAL RESOURCES - STATE LIBRARY 2F .0000

SUBCHAPTER 2F - NORTH CAROLINA PUBLIC LIBRARIAN
CERTIFICATICN COMMISSION

.000!j EXAMINATION
The Comprehensive Examination in Library Science will bo given

for applicants for certification at least three times a year.

History Note: Statutory Authority G.S. 143B-67;
Eff. June 1, 1981.

NORTH CAROLINA ADMINISTRATIVE CODE
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APPENDIX J

NOTICE OF OBJECTION AND DELAY OF EFFECTIVE DATE

DATE: November 20, 1981

TO; Honorable James B. Hunt, Jr., Governor
Honorable James C. Green, Lt . Governor
Lisbon B. Ramsey, Speaker of the House
W. Craig Lawing, President Pro Tempore of the Senate
John W. Lassiter, Associate Attorney General

Board of Nursing Home AdministratorsC.

'.^-^Terrence D. Sullivan
/

Director of Research
Legislative Research Commission
Legislative Annex
10 East Jones Street
Raleigh, North Carolina 27611 Phone: '19-733-6182

The following rules have been determined to lack statutory authority
md are the subject of an objection and delay of effective date by
the Administrative Rules Review Committee pursuant to G.S. 120-30 . 28(b)

:

RULE: 21 NCAC 37 .0204 (Secondary Education)
21 NCAC 37 .0302 (Registration Fee)
21 NCAC 37 .0305 (Proof of Ability)
21 NCAC 37 .0500 ( Administ rator-in-Training

)

21 NCAC 37 .0104 (Nursing Home Adrainistrator-in-Training

)

21 NCAC 37 .0109 (Preceptor)
21 NCAC 37 .1004 (Relation to AIT Experience)
21 NCAC 37 .0902 (Registration and Re-registration of Licenses)

This action is effective upon receipt of the Notice by the Attorney
General. G.S. 120-30. 28(c) states that an agency has 30 days after
receipt of this notice to amend or repeal the rule to cure the de-
fects cited by the Committee or return the rule unamended. G.S. 120-
30.28(f) provides that rules returned unamended are reviewed by the
Governor or Council of State, who may end the Committee's delay.



STATE OF NORTH CAROLINA
ADMINISTRATIVE RULES REVIEW COMMITTEE

LEGISLATIVE RESEARCH COMMISSION
STATE LEGISLATIVE BUILDING

RALEIGH 27611

UEPRESENTATIVi; Wil.LIAM E CLAR
DEPRtSENTATIVE CHARLES D EVAN
KEPRESEN-'ATI VE JAMES F MORGA^
rtEPRESCNTATlVI. MARTIN L NESBn
REPRESENTATIVE KLNNETH B SPAL
.ENATQR WILLIAM A CREECH
SENATOR CECIL R JENKINS JH
SENATOR CHARLES E VICKERY

STAFFi

TERRENCE D SULLIVA
Director of researc

winston l pacse. jr.

E, ANN CHRISTIAN
SUSAN H FROST

WENDY C LAPISH
Research Assistant

November 20, 1981

Mr. William A. Moo a,
Admin ifit rat ive Procedures Act Coordinator
N. C. Board of Nursing Home Administrators
P. 0. Box 12200
Raleigh, North Carolina 27605

Dear Mr. Moon:

At its November 19, 1981 meeting, the Administrative Rules
Review Committee reviewed the rules filed by your board on
September 28, 1981.

The Committee directed the staff to request the board to
make technical amendments to the following rules as indicated:

(1) 21 NCAC 37 .0101 - The statutory authority should be
changed from G.S. 90-278 to G.S. 90-285(1).

(2) 21 NCAC 37 .0104 - The statutory authority should be
changed from G.S. 90-278 to G.S. 90285(1).

(3) 21 NCAC 37 .0106 - G.S. 130-9(e)(2) should be added as
statutory authority for this rule.

(4) 21 NCAC 37 .0110 - This rule should be amended to
roElect the grounds for suspension set forth in G.S. 90-285.1.

(5) 21 NCAC 37 .0111 - The rule should be amended to
reflect the grounds for suspension set forth in G.S. 90-285.1.

(6) 21 NCAC 37 .0112 - The rule should be amended to
reflect the grounds for revocation set forth in G.S. 90-285.1.

(7) 21 NCAC 37 .0206 and .0207 - These rules were repealed
on April 8, 1977 and should not have been readopted.

(8) 21 NCAC 37 .0208 - The statutory authority should be
changed from G.S. 90-278 to G.S. 90-280.

(9) 21 NCAC 37 .0802 and .0803 - These rules were repealed
and should not have been readopted.

(10) 21 NCAC 37 .0905 - This rule should be amended to
delete the reference to "required" continuing education evidence,
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(il. ) 21 NGAC 37 .0914 - The statutory authority should be
changed from G.S. 90-285 to G.S. 90-2e0(d).

The Committee reviewed the following rules and voted to
object to and delay the rules for the reasons indicated:

(1) 21 NCAC 37 .0204 - The rule requires that an applicant
complete two years of college on or after January 1, 1975 and
receive a baccalaureate degree on or after January 1, 1982. The
Committee noted that this rule has been amended effective January
1, 1982 to remove the degree requirement. However, in view of
G.S. 90-278( 1 ) (b) , which does not mention any additional
educational requirements other than "sufficient education . . .

in the foregoing fields" (which are services provided by nursing
homes, laws governing nursing homes, protection of patient
interests and nursing home administration), the Committee
objected to this rule due to lack of statutory authority.

(2) 21 NCAC 37 .0302 - The rule requires payment of an
"initial registration fee of one hundred fifty dollars". G.S.
90-280 entitled Fees ; display of license ; duplicate license ;

inactive list does not mention a registration fee. The Committee
objected to this rule due to lack of statutory authority.

(3) 21 NCAC 37 .0305 - This rule requires that an applicant
submit evidence of his "ability to relate the physical,
psychological, spiritual, emotional, and social needs of ill
and/or aged individuals to the administration of a nursing home,
including executives of the nursing home; and, to create the
compassionate climate necessary to meet the needs of the patients
therein." The Committee noted that the existence of such
qualities cannot be proved by any evidence. The Committee
objected to the rule due to lack of statutory authority.

(4) 21 NCAC 37 .0500 - The Committee objected to this
entire section of rules, as well as 21 NCAC 37 .0104, 21 NCAC 37
.0109, and 21 NCAC 37 .1004. While G.S. 90-278 and G.S. 90-285
do authorize the Board to promulgate rules which assure that
licensed individuals have sufficient training in the field of
nursing home administration, at no point does Article 20 of
Chapter 90 of the General Statutes set forth an administrator-in-
training program as required by the cited rules. The Committee
noted that administ rator - in-training and preceptor are not
defined in G.S. 90-276 entitled Definitions . The Committee
particularly noted 21 NCAC 37 .1004 which provides that "no
portion of the time served by a person with a temporary license
shall be counted toward the requirements of AIT as stated in
Section .0500 of this Subchapter." The Committee objected to
these rules due to lack of statutory authority.

(5) 21 NCAC 37 .0902 - This rule provides that an inactive
licensee who applies for relicensure after three years of
inactivity must "serve an internship under an approved preceptor
for a period of at least 12 weeks." The Committee objected to
this rule due to lack of statutory authority.

These objections are filed at the direction of the
Administrative Rules Review Committee pursuant to G.S. 120-
30.28(b)

.

G.S. 120-30. 28(c) provides that an agency shall either amend
or repeal the rules to cure the defects cited by the Committee or
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return the rules unamended within 30 days of receipt of the
report . These rules may be amended without going through the
normal hearing procedure.

The Committee also directed the staff to inquire whether the
Board is represented by legal counsel. If so, the Committee
would appreciate being informed of the name and address of the
Board's attorney.

Very truly yours,

S^o
Susan H. Frost
Staff Attorney

^

Enclosures
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rtrt'Cl.MLIi A K
DATE FILED :

.>iCY REPORT t I#egi«l*tiv« R«vi«w of Adiaini»tr«tlvc Rules
—

(G.S. 120-30.20 •t scq.)

D4te: January 18, 1930 (for Receipt Stamp)

From : Ronald Raxter
(nAiae)

Adm. Procedures Act Coordinator -

(agency i addresB)

Department of Insurance

P. 0. Box 26387

Raleigh, U. C. 27611 Phone: 733-4700

To: Terrence D. Sullivan
Legislative Research Cononission
2129 State Legislative Suilding
Raleigh, North Carolina 27611 - Phone: 919-733-7D«H»

ULE: 11 NCAC 14 .0303

(Citation; N. C. Administrative Code)

Financial Cerif ication; IIMO

(catchline}

1 ) RULE SUMMARY ^

This rule sets forth and describes the financial certification which
must be filed with the Connissioner by any health maintenance organizatioi
seeking a certificate of authority in this State.

2) STATUTORY AUTHORITY CITATION

57A-3(c) (9) , -4, -3(b) (2)

3) CIRCUMSTANCES REQUIRING RULE
Statutes specifically require the Coiimissioner to evaluate the financial
conditions and potential 'success of each applicant HMO. This rule enables
the Commissioner to make this evaluation. Statutes also require each
such applicant organization to file a three projection of the initial
operating results anticipated. This rule completely defines the filing
requirements of the three year projection.

4) EFFECTIVE DATE

January 22, 19 80
For»-10:LSO:Rev. 3/1/79
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(9) The results of the feasibility study and market
survey as described in 11 NCAC 14.0301; and

(10) If currently available, but in no case later
than the time of the issuance of the Certificate
of Authority pursuant to 11 NCAC 14.0305:
(A) A copy of any contract made or to be made

between any providers and the applicant;
(B) A copy of the form of evidence of coverage

to be issued to the enrollees; and
(C) A copy of the form of the group contract,

if any, which is to be issued to employers,
unions, trustees or other organizations.

(b) The Certificate of Authority so issued shall only permit
the applicant to solicit contingent enrollee subscribers, to pre-
sent the plan to employers and other groups on a contingent sub-
scription basis and to enter into contingent contracts with pro-
viders through which health care and/or hospital services are to
be provided to enrollees and prospective enrollees of the appli-
cant. Under no conditions may the applicant accept prepayment
fees or commence the normal operations of an HMO prior to the issuance
of the Certificate of Authority in accordance with 11 NCAC 14.0305.

History Note: Statutory Authority (^.S. 57A-3{c), -4 j

Eff. January 22, 1980. ^b

.0303 FINANCIAL CERTIFICATION; HMO
,0-^

After the applicant has performed, or caused to be performed,
a feasibility study on the proposed operations of the HMO and has
developed a specific plan of operation, this information should be
submitted to the applicant's staff actuary, a recognized actuar-
ial consultant or a recognized health care consultant for comple-
tion of an actuarial projection of the anticipated operational re-
sults for a three-year period based on the initial working capi-
tal of the applicant, any additional sources of funds to be pro-
vided, the proposed rate schedules, the expected number of enrol-
lees during the period, and the applicant's plan or operation.
This projection should include, but not be limited to the following;

(1) Certification that the amount of money actually avail-
able for working capital is sufficient to carry all ac-
quisition costs and operating expenses for at least the
three-year period and that the applicant is financially
responsible and may reasonably be expected to meet its
obligations to enrollees and prospective enrollees on a"

continuing basis;
(2) Certification that the rates to be charged by the appli-

cant for prepaid health services are neither excessive,
inadequate nor unfairly discriminatory;

(3) Determination of an adequate reinsurance program to amply
protect the applicant against large claims arising in
cases of major health care needs of enrollees, if the
financial condition of the applicant requires such a pro-
greim; and
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(4) Consideration be given in the three year projection to the
possible effects of adverse selection and over-utilization
of services by enrollees of the applicant.

History Note: Statutory Authority G.S. 57A-3(c)(9), -4, -8(b)
(2); Eff. January 22, 1900.

[^

1 ^
.0304 REINSURANCE REQUIREMENTS; HMO [^

If indicated in the financial certification as contained in 11

NCAC 14.0303(3), the applicant shall be obligated to enter into
reinsurance contracts with a solvent carrier in accordance with
the adequate reinsurance program determined in and utilized for
this actuarial certification.

History Note: Statutory Authority G.S. 57A-4(b)(3) . ^
Eff. January 22, 1930. . ^'7

^"^

.0305 ISSUANCE OF CERTIFICATE OF AUTHORITY; HMO

(a) A Certificate of Authority granting the applicant full autho-
rity to operate as an HMO shall be issued by the commissioner upon
payment of the application fee prescribed in G.S. 57A-20 and upon
the commissioner being fully satisfied that the applicant has com-
plied with the provisions of Chapter 57A of the North Carolina
General Statutes and the requirements contained herein, and all
evidence presented indicates the applicant to have a reasonable po-
tential for success in the operation of a health maintenance organi-
zation.

(b) Any material filed in accordance with NCAC 14.0302 which has
materially changed since the original date of filing with the commis-
sioner shall be updated and refiled prior to the granting of a Certi-
ficate of Authority. The commissioner may also require any additional
information for review as he deems necessary in making the decision
on the issuance of this Certificate of Authority to the applicant.

(c) All applicants not domiciled on this State must file a power
of attorney duly executed by such applicant appointing the commissioner
and his successors in office, and duly authorized deputies, as the
true and lawful attorney of such applicant in and for this State upon
whom all lawful process in any legal action or proceeding against the
health maintenance organization on a cause of action arising in this
State may be served.

,

History Note: Statutory Authority G.S. 57A-4, -3(c) (10) ^
Eff. January 22, 1980. \

l>

.0306 FOREIGN HMO; SUCCESSFUL OPERATION

Foreign health maintenance organizations seeking admission to North
Carolina must have net operational gains for three consecutive years
next preceeding the date of application for admission; however, on an
individual case basis only, such applicants may be considered for ad-
mission if they have a minimum of one year of net operational gains
and the financial certification as described in 11 NCAC 14.0303 re-
flects continuing operational gains for at least the next three years.
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APPENDIX L

DATE FILED:
,-^CY REPORT ; Legislative Review of Administxative Rules '

(G.S. 120-30.20 et seq.)

Date: January 18, 1930 (for Receipt Stamp)

From : Ronald Raxter
(name)

—-—--—-—-—-----—-—————
Adm. Procedures Act Coordinator » ________________________________

(agency t address)

Department of Insurance

P. 0. Box 2 6387

Raleigh, N. C. ?7611 Phone: 733-4700733-47(

To: Terrence D. Sullivan
"egislative Research Commission
2129 State Legislative Building
Raleigh, North Carolina 27611 - Phone: 919-733-70aa

11 NCAC I'l .03 07

(Citation; N. C. Administrative Code)

Deposit Requirement.'

(catchline)

RULE SUMMARY

This rule discusses the deposits which, arc to be required of all
health maintenance organizations seekinq a certificate of authoril
in this jurisdiction prior to conmencintj th^ normal operations of

such an organization.

;) STATUTORY AUTHORITY CITATION

57A-: (a) (4) , -Mb) (3)

) CIRCUMSTANCES REQUIRING RULE
Gtatates require alternative covr.raqe be iivailable in the event of

discontinuance of any plan of any healtl\ maintenance organization i-. this

!Gtate. The amount of deposit reuuired by this rule is considered to be a

minimum to #mply protect Ilortli Carolina cnro] lees should any p'lan be

discontinued. In such an occurancc, it \;oujd be necessary to transfer
asset? to tHe reinsurer to at least partiallv cover the liabilAties
assumed by such reinsurer in case of an insolvency o:*^ any II.MO. This
deposit could be used for that purpose.

j EFFECTIVE DATE
Form-IOiLSOrRev. 3/1/7 9

January 22, 1930
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History Note: Statutory Authority G.S. 57A-3; 58-150(2);
Eff. January 22, 1980. ,^

\ 0^
.0307 DEPOSIT REQUIREMENTS; HMO \

(a) A minimum initial deposit of $25,000 of market value eligi-
ble securities or such higher eunount as may be indicated by the
actuarial projection shall be required of all such applicants prior
to commencing the normal operations of a health maintenance organiza-
tion in this State.

(b) The commissioner may require additional deposits of such
organizations when deemed necessary for the protection of North
Carolina enrollees based upon one or more of the following conditions;

(1) The organization is operating with unsatisfactory
results as determined by the commissioner from an
annual statement, an interim financial statement
or a report on examination;

(2) The organization has sustained a substantial loss
in working capital as reflected in an annual state-
ment, an interim financial statement, or a report
on examination; or

(3) The organization is found by the commissioner to be
in such an unsound condition that such organization
is potentially unable to fulfill enrollee and provider
contracts.

History Note: Statutory Authority G.S. 57A-4(a)(4); -4(b)(3)
Eff. January 22, 1980.


