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PBBFRCE

The Legislative Research Coaaission, authorized by Article

6B of Chapter 120 of the General Statutes, is a general purpose

study group. The Coniission is co-chaired by the Speaker of the

House and the President Pro Tenpore of the Senate and has five

additional aeabers appointed froa each house of the General

Asseably. Aaong the Coaaission *s duties is that of aaking or

causing to be aade, upon the direction of the General Asseably,

•*such studies of and investigations into govemaental agencies

and institutions and natters of public policy as vill aid the

General Asseably in performing its duties in the aost efficient

and effective manner** (G.S. 120-30.17(1)).

&t the direction of the 1979 General Asseably, the

Legislative Research Coaaission has undertaken studies of

nuaerous subjects. These studies were grouped into broad

categories, and each aeaber of the Coaaission vas given

responsibility for one category of studies. The Co-Chairaen of

the Legislative Research Coaaission, under the authority of

General Statutes 120-30. 10(b) and (c) , appointed coaaittees

consisting of members of the General Assembly and of the public

to conduct the studies. Co-Chairaen, one froa each house of the

General Assembly, were designated for each coaaittee.

The study of the revenue laws was directed by Senate Joint

Resolution 94 (ratified Resolution 83) of the 1979 General

Asseably (Pirst Session, 1979). The charge to the Coaaittee in

V



Section 2 of the Resolution is to continue the study of revenue

laws of tha State of North Carolina. & copy of this Besolutioa

nay be found in Appendix III of this report along ifith aenbership

lists of the Legislative Research Coanission and the Coaaittee on

Revenue Lavs.
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SOHNKBT LIST OP HBCONHEHDBD LBGISLKTIOH

This report contains, beginning on page 2, the findings and

recoaaendations of the LegislatlTe Research Coaaission's

Coaaittee on Bevenae Lavs. Following the title of each proposed

bill is the page nnaber of this report on which the discussion of

that proposal begins. A cop; of each proposed bill is contained

in Appendix T of this report.

LegislatiTe Proposal 1 — AH ACT TO RBSOVB THE 8EQ0IREHBIT THAT

THE TAX RBVIEW BOARD APPROVE REGOLATIOHS ISSOED BY TBB

SECRETARY OP REVEBOE (p. 3).

Legislative Proposal 2 — AH ACT TO ALLOW THE SECRBTAHY OP

REVBHOE DISCRETTOH OH BEQOIRIHG AN AODTT BBPORE ALLOWIHG

A RBFOHD OF HOTOR FUEL TAX (p. ») .

Legislative Proposal 3 — AH ACT TO COHFOHH THE FEB FOR RBISSUIHG

A SALES OR USB TAX LICBBSE RHEN THE LICEHSE HAS BBEH

SOSPBHDBD OR REVOKED TO THE SAHB FEE AS ISSOAHCB OF A HEB

LICEHSE (p. 4).

Legislative Proposal 4 — AH ACT TO RAISE THE HIHinOH TAX

THRESHOLD FOR PAYHEHT OF IHTAHSIBLBS TAX TO REFLECT

IHFLATIOH SIHCE 1963, SO AS TO REDUCE THE HOBBER OP

PBRSOHS LIABLE FOR INTAHGIBLES TAX (p. 5).

Legislative Proposal 5 — AH ACT TO ALLOW HOHRBSIDEHTS, FILIH6

HORTH CAROLINA RETORHS, TO APPOBTIOH PBBSOIAL DBDOCTIOBS

BETWBBH HORTH CAROLIIA AHD THEIR STATES OP PRIHCIPAL

RBSIDBHCB TO THE EXT EHT THAT THEIR STATES OF PBIHCIPAL
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RESIDENCE JILLOV APPORTIOHHEHT OP PERSOHiL DEDaCTIONS BY

HOHBBSIDENTS FIIIHG HET08NS IH THiT STiTB (p. 6)

.

Legislative Proposal 6 — AH ACT TO CLABIPI THE SALES TAX

EXBHPTION FOR CERTAIH EXPORTS (p. 8)

-

Legislative Proposal 7 — AH ACT TO PROVIDE THAT CREDIT OH THE

NORTH CAROLINA OSB TAX FOR SALES TAX PAID IH AHOTBEK

STATE SHALL BE GIVBH OHLT OR A RECIPROCAL BASIS, AHD TO

HAKE A SIHILAR AHENOHBHT AS TO LOCAL GOTERHHEHT OSB TAXES

(P- 9),

Legislative Proposal 8 — AH ACT TO PROVIDE THAT A PHIHB

COHTRACTOR IS JOIHTLT LIABLE ilTH A SOBCONTRACTOR FOR USE

TAX OHLESS THE SOBCOHTRACTOH* S AFFIDAVIT THAT THE TAX HAS

BBBH PAID IS FORNISHBD TO THE COHTRACTOR (p. 11).

Legislative Proposal 9 — AN ACT TO ALLOV GARHISHEES TO RESPOND

TO NOTICES OF GARNISHHBHT aNDBR THE REVEHOE ACT AHD THE

HACHIHBRY ACT BY CERTIFIED AS NELL AS REGISTERED HAIL (p.

13).

Legislative Proposal 10 — AN ACT TO APPROPRIATE FUNDS TO THE

LEGISLATIVE RESEARCH COHHISSIOH FOR FORTHEH STUDY BY THB

REVENUE LANS STUDY COHHITTBE (p- 13).

Legislative Proposal 11 — AN ACT TO EXEHPT FROH AD VALOBEH

TAXATION PERSOHAL PROPERTY SHIPPED INTO THIS STATE FOB

REPAIR AND THEN RBSHIPPED TO THE OHHBR OUTSIDE THIS STATE

(p. 19).

Legislative Proposal 12 — AN ACT TO CLARIFY THE SALES TAX 01

LABOR SERVICE CHARGES AT E5TABLISHHENTS SERVING POOD,

BEVERAGES, OR HEALS (p. 16).

Legislative Proposal 13 — AN ACT TO AHEHD G.S. 105-Hliro

viii



PROVIDE FOR IWDIVIDOALS \9 IWCOME TAI BXCLOSIOR 01

INTEREST RBCEI?BD OH SAVIHGS (p. 18).

Legislative Proposal 1«l — il ACT TO PROVIDE THAT REPORTS OH

SPECIAL FUEL TAX AHD REPORTS AHD TAI OH OOT-OP-STATE P08L

SHALL BE DOB ON THE SAME DATE (p. 19).

Legislative Proposal 15 — AH ACT TO PROVIDE FOR THE ACCRUAL OF

INTEREST UPON DOCKETED CERTIFICATES OF TAI LIABILITY AT

THE RATE ESTABLISHED OHDEB G.S. 105-291.1(1) (p. 20).

IX





COnniTTBE PROCEEDINGS

The Committee on Revenue Laws was appointed by the Co-

chairmen of the Legislative Research Commission pursuant to

Senate Joint Resolution 94 (ratified Resolution 83) of the 1979

General Assembly (First Session, 1979). Senator Carolyn (lathis

was named as Legislative Research Commission member with

responsibility for the study. Senator Marshall A. Rauch and

Representative Daniel T. Lilley were appointed Co-chairmen of the

Committee. A membership list of the Committee is contained in

Appendix ITT.

The organisational meeting of the Committee was held October

23, 1979, at which time the Committee was divided into two

subcommittees to which various portions of the revenue laws were

assigned. A list of the topics assigned to each subcommittee is

presented in Appendix IV, There have been a total of six

committee meetings.

The recommendations in this report were developed in the

subcommittees, then discussed and approved by the full Committee.

The subcommittees were assisted by the division directors of the

department of Revenue. A list of the persons from the Department

of Revenue who worked with the Committee is presented in Appendix

V. A list of other persons making presentations is also

contained in Appendix V.

The Committee wishes to note its appreciation of the

diligence with which Hr, Mark Lynch, Secretary of Revenue, Hr.

James Senter, Deputy Secretary of Revenue, and many other

1



officials from the Department of Revenue provided necessary data

and assistance to the Committee.



PTWDIWG5 AND BJCONjIENpATIONS

PART I. R ECO «N EN DAT TOMS ACCOHPANIED BY

LEGISLATIVE PROPOSALS

(All legislative proposals are contained in Appendix I of this

report- They are numbered sequentially beginning with

Legislative Proposal 1, and each reconnendation below refers to

the legislative proposal which would implement it.)

Thf Legislative Research Commission's Committee on Revenue Laws,

after a review of all the information and data it has gathered,

and for the reasons set forth below, makes the following

recommendations:

1 • Review and approv al bj t he Tax Revie w Board of

Department of Re ve nue regulations should cease. (Legislative

Proposal 1)

.

G.S. 105-262 and G. S. 105-113.102 require that the Tax

Peview Board aoprove all regulations promulgated by the

Department of Revenue. The Tax Review Board consists of the

State Treasurer, the Chairman of the Otilities Commission, one

gubernatorial appointee, and the Secretary of Revenue, who does

not vote on regulations he submits to the Board-

Although the provision for Tax Review Board approval of

regulations has existed since 1955, several statutory provisions

make the approval unnecessary. G.S. 120-30.28 provides that

revenue regulations are to be reviewed by the Administrative

Pules Review Committee of the Legislative Research Commission.

While the Administrative Procedures Act in G.S. 150A-1 (a) exempts
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thp Dcpartin'?nt of Revenue from holding public hearings on

regulations, the? ^^uperior Court. can hear appeals from

regulations, ani f^.S. 150A-59 reguires that rules be file^ with

the Attorney General.

State Treasurer Harlan Boyles, Chairman of the Tax Review

Poard, supports the above recoiamendati on of the Committee,

because it will simplify the nrocess. (See Appendix VI). The

Department of Revenue also supports and requests the

recommendation because the present review process is deemed

sufficient.

2- IM current mandatory annual audit of firm s requesting

moto£ fuel tax refunds should be fade discreticnarY, with the

fecretary of Revenue. (Legislative Proposal 2) .

O.S. 135-449.19 mandates that audits of firms requesting

motor fuel tax refunds be conducted annually. In many small

cases, the cost of the audit exceeds the amount of the refund;

therefore, the Department of Revenue reguested that the mandatory

annual audit be made discretionary with the Secretary of Revenue.

The current statute of limitations would allow the Secretary

to audit the firm's books for three previous years if problems

were discovered with a particular firm.

^» lh.5 ZSS. for reissu ing a sales or use tax license to a

retailer when the l ice nse has been suspended or revoked should be

iJbS same fee as for issuance of a new sales or use tax license.

(Legislative Proposal 3)

-

The Legislative Research Commission Committee on Revenue

Laws recommended in 197R, and the General Assembly enacted in



1979 in Chapter 17 of the Session Laws of 1979, amendments to

I.S. 105-16a.a{7) and G.s. 105-16U.6(7) raising the fee for a new

sales and use tax license (merchant's certificate of

registration) from one dollar ($1.00) to five dollars (S5.00).

The 1979 legislation overlooked raising the fee provided for in

n. S. ins-16U.29 for reissue of a suspended or revoke'3 sales or

use tax license.

The Department of Revenue r?»commended and the Committee

agreed that the reissue fee also be raised to five dollars

(SS.OO) ,

** • The minimum tax threshold for filing an intangib le s ta x

ret urn should be in creased to adjust for inflation since 12^3.

(Teqislative Proposal U).

The 1963 General Assembly by enacting G.S- 105-214 set a

five dollar ($5.00) intangibles tax threshold for intangibles

other than money on deposit, so that a person whose intangibles

tax did not exceed five dollars ($5.00) would not have to file a

return. The threshold is the equivalent of providing that any

person owning less than two thousand dollars (?2,000) of

intangibles, other than money or. deposit, is not required to pay

intangibles tax. Pursuant to G . S. 105-199, money on deposit is

rot taxed unless an account contains one thousand dollars

(«1 ,000) .

To adjust for inflation, including projected 1980 inflation,

in round figures the intangibles tax threshold in G.^. 105-21'*

would be raised to fifteen dollars ($15.00) by January 1, 19fl 1.

Increasing the threshold to fifteen dollars ($15.00) would be the



ennivalent of stating that persons owning less than six thousand

(dollars ($6,000) of stocks, bonds, and similar items would not

have to file intangibles tax returns.

The adi'istment for inflation would remove twenty-two percent

(22'*) of the total taxpayers from the intangibles tax on stocks,

bonds, and similar items.

'^' 2li3.li.fi2l nonresidents, filing North Carolina inconie tax

^tliXHSf 5b.2!2l3. h^ allowed to a£22Eti23 ill^lr 2§rSO£3i deductions

bet ween North Carolina and their states of principal residence to

Its. pxtent th_at their states of principal residence allow simila r

apportionment o^ personal deductions b^ nonresidents filijoa.

returns in iKa t state. (Legislative Proposal S)

.

Currently, North Carolina law, as statutorily expressed in

c.S. 105- 147 (1 f<) , only permits nonresidents filing returns

deductions which "...are connected with income arising from

sources within the State..." and the charitable contribution

deduction for qualified nonresidents.

The North Carolina position on nonresidents claiming

personal deductions was uoheld in a 1955 Attorney ileneral's

opinion and in J. C. Stiles v. James S. Currie, Commissioner of

Revenue , ?5U R.C. 197 (19^1) in which the North Carolina Supreme

Court said that the statute limiting tha right of a nonresident

taxpayer, in comnutinq his net income taxable by this State, to

claim only those deductions which are related to his business in

this State, was valid and did not constitute an unlawful

discrimination in violation of Article TV, ^ 2 of the North

Carolina Constitution and the Fourteenth Amendment of the United

6



r;tates constitution. The Court reasoned that nonresidents are

not permitted personal deductions allowed to residents of this

Stat<=, since only the income of the nonresidents earned within

this *^tate is subject to Individual income taxes here.

North Carolina's unwillingness to allow apport ionnent of

nersonal deductions by nonresidents filing income tar returns has

been a source of serious concern particularly for the many South

Carolina residents who work in North Carolina and file North

Carolina income tax returns. This concern had so intensified

that the South Carolina General Assembly reacted by enacting Act

16^ of the 1<?79 Acts and Joint Resolutions of South Carolina,

•^hat Act was entitled "An Act To Amend Section 12-7-7S0, Code Of

Laws Of South Carolina, 1976, Pelatinq To Deductions Allowed

Nonresident Individuals When Filing State Income Tax Peturns, So

As To Provide That A Nonresident Individual Shall Not Be

"ermitted To Apportion His Nonbusiness Deductions between This

"^ate And His State Of Principal Pesidence Unless His State Of

Principal Pesidence Also Permits Such Apportionment And

Mlocation nf Nonbusiness Deductions 3y Nonresident Individuals

Tailing Returns In That State." Act 169 changed the previous

South Carolina position of allowing unqualified apportionment of

nersonal deductions by nonresidents filing returns to a

reciprocal stance by which allowance of apportionment is

lependent on the availabilitv of apportionment in the

nonresident's state of principal residence.

Legislative Prooosal 5 would attempt to correct inequities

o nonresidents in computing net taxable income by allowing



= oportionrnpr^- of personal rieductions by nonresidents whose states

of princinal residence allow similar apportionment of personal

'led uctions.

6. X^§ sales an d use tax exemption for ffX£orts to a foreign

22]i!lt£Z. L2L S]l£lli5i.Z£ li^S 3.!lil £211§!i™2ii25 ij} lll^i foreign country

sho uld bS. £LiELf,i.£ll t2 E£^YSIlt 23§i52!tiojQ of items which were n ot

iHlSHlSi i.2 ^S §Z£5LIlt hi the Qeneral Assembly. (Legislative

"roposal f>) .

Under various North Carolina Supremo Court decisions, goods

-shipped directly overseas by North Carolina merchants or

manufacturers have alwavs been exempt from the sales and use tax.

Toods purchased and picked up by the buyer have been subject to

< he sales and use tax.

The 1079 General Assembly enacted G. S. 105-164.13(33),

effective July 1, 1979, to exempt "tangible personal property

purchased exclusively for the purpose of export to a foreign

country for exclusive use and consumption in that foreign country

and which purpose is consummated." When the export is not

consummated, the vendee is liable for the applicable tax.

The intent of the General Assembly as expressed in the

-"•xemption was "...to encourage the flow of commerce through North

Carolina ports that is now moving through out-of-state ports";

Viovever, the term "export" has a broad definition and could

include nurchases of tangible personal property by individuals

who transport the property to a foreign country themselves. With

the exeirntion having such a broad scope, purchases of personal

use items which are to be used exclusively in another country but



are actually carried out of this country by the purchaser could

qualify for the exemption. Interpretation by the Department of

revenue, however, has excluded from the exemption any property

which mav be ourchased and used in North Carolina in anv manner

prior to the purchaser carrying the property with him to a

foreign country.

The Committee approved Legislative Proposal 6 to close any

possible loopholes in the exemption and to make certain that the

intent of the IP^q General Assembly was carried out. The

'Secretary of the North Carolina Department of Commerce, Mr. D. 1.

Faircloth, expressed support for the proposal on behalf of the

State "orts Authority as well as his department. (See Appendix

'' • Ik^ liSEth Carolina and local use tax credits for sales

tax E5.il LB l!loi!lg£ State or laSSlitZ QUtside North Caro lina

sho uld he liven on ly on a reciprocal basis. (Legislative

Proposal 7)

.

Legislative Proposal 7 is a reaction to a South Carolina tax

inequity against North Carolinians, which was brought to the

attention of the Committee.

South Carolina Code « 12-35-810 levies a use tax of four

percent {^%) , but South Carolina Coda * 12-35-820 gives a sales

tax credit against the use tax only for South Carolina sales tax

payments. The only exception to this rule is a reciprocal credit

provision on sales and use tax charged on construction eguipment

brought into this State.

In contrast. North Carolina General Statutes ^ 105-164.6(4)



allows a credit against the North Carolina U33 tax for out-of-

state sales tax paid, while G.S. ITJ-'f/'! of the Local Governnant

Gales and Use Tax Act only gives c^e lit for local sales taiies

pail in other states and not for state sales taxes.

In a case recounted by a subconnitt^e \;itne33, a North

Carolina contractor bought naterialT fron a TJorth Carolina

supplier and accepted delivery in .Iort]i Carolina for use in South

Carolina. Lven though the use was intonde.l to be in Sojtn

Carolina, the IJorth Carolina Suprene Court in Excel Inc. v.

Clayton , 269 a. C. 127 (19G7) stated that such a transaction was

subject to the North Carolina sales tax.

On the other hand, if th^ contractor ha 1 requested the

supplier to ship the materials to South Carolina, Excel Inc. v.

Clayton \/ould have exerptod the transaction fron sales tax

because of the Commerce Clause of the United States Constitxition.

The result of the .lortli Carolina statvite, the Gout!\ Carolina

statute, and the Ilorth Carolina Suorere Court ca^a is esientiall"''

to n i]:e it ciieaper for North Carolina -^ontractorc doing busin3S3

in South Carolina to either buy the prod acts in South Caroliiia or

liava the seller take responsibility for ship::>ing, a more

expensive proposition. The only t\io states watch deny use tax

credit are South Carolina and West Virginia.

Twelve states have eliriinated tiie effect of tlie unfairness

b/ nalcing their credits reciproca]. only v/itii states giving

sinilar credits. A reciprocal use tax credit \;ould put jjressure

on South Carolina to change its lav;. If South Carolina does not

change its lav7. South Carolina contractors loing lousiness in

10



North CarDlina couli buy from North Carolina 55uppliers to avoid

the double t^x.

Georgia, the other state bordering South Carolina, already

has a reciprocal credit,

legislative Proposal 7, which is patterned after existing

legislation in Mabama and Kentucky, provides that the use tax

credit for sales tax paid in another state or locality outside

Morth Carolina is to be reciprocal only with states giving

similar credit to North Carolina.

The effective date of the proposal is July 1, 19ai, so as to

allow South Carolina to amend its law before the North Carolina

statute takes effect.

siibccn trac tor for use tax unless t he subcontractor* s affidavit

t.ll§.t tllS lii k§^ IJSSH 12§ii3 1^2 fUfUished to the contractor.

(Legislative Proposal R).

G.s. 105-164.6(3) imposes a use tax upon the purchase price

of all building materials, supplies, fixtures or eguipment which

shall becomf^ a nart of anv building or structure or which are

annexed to or in any manner become a part of a building. The law

levies the tax against the purchaser of the tangible personal

property and provides that there shall be a ioint liability for

the t-ax against both the contractor and the owner, but the

liability of the owner shall be satisfied if an affidavit is

required of the contractor and furnished by him before final

^settlement is male showing that the tax levied has been paid in

full.

11



Sometimes contraci-.ors subcontract portions of the general

contracts ani when this is done, the subcontractors become the

Durchasers of the tangible personal property which they use in

ner forming these subcontracts. Contractors an'1 subcontractors

are users or consumers of the property which they purchase and

use in performance of contracts and are liable for payment of the

apolicable tax thereon, either to vendors, where applicable, or

directly to the 'secretary of Pe venue. Even though the Secretary

of ppvonue has the authority to assess the owners of the

property, as stated above, the contractors or the subcontractors

are the purchasers of the tangible oersonal property involved

and, as provided by statute, the tax is levied against the

purchasers of such oropertv.

While the Department of Revenue can assess the owners, it is

entirely possible that the contractors and subcontractors have

performed more than the one contract in this State and are liable

for payment of apnlicable taxes on all purchases used in

performance of such contracts. The records of the propertv owner

may not reflect the subcontractors that perform subcontracts even

if the property owner has obtained the prescribed affidavit from

the prime or general contractor and, therefore, based upon the

owner's records, the Department ot Revenue may have no indication

whether the tax levied has been paid.

The Committee felt that it would be helpful to amend the

statute to reauire the prime or general contractor to obtain

affidavits from his subcontractors or, in the absence of

obtaining such affidavits, to make the prime or general

12



contractor liable for tax due on purchases of such materials,

supolies, fixtures and equipment by the subcontractors since such

cortrartor has obtained or acquired the tangible personal

rroperty in question through the subcontractor, until evidence is

presented which shows that the tax has been paid by the

subcontractor. If the affidavit is obtained, the contractor

would be in a position to certify to the property owner that the

taxes levied in this subsection have been paid. Tn the absence

of an affidavit in the hands of the property owner, the property

owner or the contractor would be held liable for the taxes until

it is evidenced that the taxes have been paid.

Legislative Proposal « clarifies C.S. 1 OfS-ieu. 6 ( 1) without

requiring that the owner deal directly with subcontractors.

*'• Garnishees s hou ld be able to respond to notice s of

ga rnishme nt under the Revenue Act and the Machinery Act b^

certified as well as reg ister ed mail. (Legislative Proposal 9).

Provisions of the 'Jevenue Act, G.S. 10'i-2U?(b), and the

•machinery Act, G.S. 105-368(c) and G.S. 105-36R(d), require that

garnishees respond to notices of garnishment for state and local

taxes by registered mail.

Legislative Proposal 9 would allow certified mail to be used

alsc for cost reasons, since currently, registered mail costs

$3. 15 while certified mail costs 95 cents.

10. Additional funds should be app ropriated to the

Legislative Research Commission for the J9B0-82 fiscal jear for

further stud^ bjr the Committee on Revenue Laws. (Legislative

Proposal 10).

1.1



The Committee on Revenue Laws has long been an excellent

forum which State officials, statewide organizations, and

taxpayers coulr! use for consideration of complaints and

difficulties with the revenue laws. The Committee has always

endeavored to make technical revisions and substantive changes in

the revenue laws, which would well serve the State as a whole.

The time and budget limits placed on the Committee during

the interim prevented further investigation of many areas of the

revenue laws which desperately need further reviev. Both

subcommittees have full agendas of remaining problem areas to be

explored.

To halt the work of this Committee at this particular point

would retard seriously the progress which has been made in

improving the revenue laws.

1 1 . Quali f ied personal 2£22gEiX §llil?£i?2 iJltS *his S ta te for

repair and then re shipped to the owner 2iitside this State should

—^ exempt from ad v alorem taxation. (Legislative Proposal 11).

G.S. 10^-315 (a) states that- every person who has custody on

January 1 "...of taxable tangible personal property..." entrusted

to him bv another "...for storage, sale, renting, or any other

business ouroose..." shall provide the tax supervisor of the

county in which the property is situated with a statement showing

"...the name of the owner of the property, a description of the

property, the guantity of the property, and the amount of money,

if any, advanced against the property by the person having

custody of it." ^. S. 105-10 a (d) (2) provides that "...tangible

personal oroperty owned by a domestic or foreign taxpayer (other

1U



th?in an inliviiual person) that has no principal officp in this

f^tate shall bp taxable at the place in this State at which the

procertv is situated." "Situated" is defined in fl. S. 105-

^014 (b) (1) as "more or less permanently located."

These statutory provisions have combined to create a

situation in which businesses with service or repair facilities

in North Carolina have been unable to answer with any certainty

questions by out-of-state customers or prospective customers

about the length of time in which property being repaired or

serviced could remain in North Carolina without having a tax

situs here and being subject to ad valorem taxation.

The North Carolina Supreme Court ruled on the question of

tax situs in In re Appeal of Hanes Dye & Finishing Co. , 285 N.C.

cap (1974) and held that cloth materials of nonresident customers

shipped from outside North Carolina to a textile finishing

company for processing and reshipment to those customers or their

customers at designated places outside North Carolina were not

"situated" or "more or less permanently located" in the county in

which the finishing company was located on January 1, of the year

in question, and, therefore, did not have a tax situs in that

county. However, even in light of this case, the factual

determination of whether certain property is "more or less

nermanen*- Iv located" in this State is still difficult.

Legislative Proposal 11 restates the current law and the

Terartment of Revenue's interpretation of the law and makes it

clear to local ^axing authorities that tangible personal property

shipped into this State to a business premise other than the
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owTiPt's husinpss premise, for repair and reshipment to the owner

outside the State will not be subject to arl valorem taxation.

T'he proposal accomplishes this purpose without allowing raw

materials in process of manufacture in this State an exemption

from a.fl valorem taxation.

12. The statute exe mpt inc; from sales tax certain labor

SSIZic^ £M£3^ li g^stabli shmen ts servin2 f.22^» be verages, or

mea Ig shoul^^ be cla ri f ier} . (Legislative Proposal 12).

^t the request of the North Carolina Restaurant Association

an-l the North Carolina Innkeepers Association, the Committee

reviewerl the implementation of G.S. 10'5-16U.13A (Section 76 of

the Pevenue Act of 1979), which attempted to partly overrule

Sales Tax Ruling 7i of the Department of Pevenue (STP-71).

STR-7 1 provided that surcharges for service charges on

"...foods, meals, beverages, refreshments- . .f or banquets, bars

and dining rooms..,." are subject to sales tax, and only

voluntary tios are exempt from the sales tax.

G.S. 10S-16U.13A, the 1979 legislation, exempted service

charges on pre-arranged group meals from the sales tax.

The Attorney General issued letter opinions which narrowly

construed the statute. A letter opinion of August 7, 1979

adopted a very narrow definition of "meal". That opinion, citing

a California case defining "meal", excluded items such as stand-

up wedding receptions.

Tn a letter opinion of Seotember T' , 1979, the Attorney

lereral correctly noted that making a dinner reservation is not a

contract, but then went on to say that since there are no
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contracting oarties, the exemption did not apply.

G.S. 105-164. 11A does not require a written contract. When

a person ordars from a menu, and the waiter accepts the order, an

oral contract has then been made. If the menu provides a fifteen

nercent (15*) service charge, then the service charge on the menu

is incoroorated into the contract just as is the price of the

steak listed on the menu.

A Massachusetts revenue ruling on this subject was cited by

the North Carolina Restaurant Association as a possible solution.

Legislative Proposal 12 adoots the substance of the

lassachusetts revenue ruling, but exempts from taxation only the

first fifteen percent (15%) of any service charge. In addition,

payment of the service charge is to be made in accordance with

c,.^. <'5-?5.6. For the purposes of the North Carolina Wage and

Hour Act, inrrludinq minimum wage calculations, the service charge

is to be considered a tip.

This proposal as approved by ths Committee makes the

followino changes in the existing law: (1) there is no

requirement for prearrangement; (2) the minimum of four persons

is dropped; (3) the restriction on facilities is eliminated: (U)

coverage is expanded to food and beverages; (5) requirements are

set out as to how the charge is to be separately stated; (6) the

service charge must be turned over to those directly involved in

serving the food, beverages, and meals; and (7) the status of a

spT-vice charge which exceeds fifteen percent (15%) and the status

of the service charge under the Morth Carolina Wage and Hour Act

are clarified.
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While the proposal floes not mop t with the full agreement of

the North Carolina "estaurant Association an^l the North Carolina

Innkeepers \ssocia^ion, it is irnch clearer than the existing

statute ani broader in many respects.

1 3. Inlividu als s hgii M be given an i ncome ^a x exclusion for

iHlfX^st receive^! on savinc[s as an incentive to savina^ and a

bog St to the depressed hous ing market. (Legislative Proposal

1-1) .

The 19B0's have begun with a dangerous decline in the amount

which Americans are saving. The January 1 9R0 savings gains at

the nation's savings and loan associations are at i- he lowest

point in ten years. The January savings gains were off sixty-

eight percent (68*) from the fiqure reported one vear ago. The

decline in savings as well as a shift from passbook and lower-

rate certif i'::ate accounts to the higher yielding six- and thirty-

month money market certificates has been a stimulus for the

depression of the housing market due to the decrease in capital

available for home financing and other manor capital

expenditures.

Congress recognized the need for a tax incentive for savers

during its current session when it enacted Section UOU of the

Crude Oil Windfall Profit Tax Act of 1980. In part, Section HOH

provides an exclusion frcni gross income for two hundred dollars

($?On.OO) (four hundred dollars ($400.00) in the case of a joint

return) for interest received from savings deposits and

certificates of deposit. The conference agreement on the bill

restricted the exclusion to taxable years beginning after
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npcember 31, 1980, and before January 1, 19R1.

The Co-nmittee realized that the federal exclusion alone

would not suffice as the only tax incentive fcr savers and,

therefore, approved Legislative Proposal 13.

Legislative Proposal 13 provides an individual income tax

exclusion from gross income for savings deposits and certificates

of deposit in resident banks, credit unions, and savings and loan

associations. The exclusion is allowel for an amount not to

exceed two hundred dollars ($200-00) and applies to taxable years

beginning on or after January 1, 1980.

14. The due dates of the special, fuels tax regort and the

highway fuel use tax repor t should be changed to the last da^ of

the iD2i3ih following the end of the cal endar guarter.

(Legislative Proposal 1U).

Pursuant to G.s. 105-ua9.10, motor carriers must file a Hser

Special Fuels Report listing vendors' names, place of purchase,

and gallons of fuel purchased during the preceding calendar

auarter. This report, an informational report used by the

Department of "evenue for audit purposes, is due on the twenty-

fifth of the month following the close of the guarter.

Motor carriers are also reguired under n.S. 105-1U9.U2 and

1.9. lOS-UU^i.US to file a Highway Fuel Use Tax Peport on a

calendar guarter basis and to remit tax on motor fuels used in

heir operations within this State. The due date of this report

is the twentieth of the month following the close of the

oreceding calendar guarter.

Legislative Proposal 1 14 changes the due date of both reports
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to thp last ^ay of the month following the end of the calendar

quarter. This chanqe will allow the Deoartment of ''evenue to

combine the reports into one report, ani thereby cTinply with

Ttotor carriers' wishes as to combination of the two reports and

change of due dates to the end of the month.

15. Interest UEon docketed certificates of tax lia bili tY

should accrue at the rate established under 0.-5- 1Q.^~24^. J (i)

iii)ich is currently twelve percent (12%). (Legislative Proposal

15) .

Chanter 111U of the Session Laws of 1977 chanqed the

interest rate for delinquent taxes from a flat six percent (6%)

to a floatinq rate to be determined under G.S. 105 -2U 1. 1 (i) .

Currentlv, that rate is twelve percent (12%).

The 1977 amendment did not cover the running of interest

when a certificate or judgment for taxes is docketed with a clerk

of superior court under G.S. 105-2il2(c). Under G.S. 2U-1 and

G.S. m-'^, interest on those items runs at only six percent (6%).

Legislative Proposal 15 changes that rate for items under

G.S. 105-2U2(c) so it follows the interest rate set by the

*^pcretarv of Revenue under G.S. 105-2U1 . 1 (i) .

The proposal becomes effective with respect to interest

accruing on or after July 1, 1980. Interest up to that date will

he compu^-ed at the previous statutory rate of six percent (6%).

20



Part TI.

Recommendations Not Hccompa nierl By

T.pqislative Proposals

^f>. Consj'^eration of aJo^t ion of a feiieral individual

income tax "tracking^ statute should be deferred until such time

3.S the Committee can reach a consensus on such a statute.

The Committee made an initial decision to investigate the

adoption of a federal individual income ta k "tracking" statute.

^ "tracking" statute accomplishes a shift bv a state from an

independent determination of individual income tax law to the

approach of adopting the federal individual income tax law by

reference.

Tracking statutes attempt to conform a state's individual

income tax law to the federal individual income tax law. The

various types of tracking statutes have been categorized bv the

extent of their conformity. A tracking statute is characterized

as a "virtually complete" conformity tracking statute if the

taxpayer's state income tax liability is determined solely by

taking a percentage of the taxpayer's federal income tax

liability. Tn this case the state accepts the federal adjusted

gross income, exemptions, deductions, and rate schedule.

Nebraska, Vermont, and »hode Island currently have this type of

tracking statute.

Tracking statutes which apply a state's tax rates to the

federal net taxable income to determine state tax liability are
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crharacterize'^ as "substantial" conformity tracking statutes. In

this instance the state accepts the federal adjusted gross

income, exemptions, and deductions. At the present time, Alaska,

Hawaii, Idaho, New lexico. North Dakota, Oklahoma, Oregon, and

ntah have enacted this type of tracking statute.

A "moderate" conformity tracking statute adopts the federal

adinsted gross income, but adopts its own exemptions, deductions,

and rate schedule. States which presently have enacted this type

of tracking statute are Colorado, Delaware, Georgia, Illinois,

""ndiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland,

Massachusetts, Michigan, Minnesota, Missouri, Montana, New York,

Ohio, Virginia, West Virginia, and Wisconsin.

There are several states which have taken a stance of non-

conformance in the tracking movement. These states have adopted

thejr own ad-justed gross incomes, exemptions, deductions, and

rate schedules. However, on selected items the states have

adopted the federal treatment. These items include the child

care expenses credit, the medical expenses deduction, and the

energy tax credits. States with nonconforming statutes are

Alabama, Arkansas, California, Mississippi, New Jersey, North

Carolina, Pennsylvania, and South Carolina.

All four kinds of statutes have been analyzed by the

following four criteria: (1) the effect on the taxpayer, (2) the

effect on tax administrators, (3) the audit and compliance

potential, and (4) the general effect of changes to federal law.

A "virtually complete" conformity tracking statute is easy

for the taxpayer to understand and creates the least amount of
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work for the taxpaver, as woll as b<»inq the easiest kin-l of

income tax statute to a(1tninister. While this statute has the

best compliance and audit potential of any of the other statutes,

it is affected largely by a change in federal income t-ax law.

A "substantial" conformity tracking statute is just as easy

as the "virtually complete" conformity tracking statute for the

taxpayer to understand and also creates little work for the

taxpayer. It is easier to administer than nonconforming income

+ ax statutes and results in good compliance and audit potential,

•''here is a significant effect on the statute by a change in

federal income tax law, but not as monumental as a "virtually

complete" conformitv tracking statute because the state applies

its own rate schedule.

"Moderate" conformity tracking statutes are likewise easier

for the taxpaver to understand and cause less work for the

taxpayer than a nonconforming statute because differences at the

federal and state levels in income base often cause most of the

nroblems in nonconforming states. These statutes have better

audit and compliance potential than nonconforming income tax

statutes as well as being somewhat easier to administer. ^

change in federal income tax law has more effect on this kind of

s^-atute than on a nonconforming statute.

Nonconforming income tax statutes offer the most difficulty

in taxpayer comprehension as well as the most amount of work for

the taxpayer. These statutes are the most difficult to

administer and have the least compliance and audit potential.

However, the nonco rforming income tax statute is affected very
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litMe by f e-lera 1 income tax changes.

In general, the most repeated objection by tax officials in

other states and by state legislators to the adoption of a

tracking statute has been that such a statute ties a state's

revenue collections to federal tax decisions. Since 1969 federal

tax law changes have become more freguent and more substantial in

nature. Tn addition, federal tax decisions are based not only on

tax eguity considerations but also on the need to slow down or

stimulate the national economv as well as other policy decisions

which may differ from the views of a state's citizens and state

legislators. The federal income tax also is much more responsive

to economic growth and inflation than is a state income tax. As

the rate of inflation increases, the federal tax collections

mushroom, thereby leading Congress to respond by providing major

ax cuts. The feedback effect of a federal tax cut on income tax

revenue in conforming states has a substantial negative effect on

he usually tenuous fiscal balance in the states.

The decision was made to examine the tracking statutes in

Louisiana and New York as possible models for a tracking statute

in North Carolina.

^he Louisiana tracking statute which was examined was a

proposed tracking statute that was rejected in 1977 by the Mays

and Means Committee of the Louisiana legislature as a replacement

for Louisiana's present tracking statute. The proposed tracking

statute would have been a method of determining income tax so

that revenue collections would not be so dramatically affected by

changes in the federal tax law.
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The proposed Louisiana tracking statute would have the

taxpavor copv the ad-justed gross income from his federal return

and subtract from that figure the excess itemized deductions

ontered on his federal return, his federal income tax liability,

and any income which was included in the adjusted gross inccBG on

the federal return but which is not taxable in Louisiana. The

resulting figure would be the taxable income for that taxpayer,

and it would be used to enter the Louisiana tax tables to

determine the Louisiana tax liability. Personal exemptions and

the standard deduction would be used to build the Louisiana tax

tables. Only credits allowed by the state would be used against

Louisiana tax liability.

The New York tracking statute has the taxpayer copy the

ad-justed gross income from the federal return and then add or

subtract from that figure the net amount of certain additions and

subtractions. Additions represent adiustraents for income items

which are <»xcluded from adjusted gross income at the federal

level, but which New York has decided for various policy reasons

•o include in adjusted gross income, and conversely subtractions

represent adjustments for income items which are included in

adjusted gross income at the federal Isvel, but which New York

has decided for various policy reasons to exclude from adjusted

gross income.

From the resulting figure the New York standard deduction or

the amount claimed as federal itemized deductions is subtracted.

"^he amount claimed as federal itemized deductions is adjusted by

adding or subtracting the net amount of certain additions and
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subtractions. Tn the sani<> manner as the arlditions to and

subtractions from federal adjusted qross income, these additions

M\d. subtractions represent respectively deductions which for

various mlicy reasons ate either allowed at the federal level,

but not allowed in New York or which are not allowed at the

fe^^eral level, but are allowed in New York.

From this figure the New York personal exemptions are

subtracted- For taxable years beginning in 1979, the New York

oersonal exemptions are equal to the number of federal personal

exemptions claimed times seven hundred dollars ($700.00)- For

taxable years beginning in 1980, the New York personal exemptions

are equal to the number of federal personal exemptions claimed

times seven hundred and fifty dollars ($750.00) .

The resulting figure is the New York taxable income to which

New York tax rates are applied to determine the New York State

tax liabilitv. Only New York State tax credits are allowed

against the tax liability.

The result of the examination of both of these tracking

statutes was a proposed North Carolina model for a tracking

statute which would use the most beneficial characteristics of

both the New York statute and the oroposed Louisiana statute.

The proposed North Carolina model incorporated the New York

approach of adopting the federal adjusted gross income and adding

or subtracting froir that figure the net amount of specified

additions and subtractions. As in the New York tracking statute,

the additions represented adjustments for income items which are

excluded from adjusted gross income at the federal level, but
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which North Carolina has decit^Gi for policy reasons to include in

^diusterJ qross income. Conversely, the subtractions represented

T^iustments for income items which are included in adjusted qross

income at the federal level, but which North Carolina has decided

^or policy reasons to exclude from adjusted gross income.

From the resultinq fiqure the standard deduction or the

amount claimed as federal itemized deductions was subtracted.

T'he standard deduction was the same amount as the federal zero

hrncket amount. Following the New York approach again, the

amount clai-ned as federal itemized deductions was adjusted by

=>dding or subtracting the net amount of various additions and

subtractions. The additions and subtractions represented

respectively deductions which for policy reasons arc either

allowed at the federal level, but not allowed in North Carolina

or which are not allowed at the federal level, but are allowed in

North Carolina.

The allowable North Carolina personal exemptions, as

nresentlv provided, were subtracted from the resulting figure.

After this subtraction, the resulting figure was the North

Carolina taxable income to which the North Carolina tax rates, as

nresentlv provided, were applied to compute the North Carolina

'^tate tax liability. Currently provided North Carolina State tax

credits were allowed against the tax liability.

The advantages of adopting the proposed North Carolina model

were varied. Simplification of completion of the return was seen

as an advantage, unless the taxpayer was required to attach a

copy of his federal return, A better potential for the State to
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lUfiit- returns at a lower cost a rul to ensure compliance with the

tax law was also viewed as an advantage. There also could be an

advantageous saving in administrative costs, unless a copy of the

fe-^eral return was required. Use of federal rules, regulations,

and decisions was presented as an advantage in adopting the

proposed North Carolina model. Other advantages included less

adiustment of federal tax exchange information, elimination of

listing individual items of income, such as wages and salaries,

interest income, and dividends, and reduced tax liability for

t-axpayers who nualify for capital gains treatment.

The maior advantag«= of adooting the proposed North Carolina

model was the fact that the model was a "moderate" conformity

tracking statute which would not tie the '^tate income tax

collections quite as completely to the federal income tax law,

thereby not Placing the f;tate budget at the mercy of Congress.

The disadvantages of adopting the proposed North Carolina

model were overwhelming. A distinct disadvantage was that there

are such a substantial number of differences between the federal

and State individual income tax systams that an astounding number

of additions and subtractions would have to be made to federal

adjusted gross income and federal itemized deductions to account

for policy decisions made in North Carolina thereby negating the

simplification advantage. Other disadvantages included further

calculation of similar deductions and exclusions, such as the

dividend deduction and medical expenses deduction, inherent

difficulties in adopting a tracking statute due to the

fundamental difference of federal joint filing for married
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rrouples versus Statp combined filing for married couples, higher

(exclusions and deductions due to the larger federal tax base, and

a marked shift in the tax burden among taxpayers.

The budgetary disadvantage of a reduction in federal

=idiusted gross income adversely affecting State revenue

collections was also a paramount concern. Although the proposed

model was not tied as completely to the federal income tax law,

reductions in federal ad-justed gross income for inflation and

recessionary trends would make a severe impact on State revenue

col lections.

The most serious and defeating impediment to enacting the

proposed North Carolina model was a probable constitutional

violation. The observation had been made early in the

proceedings that tax administrators in other states warned

states, which were considering the possibility of adopting a

^racking statute, to look at the state Constitution to determine

the constitutionality of adopting the federal income tax by

reference and adopting automatically any changes in federal law.

Hue to this observation, the Attorney General was asked to give

Tn opinion on the following pivotal guestion: Does a federal

individual income tax "tracking" statute, adopting the federal

=>. d-i usted gross income or federal taxable income or federal tax

liability, constitute an unconstitutional delegation of

legislative nower in contravention of Article V, Sec. 2(1) which

states: "The power of taxation shall be exercised in a -just and

e»nuitable manner, for public purposes only, and shall never be

surrendered, suspended, or contracted away."?
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The Attorney General's letter opinion concluded that if a

trackinq statute automatically incorporated future federal

amendments, the North Carolina courts would probably find the

incorporation of those amendments to be an unconst itu^-ional

delegation of legislative power in contravention of Article V,

'^ec. 2(1). However, the Attorney General viewed the adoption of

a particular federal statute as it existed on a specified date as

^iirply an incorporation by reference of a ore-existing statute

=tnd not a delegation of future legislative nower. (See Aonendix

VTII) .

The Attorney General explained that no state court has

decided ^ case with the issue of constitutionality of a sta»:e law

which incorporates future federal law; therefore, presented with

such a case, the court would not have any North Carolina

precedent on which to rely and would have to look to ether

states' court decisions for guidance. The problem then arises

that there is no state with the combination of constitutional

provisions and stringent and conservative court decisions on

delegation of legislative power in administrative agency cases

which North Carolina has. Therefore, other states really could

not offer very much guidance to North Carolina.

The final recommendation of the Attorney General was that

the Committer should proceed with caution since any attempt to

adopt future federal amendments would face a very serious risk of

beinq declared an unconstitutional delegation of legislative

power.

Confrontation with the constitutional risks of adopting the
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oropose-l North Carolina model crystallized the CommLttee's

dilemma. Adoption of the model for thp purpose of simplification

in many areas would he futile unless future federal amendments

could he incorporated by reference. In addition, the "General

Assemhly itself could feel as though it was delegating its

legislative power.

The Committee decided that since thirtv-four states had

adopted some kind cf tracking statute, it would have heen a

dereliction of duty if the Committee had not investigated

"tracking" to determine any henefits it might have for North

Carolina, and that consideration of adoption of a tracking

statute should he deferred at the present time.
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Legislative Proposal 1

A BILL TO BE ENTITLED

AN ACT TO REMOVE THE REQUIREMENT THAT THE TAX REVIEW BOARD

APPROVE REGULATIONS ISSUED BY THE SECRETARY OF REVENUE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-113.102 as the same appears

in 1979 Replacement Volume 2D of the General Statutes is

amended by:

(1) Adding immediately after the word "regulations"

appearing in line 2 thereof the words, "and amendments thereto",

(2) Deleting the words and symbols, "such regulations

to become effective when approved by the Tax Review Board.

All regulations and amendments thereto shall be published and

made available by the Secretary of Revenue.", appearing in

lines 4, 5, 6, and 7 and inserting in lieu thereof the words

and symbols, "and such regulations and amendments thereto shall

be published and made available by the Secretary of Revenue.

All regulations initiated by the Secretary of Revenue shall

be filed in accordance with Article 5 of Chapter 150A of the

General Statutes."

(3) Deleting the words, "and the regulations approved

by the Tax Review Board", appearing in lines 9 and 10 thereof.

Sec. 2. G.S. 105-262 as the same appears in 1979

Replacement Volume 2D of the General Statutes is amended by:

(1) Adding immediately after the word "regulations"

in line 2 the words, "and amendments thereto".
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(2) Deleting the words and symbols, "such regulations

to become effective when approved by the Tax Review Board.

All regulations and amendments thereto shall be published

and made available by the Secretary of Revenue.", appearing

in lines 4, 5, 6, and 7 and inserting in lieu thereof the

words and symbols, "and such regulations and amendments thereto

shall be published and made available by the Secretary of

Revenue. All regulations initiated by the Secretary of Revenue

shall be filed in accordance with Article V of Chapter 150A

of the General Statutes."

(3) Deleting the words, "and the regulations approved

by the Tax Review Board", appearing in lines 9 and 10 thereof.

Sec. 3. This act shall become effective July 1,

1980. Any regulations pending before the Tax Review Board

on July 1, 1980 but not yet approved under G.S. 105-113.102

or G.S. 105-262 shall be transferred to the Secretary of

Revenue for further proceedings.
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Legislative Proposal 2

A BILL TO BE ENTITLED

AN ACT TO ALLOW THE SECRETARY OF REVENUE DISCRETION ON

REQUIRING AN AUDIT BEFOl^ ALLOWING A REFUND OF MOTOR

FUEL TAX.

The General Assembly of North Carolina enacts:

Section 1. The last paragraph of G.S. 105-449.39

is amended to read:

"The Secretary shall not allow such refund except after

an audit of the applicant's records or as provided in G.S.

105-4 49.40. Notwithstanding the previous sentence, if the

motor carrier has complied with the provisions of this sub-

chapter and the rules and regulations promulgated under this

subchapter for a period of one full registration year, the

Secretary may in his sole discretion make refunds without

requiring a bond or prior audit."

Sec. 2. This act shall become effective July 1,

1980.
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Legislative Proposal 3

A BILL TO BE ENTITLED

AN ACT TO CONFORM THE FEE FOR REISSUING A SALES OR USE TAX

LICENSE WHEN THE LICENSE HAS BEEN SUSPENDED OR REVOKED

TO THE SAME FEE AS ISSUANCE OF A NEW LICENSE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-164.29 is amended by deleting

the words "one dollar ($1.00)", and inserting in lieu thereof

the words "five dollars ($5.00)".

Sec. 2. This act shall become effective July 1,

1980.
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Legislative Proposal 4

A BILL TO BE ENTITLED

AN ACT TO RAISE THE MINIMUM TAX THRESHOLD FOR PAYMENT OF

INTANGIBLES TAX TO REFLECT INFLATION SINCE 1963, SO AS

TO REDUCE THE NUMBER OF PERSONS LIABLE FOR INTANGIBLES

TAX.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-214 is amended by deleting

the words "five dollars ($5.00)" and inserting in lieu

thereof "fifteen dollars ($15.00)".

Sec. 2. This act shall become effective with

respect to taxable years beginning on and after January 1

1980. "»
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Legislative Proposal 5

A BILL TO BE ENTITLED

AN ACT TO ALLOW NONRESIDENTS, FILING NORTH CAROLINA RETURNS,

TO APPORTION PERSONAL DEDUCTIONS BETWEEN NORTH CAROLINA

AND THEIR STATES OF PRINCIPAL RESIDENCE TO THE EXTENT THAT

THEIR STATES OF PRINCIPAL RESIDENCE ALLOW APPORTIONMENT

OF PERSONAL DEDUCTIONS BY NONRESIDENTS FILING RETURNS IN

THAT STATE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-147(18) is rewritten to read

as follows:

"In the case of a nonresident individual or partnership,

the deductions allowed in this section other than deductions

connected with income arising from sources within the State

shall be allowed only in the proportion that the individual's

adjusted gross income reportable to North Carolina relates

to his total adjusted gross income, if the nonresident's state

of principal residence allows similar apportionment of personal

deductions. The proper apportionment and allocation of the

deductions with respect to sources of income within and without

the State shall be determined under rules prescribed by the

Secretary of Revenue."

Sec. 2. G.S. 105-147(22) is amended to delete the

last sentence which reads as follows:
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"Provided, further, that the provisions of this sub-

division shall not apply to taxpayers who are not residents

of this State."

Sec. 3. This act is effective with respect to

taxable years beginning on and after January 1, 1980.
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Legislative Proposal 6

A BILL TO BE ENTITLED

AN ACT TO CLARIFY THE SALES TAX EXEMPTION FOR CERTAIN EXPORTS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-164.13(33), as it appears in

1979 Replacement Volume 2D of the General Statutes is rewritten

to read:

"(33) Tangible personal property purchased solely for

the purpose of export to a foreign country for exclusive

use or consumption in that or some other foreign country,

either in the direct performance or rendition of professional

or commercial services, or in the direct conduct or operation

of a trade or business, all of which purposes are actually

consummated, or purchased by the government of a foreign

country for export which purpose is actually consummated.

"Export' shall include the acts of possessing and marshalling

such property, by either the seller or the purchaser, for

transportation to a foreign country, but shall not include

devoting such property to any other use in North Carolina or

the United States. 'Foreign country' shall not include any

territory or possession of the United States.

In order to qualify for this exemption, an affidavit of

export indicating compliance with the terms and conditions

of this exemption, as prescribed by the Secretary of Revenue,

must be submitted by the purchaser to the seller, and retained

by the seller to evidence qualification for the exemption.
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If the purposes qualifying the property for exemption

are not consummated, the purchaser shall be liable for the

tax which was avoided by the execution of the aforesaid

affidavit as well as for applicable penalties and interest

and the affidavit shall contain express provision that the pur-

chaser has recognized and assumed such liability.

The principal purpose of this exemption is to encourage

the flow of commerce through North Carolina ports that is now

moving through out- of- State ports. However, it is not intended

that property acquired for personal use or consumption by

the purchaser, including gifts, shall be exempt hereunder."

Sec. 2. This act shall become effective October 1,

1980 but shall not affect any transaction before such date.
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Legislative Proposal 7

A BILL TO BE ENTITLED

AN ACT TO PROVIDE THAT CREDIT ON THE NORTH CAROLINA USE TAX

FOR SALES TAX PAID IN ANOTHER STATE SHALL BE GIVEN ONLY ON

A RECIPROCAL BASIS, AND TO MAKE A SIMILAR AMENDMENT AS TO

LOCAL GOVERIvIMENT USE TAXES.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-164.6(4) is amended by adding

at the end the following new language: "No credit shall be

given under this sub-division for sales or use taxes paid

in another state if that state does not grant similar credit

for sales taxes paid in North Carolina."

Sec. 2. G.S. 105-468 is amended by adding at the

end the following new language: "No credit shall be given

under this section for sales or use taxes paid in a taxing

jurisdiction outside this state if that taxing jurisdiction

does not grant similar credit for sales taxes paid under this

Article. "

Sec. 3. Section 5 of Chapter 1096, Session Laws

of 1967 is amended by adding at the end the following: "No

credit shall be given under this section for sales and use

taxes paid in a taxing jurisdiction outside this state if

that taxing jurisdiction does not grant similar credit for

sales taxes paid under this section."

Sec. 4. This act shall become effective July 1, 1981
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Legislative Proposal 8

A BILL TO BE ENTITLED

AN ACT TO PROVIDE THAT A PRIME CONTRACTOR IS JOINTLY LIABLE

WITH A SUBCONTRACTOR FOR USE TAX UNLESS THE SUBCONTPJ^CTOR'

S

AFFIDAVIT THAT THE TAX HAS BEEN PAID IS FURNISHED TO THE

CONTRACTOR.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-164.6(3) is amended by deleting

the following language: "Provided, however, the taxes levied

in this section shall be levied against the purchaser of the

articles named. If purchases of building materials that

are not exempt from tax are made by a contractor there shall

be joint liability for the tax against both contractor and

owner, but the liability of the owner shall be satisfied if

affidavit is required of the contractor, and furnished by him,

before final settlement is made, showing that the tax herein

levied has been paid in full.", and inserting in lieu thereof

the following new language: "Said tax shall be levied against

the purchaser of such property. Provided, that where the pur-

chaser is a contractor, the contractor and owner shall be

jointly and severally liable for said tax, but the liability

of the owner shall be deemed satisfied if before final settle-

ment between them the contractor furnishes to the owner an

affidavit certifying that said tax has been paid. Provided

further, that where the purchaser is a subcontractor, the
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contractor and subcontractor shall be jointly and severally

liable for said tax, but the liability of the contractor

shall be deemed satisfied if before final settlement between

them the subcontractor furnishes to the contractor an affidavit

certifying that said tax has been paid."

Sec. 2. This act shall become effective October 1,

1980.
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Legislative Proposal 9

A BILL TO BE ENTITLED

AN ACT TO ALLOW GARNISHEES TO RESPOND TO NOTICES OF GARNISHMENT

UNDER THE REVENUE ACT AND THE MACHINERY ACT BY CERTIFIED AS

WELL AS REGISTERED MAIL.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-242(b) as the same appears

in Replacement Volume 2D of the 1979 General Statutes is

amended in lines 39 and 47 by in each place deleting the

word "registered" and inserting in lieu thereof in each

place the word "registered or certified".

Sec. 2. G.S. 105-368(c) and G.S. 105-368(d) are

each amended by deleting the word "registered" and inserting

in lieu thereof in each place the words "registered or

certified".

Sec. 3. This act shall become effective October 1,

1980.
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Legislative Proposal 10

A BILL TO BE ENTITLED

AN ACT TO APPROPRIATE FUNDS TO THE LEGISLATIVE RESEARCH

COMMISSION FOR FURTHER STUDY BY THE REVENUE LAWS STUDY

• COMMITTEE.

Whereas, the Legislative Research Commission was

directed by the 1979 General Assembly in ratified Resolution

83 to continue the study of the revenue laws of North

Carolina; and

Whereas, pursuant to Resolution 83 a Committee on

Revenue Laws was appointed and held six meetings before

reporting its recommendations to the Legislative Research

Commission and the 1979 General Assembly, Second Session; and

Whereas, the Committee on Revenue Laws examined

various problem areas in the revenue laws and recommended

legislation making either technical revisions or substantive

changes in the sales and use tax, intangibles tax, individual

income tax, property tax, and gasoline tax; and

Whereas, there remain areas in the revenue laws

which need further review; and

Whereas, the time and budget limits placed on the

Committee did not allow further investigation of those areas;

Now, therefore.

The General Assembly of North Carolina enacts:

Section 1. There is appropriated from the General

Fund the sum of eight thousand dollars ($8,000) for the 1980-81
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fiscal year to the Legislative Research Conunission for further

study of the revenue laws by the Committee on Revenue Laws.

Sec. 2. This act shall become effective July 1,

1980.
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Legislative Proposal 11

A BILL TO BE ENTITLED

AN ACT TO EXEMPT FROM AD VALOREM TAXATION PERSONAL PROPERTY

SHIPPED INTO THIS STATE FOR REPAIR AND THEN RESHIPPED

TO THE OWNER OUTSIDE THIS STATE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-275 is amended to add a new

subsection to read as follows:

"(25) Tangible per sonal
•

property shipped

into this state and held at a business premise,

other than that of the owner, for the purpose

of repair, alteration, maintenance or servicing

and reshipment to the owner outside this state.

This classification shall not include raw

materials, supplies, or goods in process of

manufacture in this state."

Sec. 2. This act shall become effective January 1,

1981.

i
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Legislative Proposal 12

A BILL TO BE ENTITLED

AN ACT TO CLARIFY THE SALES TAX ON LABOR SERVICE CHARGES

AT ESTABLISHMENTS SERVING FOOD, BEVERAGES, OR MEALS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-164. 13A is rewritten to

read:

"§105-164. 13A. Service charges on food, beverages, or

meals . When a service charge is imposed on food, beverages,

or meals, so much of said service charge as does not exceed

15% of the sales price is specifically exempted from the tax

imposed by this article when the service charge:

(1) is separately stated in the price list, menu,

or written proposal and also in the invoice

or bill; and

(2) is turned over to the personnel directly

involved in the service of the food, beverages,

or meals, in accordance with G.S. 95-25.6.

Such service charge shall be considered to

be a tip."

Sec. 2. This act shall become effective October 1,

1980.
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Legislative Proposal 13

A BILL TO BE ENTITLED

AN ACT TO AMEND G.S. 105-141 TO PROVIDE FOR INDIVIDUALS AN

INCOME TAX EXCLUSION ON INTEREST RECEIVED ON SAVINGS.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-141 is amended to add at the

end of subsection (b) a subdivision (28) to read as follows:

"(28) Interest received, not to exceed

two hundred dollars ($200.00), from

savings deposits or certificates evidencing

savings deposits in banks, credit unions,

and savings and loan associations located

within the State of North Carolina."

Sec. 2. This act is effective upon ratification and

shall apply to taxable years beginning on or after January 1,

1980.
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Legislative Proposal 14

A BILL TO BE ENTITLED

AN ACT TO PROVIDE THAT REPORTS ON SPECIAL FUEL TAX AND REPORTS

AND TAX ON OUT-OF-STATE FUEL SHALL BE DUE ON THE SAME DATE.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-449.10 is amended by deleting

the words "the twenty-fifth day" and inserting in lieu thereof

the words "the last day".

Sec. 2. G.S. 105-449.42 and G.S. 105-449.45 are

amended by deleting the words "the twentieth day" and inserting

in lieu thereof the words "the last day".

Sec. 3. This act shall become effective October 1,

1980.
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Legislative Proposal 15

A BILL TO BE ENTITLED

AN ACT TO PROVIDE FOR THE ACCRUAL OF INTEREST UPON DOCKETED

CERTIFICATES OF TAX LIABILITY AT THE RATE ESTABLISHED UNDER

G.S. 105-241,1(1)

.

The General Assembly of North Carolina enacts:

Section 1. G.S. 105-242(c) is hereby amended by

rewriting the first sentence of the third paragraph, beginning

with "A certificate" and ending with "docketing," to read as

follows

:

"A certificate or judgment in favor of the State or the

Secretary of Revenue for taxes payable to the Department of

Revenue shall be valid and enforceable for a period of 10 years

from the date of docketing and shall bear interest from and

after the date of docketing at the rate established under

G.S. 105-241.1(1) ."

Sec. 2. This act shall Lecome effective July 1, 1980,

but shall not apply to interest accruing before such date.
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March 24, 1980

Fiscal Research Division
Report on Proposal 1

Explanation of Proposal;

Amends G.S. 105-262 to eliminate the requirement that the Tax
Review Board approve Department of Revenue regulations.
Effective July 1, 1980.

Fiscal Effect;

Insignificant effect on General Fund. Should reduce amount of time
spent in meetings and/or number of meetings. Members receive per dii

expenses from General Fund.

Comments;

(1) The Board consists of the State Treasurer, Chairman of
Utilities Commission, a gubernatorial appointee, and the
Secretary of Revenue (who does not vote on proposed Revenu'e
Department regulations.)

(2) The provision requiring Board approval of the regulations was
enacted in 1955. Prior to that time the Department did not nee^

outside approval to promulgate the regulations.
(3) The Administrative Procedures Act exempts the Department from

holding public hearings on the proposed regulations. However,
the Superior Court can hear appeals from regulations and the
APA requires that the rules be filed with the Attorney General.
Also the regulations are to be reviewed by the Administrative
Rules Review Committee of the Legislative Research Committee.

II-l



March 24

Fiscal Research Division
Report on Proposal 2

^JJIligjlgLtion of Propos_al

:

Amends provision in current motor fuel tax law requiring annual
Revenue Department audits of firms requesting tax refunds by
giving Secretary of Revenue discretionary authority to make
audit. Effective July 1, 1980.

Fiscal Effect:

Insignificant effect on Highway Fund net collections. Will
require less audits. In many cases cost of audit exceeds amount
of refund.

Comment s

:

Statute of limitations allows Department of Revenue to go back
three years if a problem were discovered with a refundee.
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March 24, 1980

Fiscal Research Division
Report on Proposal 3

Explanation of Proposal;

Increases the fee for the re-issue of a suspended or revoked
sales and use tax license from $1 to $5, effective July 1, 1980

Fiscal Effect:

Would lead to a small increase in General Fund tax revenue.

Comments;

The 1979 Session enacted the 1978 Revenue Laws Study Committee
recommendation of such a fee increase for the issuance of a new
license but overlooked the re-issuance fee.
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March 24, 1980

Fiscal Research Division
Report on Proposal 4

Explanation of Proposal:

Increases the fill
^KTfT.alltejin^lrTl^T^lt.''"'''' '""^ intangibles tax fro. |S to

Fiscal Effect:

Would

Comments:

(1

lo:,l:\lTuTs reoe1v:Me*':roth ""'? '^^ '^"P^^- -^^ "-X-

for taxpayers owning Jess tJL 16 0^^^^""." "S
" '^"^ exemption

lo? inflS^Lr h'ro"uJh^"^=L1/"iJ^f • ir^^'"- ^''^ *'^«=''°^<^
threshold

January, 1981, would lead to a $15

(3)

(4)
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Legislative' Proposal 5

James n. Hunt, Jh.

sevcKNOa

^— STATE OF NORTH CAROLINA

DEPARTMENT OF REVENUE
k p. O. BOX 25000

MABkG. LvNCN RALEIGH. N. C. 27640 James P
.cc-tTAii. January 2, I98O ,t, ti

MEMORAITDUM

TO: B. W. Brown, Director, Individual Income Tax Division

FROM: B. E. Dail, Assistant Director, Tax Research Division

SUBJECT: Revision of estimate of revenue loss that woiild arise from
allowing non-residents to claim personal deductions

This is in response to your telephone request for a revision of our
estimate made last year regarding the revenue loss that would arise if non-
residents were allowed to claim personal deductions. The estimate has been
revised to reflect the change in South Carolina's income tea law, made ef-
fective for income years starting on or after January 1, 198O, which provides
that non-residents may not claim personal deductions unless their state of
residence allows South Carolina residents to claim personal deductions when
filing as non-residents in such state.

The original estimate of revenue loss was $1,525»000, The revised esti-
mate is $1,025,000. The lower estimate takes into acco\int the fact that North
Carolina residents will presumably claim larger tax credits for tax paid to

South Carolina for 198O and subsequent years because they will no longer be

able to claim personal deductions in determining their South Carolina tajc lia-

bility. If North Carolina changes its law to allow non-residents to claim per-

sonal deductions, there woiild be an increase in oxir revenue from North Ceirolfnc

taxpayers filing with South Carolina since the tax credits claimed on their

North Carolina returns would be smaller. Of course, as the two estimates in-
dicate, this revenue increase would be only a partial offset to the revenue loc

arising from non-residents claiming personal deductions.

BED:cw
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March 25, 1980

'Fiscal Research Division
Report on Proposal 6

Explanation of Proposal:

Clarifies the 1979 Session legislation that exempted from the sales
and use tax goods purchased, in the State for use in a foreign
country, in cases where the buyer takes delivery in North Carolina.
Under the proposal goods for "personal use" would not be eligible
for the exemption.

Fiscal Effect:

Insignificant increase in General Fund tax revenue,

Comments

;

(1) under various N. C. Supreme Court decisions, goods shipped
directly overseas by North Carolina merchants or manufacturers
have always been exempt.

(2) The proposal has been studied by the Attorney General's Office,
the Department of Revenue, the State Ports Authority, and
the bill-drafting staff of the General Assembly. All parties
are satisfied that the proposal clears up the loophole in the
current law and carries out the intent of the 197 9 General
Assembly.
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March 28, 1980

Fiscal Research Division
Report on Proposal 7

Explanation of Proposal;

Under the present State sales and use tax law, a use tax credit is
allowed for any sales tax paid to another state. In South Carolina
and West Virginia such a credit is not allowed so that a con-
tractor buying materials in North Carolina for use on a job in
South Carolina would not receive a South Carolina use tax credit
for the sales tax paid to North Carolina (where delivery is
made in North Carolina or contractor picks up materials in North
Carolina) . The proposal would amend the North Carolina law to
allow a state use tax credit only against the sales tax paid to
those states that have a reciprocal use tax credit. The pro-
posal is effective July 1, 1981. Thus, a South Carolina con-
tractor purchasing items in South Carolina for a North Carolina
job would not receive a North Carolina use tax credit against
the South Carolina sales tax.

Fiscal Effect:

Would increase General Fund tax revenue slightly. If the South
Carolina contractor continues buying and taking delivery in South
Carolina for a North Carolina job, the removal of the North
Carolina credit will lead to more sales tax revenue for North
Carolina at the expense of the contractor. South Carolina will
still get the sales tax revenue. If the contractor takes
delivery in North Carolina or purchases the materials in North
Carolina, North Carolina will gain sales tax revenue at the expense
of South Carolina and the taxpayer's liability will not increase.

Comments:

(1) The proposal grew out of a long-standing dispute between
North Carolina and South Carolina over differing treatment
under various tax laws. Until this year South Carolina,
along with practically all other states with an income
tax, allowed non-resident taxpayers a prorated share of
itemized deductions while North Carolina does not allow
such a proration. Thus, South Carolina residents working
in North Carolina cannot receive any portion of itemized
deductions against the North Carolina personal income tax.

Legislation was considered in 1977, 1978, and 1979 to

allow out-of-state residents a prorated share of these
deductions (at a revenue loss to North Carolina of $1.5
million) but the legislation received a low-priority
relative to other tax bills. This led South Carolina to

retaliate in 1979 by changing its income tax law to dis-
allow itemized deductions to non-residents if their state
of residency did not allow such a proration. Thus, North
Carolinians working in South Carolina no longer receive
any South Carolina itemized deductions.
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The July, 1981 effective date was designed to give the 1981
session of the South Carolina legislature a chance to amend
its sales tax law. At the same time the Revenue Laws Com-
mittee here in North Carolina has recommended an amendment
to our income tax law to allow a proration of itemized
deductions for non-residents.

(2) Twelve (12) other states have also retaliated against South
Carolina and West Virginia regarding the use tax credit. The
proposed bill is patterned after Kentucky and Alabama
legislation.
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Fiscal Research Division
Report on Proposal 8

Explanation of Proposal ;

Clarifies the sales and use tax law regarding the liability of
owners, contractors, and subcontractors for the use tax on
materials that become part of the finished product, effective
October 1, 1980. Under the present law a use tax is levied
against such property and there is a joint liability between
the contractor and owner but the liability of the owner may be
satisfied if an affadavit is provided by the contractor showing
that the contractor has paid the tax in full. Even though the
Secretary of Revenue has the authority to assess the owner, the
contractor or subcontractor is technically liable for the use
tax as purchasers of the materials. Also, it is possible that
the contractors and subcontractors have performed more than one
contract in North Carolina and are liable for the use tax on
all purchases used in the performance of the contracts. The
records of the property owner may not completely reflect all
the subcontractors who do the work, even if the owner has obtained
the prescribed affadavit from the general contractor. In this
case, the Revenue Department has no indication of whether the
tax has been paid.

The proposed bill would require general contractors to obtain
affadavits from subcontractors, or, in the absence of such an
affadavit, would make the general contractor liable for the tax
for purchases by the subcontractor. The reason for the general
contractor's liability is that, in effect, he has obtained the
materials through the subcontractor, until evidence is presented
that the subcontractor paid the tax. Until the property owner
has such an affadavit, the owner and the general contractor are
liable for the tax.

Fiscal Effect:

None since the tax is currently being paid by one of the parties
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March 25, 1980

Fiscal Research Division
Report on Proposal 9

Explanation of Proposal:

Amends the garnishment sections of the Revenue Act and the
Machinery Act to allow the garnishee to send garnishment notices
by certified mail as well as registered mail.

Fiscal Effect:

Would reduce the garnishee's cost of mailing from $3.15 to $.9 5 with]
no significant effect on state.

Comments

;
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Fiscal Research Division
Report on Proposal 11

Explanation of Proposal ;

Under present property tax law, tangible personal property
shipped into the State for repair and then reshipped to the
owner outside the state would be exempt from each county's
property tax base because the property is not permanently lo-
cated in the state and therefore does not have tax situs
in the state. The bill would make it clear that such property
is exempt by adding an exemption for such property to the
present list of property tax exemptions. The bill would be-
come effective January 1, 1981.

Fiscal Effect ;

No effect as property is already exempt.

Comments;

(1) The need for the exemption has arisen from the fact
that tax supervisors in some counties have attempted to assess
such property.
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Fiscal Research Division
Report on Proposal 12

Explanation of Proposal :

Prior to the 1979 Session of the General Assembly the
Sales Tax Division of the N. C. Department of Revenue had
been interpreting the sales tax law (through Sales Tax
Ruling 71) to apply the 3% state sales tax to service charges
on prearranged group meals. Voluntary tips have always been
exempt from the tax. Section 76 of Chapter 801 of the 1979
Session Laws allowed an exemption for these charges. The
legislation defined a "service charge" as a "prearranged
charge, not to exceed fifteen percent (15%), agreed to by
the contracting parties, which represents labor charges
for serving meals". The term "prearranged group meals"
was defined to include meals for four or more people, for
which the price had been agreed upon in advance.

The Revenue Department has interpreted the 1979 law
according to the fairly tight definitional guidelines and
a couple of Attorney General opinions have supported their
interpretations. As a result, there are three types of
"meals" in which the service charge has not been allowed
to be exempt from the tax:

1. stand-up receptions;
2. group meals where a service charge is agreed to

when the party gets to the restaurant; and
3. meals at country club facilities

by
The bill would extend the exemption to these cases

1. removing the "pre-ar rangement" requirement,
2. removing the four-person group-size minimum

requirement,
3. removing the restriction as to the type of dining

facility to which the exemption applies, and
4. including food and beverages in the coverage

The bill does state that the service charge must be set
out separately in the menu and in the bill for the meal and
that the service charge must be turned over to the personnel
directly involved in meal preparations and services. The bill
would be effective October 1, 1980.

Fiscal Effect:
Would have a minimal impact on General Fund tax revenue
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Legislative Proposal 13

James B. Hunt, Jh
Governor

Mark G. Lynch
Secretary

James P Sekter
Deputy Secbctap''

April 18, 1980

Mr. David F. Crotta
Legislative Services Office
Legislative Building
Raleigh, North Carolina

Dear Mr. Crotts:

In compliance with your request of April 11, 1980, we are Indicating
below the revenue loss in the event that legislation is enacted excluding
$200 and $400 per taxpayer of interest received from savings deposits,
or CDs in banks, credit unions and savings and loan associations located
in North Carolina. The computations are for the interest received during
the 1980 calendar year. It is likely that inquiries will be made
regarding the exclusion per taxpayer of $200 and $400 of interest
received from all sources, as well as interest received from banks,
savings and loan associations, and credit unions, regardless of where
located. Consequently, we are indicating the revenue loss in such cases.

$200
Exemption

$400
Exemption

Exempt indicated amount of

interest paid by banks, savings
and loan associations, and

credit unions located in North
Carolina

Exempt indicated amount of

interest paid by banks, savings
and loan associations, and

credit unions

Exempt indicated amount of all

interest

$6,000,000 $8,400,000

6,400,000 8 , 800 , 000

6,700,000 9,300,000

Sincerely,

MGL:il Mark G. Lynch, SecretaSry

cc: Ms. Desiree White



Fiscal Research Division
Report on Proposal 14

Explanation of Proposals:

Under the present special fuels tax law motor carriers
are required to file two special reports:

(a) A Special Fuels Report, due on the 25th of the
month following the close of a calendar quarter.
This report is informational in nature and reflects
vendor's names, place of purchase, and gallons of
fuel purchased during the preceding calendar quarter,
The report is used by the Revenue Department for
audit purposes.

(b) A Highway Fuel Use Tax Report, due on the 20th of
the month following the end of a calendar quarter.
With this report the motor carriers remit tax on
motor fuels used in their operations within North
Carolina.

The proposal would change the due date of both reports
to the last day of the month following the end of a calendar
quarter. The proposal would be effective July 1, 1980.

Fiscal Effect:

No effect.

Fiscal Research Division Comments:

The proposal would satisfy the motor carrier industry
and would ease their administrative burden.
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Fiscal Research Division
Report on Proposal 15

Explanation of Proposal;
Amends the tax law dealing with assessments to allow
assessments to continue to bear interest at a rate of 12%,

instead of 6%, after the assessments have been docketed.
Effective July 1, 1980.

Fiscal Effect;
No data available with which estimate could be made.
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GENERAL ASSEiVlQLY OE MORTH CAROLINA

SESSION 1979

RATIFIED BILL

EESOLUTIOK 83

SENATE JOIWT RESOLUTIOIJ 94

A JCIUT BESOLUTION DIRECTING THE LEGISLATIVE EESEAECU COfilllSSIC!;

TO COHTIHUE TO STUDY THE REVEDUE LAHS OF THE STATk OE NCBTH

CAROLINA.

Whereas, the Legislative Research Comaission was

directed by the |977 General Assembly in ratified BesolutioD 85

to conduct a study of the revenue laws of North Carolina; and

Whereas, pursuant to Resolution 85 a Committee on

Revenue Laws was appointed and held | | meetings before reporting

its recommendations to the Legislative Research Commission a^d

the 1979 General Assembly; and

Whereas, the Committee on Revenue Laws reviewed many

areas of the revenue laws and prepared more than 40 legislative

proposals to modernize, improve, and delete obsolete sections

from the revenue laws; and

Whereas, the scope of the subject matter assigned to the

Committee on Revenue Laws was so broad that not all areas could

be addressed within the time and budget liaits placed on the

Committee; and

Whereas, in the course of its deliberations the

Committee on Revenue Laws discovered several matters which

warranted further investigation; and

Whereas, changes in federal tax laws often make review

of related State laws advisable; and
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Whereas, the Committee on Revenue Laws has proved to be

an excellent forum to which both taxpayers and State officials

can turn with problems and complaints about the revenue laws;

Now, therefore, be it resolved by the Senate, the Houne of

fiepresentatives concurring:

Section | . The Legislative Research Commission shall

continue to study the revenue laws and their administration in

North Carolina.

Sec. 2. The comiaission shall continue to review the

revenue laws of the State of North Carolina to determine which

laws need clarification, technical amendment, repeal, or other

change to make the revenue laws as concise, intelligible,

administratively responsive, and efficient as is reasonably

practicable. Where the recommendations of the Commission, if

enacted, would result in an increase or decrease in State tax

revenues, the final report of the Commission shall include an

estimate of the amount of such increase or decrease.

Sec. 3. The Commission may call upon the Department of

Revenue to cooperate with it in its study, and the Secretary of

Revenue shall insure that its employees and staff provide full

and timely assistance to the Commission in the performance of its

duties.

Sec- 4. The Commission shall produce a final report

with its recommendations for improvement cf the revenue laws to

the 1 98 1 General Assembly and may produce an interim report to

the 1 979 General Assembly, Second Session |980-

Senate Joint Resolution 9U
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Sec. 5. Thi£ rt^solution is effective upon ratification,

m the General Aiisorcbly read three tiroes and ratified,

this the dth day of June, \97^.

JA.viLS C. GREEN

James C. Green

President of the Senate

CARL J STEWmj^jR^

Carl J- Stewart, Jr.

Speaker of the House of Representatives

Senate Joint Resolution 9^4



1979 - 81

LEGISLATIVE RESEABGH COMTIISSION MEMBERSHIP

House Speaker Carl J. Stewart, Jr.
Co-Chairman

Representative Chris S. Barker, Jr.

Representative John R. Gamble, Jr.
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Sales and Use Tax

Intangibles Tax
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License Tax
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Witnesses Appearing Before the

Legislative Research Commission

Committee on

Revenue Laws

Personnel from the Department of Revenue
who Assisted the Committee

Mr. R. E. Beck
Director, Gasoline Tax Division

Mr. B. W. Brown
Director, Individual Income Tax Division

Mr. Keith Goodson
Assistant Secretary of Revenue

Mr. Eric L. Gooch
Director, License and Excise Tax Division

Mr. Frank S. Goodrum, Jr.
Director, Intangibles Tax Division

Mr. D. R. Holbrook
Director, Ad Valorem Tax Division

Mr. Mark Lynch
Secretary of Revenue

Mr. B. E. Rogers ^ -^^. • •

Director, Inheritance and Gift Tax Division

Mr. Larry D. Rogers \ T^• •

Director, License and Excise Tax Division

Mr. Jairies Senter
Deputy Secretary of Revenue

Mr. H. C. Stansbury
. .

Director, Tax Research Division
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Persons Appearing Before the Committee

Mr. David Crotts
Senior Fiscal Analyst
Fiscal Research Division

Ms. Edith Marsh
Government Relations Administrator
VJestinghouse Electric Corporation

Mr. Michael Olson
Executive Director
North Carolina Innkeepers Association

Ms. Marilyn Rich
Assistant Attorney General
North Carolina Department of Justice

Mr. Ray Sparrow
Chairman
North Carolina Savings and Loan Commission

Mr. Paul Stock
Staff Attorney
North Carolina Savings and Loan League

Mr. Jerry Williams
Executive Director
North Carolina Restaurant Association
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Mr. David Crotts
Senior Fiscal Analyst
Fiscal Research Division

Ms. Edith Marsh
Government Relations Administrator
VJestinghouse Electric Corporation
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Mr. Paul Stock
Staff Attorney
North Carolina Savings and Loan League

Mr. Jerry Williams
Executive Director
North Carolina Restaurant Association

V-2



APPENDIX VI





^^taic nf ^ortlj (Uarnlina

^Fpartutmit nf tljc "Slreasurrr

HARLAN L HOYLI '

TATL tntASUKI RALEICH, NORTH CAROLINA 27»,; 1

February 29, 1980

Revenue Laws Study Commission
Legislative Research Commission
General Assembly of North Carolina
Raleigh, North Carolina 27611

Dear Sirs:
Attention: Gerry Cohen

Under current provisions of the Revenue Act, the regulations
of the Secretary of Revenue require approval of the Tax Review
Board.

As Chairman of the Tax Review Board, I see no objections to
removing the provision requiring the Board's approval in view of
other provisions in the Administrative Procedures Act, which in
many instances duplicate the proceedings of the Tax Review Board
and the Secretary of Revenue.

If we can be of further assistance, please advise.

sincerely

,

Harlan E. Boyles
State Treasurer

HEB/fms

cc: The Honorable Mark G. Lynch
Mr. H. C. Stansbury
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lames B Hunt, Jr. \' D.M Faircioth Secretary

3overnor - r9i9j733 4%2

NORTH CAROLINA
DEPARTMENT
OFCOMMERCE
March 11, 1980

Senator Marshall A. Rauch
Representative Daniel T. Lilley
Co-chairmen
Committee on Revenue Laws
Legislative Building
Raleigh, North Carolina 27611

Dear Marshall and Dan:

On behalf of the State Ports Authority and my department, I

wish to attest to our support of the proposed revisionary draft for

the sales tax exemption for exports (G.S. 105-164.13(32).

In the original legislation in 1979 it certainly was not our

intention to open a "loophole" to allow for the purchase of personal
items without the payment of sales tax. However, the law as enacted
in 1979 is serving us well and will have far greater impact for com-
merce through our ports as the major construction and other develop-
ment activities get underway in the developing countries. The proposed
revision will maintain the integrity of the 1979 law and yet close the

unintended loophole.

If there are questions or if my staff can serve you in any further

way, please call.

Sincerely,

D. M. Faircloth

DMPrmbs
cc: Mr. Jerry Cohen

Legislative Counsel
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p. O. Box 620
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18 February 1980

Senator Marshall A. Rauch
State of North Carolina
Legislative Research Commission
State Legislative Building
Raleigh, North Carolina 27611

Re: Individual Income Tax; Constitutionality
of Tracking Statutes

Dear Senator Rauch:

In response to your recent letter inquiring as to the con-
stitutionality of state individual income tax "tracking" statutes,
I am enclosing a copy of a memorandum from this office to Mr. Hudson
C. Stansbury, Director of the Tax Research Division of the Department
of Revenue.

The memorandum deals primarily with the subject of incorpora-
tion of future federal amendments (your question #3) and concludes
that the North Carolina courts would probably find the incorporation
of such amendments to be an impermissible delegation of legislative
power. However, as the memorandum further states, the adoption of
a particular federal statute as it existed on a specified date would
be simply incorporation by reference of a pre-existing statute and
not a delegation of power to be exercised in the future. This point,
I believe, relates to your first question.

Article V, Section 2[2) of the North Carolina Constitution,
cited in your second question, relates to ad valorem taxation. Even
if it were applicable to income taxation, there would be no lack of
uniformity since a state statute incorporating a federal statute
would affect all North Carolina taxpayers equally.

Your last question concerning waiver of sovereignty appears
to me to raise the same issue as your first question concerning
delegation of power.
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Senator Marshall A. Rauch -2- 18 February 1980

If I can be of further assistance, please feel free to

contact me at any time.

Yours very truly,

RUFUS L. EDMISTEN
Attorney General

MRR:ceh
Enclosure

V-^U^cX^>^9^^^/0
Marilyn ^./Rich
Assistant Attorney General
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18 August 1977

y,-F'AORAr.r)\JM

TO: Mr. Hudson Stansbury, Director
Tax Research Division

FROM: Marilyn R. Rich
Associate Attorney General

RE: Constitutionality of a North Carolina individual income
tax statute based on the Internal Revenue Code, including
future amendments,

A North Carolina statute adopting by reference future amend-
ments to the Internal Revenue Code would be subject to attack as an
unconstitutional delegation of legislative power to the Congress. The
relevant provision of the North Carolina Constitution is Article V §2,
which reads as follows: "The power of taxation shall be exercised in
a just and equitable manner, for public purposes only, and shall or
never be surrendered, suspended or contracted away".

Mo court of this State has been called upon to decide the con-
stitutionality of a state law which incorporates future federal lav;.

Consequently, if such a statute wore enacted and its constitutionality
litigated, the court would have no North Carolina precedent to rely
upon and would have to turn to authorities from other states.

Of the 43 states which impose a state individual income tax,
eleven make no reference to federal lav;. An additional twelve states
incorporate portions of the Internal Revenue Code as it existed on a
.specified date, just as North Carolina does in the case of corporate
income tax. Those, of courcio, pose no constitutional problem. Tour
of the remaining twenty-one states define various terms by reference
to the Internal Revenue Code, but they neither mention future amendments
nor limit the Code references by specifying a particular date. The
remaining Seventeen expressly adopt future code amendments, frequently
using language similar to the following Delaware statute:

"Any tern used in this chapter shall
have the same meaning as when used
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August 13, 1977

|

4r. Hudson Stanobury

in a comparable context in the laws

of the united States referring to

federal income taxes, unless a dif-

ferent meaning is required Any

reference to the laws of the United

Hills shall mean the provisions of

the Internal Revenue Code of 1954

(26 U.S.C.A. §1 et seq.) and amend-

ments thereto and other laws of the

United States relating to federal

income taxes, as the same may be or

become effective, for the taxable

year." n..n-,
30 Del. Code Ann. "JllOl

only' three states' - Missouri .ew Vor. and Colora.o^-^hjve --t^

tional provisions authorising the adoption ^^.^^^^.^^ ^^^^^.^ ^^^^^,.

reference. By definition, ^he isRue of co
^^^^^ without specific

in those states. It appears, ^^en, that i»
^^^^ federal ameno-

constitutional authority, ^"/^^^J/j^^J^^wiedgSd ?he risk of unconstitu-

monts by reference. O^^^.r^^^fanS Rhode iSland provide that they are

tionality. The l^^^^^^'^^^^^^^i'^^r^ternal Revenue Code as it existed on

rsrec^rifdTaL^ifirarop^tron^SrruSire federal law is found to be

unconstitutional.

J, n^^+-v,cvc.^nne V. Morman 170 Ga.

The leading case i? ^his area is f^^^f^t^^^^i^^l^^tir^c; the

370, 153 S.E. 5R (1931),
^'^^^^^^Jj^^J unconst^JutLnal delegation because

then current federal law was nou
^"^"t H^l^er of cases, several of

it did not incorporate ^^^ure changes A number
^^ ^^^^ followed the

which are included in an
^'^"^^J^^^^^^^i^gs suggest that statutes pur-

rorriSHo^inS^S^fS^^--^^^^^^^^ ^'-^^^ ^^^" invalidated.

The first case to spea. directly to th i-^^^J --^^^,0^^^
n,ay constitutionally base its i"^°^° ^ax

^f,^^"^g^,;^^, steamshJjLJIa.:,^
^S law, including subsequent amendment., was^i^__-__^

Mul^lanev, 12 Alaska 594, 180 ^-^d 805 (C.A.^ i^^^^
^^^^^^ ^.^s

^gSfdihe Alaska statute reasoning ^hat^^the legis^
^^ ^^^^^ to attain

:TniSor:rty^fMoh-iri?s^e?ffn i^orfa^t object." 180 P.2d at 816.

^hecoSr^ stated its holding as follows:

..Since the attainment <>^this uniformity

was in itself a major objective of tne

Alaska legislature, in enacting that the
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Mr. Hudson Stansbury -3- August 18, 1977

local law must conform, the Alaska
legislature, which alone could make
this decision, was Itself acting, and
was not abdicting its functions, nor,

'

in our opinion, making an invalid
delegation to Congress". 180 F2d at 816

The only other case dealing with the constitutionality of a

state statute expressly adopting future federal amendments is Anr^orson

V. Tie:f.5'.in , 182 Neb. 393, 1*55 N.W.2d 322 (1^67). The Nebraska statute,
which is identical to the Delaware statute quoted above, was enactor:

pursuant to a constitutional amenrlment providing that "the Legislature
rnay adopt an income tax law based upon the laws of the United States."
The legislative history of the statute disclosed an intent to include
future changes. Relying heavily on the reasoning in Alaska Stonmr.hjr)

Co. , the Nebraska Supreme Court construed the constitutional amendment
to permit the adoption of future federal law and upheld the statute,

Anderson v. Tjonr^nn and Ala^tka St<>am^nin Co. , though not binding
on the North Carolina courts, are certainly authority for the proposi-
tion that state laws adopting future federal changes are constitutional.
^3evertheless, there is some doubt as to whether the North Carolina
Supreme Court would uphold such a statute. "^^x^. basis for this concern
is the Court's treatment of an analogous issue, the delegation of
legislative authority to administrative agencies.

The operative constitutional provisions in the administrative
agency cases are Article 1 §6, providing for separation of powers, and

Article II §1, vesting legislative power in the General Assembly. The
Court has construed these sections quite narrowly and has devised
rather stringent rules governing delegation to administrative agencies.
The legislature may not delegate the power to make a law but may confer
on an agency the authority to execute it, provided adequate guidelines
are set out for the exercise of discretion by the agency. Constp.l

TM.qhv/av V. Turnpike Authority , 237 N.C. 52, 74 S.E.2d 310 (1053). See

also the cases cited in Unav.thoriTied nolenation of T.egisTntlve Aiit^ority

to Administrative Agencies , 11 Wake Forest Law Review 2G9 (1975)

.

Reasoning by analogy to the administrative agency cases, the

Court would probably conclude that'i adoption of future amendments to

the Internal Revenue Code constitutes an impermissible delegation of

the power to make law. Conformity with the federal tax structure would

be a radical departure from the existing North Carolina scheme. The

magniture of the change would lead the court to be particularly cautious.

Even though it would be entitled to a presumption of constitutionality,

a statute which adopts by reference future amendments to the Internal

Revenue Code would, in our opinion, be invalidated as an unconstituVional

delegation of legislative power.

MRRrceh
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