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Index to provlslons that would be affected if 
the Committee recommendations were adopted. 

CONSTITUTION OF NORTH CAROLINA 

* 
Art. X, §2(3) 	 Exemption for benefit of widow. 

Rewritten. 
9 Art. X, §2(4) Conveyance of homestead. Rewritten. 

13 Art. X, 95. Insurance. Rewritten. 

GENERAL STATUTES OF NORTH CAROLINA 

90 §1-223. Against married women. Rewritten. 
11 Bl-389. Allotted to widow or minor children on 

death of homesteader. Rewritten. 
90 96-21. Costs allowed either party ~ apportioned 

in discretion of court. Subdivisions 
(1) and (4) modified. 

90 97A-I04. Disqualification; waiver; removal; when 
judge acts. Subdivisions (a)(3) and 
(a)(4) modified. 

103 B7A-292. Additional powers of magistrates. 
Subdivision (10) deleted. 

91 98-56. Husband and wife as witnesses in civil 
action. Modified. 

103 910-5. Powers of notaries public. Subdivision 
(a)(l) modified. 

91 912-3. Rules for construction of statutes. 
modified. 

99 914-43. Abduction of married woman. Repealed. 
91 §14-46. Concealing birth of ~ child. Rewritten. 

* 	 The page number reference cites the reader to the provision as 
it appears in the Committee's draft legislation. Note that the 
provision may also be discussed in the accompanying commentary. 
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Separating child under six months old from 

mother. Modified. 
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Evidence that abandonment was willful. 

Repealed. 
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Subsection (e) deleted. 
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INTRODUCTION 

The Legislative Research Commission, established by Article 6B 
of Chapter 120 of the General Statutes of North Carolina, is a general 
purpose study group composed of legislators. The 1975 North Carolina 
General Assembly directed the Legislative Research Commission to study 
several issues of concern, including the problem of sex discrimination. 

Senator William D. Mills, a member of the Legislative Research 
Commission, was appointed Chairman of the sex discrimination study 
(at the same time, he was appointed Chairman of a related Legislative 
Research Commission study dealing with the problem of sexual assaults). 
Under the authority of G.S. 120-30.10(b), several additional legislators 
were selected to perform this study. Representative Bob Jones and 
Senator Katherine Sebo were appointed Co-Chairmen of the Committee on 
Sex Discrimination. Also chosen to the Committee were Representatives 
Ruth Cook, H. M. Michaux, Jr., Frances Setzer, and Allen Ward; and 
Senators Luther Britt, Jr., Donald Kincaid, and Edward Renfrow. 

Chapter 851 of the 1975 Session Laws, First Session 1975, Section 
5, contains directions for the sex discrimination study: 

"Sec. 5. In its study of sexual discrimination in North Carolina 
laws and practices the Legislative Research Commission shall 
examine North Carolina laws and practices, including the General 
Statutes, case law, customs and regulations of the various 
branches of State government; the studies shall examine these 
laws and practices as they relate to a specific sex, as they may 
deny equality of rights under the laws of this State, and as 
they might be modified by the possible passage of the Equal
Rights Amendment to the Constitution of the United States. The 
Legislative Research Commission shall also study the desirability
of enacting the legislation contained in Senate Bill 813 from 
the 1975 Session, or the enactment of similar legislation that 
would establish a fair employment opportunity commission in North 
Carolina with powers and duties designed to eliminate discrimi­
nation based upon race, color, religion, national origin, 
ancestry, age, or sex." 
The Committee received staff assistance from Clay Tee Knight and 

Durward Gunnells of the Legislative Services office. Additionally, 



professional service'S were rendered by Michael Crowell and Michael 

Brough, both faculty. members at the Institute of Government, 
University of North Carolina at Chapel Hill, and Arm Reed, an As­
sistant Attorney General with the State Department of Justice. Wanna 
Frazier served as Committee Clerk. Appendix I contains a list of 
committee members. 

f. 
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BACKGROUND 

This report summarizes the Committee's work on behalf of the 

Legislative Research Commission. Ten meetings were conducted during 

an eight-month time period - from October 29, 1975 to June 23, 1976 ­
to consider problems of sex discrimination in North Carolina. At the 
first meeting committee members realized that because the scope of 
the subject matter was broad and because budget and time restrictions 
existed, it was necessary to narrow the focus of the study. They 
decided to concentrate their examination first on potentially sex 
discriminatory provisions in the Constitution of North Carolina and 
in the General Statutes of North Carolina. Most legislation of state­
wide importance enacted by the General Assembly is codified in the 
General Statutes, so it appeared appropriate to identify statutory 
problems in an effort to "clean our own house first." The General 
Statutes comprise 13 volumes and more than 10,000 pages; in the 
Committee'S decision to focus on the statutes, it was necessary to 

postpone consideration of common law, case law and administrative 
regulations except in limited instances. The report primarily recom­
mends changing or repealing certain sections of statutory law that 
create or promote sex discrimination. 

The Committee has performed this study largely without consider­
ing the proposed Equal Rights Amendment to the United States 
Constitution. Committee members believe that the 1975 North Carolina 
General Assembly created this study to identify instances of un­

warranted sex discrimination in the laws of the State and to recommend 
action which would begin to eliminate such discrimination. In order 
to accomplish these objectives, the members have avoided debating the 
IIpro" and "con ll aspects of the proposed ERA (this discussion would 
likely have spent all of the resources available for the study). The 
recommendations that emerge in this report have been developed inde­
pendently of individual feelings about the ERA, and they suggest changes 
that are warranted regardless of whether the ERA is ratified. The 
Committee hopes the report will be examined by the 1977 General As­
sembly in this spirit. 
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Additionally, the Committee has designed specific legislative 
proposals only in response to sex discriminatory laws or practice~. 

A wide variety of laws and practices were examined during the course 
of the study, and members frequently noted that weaknesses, incon­
sistencies, or other potential problems - not of a sex discriminatory 

nature - existed. However,they believed it was beyond the scope of 
this study to correct these possible defects except in connection 
with altering sex discriminatory language. Throughout the report 
use of the term "discrimination" is intended to refer to sex dis­
crimination. An exception to this general observation occurs in the 
Committee recommendation for a Fair Employment Practices Act, because 
of the directive issued by the 1975 General Assembly in House Bill 
296, S. 5, to consider legislation "that would establish a fair 
employment opportunity commission in North Carolina with powers and 
duties designed to eliminate discrimination based upon~, color, 
religion, national origin, ancestry, age, or sex." 

In fashioning its recommendations for removing unwarranted dis­
crimination, the Committee has developed certain general principles. 
If the provision under consideration appears to offer a benefit to 
one sex only, and the benefit can reasonably be extended to include 
both sexes this result is proposed. If the provision appears to 
burden one sex only, and the burden can reasonably be removed alto­
gether this result is proposed. Because these proposals are aimed 
solely at removing sex discrimination, a complete rewrite or outright 
repeal of a provision is suggested only when a more limited alteration 
appears inadequate. 

The first several meetings were primarily spent examlnlng the 
General Statutes in order to identify potentially discriminatory 
sections and determine whether their repeal or modification was war­
ranted. (A summary of meeting dates, subjects considered, and 
speakers is contained in Appendix 2). 

One information source used by the study group was the document, 
liThe North Carolina General Statutes and the Equal Rights Amendment," 
which presented a list of statutes that might be considered sex dis­
criminatory if the ERA was ratified. This document was compiled by 
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the Legislative Services Office in January, 1975, and copies are 

available through the Legislative Library. Other sources included 
officials from several agencies of State Government who were asked to 
comment about the existence of sex discriminatory laws or practices 
related to their fields of expertise. For example, three employees 
with the State Department of Revenue testified about possibly dis­
criminatory tax laws and the effect their repeal or change would have 
on tax revenues. Also, representatives from the State Department of 
Insurance discussed a recent task force survey conducted by it dealing 
with sex discriminatory practices in the insurance industry. 

The Committee also sought input from professionals trained in the 
law. Faculty members from each law school in North Carolina were 
contacted about working with the study; three professors participated 
in Committee deliberations, contributing significantly to the 
members' understanding of a variety of legal principles. Two faculty 
members from the Institute of Government, University of North Carolina 
at Chapel Hill, provided substantial information and drafted proposed 
legislation, especially in the areas of criminal law and fair em­
ployment practices. 

At the Co-Chairmen's written request, the State Attorney General 
assigned an Assistant Attorney General to review the Committee's 
tentative proposals and alert it about possible conflicts with other 
provisions of law. 

At more recent meetings the committee - pursuant to the directions 
given by the 1975 General Assembly - considered the enactment of 
legislation to establish a fair employment oppGrtunity commission in 
North Carolina. The starting point for this portion of the study 
was Senate Bill 813 (House Bill 1085) introduced during the 1975 
Session. The Committee's findings are detailed under the subject 
heading -EMPLOYMENT". At these later meetings the study group also 
examined legislation drafted by the staff to implement the tentative 
recommendations which were made during earlier deliberations. 

The remainder of the report is divided into several subject 
matter categories in order to present the Committee's findings and 
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recommendations in an organized, readable form. Within each individual 
subject category, there is a discussion of the current discriminatory 
law or practice which has been identified and the proposed change to 
remove the discriminatory feature. These comments are followed by 

the draft legislation intended to effect the necessary change and 
then (in certain instances) by the current statutory provision. 
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CONSTITUTION OF THE STATE OF NORTH CAROLINA 

The Committee recommends that the 1977 General Assembly propose 
two constitutional amendments to the people of the State for their 
ratification or rejection. One of the constitutional provisions which 
should be amended deals with the homestead exemption; the other one 
deals with the insurance exemption. Note that Appendix contains 
the current version of the constitutional and statutory provisions 
under discussion here. 

Homestead exemption. 
Article X, Section 2 of the Constitution of North Carolina contains 

the homestead exemption. Subsection (3) provides: 
If the owner of a homestead dies, leaving a widow but 
no children, the homestead shall be exempt from the 
debts of her husband, and the rents and profits
thereof shall inure to her benefit during her widowhood, 
unless she is the owner of a homestead in her own right. 

The Committee's proposal makes three substantive changes in 
Article X, Section 2. First, it rewrites subsection (3) to make the 
homestead exemption applicable to a surviving married partner of either 
sex whose spouse dies owning a homestead. Second, also as part of the 
rewrite of subsection (3), it entitles the surviving spouse to receive 
the homestead exemption provided no minor children are in existence. 
The present language is more restrictive: the widow can enjoy the 
benefit only if the owner dies survived by no children which includes 
children who have reached the age of majority. Note that present 
Article X, s.2(2), which contains the exemption for the benefit of 
children, provides the exemption lasts IIduring the minority of the 
owner's children, or any of them. 1I Thus, the children's right to re­
ceive the exemption will not be affected by this second change. The 
third substantive change is to rewrite subsection (4) to require that 
when the owner of a homestead disposes of it by deed, the signature 
and acknowledgement of the owner's spouse must be obtained. The pre­
sent wording requires the signature and acknowledgement of the owner's 
"wife". 

G. S. Chapter 1, Subchapter XI, Article 32 contains the statutory 
sections relating to homestead and exemptions. One of these sections, 
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G. s. 1-389, will need to be modified if Article X, s. 2 of the 
Constitution is amended as proposed. G. S. 1-389 currently allows the 
widow or children to petition to have the homestead laid off, if the 
owner dies,without the homestead having been set apart. This statute 
should be amended to make its language sex neutral and to permit the 
surviving spouse to proceed unless a minor child or minor children are 
living. The statutory amendment is intended as a IIcompanion" bill to 
the proposed constitutional amendment and is designed to become ef­
fective only after the constitutional amendment is approved by the 
voters of the State. 
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PROPOSED LEGISLATION 
r\r· ... 

~ 4 	.... • 

A BILL TO BE EI\!lJ!~ 
. 

AN 	 ACT TO AMEND THE CONSTITUTION OF 
" 

NORTH CAROLINA TO PERMIT A 

SURvIVING SPOUSE OF EITHER SEX TO RECEIVE THE BENEFIT OF TIlE 

HOI~T~~ EXEMPTION. 

The General Assembly of North Carolina enacts: 

Section 1. Article X, Section 2(3) of the Constitution 

or North Carolina is rewritten to read as follows: 

"Sec. 2(3) Exemption for benefit of surviving spouse. If 

the ~~mer of a homestead dies, leaving a surviving spouse but no 

minor ~hildren, the homestead shalltbe exempt from the debts of the 

owner, and the rents and profits thereof shall inure to the benefit 

or the surviving spouse until he or she remarries, unless 

the surviving spouse is the owner of a separate homestead." 

Sp-c. 2. Article X, Section 2(4) of the Constitutic~ of 

Ncrth Carclina is r"ewritten to read as follo\ofS: 

"Sec. 2(4) Conveyance of homestead. Nothing contained in this 

Article shall operate to prevent the owner of a homestead from 

disposing of it by deed,but no deed made by the owner of a home­

stead shall be.valid without the signature and acknowledgement of 

his or her spouse. 1t 

Sec. 3. The amendment set out in Sections I and 2 of this 

act shall be submitted to the qualified voters of the State 

at the next general election or at the next statewide election, 

whichever is earlier. That election shall be conducted under the 

laws then governing elections in this State. 

- 9 ­
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Sec. 4. At that eleQtion,each qualified voter.desiring 

to vote shall be provided a ballot on which shal~ be printed the 

following: 

"LJ 	FOR constitutional amendment extending to a married man the 

right to receive the homestead exemption, so that the home­

stead exemption is available to the surviving spouse of the 

owner of a homestead, if the owner dies leaving no minor 

children and the surviving spouse does not own a separate

homestead. 


LJ 	AGAINST constitutional amendment extending to a married man the 
right to receive the homestead exemption, so that the home­
stead exemption is available to the surviving spouse of the 
owner of a homestead, if the owner dies leaving no minor 
children and the surviving spouse does not own a separate
homestead." 

Those 	qualified voters favoring the amen.dment set out in Sections 

1 and 	2 of this act shall vote by making an X or a cl}.eck plark in the 

square 	beside the statement beginning "FOR", and those qualified 

voters 	opposing the amendment shall vote by making an X or a check 

mark in the square besid.e the statement. begi!l..nin.e; "AGAINST". 

Not~Iithst3D.ding the foregoing provisions of this Section, 

voting machines may be used in accordance with rules and regulations 

prescribed by the State Board of Elections. 

Sec. 5. If a majority of votes. cast thereon are in favor 

of the amendment, the Jtate Board of Elections shall certify the 

~endment to the Secretar,y of State, who shall enroll the amendment 

so certified among the permS:.Ilent records of his office, and the 

amendment shall become effective upon such certification. 

Sec~ 6. This act shall become effective upon ratification. 
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PROPOSED LEGISLATION QD r' '-l :~~'.~' ONLYr; i'( t vit vv . 
A BILL TO BE ENTI~E 1\ 

AN ACT TO PERMIT A SURVIVI.L~G SPOUSE OF EITHER SEX TO RECEIVE THE 

. BENEFIT OF THE HOMESTEAD EXEMPrION. 

The G~neral Assembly of North Carolina enacts: 

Section 1. G.S. 1-389 as it appears in the 1974 Cumulative 

Supplement to 1969 Replacement Volume lA of the General Statutes is 

rewritten to read as follows: 

"~h-389. Allotted to surviving spouse or minor children on 

death of homesteader.--If a person entitled to a homestead exemption. 

dies without the homestead having been set apart, the surviving 

spouse, if the decedent leaves no children under the age of 18 years, 

or the decedent's child or children under the age of 18 years, may 

proceed to have the homestead exemption ~aid off by petition. If 

the surviving spouse or children have failed to have the exemption 

set apart in the manner provided " then in an action brought by 

the personal representatives of the decedent to subject the realty 

of the decedent to the payment of debts and charges of administration, 

it is the duty of the court to appoint three disinterested persons to 

set apart to such surviving, spouse, ¥hild or children a homestead 

'exemption under metes and bounds in the land of the decedent. 

The three persons so appointed shall under their hands and seals 

make return of the same to the court, which shall be registered 

in the same manner as homestead exemptions." 

Sec. 2. This act shall become effective upon certification 

by the State Board of Elections that an amendment to the Constitution 

of North Carolina permitting a surviving spouse of either sex to 

receive the benefit of the homestead exemption unless the owner left 

surviving a minor child or children has been approved by the people 

~ 11 ­of the State. 



Insurance exemption. 

Article X, Section 5 of the Constitution of North Carolina pro­
vides in part that: 

The husband may insure his own life for the sole use 
and benefit of his wife or children or both, and 
upon his death the proceeds from the insurance shall 
be paid to or for the benefit of the wife or children 
or both, or to a guardian, free from all claims of 
the representatives or creditors of the insured or 
his estate. 

The committee draft proposes amending Article X, s. 5 of the 
Constitution by rewriting it to extend to the wife the right to insure 
her life for the benefit of her husband or children or both and to re­
ceive the same exemptions available to the husband under current 
Article X, s. 5. The proposed rewrite leaves the first sentence of 
Section 5 in its present form; inserts a new second sentence which ex­
tends to the wife the right presently granted to the husband; and alters 
the language of the last sentence of Section 5 to make the conforming 
changes. The remainder of the proposal sets out the procedure for 
voting on the amendment and explains when it can become effective. 

G. S. 58-205 is the statutory provision that relates to Article X, 
s. 5. If the constitutional amendment is approved, the statute should 
also be amended by adding a new sentence at the end of the section to 
extend to the husband as beneficiary of a life insurance policy the 
same right presently afforded to the wife as beneficiary. Again, the 
recommended statutory change is designed to become effective after the 
vot.ers have approved the proposed constitutional amendment. 
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PROroSED I£GISLATIFOR REVIEW ONLY 
A BILL TO BE ENTITLED 

AN ACT TO AMEND THE CONSTITUTION OF NORTH CAROLINA TO EXTEND TO 

A MARRIED WOMAN THE RIGHT TO INSURE HER LIFE FOR THE 

BENEFIT OF HER HUSBAND OR CHILDREN OR' BOTH. 

The General Assembly of North Carolina enacts: 

Section 1. Article X, Section 5 of the Constitution of 

North Carolina is rewritten to read as follows: 

"Sec. 5. Insurance. The husband may insure his own life for , ' 

the sole use and benefit of his wife or children or both, and 

upon his death the proceeds from the insurance shall be paid to 

or for the benefit of the wife or children or both, or to a 

guardian~ free from all claims ,of the representatives or creditors 

of the insured or his estate. The wife may insure her own life 

'~ 	 for the sole use ~d benefit of her husband or children or both, 

and upon her death the proceeds from the insurance shall be paid 

to or for the benefit of the husband or children or both, or to a 

guardian, free from a1l'claims of the representatives or creditors 
. -­

of the insured or her estate. Any insurance policy which insures 

the life of a married person for the sole use and benefit of that 

person's spouse or 'children or both shall not be subject to the 

claims of creditors of the insured during his or her lifetime, 

'whether Or not the policy reserves to the insured during his 'or 

her lifetime any or all rights provided for by the policy and 

whether or not the policy proceeds are payable to the estate of 

the insured in the event the beneficiary or beneficiaries pre­

decease the insured." 

...,;: 
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FOR REVIEW ONLY 

Sec. 2. The amendment set out in Section 1 of this 

act shall be submitted to the qualified voters of the State at 

the next general election or at the next statewide election, which­

ever is earlier. That election shall be conducted under the laws 

then governing elections in this State. 

Sec. 3. At that election, each qualified voter desiring 

to vote shall be provided a ballot on which shall be printed the 

following: 

II L::7 	 FOR constitutional amendment extending to a married woman 
the right to insure her life for the benefit of her husband 
or children or both, so that every married person is per­
mitted to insure his or her own life for the benefit of the 
spouse or children or both free from all claims of the 
representatives or creditors of the insured or his or her 
estate. . 


L::7 AGAINST constitutional amendment extending to a married 

woman the right to insure her life for the benefit of her 
husband or children or both, so that every married person
is permitted to insure his or her own life for the benefit 
of the spouse or children or both free from all claims of 
the representatives or creditors of the insured or his or 
her estate. 1I 

Those qualified voters favoring the amendment set out in Section 1 

of this act shall vote, -by making an X or a check mark in the square 

beside the statement beginning "FOR", and those qualified voters 

opposing the amendment shall vote by making an X or a check mark 

in the square beside the statement beginning "AGAINST;!. 

Sec. 4. If a majority of votes cast thereon are in 

favor of the amendment, the State Board of Elections shall certify 

the amendment to the Secretary of State, who shall enroll the 

amendment so certified among the'permanent records of his office, 

and the amendment shall become ~ffective upon such certification. 

Sec. 5. This act shall become effective upon ratification. 
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PROPOSED LEGISLATION DRAFT 

FOR REVI EW ON L Y 


A BILL TO BE ENTITLED 

AN ACT TO PERMIT A MARRIED WOMAN'S LIFE TO BE INSURED FOR THE 

BENEFIT OF HER HUSBAND OR CHILDREN OR BOTH. 

The General Assembly of North Carolin~ enacts: 

Section 1. G.S. 58-205 is amended by adding a new 

sentence at the end of that section to read as follows: 

"Every policy of life insurance made payable to or for 

the benefit of a married man, or after its issue assigned, 

transferred, or in any way made payable to a married man or to 

any person in trust for him or for his benefit, whether procured 

by himself, his wife, or by any other person, and whether the 

assignment or transfer is made by his wife or by any other 

person inures to his separate use and benefit and to that of 

his childreD;, if he dies in her lifetime." 

Sec. 2. This act shall become effective upon certifica­

tion by the State Board of Elections that· an amendment to the 

Constitu~ion of North Carolina permitting a married person's 

life to be insured for the benefit of his or her spouse, or 

children or both has been approved by the people of the State. 
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Present Constitutional 
Provisions 

CONITITUI'ION.... 

8'1'Aft OF HORTH CAltOLDrA 

AltTlCLEX 

Homesteads and Exemptions 


..... H.....,... ....I,...... 
(I) ......k. j., ~.,~. If" ewner of • h_.....d cliea, -y. 

lac • widow Mt .. lllil.l", tile .............. Iae exempt from the debta .t ..... 
husband, and the rents and protits thereof shall inure to her beneftt during her 
widowhood, unless she is the owner of a homestead in her own risht. 

(4) Con1l8t/anee 01 home.teall. Nothing contained in this Article shall operate 
to prevent the owner of· a homestead from disposinR' of it by deed, but no deed 
...D7.......... of a .....tead ahall be valid wWIout the aipaWn aJWi _DOl· 
......., ., w. wif.. 

lee. 5. 1,.......... The h...... may iDsun his owa I1fe for the .... _ aDd 
.....at of hi. wife or ehildren 01' both, aDd upon hi ....tIl the "roceeda fna tile 
inauranee shall be paid to or for the benefit of the wife or children or both, or to a 
guardian, free from all claims of the representatives or creditors of the insured. 
01" his estate. Any insurance policy which insures the life of a husband for the 
sole use and benetit of his wife or ~hi1dren or both shall1'1Ot be subject to the claim. 
of aeciitiora of tlM i..ured durinlr his life-tUne, whether.or not the policy reserves 
to ...inaured duiq hie lifetime aD7 or aU richt. ,1O'rided for by tile JOlicy aM 
....... or ltQt the poliq proceeda ..... payable to the .... of the i__ ill the 
-..art the beneftciary or 1tefteftcan. ~eeeue the inllUNd. 

Present Statutory 
Provisions 

• 1'-. Allotted to ....... _ ...... ddWra ..Hath of......, •••• - '\' 
If.penGIl_t.itIed to. homeaa.d~..without the homeateecIlIa,... 
been set apart, his widow, if he lea... no mildreD, or his child or chiIdrft.,....
the age of 18 years, if he leaves such, may proceed to have the homestead 
exemption laid off by petition. If the widow or children have failed to have the 
exemption set apart in the manner provided, then in an action brought by his 
personal representatives to subject the realty of the decedent to the {)8~ 
of debts and charges ofadministration, it is the duty of the court to appomt three 
disinterested freeholders to set apart to such widow child or Children a 
homestead exemption under metes and bounds in the lands of the decedent.·The 
freeholders shall under their hands and seals make return of the same to the 
court, which shall be registered in the same manner as homestead exemption&. . 
(186M, Co 187, .. Ie; Code, a. 51.; 1_, e. 812; BeY., •• 707; C. 8., a. 7. It'r1, 
e. 1281, I. 1.) . 

I ".10'. IUa'htl of Hn.lci&rM•.-Wben a policy of insurance is ef.. 
. t.cted by .y periOD on hi, own life, or on another Uk in favor of tome ~ 
other than himself having an insurable interest ~herei!l' th~ lawful. benefic1ary 
thereof, other than himself or his legal representatives, 15 entlt~ed to ItS. proceeds 
against tite creditors and representatives of the person effecttng the msu~nc~. 
The person to whom ~ policy of life insurance. is mad~ p~yable . may mamtam 
an action thereon in hls own name. Every pobcy of hfe msurance made pay­
able to or for the benefit of a married woman, or after its issue assigned, trans­
ferred, or in any way made payable to a married woman, or to any person in 
trust for her or for her benefit, .whether procured by herself. her husband. or 
~ ., other penon, and whether the auipment or transfer it made by ber 
hubancI or by any other penon, inures to her tepara&e use and benefit and to 
dlat 01 her ddJdren, if she dies mhit lifetime. (CoaIt., Art. X. .. 7; 1899, c. 
54. L .59: Rn.. u. 

http:whether.or


CRIMINAL LAW 
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-----CRIMINAL LAW 


Crt-inal nonsupport. The present criminal law contains a variety 

of offenses concerned with failure to support one's relatives. It is a 

misdemeanor for a man to abandon his wife and fail to support her; it is 

a misdemeanor for either parent to fail to support a child, whether 

abandoned or not; it is a misdemeanor for a man to fail to support his 

wife or their natural children while he is still living with he~; it is 

a misdemeanor for either parent to fail to support an illegitimate 

child; it is a felony for either parent to abandon a child for six 

months without support and attempt to conceal his or her whereabouts; it 

is a misdemeanor for a mother to abandon a child under 16, whether 

legitimate or illegitimate; it is a misdemeanor for a man or woman to 

fail to support a parent; and so forth. 

In the course of its deliberations the committee found that a 

consolidation and general editorial r~vision of several sections of the 
-. 

criminal nonsupport statutes was the easiest way to proceed, although 

the substantive changes that are recommended are few. The most important 

of those is to have the obligation of support of & spouse treated the 

same as in the civil law. That is, instead of a husband being criminally 

liable for failing to support his wife, a "supporting spouse" would be 

liable for failing to support a "dept::ndent spouse," with the quoted 

terms being defined the same as in G.S. 50-16.1, the civil nonsupport 

statute (part of the divorce and alimony law). This change would add an 

additional burden to the prosecutor in the criminal proceeding of first 

proving that the defendant is indeed a supporting spouse; otherwise,the 

substantive offenses would remain essentially unchanged. It would be a 

misdemeanor for a supporting spouse to abandon and fail to support a 

dependent spouse, or to fail to support the dependent spouse while still 
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living together. It ~uld still be a misdemeanor for either parent to 

fail to support a child, either legitimate or illegitimate. (The committee 

could find no reason for retaining the present scheme of separate but 

overlapping statutes concerning support of natural and adopted children; 

thus the proposed bill treats all nonsupport of children in one subsec­

tion.) Abandonment of a child for six months, and failure to support 

parents or handicapped dependents, are left unchanged since they already 

place the burden evenly on both sexes. 

The other substantial change recommended by the committee is to 

allow garnishment of wages as part of the criminal nonsupport proceeding. 

The 1975 General Assembly enacted G.S. 110-136, allowing garnishment of 

up to 20 percent of take-home pay to enforce a court order or written 

agreement for child support. The garnishment order may be issued by a 

district court judge upon a finding that the parent is delinquent or 

erratic in support payments. The proposed legislation of this committee 

would make that garnishment remedy available as part of the criminal 

nonsupport proceeding, allowing the order to be issued upon a determina­

tion of guilt of the criminal offense. Notice of the proposed garnishment 

would have to be made to the defendant and to his employer; if the 

notice requirement were satisfied before the nonsupport trial, the 

garnishment hearing could be held lirunediately after the trial and garnishment 

could be ordered as part of the criminal sentence, otherwise it would 

have to b~ made later following a brief hearing. The same sort of 

garnishment remedy would be provided in a prosecution for nonsupport ·of 

an illegitimate child (G.S. 49-2 and 49-8). 

In making these revisions to the nonsupport statutes the committee 

eliminated certain outdated and repetitive language. To assist in 
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understanding and locating the substantive changes made by the committee's 

bill the following chart is offered: 

Present offense 

Husband abandon wife 
and not support 

Parent not support 
child 

Parent abandon child 
for six months and not 
support 

Parent not support 
handicapped dependent 

Husband not support 
wife while living 
together 

Father not support 
natural children while 
living with wife 

Mother abandon child 
under 16 

Man or woman fail to 
support parent 

Parent fail to support 
illegitimate child 

Present statute 

14-322 

14-322 

14-322.1 

14-322.2 

14-325 

14-325 

14-326 

14-326.1 

49-2 

New offense New statute 

Supporting spouse 14-322 (b) 
abandon dependent 
spouse and not support 

Same 14-322 (d) 

Same Same 

Same Same 

Supporting spouse 14-322(c) 
not support dependent 
spouse while living 
together 

Parent not support 14-322(d) 
child 

None None 

Same Same 

Same . Same 
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12 

13 

14 

15 

16 

17 

18 

19 

20 
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26 
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A BILL TO BE ENTITLED 


AN ACT TO REWRITE THE CRIMINAL ABANDONMENT AND NONSUPPORT AND BASTARDY 

STATUTES TO ELIMINATE SEX DISCRIMINATION IN THE DUTY OF SUPPORT, TO 

ALLOW GARNISHMENT PROCEEDINGS AS PART OF THE CRIMINAL PROSECUTION, 

AND TO CONSOLIDATE REPETITIVE STATUTES AND REMOVE SURPLUSAGE. 

The General Assembly of North Carolina enacts: 

Section 1. G.S. 14-322 is rewritten to read as follows: 

!I§ 14-322. Abandonment and failure to support spouse and 

children.-­

(a) 	 For purposes of this Article: 

(1) 	 'Supporting spouse' means a spouse, whether husband or 

wife, upon whom the other spouse is actually substantially 

dependent or from whom such other spouse is substantially 

in need of maintenance and support. 

(2) 	 'Dependent spouse' means a spouse, whether husband or 

wife, who is actually substantially dependent upon the 

other spouse for his or her maintenance and support or is 

substantially in need of maintenance and support from the 

other spouse. 

(b) Any supporting spouse who shall willfully abandon a dependent 

spouse without providing that spouse with adequate support shall be 

guilty of a misdemeanor and upon conviction shall be punished according 

to subsection (g). 

(c) Any supporting spouse who, while living with a dependent 

spouse, shall willfully neglect to provide adequate support for that 

dependent spouse shall be guilty of a misdemeanor and upon conviction 

shall be punished according to subsec tion (g). 
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(d) Any parent who shall willfully neglect or refuse to provide 

adequate support for that parent's child, whether natural or adopted, 

and whether or not the parent abandons the child, shall be guilty of a 

misdemeanor and upon conviction shall be punished according to subsection 

(g). Willful neglect or refusal to provide adequate support of a child 

shall constitute a continuing offense and shall not be barred by any 

statute of limitations until the youngest living child of the parent 

shall reach the age of 18 years. 

(e) Upon conviction for an offense under this section, the court 

may make such order as will best provide for the support, as far as may 

be necessary, of the abandoned spouse or child, or both, from the property 

or labor of the defendant. 

(f) A prosecution for violation of subsection (d) may include a 

petition by the prosecuting witness or another ptoperly interested 

person for a garnishment order for the child's support as provided in 

G.S. 110-136. If a petition for garnishment is made part of the criminal 

proceeding, the notice requirements of G.S. 110-136 shall not apply and 

it shall be sufficient notice if the garnishment petition is served on 

the parent and his employer at least ten days in advance of the garnish­

ment hearing. A conviction for violation of subsection (d) shall be 

sufficient grounds for issuance of the garnishment order, and the hearing 

on garnishment may be held at any time following the entry of judgment. 

(g) A first offense under this section shall be punishable by a 

fine not exceeding $500.00, or by imprisonment for not more than six' 

months, or both. A second or subsequent offense shall be a misdemeanor 

punishable by fine, or by imprisonment for not more than two years, or 

both." 
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1 Sec. 2. G.S. 14-325.1 is rewritten to read as follows: 

2 "§ 14-325.1. When offense of failure to support child deemed 

3 committed in State.--The offense of willful neglect or refusal of a 

4 parent to support and maintain a child, and the offense of willful neg­

5 lect or refusal to support and maintain one's illegitimate child, shall 

6 be deemed to have been committed in the State of North Carolina whenever 

7 the child is living in North Carolina at the time of such willful neglect 

8 or refusal to support and maintain such child." 

9 Sec. 3. G.S. 49-8 is amended by adding the following new subdivi­

10 sion (6): 

1-1 "(6) Garnishment of no more than 20 percent of the defendant's 

12 monthly disposable earnings for support of the child as provided by G.S. 

13 110-136, if the prosecution for violation of G.S. 49-2 has included a 

14 petition by the prosecuting witness or another properly interested 

15 person for garnishment. If a petition for garnishment is made part of 

16 the criminal proceeding, the notice requirements of G.S. 110-136 shall 

17 not apply and it shall be sufficient notice if the garnishment petition 

18 is served on the parent and his employer at least ten days prior to the 

19 garnishment hearing. A conviction for violation of G.S. 49-2 shall be 

20 aufficient grounds for issuance of the garnishment order, and the hearing 

21 on garnishment may be held at any time following the entry of judgment." 

22 Sec. 4. G.S. 14-323, G.S. 14-324, G.S. 14-325, and G.S. 14-326 are 

23 repealed. 

24 Sec. 5. TIlis act shall become effective July 1, 1977. 
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"Peeping Tom" statute. The present "Peeping Tom" statute, G.S. 14­

202, makes it a two-year misdemeanor for any person (male or female) to 

"peep secretly" into any room occupied by a female. The cOUDllittee 

decided that in addition-to being made sex neutral, the statute needed 

to be amended to clarify its apparent intent. The bill that is recom­

mended eliminates sex discrimination by making the offense applicable to 

any person peeping into a room occupied by someone else, and it also 

attempts to give some definition to the vague phrase "peep secretly" 

(replacing it with "place himself so as to conceal from the occupant 

that he is looking"), and limits the offense to secret looking into an 

occupied room in a residence (broadly defined so it will include dormi­

tory and motel rooms). 
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A BILL TO BE ENTITLED 

AN ACT TO REWRITE G.S. 14-202, THE 'PEEPING TOM' STATurE, TO CLARIFY 
"" 

ITS INTENT AND TO MAKE ITS PROVISIONS APPLICABLE TO SECRET LOOKING 

INTO A ROOM OCCUPIED BY ANY PERSON, NOT JUST A FEMALE. 

The General Assembly of North Carolina enacts: 

Section 1. G.S. 14-202 is rewritten to read as follows: 

"§ 14-202. Secretly looking into room occupied by an,other person.,..­

Any person who shall place himself so as to conceal from the occupant 

that he is looking, and who shall look, into any room of another's 

residence while that room is occupied by another person, shall be guilty 

of a misdemeanor and upon conviction shall be fined or imprisoned in the 

discretion of the court. For purposes of this section, 'residence' 

includes any place containing sleeping quarters and being used as a 

place of abode." 

Sec. 2. This act shall be effective July 1, 1977. 
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Prostitution. The prostitution statutes presented the committee 

with a situation where the statutes are written in sex-neutral terms but 

the enforcement affects women disproportionately. Present law makes no 

distinction between female and male prostitutes and also--by providing 

the same punishment for assignation, soliciting, aiding and abetting 

prostitution and similar activities, as it provides for prostitution 

itself--offers ample grounds for prosecution of the customer as well as 

the prostitute, but in practice the woman who is a prostitute is much 

more likely than anyone else to wind up in court. Since the customer is 

an equal participant in the criminal activity, the committee makes 

several recommendations in an effort to equalize enforcement. 

First, an amendme~t to G.S. 14-203, the section defining prostitu­

tion, would state the policy that managers of prostitution businesses 

and customers (the two positions most likely to be filled by males) are 

equally liable with prostitutes. Secondly, the various subsections of 

G.S. 14-204 would be amended to clarify the circumstances under which a 

customer could be prosecuted. Thirdly, and more importantly, a new 

subsection (G.S. 14-204(6» would specify that a person is guilty of 

prostitution whenever he pays or offers to pay, either directly or 

indirectly, for the act of prostitution. Such conduct is covered by 

present law, but this simplified statement in the statute should make 

the possibility of such prosecutions more obvious to officers and district 

attorneys and should make drawing of warrantS for customers easier. 

Fourthly, the committee would add to G.S. 14-204(7) a prima facie presumption 

that a person present in a place of prostitution is there for the purpose 

of prostitution. 
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Because G.S. 14-203 and 14-204 are somewhat complicated, and because 

the recommended amendments would appear mostly as short phra.ses throughout 

those sections, in addition to the bill itself there is included'a. typed 

revision of the two sections with the changes shown by striking through 

repealed portions and italicizing new language. 

Although the committee limited itself to changes designed to make 

enforcement sex-neutral and did not attempt a general revision of the 

prostitution statutes, the review of those statutes revealed several 

other changes worthy of a committee recommendation. The committee 

recommends that "indiscriminate sexual intercourse without hire" no 

longer be considered a form of prostitution. Apparently there are no 

prosecutions based on that provision of G.S. 14-203, yet it offers too 

great an opportunity for abuse to remain in the statutes. The committee 

also recommends repeal of G.S. 14-205, an obsolete statute specifying 

what courts prostitution charges are to be tried in, and repeal of G.S. 

14-206, concerning testimony as to reputation and prior convictions, a 

statute apparently in conflict with the rules of evidence for other 

criminal cases. Finally, the committee recommends repeal of the last 

paragraph of G.S. 14-208, which now requires that a convicted prostitute 

placed on probation or parole be under the supervision of a woman probation 

officer. 

The committee felt that there might be merit in a complete revision 

and simplification of the prostitution statutes, but did not have the 

time to undertake such a task. Included in, this report is one draft oof 

such a revision prepared by the committee staff. This draft is not 

recommended but only placed here for information. In addition to substantially 

simplifying the law, the draft would encourage equal enforcement of the 

- 26 ­



law by restricting punishment for the prostitute to a fine (for the act 

of "arranging prostitution") unless the customer was also prosecuted. 

Operators of prostitution businesses would be subject to the higher 

punishment without the prosecution of a customer. If someone wanted to 

adopt such a scheme for the prostitution statutes, the draft would 

require additional work, but it seemed sufficient in its present state 

to illustrate one alternative that is available in a complete revision. 
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A BILL TO BE ENTITLED 


AN ACT TO REVISE THE PROSTITUTION STATUTES TO ELIMINATE SEX DISCRIMINATION 

IN THEIR ENFORCEMENT BY CLARIFYING THEIR APPLICABILITY TO, AND FACILITATING 

PROSECUTION OF, CUSTOMERS AND OTHER PARTICIPANTS OTHER THAN PROSTITUTES. 

The General Assembly of North Carolina enacts: 

Section 1. G.S. 14-203 is rewritten to read as follows: 

"I 14-203. Definition of terms.--As used in this Article, the 

term 'prostitution' means the offering or receiving of the body for 

sexual intercourse for hire and the term 'assignation' means the making 

of any appointment or engagement for prostitution or any act in furtherance 

of such appointment or engagement. Managers of prostitution businesses 

and patrons are subject to equal liability with prostitutes for the 

offenses in this Article." 

Sec. 2. G.S. 14-204 is rewritten to read as follows: 

"§ 14-204. Prostitution and various acts abetting prostitution 

unlawful.--It shall be unlawful: 

(1) 	 To keep, set up, maintain, operate or provide funds for 

the operation of any place, structure, building or convey­

ance for the purpose of prostitution or assignation. 

(2) 	 To occupy or patronize any place, structure, building or 

conveyance for the purpose of prostitution or assignation; 

or for any person to permit any place, structure, building 

or conveyance owned by him or under his control to be 

used for the purpose of prostitution or assignation, with 

knowledge or reasonable cause to know that the same is, 

or is to be, used for such purpose. 
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(3) 	 To receive, or to offer or agree to receive any person 

into any place, structure, building or conveyance for the 

purpose of prostitution or assignation, or to permit any 

person to remain there for such purpose, or to go to and 

enter any place, structure, building or conveyance for 

that purpose. 

(4) 	 To direct, take or transport, or to offer or agree to 

take or transport, any person to any place, structure, or 

building or to any other person, with knowledge or reasonable 

cause to know that the purpose of such directing, taking 

or transporting is prostitution or assignation, or to go 

to any such place, structure, or building for the purpose 

of engaging another person for an act of prostitution. 

(5) 	 To procure, or to solicit, or to offer to procure or to 

solicit, either directly or indirectly, for the purpose 

of prostitution or assignation. 

(6) 	 To pay for, or offer to pay, either directly or indirectly, 

any person for any act of prostitution or assignation. 

(7) 	 To reside in, enter, or remain in any place, structure or 

building, or to enter or remain in any conveyance, for 

the purpose of prostitution or assignation. Being present 

in a place, structure, building or conveyance which is 

being used for purposes of prostitution shall be prima 

facie evidence that the person is there for that purpose. 

(8) 	 To engage in prostitution or assignation, or to aid or 

abet prostitution or assignation by any means whatsoever, 

either as a prostitute, manager of a prostitution business, 

or customer." 
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1 Sec. 3. G.S. 14-208 is amended by deleting the last paragraph. 

2 Sec. 4. G.S. 14-205 and G.S. 14-206 are repealed. 

3 Sec. 5. This act shall become effective July 1, 1977. 
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CHANGES MADE IN G.S. 14-203 AND 14-204 BY THE PROPOSED BILL 

Provisions of existing law are typed in prestige elite (that is what you 
are reading now); provisions struck from present law are indicated by 
s~r~k~ftg ~ftre~gft; provisions added by the bill are typed in italics. 
Minor rearrangements of present wording are not indicated. 

§ 14-203. Definition of terms.--As used in this Article, the term 
"prostitution" means the offering or receiving of the body for sexual 
intercourse for hire 8fte sfia±± 8±se be eefts~F~ed ee ffte±~de ~fie e£ferfftg 
er reee~v~ftg ef efte beey fer fftefser~ffta~e sex~a± fft~eree~rse wf~fte~~ 
ft~re and the term "assignation" means the making of any appointment or 
engagement for prostitution or any act in furtherance of such appoint­
ment or engagement. Managers of prostitution businesses and patrons are 
subject to equal liability with prostitutes for the offenses in this 
Article. 

§ 14-204. Prostitution and various acts abetting prostitution 
unlawful.--It shall be unlawful: 

(1) 	 To keep, set up, maintain, opera.te or provide funds for the 
operation of any place, structure, building or conveyance for 
the purpose of prostitution or assignation. 

(2) 	 To occupy or patronize any place, structure, building, or con­
veyancefor the purpose of prostitution or assignation; or for 
any person to permit any place, structure, building or conveyance 
owned by him or under his control to be used for the purpose 
of prostitution or assignation, with knowledge or reasonable 
cause to know that the same is, or is to be, used f0r such 
purpose. 

(3) 	 To receive, or to offer or agree to receive any person into 
any place, structure, building or conveyance for the purpose 
of prostitution or assignation. or to permit any person to 
remain there for such purpose, or to go to and enter any 
place~ structure~ building or conveyance for that purpose. 

(4) 	 To direct, take or transport. or to offer or agree to take or 
transport, any person to any place, structure, or building or 
to any other person, with knowledge or reasonable cause to 
know that the purpose of such directing, taking, or trans­
porting is prostit11t,ion or assignation, 01' to go to any such 
place~ strueture~ or building for the purpose of engaging 
another person for an act of prostitution. 

(5) 	 To procure, or to solicit, or to offer to procure or solicit, 
e1:ther directly ,or indirectly" for the purpose of prostitution 
or assignation. 

(6) 	 2'0 pay for~ or offer to pay~ either> directly or indirectly~ 
any person for an act of prostitution~ or assignation. 
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(7) 	 To reside in, enter, or remain in any place, structure, or 
building or to enter or remain in any conveyance, for the 
purpose of prostitution or assignation. Being present in a 
ptaae, struature, buitding or aonveyanae whiah is being used 
for purposes of prostitution shatt be pPima faaie evidenae 
that the person is there for that purpose. 

(8) 	 To engage in prostitution or assignation,' or to aid or abet 
prostitution or assignation by any means whatsoever, either as 
a prostitute, manager of a prostitution business, or austomer. 

"Note: 'The bill would also repeal the last paragraph of G.S. 14-208 and 
all of G.S. 14-205 and 14-206. 
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DRAFT OF COMPLETE REVISION OF PROSTITUTION STATUTES (FOR INFORMATION 
ONLY; NOT RECOMMENDED BY TIlE COMMITTEE) 

Definitions.--As used in this article: 
(1) 	 "Prostitution" means sexual activity for hire. 
(2) 	 "Prostitute" means a person who engages in sexual activity for 

hire. 
(3) 	 "Customer" means a person who hires, or offers to hire, a 

prostitute. 
(4) 	 "Arranging prostitution" means offering or agreeing to partici ­

pate in an act of prostitution, either as a prostitute or 
customer. 

(5) 	 "Operate a prostitution business" means to provide transporta­
tion or space for, or provide information on the availability 
of, a prostitute. The term also means to employ, other than 
as a customer, someone to be a prostitute, or to profit from a 
prostitute's acts of prostitution. 

(6) 	 "Participate in prostitution" means to engage in an act of 
prostitution, either as a prostitute or customer. 

Arranging prostitution; penalty.--Any person who commits an act of 
arranging prostitution shall be guilty of a misdemeanor and upon convic­
tion shall be punished by a fine of not more than $50. 

Operating a prostitution business or participating in prostitution; 
penalty.--(a) Any person who operates a prostitution business or partici ­
pates in prostitution shall be guilty of a misdemeanor and upon conviction 
shall be punished by a fine, or by imprisonment for not more than two 
years, or both. 

(b) Neither a prostitute nor a customer may be punished for partici ­
pating in prostitution based upon an act of prostitution between them 
unless they are both convicted. The prostitute and customer may be 
tried either separately or together. If at the time of sentencing, the 
other party has not been convicted of this offense, the defendant may be 
sentenced only for the lesser-included offense of arranging prostitution. 
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Rape. The committee considered revision of the rape statutes, 

which are discriminatory in that the serious offenses are applicable 

only to a male who forces sexual intercourse with a female. Also con­

sidered was expansion of the present concept of rape to have forced 

homosexual activities treated in the same manner as forced sexual 

intercourse (rather than as crime against nature). The committee 

decided that it would not attempt to undertake the very difficult 

task of revising these statutes in light of the work being done on 

the same subject by the Legislative Research Commission committee 

studying sexual assaults and the Criminal Code Commission. The 

committee encourages a revision of the rape laws and has forwarded 

to the sexual assault study committee certain materials prepared by 

the staff relating to this subject. 

Other changes in criminal law. As a result of its study, the 

committee identified several other criminal statutes which warranted 

revision or repeal. These chang~s have been recommended as part of 

a proposed "omnibus" bill and are discussed under that subject heading. 
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EMPLOYMENT 

Fair Employment Practices Act 

The committee was specifically mandated to consider the desir­
ability of creating a state fair employment opportunity commission 
along the lines proposed by Senate Bill 813 of the 1975 General As­
sembly. Such a commission would be authorized to investigate and act 
upon employment discrimination based on sex, race, religion or age. 
The committee has not been able to reach a consensus on whether such 
legislation should be enacted, but has agreed on the form the legis­
lation should take if it is enacted. Included in this report is a 
draft of such a bill. 

During its consideration of this legislation the committee heard 
from Cher Brooks of the N. C. Human Relations Commission and Eliza 
Paschall of the Atlanta office of the federal Equal Employment Oppor­
tunity Commission. Both speakers emphasized that the discriminatory 

practices proposed to be regulated by this bill are now covered by 
federal law and that the primary benefit of the state legislation 
would be to have enforcement by a North Carolina agency rather than 
by EEOC. The committee discussed the backlog of cases EEOC now has 
and agreed that the North Carolina legislation should be drafted to 
assure that the state commission will qualify as a "706 agencyll to 
which EEOC must defer for investigation of complaints of discrimina­
tion in employment. 

With the assistance of Michael Brough, at the time an attorney 
with the Institute of Government and now in private practice, the 
committee undertook a revision of S. 813. The advantage of this 
procedure opposed to starting from scratch, was a considerable saving 
of committee time. The proposed bill is similar to the federal law 
in coverage and in what practices are prohibited, but the enforcement 
mechanism is significantly different from that used by the federal 
government, using an administrative agency to keep most complaints 
out of court. 

A brief summary of the proposed legislation follows, and, to 
place the proposal in context, there is also provided a summary of 
existing federal and state law concerning discrimination in employment 
in North Carolina. 
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I. Summary of Proposed Bill 

Discrimination in Employment Prohibited--The essence of the proposed 

bill is that it prohibits (1) employers having 15 or more employees, (2) 

labor organizations, (3) employment agencies, and (4) joint "labor­

management committees controlling apprenticeship or other training 

programs, from discriminating against a person in any aspect: of the 

employment relationship on the basis of that person's race, color, 

religion, national origin, ancestry, sex, or age (but only those betT,Jeen 

the ages of 40 and 65 are protected against age discrimination). 

Exemetions and Exceptions--There are several exceptions from the 

general policy against employment discrimination. To begin with, religious 

organizations are exempt from the prohibition against discrimination 

with respect to employment of individuals of a particular religion to 

perform work related to that organization's religious acti~ities. Next, 

if religion, sex, or national origin is a bona fide occupational qualification 

reasonably necessary to the normal operation of a business, then that 

discrimination is permissible. Third, sectarian schools may establish 

religious qualifications for employment. Fourth, seniority or merit 

systems that measure earnings by quantity or quality of production or 

location of the work place are not unlawful, even though they result in 

differential terms and conditions of employment, if the differences are 

not the result of an intention to discriminate because of race, color, 

etc. Finally, it is permissible to act up~n the results of professionally 

developed and job validated tests if the tests are not designed or used 

to discriminate on the basis of race, color', etc. 

- 35 ­



Fair employment practi.:;es division and commission--The bill creates 

a fair employment practices division within the department of 

Complaints of discrimination are to be filed with the director of that 

division, who will investigate. If action is warranted, and conciliation 

is not successful; the director carries the complaint to the five-member 

Fair Employment Practices Commission. The members are to be chosen by 

the Governor and to serve staggered six-year terms. No more than three 

members of the commission are to be of the samOe political party. 

The Commission should qualify under the federal law as a "706 

agency" so that complaints must be filed with it instead of the federal 

Equal Employment Opportunity Commission and the EEOC must defer action 

until the state has acted. 

Enforcement Provisions--A complaint alleging employment discrimination 

may be filed with the director by the person aggrieved~ by his or her 

representative, or by the Attorney General. Complaints must be filed 

within 180 days after the alleged discrimination. The person charged in 

the complaint (the respondent) is to be notified,and the director make 

an investigation. The director has 90 days to determine whether there 

is reasonable cause to believe that an unlawful practice has occurred. 

If he does find reasonable cause, he is to attempt to eliminate the 

unlawful practice by conciliation or persuasion within 90 days. If the 

director does not find reasonable cause for the complaint, or if he is 

unable to enter into a conciliation agreement acceptable to the complainant, 

that person may petition the commission to have his case heard in a 

formal, adversary·hearing conducted in accordance with the Administrative 

Procedure Act. In certain circumstances, attorneys' fees may be awarded 

to the successful party. If the commission finds, after the hearing, 
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that an unlawful employment practice has taken place, it may issue a 

cease and desist order and such additional remedial action (including 

reinstatement and back pay) as may be appropriate. Commission orders 

may be appealed to, or enforcement sought from, the superior court of 

the county where the hearing was conducted. 

Local human relations commissions--A local human relations commission 

established pursuant to G.S. 160A-492 may be authorized by the local 

governing body to process complaints alleging employment ciiscrimination 

in the same manner as (and in lieu of) the state commission at least up 

to and including the conciliation stage. However, local commissions 

have no power to hold adversary hearings, and if the complainant intends 

to pursue his case beyond the voluntary conciliation stage, he must 

petition the state commission for a hearing. 

Effective date--The legislation would go into effect January 1~ .1978­

II. Existing federal and state law concerning discrimination in employment 

in North Carolina. (Except where otherwise noted, these statutes apply 

to discrimination on basis of race, sex, religion, color, or national 

origin. ) 

A. 	 Federal law 

1. 	 The equal protection clause of the 14th Amendment and ~ 

Civil Rights ~£!~.--The 14th Amendment and the statutes 

enacted pursuant to it (primarily § 1983 of the Civil Rights 

Act of 1871) prohibit deprivation of federal rights under 

color of state law. Prior to passage of Title VII (below), 

this was the basis for most suits alleging discrimination by 

public employers. 
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2. 	 Title VII.£.f~ Ci'l'il Rights ~ of 1964.-­

Scope of the act.--Title VII prohibits discrimination by any 

employer (public or private) of 15 or more, or by any employment 

agency, labor union or similar orgaaization, in hiring. firing, 

conditions of employment. etc. (Religious organizations may 

make 'some discrimination on religious grounds.) 

Responsibility ~ enforcement.-~Title VII created the Equal 

Employment Opportunity Commission (EEOC) to enforce the act. 

As indicated below, sometimes the EEOC is required to defer to 

the action of a state agency. EEOC now has a substantial 

backlog of cases. 

Procedures for enforcement.--If the state in which the discrimination_-"'-'-.;;;.;0.";;";;" ___ ..;..;.;-.-...;;;..;;......~""" 

takes place has a state anti-discrimination law and an agency 


with power to enforce it similar to that of EEOC, the claim of 


discrimination must first be filed with the state agency. For 


this to be true, though, EEOC must have first designated the 


state agency as one for which this provision applies (called a 


"706 agency" after the section of the statute where this 


provision is found). If the state has an agency but it does 


not meet the requirements to be recognized as a 706 agency 


(perhaps it does not h~ve real enforcement power), it is 

probably a "notice agency" which means that EEOC must notify 


it that a claim has been filed with EEOC but EEOC need not 


wait 	for the state agency to act first. .' 
If the state agency is a 706 agency, EEOC must give it at 


least 60 days to act on the claim before EEOC can consider it. 
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EEOC regulations in effect provide for complete deferral as 

long as the 706 agency is working on the complaint. 

The charge must be filed within 180 days of the violation 

(extended if the person making the complaint first had to go 

through a state agency). 

EEOC is required to investigate the complaint, giving 

"substantial weight" to the findings of the state agency if it 

has already considered the matter. If the complaint is justified, 

EEOC is to first attempt correction through informal methods 

such as conferences and conciliation. If that fails~ a civil 

suit may be filed by EEOC in federal district court unless the 

employer is a public agency, in which case the complaint is 

referred to the Attorney General to decide whether to sue. 

The individual who made the complaint may sue personally if 

EEOC decides not to or if within 180 days of the t~ the 

complaint was filed EEOC has not reached any agreement acceptable 

to the complaining party or filed suit. Most suits are in 

fact brought by individuals rather than by EEOC. 

Relief.--If the suit is successful, the court can enjoin 

further discrimination and order appropriate relief for the 

persons who brought the complaint, including hiring, reinstatement, 

promotion and retroactive back pay. 

Standard~judging discrimination.--There need be no intent 

to discriminate for a violation of Title VII. Enforcement is 

based on the effect of employer practices, not on the motive 

for those practices. 
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~ fi~~ occ'.lpational qualification (BFOQ) .--It is not unlawful 

to consider sex .1..n e:nployrnent when sex is a bona fide occupational -' 
qualification. That term is narrowly defined t dJes not include 


the preference of other workers or customers (thus airlines 


may not limit flight attendants to females), but must be based 


on business necessity (using an actress for a part in a plaYt 


for example). The BFOQ exception is inapplicable to race and 


color discrimination. 


EEOC procedural guideiines.--All employers covered by Title 


VII must keep certain records; those employing 100 or more 


persons must file certain reports with EEOC. 


The use of a job test (which includes questions about 


personal and employment history) is discriminatory if it 


adversely affects job opportunity of a Title VII group, unless 


the employer can produce data to show that the test predicts 


work skills which are important for the job, and no suitable 


alternative hiring procedure is available. 


3. 	 Equal Pay Act of !2&l.--This legislation prohibits employers 

covered by the Fair Labor Standards Act from paying males and 

females different wages for the same work. Enforcement is by 

the Wage and Hour Division of the Department of Labor, which 

is authorized to investigate upon complaint or upon its own 

initiative, attempt voluntary compliance, and bring civil 

suit. (This particular part of the Fair Labor Standards Act 

. is 	applicable only to sex discr'imination.) 

4. 	 Age Discrimination in Employment Act of 1967. --Similar to the 

other legislation that has been mentioned, this act prohibits 
. ,-"",> 
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discrimination because of age against those 40 to 65. It is 

applicable to public and private employers of 20 or more 

workers and is administered by the Wage and Hour Division. 

5. 	 Title VI ~ Title l1S..£!.. the Civil Rights A;;t of 1964.--Title 

VI generally prohibits racial and other non-sex discrimination 

in federal grant programs. Enforcement rests with the granting 

federal agency. Title IX prohibits sex discrimination against 

either students or employees in any federally assisted education 

program, school or college. Exempted are admissions at private 

and single-sex public undergraduate schools. Enforcement is 

by the Office of Civil Rights of the Department of Health, 

Education and Welfare, and can include termination of federal 

assistance. 

6. 	 Other.--Several other federal acts or regulations prohibit 

discrimination in programs receiving Law Enforcement Assistance 

Administration (LEAA) and revenue-sharing funds. as well as by 

employers (and subcontractors) working under federal contracts 

of more thean $10,000 and on federally assisted construction 

projects. 

B. 	 State law 

G.S. 126-16 and the State Personnel Commission.--Since 1971 G.S • 
..;;;.;;-"--~ --._- ..;;...;..;;....;..;;;.. 

126-16 has prohibited discrimination in employment by the State and 

by local governments. Exempted from this and other provisions of 

the State Personnel System are public school employees. Covered by 

the discrimination provision but ex~pted from the grievance procedure 

provisions (below) are various categories such as university 

instructional and research personnel, members of commissions, 
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employees of the General Assembly and the Judicial Department. 

Certain local employees are covered (welfare, health. mental health), 

but the local government may remove them by establishing its own 

personnel system for those employees, and it determines whether any 

other employees are covered. 

Any applicant or state employee or covered local employee who 

has been denied a job, promotion, training, transfer, etc., because 

of race, sex, age, etc. discrimination (other than when age, sex, 

or physical ability is a bona fide occupational qualification) can 

appeal directly to the State Personnel Commission. If agreement 

cannot be reached after investigation, the Commission can hear the 

matter and issue a binding order to hire, reinstate, promote, pay 

back salaJ'Y, a4ju,t: salary, OJ' to do any other action necessary to 

correct the abuse. 
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A BILL TO BE E:lT ITLED 

AN 	 ACT TO ?"m-l0TE A~m PROTECT THE WELFARE· OF TilE P:::OPLE C? TiE STATE OF 

!':OC{TH CAROL n;A BY PREVENTIO:-J AND ELIHINATION OF DISCR::':1IXATCRY 

E:·i?LOY>!':::~T PRACTIC=:S A:'1) POLICIES EASED UPON RACE 7 COLeR. ::'ZLIGION, 

NATIO~AL ORIGIN, A~~ESTRY, AGE OR SEX. 

The General Assembly of North Carolina enacts: 

S~ction 1. Chapter 143 of the General Statutes is anended by 

adding a new Article 49 as follows: 

"Article 49. 

Fair Employment Practices 

§143-4l6.1 Short title.--This Article shall be kno~~ and ~ay be 
. 

cited as the Fair Employment Practices Act. 

§ 143-416.2 Legislative declaration.--It is the public policy of-

this State to p~o~ect and safeguard tne right and opportunity of all 

persons to seek, obtain and hold employment without discrioination or 

abridgement on account of race, religion, color, national origin, 

ancestry, age or sex. 

It is recognized that the practice of denying emplo)~ent opportunity· 

and discriminating in the terms of employment foments domestic strife 

and unrest, deprives the State of the fullest utilization of its capacities 

for advancement and development, and substantially and adversely affects 

the interests of employees, employers, and the public in general. 

§ 143-416.3 Definitions.--As used in this Article, unless the 

context otherwise requires: 
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(3) 'Persoa' m~.:lnS u<1e vI: nore inJivi.ch.:als. Ll~or unions, joint 

3pprC:1 tiC~.:i!l ip COi,:mi ttees. pa.rtnerships, associ3tions. corporat ions, 

legol rc?resent3tives, nutual cOillpanies, joint-stock co~p~nies, trusts, 

unincor?orated organizations, trustees, trustees in bdP.k~u?tcy, rece~vers, 

or other legal entities, including the State, cities, coun~ies, local 

boarcisai education, Or any other governmental subdivisions of agencies. 

(ll) 'Er:1ployer' means any person who has fifteen or ;;:ore e:::ployees 

for each ~orking day in each of twenty or more calendar ~eeks in the 

current or preceding calendar year and any person acting directly or 

indirectly as agent of such a person. 

(c) 'Employ:n~nt agency' means any person undertaking with or 

without cornpens~tion to procure employees for an employer or to procure 

for employees opportunities to work for an employer and includes an 

agent of such person. 

(d) 'Labor organization' means any organization, agency, employee 

representation commfttee, group, association, or plan in which employees 

participate, which exists for the purpose in whole or in part of dealing 

with employers c?ncerning grievances, labor disputes, wages, rates of 

pay, hours, or 'other terms or conditions of employment; a conference,· 

general committee, joint or system board, or joint council which is 

subordinate to a national or international labor organization; or an 

agent of a labor organization. 

(e) '~~ployee' m~ans an individual employed by an employer. 

(f) 'Discri~~nation' includes any direct or indirect act or 

practice of exclusion, distinction, restriction, segregation, limitation, 

differentiation or preference in the treatment of a person or persons 

because of race, co~or, religion, national origin, ancestry, sex or age, 
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or the aicJing, abetting, i:1citing, co~rcins or compelling thereof. 

(g) I Commission I ;neanS the r;or th Carolina ?air E."TlploY::Jent Practices 

Con~ission as defined by this Article. 

(h) I Local Commission I means a hUiilan rela tions coramL;sion established. 
by a city or couhty pursuant to C.S. l60A-492. 

(i) 'Director' neans the Director of the Division of Fdir ~mployment 

Practices. 

§ 143-416.4 Em?loyers, discrimination.--It is an unla~ful employment 

practice for an employer: 

(a) To fail or refuse to hire, or to discharge any i:;d:'vidual~ or 

to otherwise discriminate against any individual with res?ect to his 

compensation, terms, conditions, or privileges of employment, b~cause of 

such individual's race, color, ~eligion, sex, national origin, ancestry, 

or age; or 

(b) To limit, segregate, or cla~sify his employees in any way that 

would deprive or tend to deprive an individual of employment opportunities 

or otherwise adversely affect his status as an employee, because of' such 

individual's race; color, religion, sex, national origin, ancestry, or' 

age. 

§ 143-416.5 Employment agencies, discrirnination.--It is an unlawful 

practice for an employment agency to fail or refuse to refer for employment 

or otherwise to discriminate against an individual because of race, 

color, religion, sex, national origin, ancestry, or age. 

§ 143-416.6 Labor organization, discrimination.--It is an unlawful 

practice for a labor organization: 

(a) To exclude or to expel from its membership, or otherwise 

discriminate against, a member or applicant for membership because of 

race, color, religion, sex, national origin, ancestry,.or age.
"i 
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(b) 'ro limit. scgrC:S3,:e. or clas5ify its In'::~'1ib.~["ship. or to classify 

or fail to refuse to :-ef.~r f;)r E::nplo:mf'nt an· individua 1., in any way that 

would depri";e 'or tend to deprive <:l!). individual of cIT.ploY'T:1ent c;::.,?ortunit.ies, 

or' would limit such employment upportunities. or other:wise 6.;:·...·~rsely 

a~fect his status as an enployee or an applicant for ernplCf~~nt, because 

'~0 .. such individual's race, color, religion, sex, national origin, ancestry. 

or age. 

unlawful practice for an employer, labor organization, or joinL :abor­

management co~~ittee controlling appreticeship or other training or 

retraining, including on-the-job training programs. to discriminate 

against an individual because of race, color, religion, national origin, 

ancestry) sex or age in a~mission to or employment in any program esta­

blished to provide apprenticeship or other training. 

§ 143~4l6.a Ad~itional unlawful practices.--It is an unlawful 

practice: 

(a) For any employer, labor organization, employment agency, or 

joint labor management committee controlling apprenticeship or other 

training or retraining, including.on-the-job training progra~s. to 

discriminate against any person because he has opposed any practices 

forbidden under this Article or because he has filed a complaint, testified 

or assisted in any proceeding under this Article. 

(b) For any person to aid, abet, incite, compel, or COerce the 

doi.,ng of any of the acts forbidden under this Article or to attempt to 

dosu. 

(c) For any person to obstruct or prevent a person from complying 

'With the vrovisJions ·ofthis Article or any order issued thereunder. 
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(d) For;ln c:mploy~r, labor org.lOization. employment ::tgeocy, or 

j u i n t 1.:100 r-;:13o.Jg;;ml.!n t conmi t tee con trolling app [~n ticC!sh ip or ot:llt~r 

training or retraining, including on-the-job training ?ro;r~ms, ~o print 

or cause to be printed or published any riotice or 3dvertiscment relating 

to employment that indicates any preference, limit:an.un, specification, 

or discrimination; based on race, color, religion, sex, national origin, 

ancestry or age, subject to the follo~ing exceptions: 

(1) Such a notice or advertisement is not unla~ful if the 

preference, li~itation, specification or discrit:1i~atioa indicated 

falls within the exemptions or exceptions of C.S. 143-416.9 and 

143-416.10 or is otherwise not p~ohibited by this Article.' 

(2) N~wspapers or other printed publications, or radio, 

television or other broadcast media are not required to exercise 

any control. or supervi.sion over or do any screening of any such 

advertisement or notice, except to the extent that such adverti£ing 

medium is itself, as an employer, publishing or br~adcasting the 

advertisement or notice for persons to be employed as its own 

employees. 

§ 143-416.9 Exemptions.--(a) The provisions of t~is Article with 

respect to discrimination on the basis of age apply only to individuals 

who are at least forty but less than sixty-:-five years .of age. 

(b) The provisions of this Article concerning discrimination based 

on religion do not apply to a religious corporation, association, or 

society with respect to the employment of individuals of a particular 

religion to perform work connected with the carrying on by the corporation, 

asso~iation, or society of its religious activities. 
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(c) The p::ovisions 0= this ....rticle cDnce::-ning Jiscrimination based 

on religion GO not.:>p?ly to a school, college, univers:cy, or other 

cdu'::.:ltional institution that is, in whole or substanti31 pac::; o'omed,! 

supported, controlled, or nanaged.bY a particular religion or by a 

particular reli&iouscorporation, association or society or if the 

curriculum of the school, college, university, or other educacional 

institution is directed toward the. propagation of a ~articular religion. 

§ 143-416.10 E:<ceptions.--It is not an unlawful practice for an 

employer to hire and employ an employee, or for an employoent agency to 

classify or refer for employ;nent an individual,· or for a lab;)r .org;:mization 

to classify its membership or to classify or refer for employ;nent an 

individual, or for an ewployer, labor organization, or joint labor­

management committee controlling an apprenticeship or other training or 

retraining program to admit or employ an individual in the program, ou 

the basis of his religion, sex or qational origin if reli&,ion, sex, or 

national origin' is ·a bona fide occupational qualification reasonably 

necessary to the normal operation of the. business or enterprise. 

§ 143-416.11 Clarifications.--It is not an unlawful practice under 

this Article: 

(a) For an employer to apply different standards of compensation 

or different te~s, conditions, or privileges of employment pursuant to 

a bona fide seniority or merit system or a system that measures earnings 

by quantity or quality or production or that relates earnings to work 

location, if the differences are not the result of an intention to 

discriminate because of race, color, religion, sex, national origin, 

ancestry, or age; 
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(b) To give and act upon the results of a professionally develap~d 

~ . b 1 . d t ~ t ~ . t-' d" .:1r1L. JO va l a eu es,- 1. l.t~.J mlnl.strat1.on or ;lct:0n u?on the results 

is no t designed, intended, or llsed to dlscrimina te 't>eC2:JSe of i:"3.ce, 

color, religion, sex, national origin, ancestry, or Dee. 

§ 1I~3-416 .12 Co;nplaints of discrimination, procedure. ::::>nciliation 

a~~ments.--(a) An individual claiming to be aggrieved ~y file with 

the Director a written, sworn complaint stating that an e::1p:;'oyer, employment 

agency, labor organization, joint labor~m~nagement cOD~ittee controlling 

apprenticeship or other training or retraining, or other ?~rson has 

committed or is committing an unlawful practice under this Article. A 

complaint may also be filed on behalf of an aggrieved individual by that 

individual's r~presentative. If two or more individuals claim to be 

aggrieved by the same unlawful practice, they may all be nailied in the 

sam~ complaint or separate complaints may be filed for each individual. 

If separate complaints are filed, they may be consolidate.d by the Director 

for purposes of investigation and informal resolution or by the Commission 

during the formal hearing proceedings authorized by C.S. 143-416.13. 

Complaints erroneously filed as joint complaints may be treated as 

separate complaints by the Director or the Connnission. 

(b) The Attorney General may file with the Director a written, 

sworn complaint stating that an employer, employment agency, labor 

organization, joint labor-management committee controlling apprenticeship 

or other training or retraining, or other person, has committed or is 

committing an unlawful practice by engaging in a pattern or practice of 

resistance to the full enjoyment of any of the rights secured by this 

Article. Such a comp1~int need not name particular aggrieved individuals. 
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(c) A complaint shall set forth facts sufficient to enable the 

Director to identify the person charged (the respondent), and shall 

contai~ such other info~mation as the Commission requires by regulacion. 

The Director shall within 15 days after it is filed, furnish the respondent 

with a copy of the complaint. A complaint must be filed within 180 days 

after the alleged unla~ful practice occurs. A complaint is filed when 

it is received by the Director. That·date shall be entered on the 

complaint by the Director. 

(d) \.J'i thin 90 days after the complaint is filed, the Director 

must, after investigation, do one of the following: 

(1) Notify the complainant and respondent by certified mail 

that there exists reasonable cause to believe an unlawful pract~ce 

has occurred and that the Director will endeavor within the succeeding 

90 days to resolve the complaint by informal methods of conferen-ce. 

conciliation and persuasion; 

(2) Notify the complainant and respondent by certified mail 

that there exists no reasonable cause to believe that an unlawful 

practice has occurred and that the complainant may request a formal 

hearing on the complaint before the Commission within 30 days from 

receipt of this notice; 

(3) Notify the complainant and respondent by certified mail 

that the Director is unable to determine whether there exists rea­

sonable cause to believe that an unlawful practice has occurred and 

that the complainant may request a formal hearjng on the compla!nt 

before the Commission within 30 days from receipt of this notice. 

(e) If the Director determines, after investigation, that there is 

reasonable cause to believe that the respondent has engaged in an unlawful 
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practic~, the Director shall endeavor to eliminate the 311cged unlawful 

practice by infor~al ~ethods of conference, conciliation ~nd persu3~ion. 

Th~ tcr~s of a conciliation agreement reached with a Tespundent nay 
. 

require him to refrain from t11e commission of unla~fui discriminatory 

practices in the future and may make such fur tiler p~ovisions as cay be 

agreed upon bet~e2n the DiTector and the respondent. The Director shall 

furnish the co~?lainant with a copy of any conciliation agreement entered 

into. If the Director is unable .to enter into a conciliacion agreement 

acceptable to the co~plainant within 90 days after the cOD?l~inant 

recei ves no tification that reason"able cause has been f0 l"md, tHen the 

Director shall notify the complainant and the respondent ~hat the concilia­

tion efforts have failed and that the complainant ~y ~equ~st a formal 

hearing on the complaint before the Conunission \-1i thin 30 days froID 

receipt of this notice. 

(f) Except as provided in subsection (f) cif C.S. 143-416.14, 

nothing said or done during and as a part of the infornal endeavors to 

resolve the complaint, including the terms of any conciliation agreement. 

may be made public by the Director or any person under his supervision 

or used as evidence in a subsequent proceeding, other than a proceeding 

brought pursuant to subsection (g) of this section, without the written 

consent of the persons concerned. Any person who makes public information 

in violation of this subsection shall be guilty of a misdemeanor and 

fined not more than $1,000 or imprisoned for not more than one year, or 

both. 

(g) At the expiration of one year from the date of a conciliation 

agreement and at other times in its reasonable discretion, the Director 

may investigate whether the terms of the agreement have been and are 
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b2::'ng cOi~jJli(!d ''''it~ b:: tn~ r~spondent. :::"ailurc l0 comply with the t~r-:!s 

0: a canciliotion agrc8r:l'~!4:: constitutes an unLI',.:ful pr.1c::icc lInd~r this 
\ 

Article. 

(h) At any time after a complaint is fileJ,the Director may file 

an action in the superior court in a county in which t~e subject of the 

co~?laint occurs, or in a county in which a respondent resides or has 

his principal place of business, seeking appropriate te~porary relief 

aga~~st the respo~d~nt, pending final determination of proceed~ngs under 

C.S. 143-416.13 arid 143-416.14, including an order or 2ecrce re~training 

him froID doing or procuring any act tending to render ineff2ctual any 

order the Commission may enter with respect to the complaint. The court 

shall have the power to grant such temporary relief or restraining ord~r 

as it deems just and proper. 

(i) The complainant and the respondent may Jointly agree to extend 

any of the time limits specified in'this section. A copy of any such 

agreement shall be filed with the Director. 

,§ 143-416.13 Administrative hearing.--(a) If- the complainant is 

notified that the Director has determined that there does not exist 

r8asonable cause to believe an unlawful practice has occurred or that 

the Director is unable to determine whether repsonable cause exists to 

believe that an unlawful practice has occurred, then the complainant 

may, within 30 days after receiving such notification, file a petition 

with the Commission seeking a formal hearing on the complaint in accor­

dance wit~ G.S. 143-416.14. If, on the 95th day after the complain~ is 

filed with the Director, the complainant has not received any of the 

notifications specified in subsection (d) of G.S. 143-416.12, then the 

complainant, may, within the succeeding 30 days, file a petition with the 
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CO::1.'111551011 seeking a fot'::1al h~aring on the cOr.J?laint in ;lccordance ''''lth 

C.S. ll+J-41G.H. :\ ?\:!tition is filed with the CO!Th:J:s:;ion on the. d.:.lt~ it 

is received by the Commission. That date shall be e~ter~d on the 

petition. 

(b) If th2 complainant is notified by the Direc~or th~t efforts to 

resolve the complaint through informal nethods of conf2~ence> conciliation 

and persuasion have failed, then the complainant ma~, ~ithin 30 days 

after receiving such notification, file a petition with, t~e Co::unission 

seeking a formal hearing on the complaint in accordance with G.S., 143­

416.14. If, on th,e 95th'day after receiving notification 6a:: reasonable 

cause has been found, the complainant has not been notified either that 

a conciliation agreement acceptable to him has been entered into or that 

the conciliation efforts have failed, then the complainanc may, within 

the succeeding 30 days, file a petition with the Co~ission seeking a 

forw~l hearing On the complaint on accordance with G.S. 143-416.14. A 

petition is filed with the Commission on the date it is received by the 

Cownission, and that date shall be entered on the petition. 

(e) The complainant and the respondent IDay jointly agree to extend 

any of the time limits specified in this section. A copy or any such 

agreement shall be filed with the Director and with the Commissio~ 

§ 143-416.14 Administrative hearing pt'ocedures.--(a) Except as 

provided in this section, the hearing before the Commission on the 

complaint shall be conducted in accordance with Article 3 of Chapter 

150A of the General Statutes (Administrative Procedure Act). 

(b) The Commission shall conduct the hearing on the complaint 

within 60 days after the petition seeking a hearing is filed. 
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(c) The r:ol:1pbi:l.:1~: -:;l~,.lll bl'3r both the burdcn of going forward 

practice cxist~ and t~~ bu~~en of proof on this issue. 

Cd) All parti2s in the hearing may be represent~d by co~nsel. 

(e) A r.:ei7'.b~r of the Cor:uuission shall excuse hirr.self fro7!l conside:-ation 

dE a co~?13int ~hen ~e has an economic or personal rel~tionshi? with any 

party to the hearing of such a nature that would likely inpair his 

indepenGe~ce of juc6~ent. 

(0 As part of ,its £in31 order, the CO:'Jmissiol1 r.:ay 2',:ard reasonable 

attorn2Y's fees'to the prevailing party and shall award reasonable. 

attorney's fees (un~ess good cause be shown for denying then) if the 

prevailing party is the complainant and the Director or a local commission 

made a finding of reasonable cause following the initial investigation 

on the complaint, or if the prevailing party is the complainant and the 

Director or a local comnission ,-las unable to determine whether reasonable 

cause existed because of the failure of the respondent to cooperate in 

the init.ial investigation, or if the prevailing party is the respondent 

and the Director or a local cOlrunission made a fi~ding of no reasonable' 

cause following the initial investigation. Notwithstanding the foregoing 

provision, no award of attorney's fees may be made in favor of or against 

the State of North Carolina in a case in which 'the Attorney General 

participates. TO,the d2gree that the disposition oE the complaint by 

the Direccor or a local commissioner is relevant to the Commission's 

award of attorney's fees under this subsection, the Commission may take. . 

evidence to dete~ine'how the Director or the local commission disposed· 

of the complaint. If neither party objects, the Commission may base its 

determination on written records submitted by the Director or the local 
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CO~:;;TI1,~s ... on. E'liJen-:~ on this :7Iatter ;;:"y not be tak2n until a:::.::( th~ 

Cor;,r;lission h:lS d.:cided, '..:hether an unbwful pr.lctice l!nd~~ t~is Article 

has occun.·ed. 

(g) If the COlaraission finds as a result of the he;-;:-i~1g that the 

respD:ld~nt has cnga;ed or is engaging in an unlawful e:7lploy~ent practice 

ch3rged in the complaint, other than an unlawful practice described in 

C.S. 143-4l6.12(b), the Commission r:13y, as a part of its fir:al order, 

require the respond~nt to cease and desist such unla~ful e~ployment 

practices and to engage in such additional remedial action as ~ay be 

appropriate, including, but not limited fo, the following: 

(1) Hiring, reinstatement or upgrading of aggrieved individuals 

named in the complaint, with or without back pay. =~teri~ earnings 

or amounts earnable with reasonable diligence by the person or 

persons discriminated against shall operate to reduce the back pay 

otherwise allowable. Back pay. liability shall not accrue from a 

date more than two years prior to the filing of the complaint with 

the Director. 

(2) Admission or restoration of aggrieved individuals na~ed 

in the complaint to union membership, admission to or participation 

in a guid~nce program, apprenticeship training program, on-the-job 

training program, or other occupation training or retraining program, 

and the utilization of objective criteria in the admission of such 

individuals. to such programs. 

(3) Reporting as to the manner of compliance. 

(4) Posting notices in conspicuous places in the respondent's 

place of business in a form prescribed by the Commission. 
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(11) If the Co::.::JL;s':"oa f ~:;c1s as a r~5ult of a Le.)'..- log h~] t.i pur~;l:;lnt 

to a cu~?laint fil~~ by the A::orney General under ~u~3~ction (b) of 

G.S. 1~3-416.12 that the rcs20ndent has eng3ged or is eng3gi~g iri a 

pattern or: practice or resistence to' the full enjoYDent of any of the 

rights spcured by this Article, then the Commissiun may, as ?ar~ of i~s 

final order, require the respondent to cease and desist suc~ ~aiawful 

e~ploysent practices and to engage in such additiona~ re~ed~al action as 

cay be 2??ropriate, except that the Commission may not require actions 

that benefit identified or named individuals, such as hiring, reinstate­

ucnt, or back pay 3wards. 

§ 143-416.15 Judicial review of Commission orders.--(a) Except as 

otherwise provided in this section, judicial review or Comnission 

orders shall be in accordance with Article 4 of C.S. Chapter 150A. 

(b) Notwithstanding the first sentence of C.S. l50A-45, a person 

seeking review of a ~inal Commission'order may file a petition in the 

superior court of the county where the administrative hearing was conducted. 

(c) The appropriate superior court; and the appellate division, if 

2ppeal is take~ pursuant to C.S. 150A-S2, shall hear the appeal as 

expeditiously as possible. 

§ 143-416.16 Enforcement of .Comrnission orders.--(a) If at any 

time the respondent fails to comply with a final order of the Commission 

the complainant or the Commission may appeal to the superior court of 

the county where the hearing was held for an order requiring the respondent 

to abide by the final order of the Commission. 

(b) Within 30 days after receipt of the petition for enforcement 

of the Commission's order, or within such additional time as the court 

may allow, the Cormnission shall transmit to the appropriate court the 
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original or a certified copy of thd entire record of the ~~~inistratiye 

hearing proc2eJings leading to the order. With the per~ission of the 

court, the record ~ay be shortened by stipulation of all ?arties. tmy 

party unreasonably r~fusing to stipulate to limit the reco~d -.;;ay be 

taxed by the court for such additional costs as may be occasioned by the 

refusal. The court nay require or permit subsequent co~r2ctions or 

additions to the record when deemed desirable. 

(c) The hearing on the petition for enforcement of ~h2 Co~mi5-

sian's order shall be conducted by the court without a jury. :he court 

shall hear oral arguments and receive written briefs,- but snall take no 

eviden~e pot offered at the hearing; except that in cases of alleged 

irregularities in procedure before the agency, not shown in the record 9 

testimony thereon may be taken by the court; and except that ~here no 

. record was made of the administrative proceeding or the record is inade­

quate, the judg~ in his discretion m~y hear all or part of the matter de. 

noVo. 

(d) The court s~all issue the order requiring compliance with the 

Co~;nission's order unless' it finds that enforcement of the Co~ission's 

order would prejudice substantial rights of the respondent because the 

Commission's findings, inferences, conclusions, or decisions are: 

(1) In violation of constitutional provisions; or 

(2) In excess of the statutory authority or jurisdiction of 

the Commission; or 

(3) Nade upon unlawful procedure; or 

(4) Affected by other error of law; or 

(5) Unsupported by substantial evidence admissible under 
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G.S. ljOA-2~(a) or G.S. 150~-30 in view of the entire record 

as su~~itted; vr 

(6) . ~rbitra~y or capricious. 

(e) 1£ the court declines to enforce the co~mi33i~n's order for 

one of the reasons specified in subsection Cd) of chis Section, it shall 

ei ther 

(1) Dis~iss the petition; or. 

(2) Modify the Commission's order and enforce it as modified; 

or 

(3) Remand the case to the Conunlssion for fu::-ther proceedings. 

If the court takes any of the actions permitted by this subsection, the 

judge shall set out in writing, which writing shall become a part of the 

record, the reasons for such action. 

(f1 Any party to the hearing on the petition for enforcement-of 

the Commission's order may appeal the court's decision to the appellate 

division under the rules of procedure applicable to other civil cases. 

§ 143-416.17 Local hurean relations commissions.--(a) Local human 

relations commissions established in the discretion of local governments 

may be authorized by the local governing bodies to investigate co~plaints 

alleging violations of the pray-isions of this Article, r.Jake findings as 

to reasonable cause~ and enter conciliation agreements, in accordance 

with the provisions of this section. 

(b) An individual claiming to be aggrieved or a representative of 

such an individual may file with a local commission a written, sworn 

complaint stating that an employer, employment agency, labor organization, 

or jOint labor-management committee controlling apprenticeship or other 

training or retraining, including on-the-job training, has committed an 
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lloL1'..;£ul practice under this Article. If two or onore individuals claim 

to be .Jggdeved by the S<lr:Je unlawful practice) tr1'2Y may all ~e named in 

the sa:ne complaint or separate complaints may be filed for eden indivipual. 

If separate complaints are filed, they may be consolidated by the local 

co;nr:Jission for purposes of investigation and informal resolu::ion or by 

the Cu;}unission during the formal hearing proceedings conducted in accordance 

\<li th G. S. 143-416.13 and G. S. 143-416.14. Complaints erroneously filed 

as joint complaints may be treated as separate complaints by the local 

comnission or by the Commission. 

ec) A complaint-shall set forth facts sufficient to enable the 

local commission to identify the persons charged (the respondent), and 

shall contain such other information as the Commission requires by 

regulation. The local commission shall, within 15 days after it is 

filed, furnish the respondent and the Director with a copy of the complaint. 

A complaint must be filed within 180 days after the alleged discriminatory 

practice occurs. A complaint is filed when it is received by the local 

commission. That date shall be entered on the complaint by the local 

commission. 

(d) Within 90 days after the complaint is filed~ the ldcal. commission 

must, after investigation, do one of the following: 

(1) Notify the complainant and respondent by certified mail 

that there exists reasonable cause to believe an unlawful practice 

has occurred and that the local commission will endeavor within the 

succeeding 90 days to resolve the complaint by informal methods of 

conference, conciliation and persuasion; 

(2) Notify the complainant and respondent by certified mail 

that there exists no reasonable cause to believe that an unlawful 
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nractice has occurred and that the complainant may request a formal, 

hearing 011 the compl3in t before the Commis:;ion within 30 cays feom 

receipt of this notice; 

(3) • No tify the complainant and rcspond2nt by ci~:-t:if ied ;::.}il 

that the local commission is unable to determine whetr.~r there 

exists reasonable cause to believe that an unlawful practice has 

occurred and tha.t the co:;;plainant may request a fonaal hear-ing on 

the complaint before the Commission within 30 days from receipt of 

this notice. 

(e) If the local commission determines after investigation that 

there is reasonable cause to believe that the respondent has engaged in 

an unlawful practice, the local commission shall endeavor to eliminate 

the alleged unlawful practice by informal methods of conference, concilia­

tion and persuasion. The terms of a conciliation agreement, reached witb 

a respondent may require him to refrain from the commission of unlawfut 

discriminatory practices in the future and may make such further provi­

s ions. as may be agreed upon between the local commission and the respondent. 

The local commission shall furnish the complainant and the Director with 

a copy of any conciliation agreement entered into. If the local commis­

sion is unable to enter into a conciliation agreement acceptable to the 

complainant within 90 days after the complainant receives notification 

that reasonable cause has been found, then the local commission shall 

notify the complainant and the respondent that the conciliation efforts 

have failed and that the complainant may request a formal hearing on the 

c.ornplaint before the Commission wi thin 30 days from receipt of this 
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(f) Exc,~pt as proviced in subsection (0 of C.S. 143-~16.14, 
• 

nothing SJ id or done durbg :1nd as a part of the lnf.Jroaal e~J.~J.·Jors to 

resolve the curnplaint, i'ncluding the terms of any conciliatio:l. :~b:-cem~nt. 

may be ~ade public by the local commission or any m~mb~rs of its staff 

or used as evidence in a su:,sequent proceeding, otl1er than or:e ~l":)ught 

pursuant to subsection (g) of this section, without the ~rit~en consent 

-
of the! ;Jersons concer:1ed. Any person who makes public infor::.at.ion iFl 

violation of this suhsec tion shall be guil ty of a raisdeme8.:10t' ;l:-ld shall 

be .fined not more than $1,000 or imprisoned for not more than one year, 

or both. 

(g) At the expiration of one year from the date of a ~onciliation 

agreement and at other times in its reasonable discretion, t32 local 

commission may investigate whether the terms of the agreement nave been 

and are being complied t~ith by the respondent. Failure to cODply with 

the terms of a con'ciliation agreement c'onstitutes an unlawful practice 

under this Article. 

(h) At any tiille after a complaint is· filed •. the local coolnission 

may request the Director to file an action in the superior court in a 

county in which the subject of the complaint occurs, or in a county in 

which a respondent resides or has his principal place of Dusiness. 

seeking appropriate temporary relief against the respondent, pending 

final determination of proceedings under C.S. 143-416.13 and 143-416.14, 

. including <J.n order or decree restraining him from doing or procuring any 

act tending to render ineffectual amy order the Commission may enter 

with respect to the complaint. The court shall have the power to grant 

such r.emporary,rei:itcfor,restraining order as it deems just and proper. 

(i) If the complainant is notified that the local commission has 


determined that there does not exist reasonable cause to believe an 
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fH'acticc h.ls occurred, th.:n 1:>2 cO:ilplainant ITI.:lY, withi:1 30 (:1/5 after 

receiving s~lch notific'ation, file a petition with the CC):!L:1.i.ssioll seeking 

a for~al hearing On the compla~nt in accordance with C.S. 143-~~6.14. 

If, on th~ 95th clay a~ter the complaint is filed with the local co~nissionJ 

the cOffiplainant has not received any of the notifications 5p2ci~~ed in 

SUbs2ction (d) of this section, then the complainant nay, within the 

succeeding 30 days, file a petition with the COi~ission seeking ~ formal 

hearing on the complaint in accordance with C.S. 143-415.14. A petition 

is filed with the Cor.~ission on the date it is received by the COIT@ission. 

That date shall be entered on the petition. 

(j) If the complainant is i10tified by the local commission that 

efforts to resolve the complaint through informal methods of conference, 

conciliation and persuasion have failed, then the complainant may, 

within 30 days after receiving such notification, file a petition with 

the Commission seek~ng a formal hearing on the complaint in accordance 

with C.S. 143-416.14. If, on the 95th day after ·receiving notification 

t~at reasonable cause has been found, the complainant has not been 

notified either that a conciliation agreement acceptable to him has been 

entered into oc that the conciliation efforts have failed, th~n the 

cor::plainant ::1ay, witbin the succeed.lng 30 days, file a petition with the 

Commission seeking a fortDal hearing· on the complaint in accordance with 

C.S. 143-416.14. A petition is filed with the Commission on the date it 

is received by the Commission. That date shall be entered on the petition. 

(k) T.'e complainant and the respondent may jointly agree to extend 

any of the t:imelimi't~ specified in subsections. (d). (e), (1), and (j) 
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to th2 tbe limits specified in ~;ub:;ections (d) .'1~~J c-:-) ,,;:,:111 :'e fiL;d 

with the local com,;)ission ;lnd 2. copy of any such :)3re;':G'.'::;1i:. :-·::,'!::::i~ed ...,i::h, 

resp2ct to the tin~ limits specified in subsections (i) ~~~ (j) shall be 

filed ""ith the local cor;:mission and the COi:L.l1ission. 

(1) The hearing before the COTI@ission and any subs~qu2nt pro­

ceeci:-::;s involvin3 r~view of CO::-i.Tilission orders or cnf·::Jc:e:::.c-:1t of Cor::Dission 

orders shall be conJucted as provided in G.S. 143-416.14 ~;l~ough 143­

416.16. 

§ 143-416.18 lnvestigations.--In connection with an ~:1vescigation 

of a complaint filed under this Article, the Di~ector or any local 

commission may request access at any reasonable time to premises, records, 

and documents relevant to the complaint and may request the right to 

examine, photograph and copy evidence: A r:!ember of a local :::0:n::1ission 

shall excuse himself from investigation or other consideration of a com­

plaint ,.,hen he has an economic or personal relationship r..,ri::h any party 

to the natter of ~uch a nature that it would likely substantially influence 

his judgment as to the merits of the complaint. 

§ 143-416.19 Fair E~Dlovment Practices Co~~ission.--(a) Tnere is 

hereby created the ~orth Carolina Fair Employment Practices Commission, 

which shall be placed for organizational purposes within the Department 

of The Commission shall consist of five 

:nembers appointed by the Governor. No more than three members of the 

COr:!Qission may be of the same political party. The term of office of 

each member of the Commission is six years, except that of th~se members 

first 2.ppointed two shall ,be appDinted ,fota tenr.'fof two years, tr..;o for 

a term of four years, and one for a term of six years. shall 
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the u:12x?ired ter';!} of the I~c~nber 
.[Ie is. ,A 

m,-nDer or. the Cor..:nission is eli3ible "for rcappoiatraent. 

(h) Except as otherwise provided by this section, :~~ 3;pointment, 

Gualifications, anc r.;rnoval of :-:lembers of the COiTtil1ission s~all be in 

accordance with C.S. 1438-13. 

(c) Three members of the COli1mission constitute a quo::-:..:.~. A va..:;:mcy. 

in the Cor:unission does not impair the authority of the r2,::a:'i1ln;; ::;;e:nbers 

to exercise the powers of the con~ission. 

Cd) Each lilember shall receive while engaged in the p~Z":or:;;ance of 

his duties the per diem and allowances provided by C.S. 133-5 for members 

of State boards and co~~ission generally. 

(e) Administrative services to the Commission shall be provided in 

accordance with G. S •.1433-14. 

§ 143-416.20 Powers of Cornmission.--Within the limitations provided 

by law, the Commission has the following powers: 

(a) To carry out the responsibilities given to it by any of the 

provisions of this Article. 

(b) To maintain an office in the City of Raleigh and such other 

offices within the Scate as it may deem necessary. 

(c) To weet and exercise its powers at any place within the 

.State. 

(d) To employ such hearing officers and other profess lona 1 ;:md 

cl~rical staff as are necessary to carry out the provisions of this 

Article, in accordance with applicable State personnel regulations and 
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(e) To adopt proce2ural regulations. 

(0 To adopt guid21ines setting forth the Commission's inter­

pretations of the substantive provisions of this Article. 

(g) To make studies appropriate to effectuate the purposes and 

policies of this act and to make the results thereof available to the 

public. 

(~) To render at leasL annually a comprehensive ~Yitten report to 

the Governor and to the Legislature. The report shall contain proposed 

or adopted guidelines and may contain recommendations of the Commission 

for legislative or other action to effectuate the purposes and policies 

of this act. 

§ 143-416.21 Division of Fair Employment Practices.--(a) There is 

created within the Department of a Division 9f 
--~--------------------~ 

Fair Employment Practices, consisting of a Director, appointed by ________ 


______________ , and such professional and clerical employees as are 


necessary to carry out the functions assigned to the Director by G.S. 


143-416.12. 

(b) The Director may delegate to any of the employees of the 

Division of Fair Employment Practices any of the responsibilities assigned 

to him by G.S. 143-416.12." 

Sec. 2. This act shall become effective January 1, 1978. 
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FAMILY LAW 
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FAMILY LAW 


The subject of family law has presented the Committee with a 
difficult analysis relating to whether certain statutory provisions 

that differentiate between husbands and wives or between fathers 

and mothers should be regarded as instances of unwarranted sex dis­
crimination. For example G.S. 50-16.1(4), which defines "supporting 
spouse" in alimony and alimony pendente lite cases, spells out that 
"CA) husband is deemed to be the supporting spouse unless he is 
incapable of supporting his wife." Such statutory language appears 
to take for granted that a husband is the "breadwinner" until con­
trary evidence is presented, a presumption that - despite its deep 

historical roots - seems to be less valid in recent times. In any 
event, the Committee has been directed to consider whether this 
language and similar statutory provisions should remain as a rule 
of law. 

The Committee has chosen to recommend two specific legislative 
proposals which amend discriminatory provisions in existing statutes. 

One proposal deals with G.S. Chapter 35 entitled "Persons with 
Mental Diseases and Incompetents," and is regarded as uncontroversial. 

The other proposal focuses on G. S. Chapter 50 entitled "Divorce and 

Alimony." This proposal requires some comment prior to discussing 

its individual sections. 

The Committee also makes a recommendation concerning real pro­

perty owned jointly by a husband and wife in tenancy by the entirety. 

See the subject heading "PROPERTY" for a commentary on this recom­
mendation. Family law in general, and particularly G. S. Chapter 50, 
should be made a subject of detailed study for an appropriate body 
of the General Assembly. Because of time and money limitations as 

well as the broad scope of this study, the Committee has been unable 
to fully consider the complicated interrelationship among North 

Carolina laws relating to marriage, alimony, divorce, and child 
custody and support. The Committee has made its best judgment in 
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recommending the removal of sex discrimination from several existing 
sections in G. S. Chapter 50, but the proposal should be thoroughly 
examined by the 1977 General Assembly to assure that changes in this 
most sensitive area of the law reflect the best interests of North 
Carolina's citizens. One major example of an apparent limitation 
in current law which should be considered by the General Assembly 
deals with equitable property settlements. Courts are unable in 
divorce cases to enter equitable property settlements which would 
determine a fair division of property between the parties rather 
than rely on title to determine possession. Testimony received 
during Committee deliberations suggests the equitable property 
settlement approach is perhaps overdue and should at least be care­
fully studied by the legislature. The Committee simply has not 
examined the matter sufficiently in order to draft specific legis­
lation, but it endorses the principle of equitable property settle­
ments. 

G•. S. Chapter 2Q changes. Section 1 of the draft repeals 
G. S. 50-5(3), one of the grounds for absolute divorce~ §50-5(3) 
allows a husband to divorce: if the wife is pregnant at the time of 
the marriage, if the husband is ignorant of the pregnancy, and if 
the husband is not the father. This particular 'fault' ground for 
absolute divorce does not appear to have been the subject of any 
recent cases in North Carolina and is perhaps an anachronism. (It 
appears few, if any, other states have such a law.) The Committee 
believes the statute should be repealed rather than expanding it to 
correct the inequality present. 

Sec. 2 of the draft deals with another ground for divorce in 
850-5(6). One spouse may divorce the other one who has become in­
sane. In these cases, the court is authorized to require the plain­
tiff to provide maintenance to the insane defendant, but the standard 
varies depending on whether the plaintiff is a husband or a wife. 
The draft singularizes the standard for maintenance, basically 
leaving the court discretion to require maintenance. 

Child custody is dealt with in Sec. 3 of the bill. §50-13.2(a) 
is amended to provide that in child custody cases no presumption 
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exists between the mother and father as to which one should receive 

custody of the child (assuming the court awards custody to one 

parent only). Also added is a list of factors, not exclusive, to 

guide the court in making its custody determination. Note that the 

last addition, which is proposed as the final sentence of §50-l3.2(a), 
has been taken from the Uniform Marriage and Divorce Act, drafted 

by the National Conference of Commissioners on Uniform State Laws 
(see Sec. 402 of the Uniform Act). 

Child support is the subject of Sec. 4 of the draft bill. 

§50-l3.4(b) currently provides that the father's duty of child sup­

port is presumed higher than the mother's duty. The proposal amends 
the statute to place each parent's duty of child support on an equal 

plane and to point out that neither parent shall be liable for child 
support solely because of such parent's sex. 

The proposal amends the statutes relating to alimony and alimony 

pendente lite by modifying the terms "dependent spouse" and "supporting 

spouse" in §50-16.1 (see Sec. 5 and 6 of the draft). Under the pro­

posal, two findings must be made before a spouse can be adjudged 
dependent (the language is taken from Sec. 308(a) of the Uniform Act 
referred to above). This language has been added to give the court 
at least minimal guidance in adjudicating dependence, and to make 

clearer that the court is not required in each case to find that one 

spouse is 'supporting' and the other is 'dependent'. The proposal 

also affirmatively states that there is no presumption between the 

spouses as to which one is dependent. The definition of "supporting 

spouse" is modified in the proposal by removing the sentence (in 

§50-l6.l(4)) which indicates the "husband is deemed to be the sup­

porting spouse unless he is incapable of supporting his wife ll and 

replacing it with the statement that no presumption exists between 

spouses as to which one is supporting. 

Sec. 7 of the draft bill amends G. S. 50-II(c), which currently 

provides that a decree of absolute divorce does not impair a spouse's 
right to receive alimony and any other rights provided under any 

judgment or decree of a court rendered before or at the time of the 
judgment for absolute divorce, except in two instances. The first 

exception is a divorce obtained on the grounds of adultery of the de­
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pendent spouse; the second exception (the one which concerns the 

committee) is "in case of divorce obtained by the dependent spouse in 
an action initiated by such spouse on the ground of separation for the 

statutory period(.)" In either of these cases the dependent spouse 

loses the right to permanent alimony once the divorce is granted. The 

proposed legislation amends G. S. 50-IICc) by deleting the second ex­

ception to the basic policy set forth in the subsection. 

The ne.t result of this deletion will be to allow a dependent 

spouse to receive alimony and also to institute an action for absolute 
divorce based on separation for the statutory period - one year - as 

authorized in G. S. 50-6. As Professor Lee points out: "If it were 
not for the language of N. C. General Statute §50-II(c), a dependent 

spouse who has been abandoned by his or her spouse could obtain an 
absolute divorce on the ground of separation and, in the same proceeding, 

on the ground of abandonment, permanent alimony•••• (f)he prudent wife 

who has obtained a eourt order for permanent alimony should let her 
husband be the plaintiff if a subsequent action for absolute divorce 
is to be instituted on the ground of separation. 1I (2 Lee, N. Q. Family 
Law, 9135 at pp. 43...44 (Supp .. 1976).) 

Present G. S. 50-11(e) forces a difficult decision on the dependent 

spouse who may be in substantial n~ed of support and maintenance, but 

who has lived separate and apa.rt from the other spouse for one year. 

The dependent spouse loses the right to obtain alimony if he or she 

seeks a divorce based on the one year separation. Under present North 

Carolina law, this burden may be regarded as sex discriminatory be­
cause the dependent SPOUS'9 in the vast majority of cases is a woman 

(Note: the definition of "supporting spouse" concludes with: (a) 

husband is deemed to be the supporting spouse unless he is incapable 
of supporting his wife(.)rt). 

Even though the cOIIl1nitte€ also recommends defining IIsupporting 

spouse" and IIdependent spouse ll to be sex-neutral (in order to have 
every interspousal support case decided on its own merits), it still 
believes §50-II(c) should be amended to allow a dependent spouse to 

seek alimony under appropriate circumstances without prejudicing his 

or her right to petition for a divorce on the ground of one year's 

separation. This in no way alters the evidence which a dependent 
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spouse must present in order to obtain alimony. The court must find 

not only that the spouse needs support and that the other spouse is 
;0 

capable of providing support, but also that one of the grounds for 

alimony exists (G. S. 50-16.2). 
Under the common law, the husband has a legal duty to support 

his wife. The extent of his obligation depends generally on his 

capacity to earn and his existing assets and on the accustomed stan­

dard of living of the wife. Some legal scholars raise the question 

whether state legislatures which have created IIsex-neutralll support 

statutes have had any effect on the husband's common law duty of 

support. It has been suggested to this Committee that in the absence 
of a specific repeal, the common law remains intact. No cases have 

been decided in North Carolina on this point since the pertinent 
statutes were rewritten in 1967. Uncertainty on this point apparently 

leaves open the question whether a court has power to deny support to 

a wife when her husband is able to support her and she has a right 

to support under the common law. The Committee is uncertain whether 
the common law duty of the husband to provide support still exists 
in North Carolina, although the language of G. S. 50-16.1(4) appears 

to support this assertion. The Committee proposal amending this 
statute is designed to remove from the law any presumption concerning 

the duty of support and to leave the issue of support open for deter­

mination in each case. With this in mind, the Committee endorses 

specific repeal of the common law doctrine if such action is necessary. 
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PROPOSED LEGISLATION 

SESSION 197_ 

INTRODUCED BY: 

Referred to: 

A BILL TO BE ENTITLED 

2 AN ACT TO AMEND THE CIVIL DIVORCE, CUSTODY AND SUPPORT LAWS TO 

3 PROVIDE EQUALITY OF RIGHTS UNDER THE LAW TO MEN AND WOMEN. 

4 The General Assembly of North Carolina enacts: 

5 Section 1. G.S. 50-5(3) is repealed. 

6 Sec. 2. G.S. 50-5(6) as it appears in the 1975 Cumu­

7 lative Supplement to 1966 Replacement Volume 2A is amended by 

8 deleting all of paragraph 4 and substituting therefor a new 

9 paragraph 4 to read as follows: 

10 "In all decrees granted under this subdivision in actions 

11 in which the insane defendant has insufficient income and property 

12 to provide for his or her own care and maintenance, then in the 

13 discretion of the court, the court may require the plaintiff to 

14 provide for the care and maintenance of the insane defendant for 

15 the defendant's lifetime, compatible with the plaintiff's financial 

16 standing and ability. The trial court will retain jurisdiction of 

17 the parties and the cause, from term to term, for the purpose of 

18 making such orders as equity may require to enforce the provisions 

19 of the decree requiring plaintiff to furnish the necessary funds 

20 for such care and maintenance." 

21 Sec. 3. G.S. 50-13.2(a) as it appears in the 1975 

22 Cumulative Supplement to 1966 Replacement Volume 2A is amended by 

23 adding new language at the end of the subsection to read as follows: 

24 "Provided, between the mother and father, whether natural 
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or adoptive, there is no presumption as to who will better promote 

2 the interest and welfare of the child. The court shall consider 

3 all relevant factors including: 

4 (1) the wishes of the child's parent or parents as 

to his custody; 

6 (2) the wishes of the child as to his custodian; 

7 (3) the interaction and interrelationship of the 

8 child with his parent or parents, his siblings, and 

9 any other person who may significantly affect the 

child's best interest; 

11 (4) the child's adjustment to his home, school, and 

12 community ; and 

13 (5) the mental and physical health of all individuals 

14 involved. 

The court shall not consider conduct of a proposed custodian 

16 that does not affect his relationship to the child. t1 

17 Sec. 4. G.S. 50-l3.4(b) as it appears in the 1975 

18 Cumulative Supplement to 1966 Replacement Volume 2A is amended 

19 by deleting the first sentence and substituting therefor a new 

sentence to read as follows: 

21 !I(b) In the absence of pleading and proof that circum­

22 stances of the case otherwise warrant, each parent or any person, 

23 agency, organization or institution standing in loco parentis 

24 shall be liable for the support of a minor child; provided, 

neither parent shall be found liable for the support of the child 

26 solely because of such parent I s sex. 1\ 

27. Sec. 5. G.S. 50-16.1(3) as it appears in the 1975 

28 Cumulative Supplement to 1966 Replacement Volume 2A is amended 
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by adding new language at the end of the subdivision to read as 

2 follows: 

3 "A spouse shall be adjudged dependent only if the following 

4 circumstances exist: 

(a) he or she lacks sufficient property to provide 

6 for his or her own reasonable needs; and 

7 (b) he or she is unable to provide for his or her 

8 own reasonable needs through suitable employment or 

9 is the custodian of a child whose condition or 

circumstances make it appropriate that the custodian 

11 not be required to seek employment outside the· home. 

12 There shall be no presumption between husband and wife as to who 

13 is the dependent spouse." 

14 Sec. 6. G.S. 50-16.1(4) as it appears in the 1975 

Cumulative Supplement to 1966 Replacement Volume 2A is amended 

16 by deleting the second sentence and substituting therefor the 

17 following: 

18 "There shall be no presumption between husband and wife as 

19 to who is the supporting spouse. tt 

Sec. 7. G. S. 50-11Cc) as it appears in the 1975 

21 Cummulative Supplement to 1966 Replacement Volume 2A is amended 

22 by deleting the following language: lIand except in case of 

23 divorce obtained by the dependent spouse in an action initiated 

24 by such spouse on the ground of separation for the statutory 

period II • 

26 Sec. 8. This act shall become effective on July 1, 


27 1977, and shall not affect pending litigation. 


28 
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G. S. Chapter 22 changes. The Committee proposes amending 
three statutes in this Chapter in order to equalize the treatment 

afforded to husbands and wives. For the sake of clarity these changes 

have been incorporated into a separate draft from the G. S. Chapter 50 

changes. Basically the changes reflect the policy that, in appropriate 

circumstances, either married partner may be entitled to support from 

his or her spouse. §35-7 now provides that an abandoned insane wife 

is entitled to apply to the Clerk of Superior Court for support out of 

any property or estate of her husband. The proposal extends to an 

abandoned insane husband the same right to seek support; the proposal 
also authorizes an appeal by any party from the clerk's order in order 

to have the issue determined in Superior Court. 

§35-l3 currently allows the wife of an insane person to bring a 
special proceeding, under certain circumstances, to sell the insane 

husband's property and have the proceeds applied to her support. 
The proposal extends this right to the husband of an insane wife, 

under the same circumstances. 

§35-l9 presently appears to allow the income or estate of an 

insane widowed mother to be used for the support of her minor chil­

dren if the father has died, but the language leaves it unclear as 

to whether the ilitended result is accomplished. The proposal re­

writes §35-19 in sex-neutral terms and makes it clear that the income 
of any insane surviving spouse may be made liable for the support of 

minor children. 
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Referred to: 

A BILL TO BE ENTITLED 

2 AN ACT TO .AMEND G.S. CHAPTER 35 RELATING TO l"IENTAL DISEASES 

3 AND INCOMPETENTS TO REMOVE SEX DISCRIMINATION. 

4 The General Assembly of North Carolina enacts: 

5 Section 1. G.S. 35-7 as it appears in 1966 Replace­

6 ment Volume 2A of the General Statutes is rewritten to read as 

7 follows: 

8 1I§35-7. Allowance to abandoned insane married person.--When 

9 any insane married person is abandoned by his or her spouse, the 

10 insane person may by guardian or next friend apply to the clerk 

11 of the superior court of the county in which the insane person 

12 has residence for support and maintenance, which the clerk may 

13 order out of any property or estate of the abandoning spouse. 

14 Any party involved may appeal from the clerk's order to the 

15 next session of the superior court, when the matters at issue 

16 shall be tried de novo." 

1 7 Sec. 2. G.S. 35-13 as it appears in 1966 Replacement 

18 Volume 2A is rewritten to read as follolllls: 

19 "§35-l3. Spouse of insane husband or wife entitled to special 

proceeding for sale of property.--Every married person whose20 

21 husband or wife is insane and is confined in a mental hospital 

22 or other institution in this State, and who was living with the 

23 insane spouse at the time of commitment shall, if he or she be 

24 in needy circumstances, have the right to bring a special 
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proceeding before the clerk of the superior court to sell the 

2 property of the insane spouse, or so much thereof as is deemed 

3 expedient, and have the proceeds applied for support: Provided, 

4 that said proceeding shall be approved by the judge of the supe­

rior court holding the courts of the judicial district where the 

6 said property is situated. When the deed of the commissioner 

7 appointed by the court, conveying the lands belonging to the 

8 insane spouse is executed, probated, and registered, it conveys 

9 a good and indefeasible title to the purchaser. It 

Sec. 3. G.S. 35-19 as it appears in 1966 Replacement 

11 Volume 2A is rewritten to read as follows: 

12 1t§35-19. Income of insane surviving spouse used for children's 

13 support.--When a parent dies leaving surviving minor children and 

14 a surviving spouse who is the other parent of such children, but 

leaving no sufficient estate for the support, maintenru~ce and 

16 education of such minor children, and the surviving spouse is or 

17 becomes insane and is so declared according to law, and such in­

18 sanity continues for twelve months thereafter, and the insane 

19 person has an estate which is placed in the hands of a guardian 

or other person, as provided by law, the estate of such insane 

21 person shall be made liable for the support, maintenance and 

22 education of the minor children. The clerk of the superior court 

23 for the county in which the insane person has residence shall 

24 order that fit and proper advancements be made on behalf of the 

minor children. II 

26 Sec. 4. This act shall become effective upon ratifica­

27 tion. 

28 
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INCOJ.VIE TAX 


After discussing the problem of sexual discrimination in North 
Carolina State Income Tax laws with officials from the Department of 

Revenue, the committee makes two specific legislative recommendations. 

The first proposal deals with the treatment for income tax pur­

poses, of real property held concurrently by a husband and wife in 

tenancy by the entirety. This proposal is presented (and the 

doctrine of tenancy by the entirety extensively discussed) under the 
subject heading "PROPERTY". To summarize, North Carolina taxes all 

income, rents and profits obtained from TBTE property as part of the 

husband's reportable income because under the common law doctrine 

which still exists in the State, the husband is entitled to the con­

trol, possession, income, etc. of such property. The committee rec­

ommends that the right to control TBTE property be shared equally 

between husband and wife. It follows that each spouse should be re­

quired to report ~ (one-half) of the income on his or her tax return. 
Officials in the Department of Revenue have informed the committee 

that this will be the result; they also indicate that the reporting 

change will cause a $950,000 to $1,000,000 State income tax loss in 

the first year. Subsection (e) of the proposed legislation relating 

to tenancy by the entirety property contains the income tax change. 

The second proposal deals with the deduction from net income of 

certain exemptions for married couples. Following is an explanation, 

prepared by the Department of Revenue, of the sexually discriminatory 
features of these exemptions and the proposed legislation to remove 

the discrimination. 

Rewrite G. S. 105-l49(a)(3): Under present law the wife is discrim­
inated against in that she can claim the $2,000 exemption only by 
permission of her husband. The rewriting of this subdivision provides 

that the spouse having the larger adjusted gross income shall be 

allowed the $2,000 exemption, and the other spouse is allowed only 

the $1,000 exemption. It also allows the married couple to claim the 
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exemptions as they wish. The spouse having the smaller adjusted grl)ss 

income may by agreement claim the $2,000 exemption if the couple feels 
there would be a tax advantage by filing in this manner. 

Amend G. S. 105-l49(a)~2a): This amendment prevents the spouse who 
is entitled to claim only $1,000 exemption under (a)(2) from claiming 

the $2,000 IIhead of household ll exemption or a total combined exemption 

of $4,000 for the couple. This amendment would not change the pre­

sent law whereby one spouse is entitled to $2,000 and the other $1,000, 

or a total combined exemption of $3,000. 

Rewrite G. S. 105-149(a)(3): Since the rewriting of subdivision (2) 
allows the spouse to claim exemptions on the basis of their adjusted 

gross incomes or their agreement,the specific reference to "a married 

woman II in subdivision (3) is incorrect in some cases and would be 

confusing if left in its present form. This subdivision is unnecessary 
and should be deleted in its entirety; but if not deleted, it should 

be rewritten. 

Rewrite G. S. 105-149(a)(6): This subdivision is rewritten to make 

it consistent with the writing of subdivision (2) of G. S. 105-149(a). 
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SESSION 197_ 
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FOR RtV\L\J ONLY 

Referred to: 

A BILL TO BE ENTITLED 

2 AN ACT TO AMEND G.S. CHAPTER 105 TO REI'10VE SEX DISCRIMINATION 

3 FROM CERTAIN REVENUE LAWS. 

4 The General Assembly of North Carolina enacts: 

5 Section 1. G.S. 105-149(a)(2) as it appears in the 

6 1975 Cumulative Supplement to 1972 Replacement Volume 2D is 

7 rewritten to read as follows: 

8 "(2) In the case of a married couple living together, two 

9 thousand dollars ($2,000) exemption to the spouse having the 

10 larger adjusted gross income and one thousand dollars ($1,000) 

11 exemption to the other spouse; provided that the spouse having 

12 the larger income may by agreement with the other spouse allow 

13 that spouse to claim the two thousand dollars ($2,000) exemp­

14 tion in which case the spouse having the larger adjusted gross 

15 income must file a return and claim only one thousand dollars 

16 ($1,000) exemption. It 

17 Sec. 2. G.S. 105-149(a)(2a) is amended by deleting 

18 the words Itmarried woman living with her husband" and substi ­

19 tuting therefor the words "married individual living with his 

20 or her spouse lt • 

21 Sec. 3. G.S. 105-149(a)(3) is rewritten to read as 

22 follows: 

23 "(3) In the case of a married couple living together, the 

24 spouse who does not claim the two thousand dollars ($2,000) 
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exemption as provided in (a)(2), one thousand dollars ($1,000).0 
2 Sec. 4. G.S. 105-l49(a)(6) is rewritten to read as 

3 follows: 

4 "(6) In the case of an individual who has died during the 

income year, the same exemptions which would have been allowable 

6 to such individual under this subsection had the individual 

7 lived the entire income year." 

8 Sec. 5. This act shall become 

9 years beginning on and after January 1, 

11 

12 

13 

14 FOr, 
16 

17 

18 

19 

21 

22 

23 

24 

26 

27 

28 
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INSURANCE 

The committee recommends that the present life insurance exemp­

tion contained in the Constitution of North Carolina (Article X, 

Section 5) be amended in order that both husbands and wives may insure 
their own lives for the benefit of their spouse or children, or both, 

free from claims of the respresentatives or creditors of the insured 

or his estate. The current provision applies only to husbands. The 

committee has drafted legislation proposing a constitutional amend­

ment on this matter to be considered by the voters of the State. 
Companion legislation has also been drafted which will make a con­

forming statutory change in G. S. 58-205 if the voters approve the 

constitutional amendment. These proposals and related commentary are 

set out under the subject heading "CONSTITUTION OF THE STATE OF NORTH 
CAROLINA II • 

The committee received and considered a summary of a Department 
of Insurance report concerning sex discrimination in insurance. A 

copy of that summary, which was discussed at two different meetings 

of the committee, is included here. Some members of the committee 

expressed doubt about the reliability of the facts supporting the 
recommendations in the summary; other members felt that they did not 

have sufficient knowledge to make an informed judgment on the 

question. As a result, the committee takes note of the Department's 
summary and recommendations but is not prepared to make any recom­
mendation of its own. 
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SlJMMARY 

Business as usual in the insurance industry means in most 
cases charging women policyholders more for inferior benefits. 
It means selling separate policies to women and adding special 

.limitations of coverage and benefits available to them. 

The insurance industry is entirely regulated by the states 

but just a few states---New York, Pennsylvania, Maryland, New 

Jersey, Iow~ California and North Carolina, have begun to study 

the extent of discrimination against women by the insurance 

industry. 


Sex has been used as a classification in life insurance only 

since the late 50's when it was decided that the marked difference 

bebveen the mortality rates of men and women entitled women to a 

cut in life insurance costs. The 1958 Mortality Tables entitled 

"The Commissioners Standard Ordinary Table of Mortality {eSO)1I 

which are used almost universally for computing reserves in life 

insurance -- (G.S. 58-201.2) provides a standard set back of three 

years for \.;omen. This means that women are charged the premium 

that would be charged a man three years younger. Yet the HEW 

mortality tables show a five to seven year longer life expectance 

for women. 


The industry uses a six year differential on annuity policies 

wherein a person contracts to receive fixed annual payments after 

a certain period of premium payment. This means that in annuity 

contracts women must pay six years longer than a man of the same 

age. 


In addition, options and ad.di tional benefi ts such as settle­

ment options, guaranteed purchase options and disability income 

options are often completely unavailable to women or if available 

are severely limited. Also, \..~1e amouht of life insurance a woman 

may buy often depends upon her husband's coverage, and women who 

head families may find it difficult or impossible to purchase a 

family pOlicy. 


Health insurance is a form of protection against the costs of 

illness or injury. 


In other than group coverage the problems are: 

1. Premium rates are higher for women. Sometimes as high 

as 199%. 


2. Maternity coverage is available only with a family policy. 

3. Maternity coverage is not available to an. individual married 
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or unmarried applicant. 

4. Maternity coverage is subject to a waiting period of 
ten months which may not be reduced for miscarriages or premature 
births. 

5. Maternity coverage unlike other illnesses is limited 
to a flat maximum amount or length of time. 

6. Abortion coverage is not generally available to individual 
policyholders. It is only available to family policyholders with 
maternity coverage. 

7. Health insurance pOlicies often carry exclusions or riders 
which exempt all treatment for disea.se of female genital organs. 

Two thirds (2/3) of all health insurance coverage is sold 
through group contracts and the employee has no voice in selection 
of the policy. 

One method of limiting coverage which employers often use is 
to treat female employees differently than wives of male employees 
in terms of maternity coverage, by offering female employees fewer 
benefits. This is blatently unfair to working women, violates 
Title VII of the Civil Rights Act and seems to lack any financial 
basis. The Commissioner on Living costs and the Economy of the 
State of New York obtained coverage premiums for work groups made 
up of 31 to 40% women. He found that if maternity benefits "with­
out special limits" were included for female employees only, the 
cost to the employer would be about $.92 per month per employee. 
If the wives of male employees were covered but not female employees, 
this would add about $4.00 per month per employee to the cost. It 
would cost $.25 per month per employee to provide maternity bene­
fits to all female employees of the State. 

Disability insurance provides payments to replace income lost 
when the insured is unable to work due to illness or injury. 
Attitudes about women workers affect disability coverage and avail­
ability. Many insurance companies still operate on outdated assump­
tions about women in the job market--that they are not permanent 
members of the work force--that a woman's place is in the home 
where she really prefers to be. 

Half of all women over 16 work and they make up 40% of the work 
forpe nationwide. In 1969 the median income of white women working 
year round, full time, was about $5,000.00, for black women, $4,000.00. 
Loss of earning for many of these women could mean financial disaster 
to their families. 

Public health statistics show that men and women lose the same 
amount of time due to acute disabilities. In addition, women's 
illnesses usually kept them away from wo~k for shorter periods than 
men's and--men are more likely than' women to be dbsent from work 
because of chronic conditions such as heart trouble, arthritis or 
rneuma~ism. Despite these statistics, a disability policy for five 
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years with a 3~-day elimination period costs $497.00 for men and 
$763.00 for women-54% morc. 

Disability policies are sold on the basis of age, sex, and 
job classification. Jobs are divided into broad classes by 
stability of work, physical demands and hazards. Women who are 
able to qualify for disability insurance are offered policies 
substantially inferior to those sold to men in the same profession 
or occupation. 

Insurance companies often define disability differently for 
men and women.--Total disability for males means the inability to 
perform the duties of his occupation for 60 months; after that it 
means the inability to perform duties of any occupation. Females 
are charged a higher rate and are covered for 24 months; after 
which they are expected to perform the duties of any occupation. 

Insurance companies have refused to offer disability benefits 
to housewives--using the excuse that they are unable to measure 
the economic value of childcare and homemaking. This is hardly a 
valid argument in view of all the studies done of this subject. 

Discrimination in other types of insurance such as homeowners, 
tenants, and general liability insurance is more subtle. Companies 
routinely do investigations of divorced and widowed women inquir­
ing into their living habits, friends, associates and personal 
activities. In most instances the individual is never aware that 
an investigation has been made and is never given a reason when an 
application for insurance is rejected. Often the agent will never 
convey the fact of rejection to the applicant and will merely 
place the application with another company. 

This type of discrimination is much harder to document. 
Occasionally an agent will complain to the Department that his 
company has asked him to investigate a newly widowed or newly 
divorced insured's living hablts or an applicant who is rejected 
will demand to be told why she was rejected and will be told simply 
that "we do not insure single women". The Department of Insurance 
Consumer Insurance Information Division has followed up on such 
complaints. \1.here it had the documentary evidence of discrimination, 
particularly when the agents were cooperating, the Department has 
obtained agreements not to continue such discriminatory practices. 
In other situations the companies have denied that they engaged in 
such a practice and there was no strong evidence to refute it. 
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RECOMMENDATIONS 

TO: General Assembly 

1. Amend G.S. 58-44.3 andG.S. 58-54.4(7) to prohibit discrimina­
tion on the basis of sex and marital status in the availibility 
of insurance. 

2. Adopt legislation which would prohibit: 
a. Exclusions in disability insurance for 

(1) disorders of the female generative system 
(2) pregnancy and pregnancy related conditions 

b. Exclusions in health insurance for 
(1) pregnancy and pregnancy related conditions. 

3. Amend G.S. 58-201.2 which requires insurance companies to use 
the 1958 mortality tables entitled "The Commissioner's Standard 
Ordinary Table of Mortality" which provides a standard set back of 
three years for women, to require the Commissioner to revise the 
mortality statistics, and to require the companies to use the most 
recently adopted tablej or in the alternative, to amend G.S. 58-201.2 
by including therein a new table based upon existing mortality 
statistics. 

TO: Commissioner 

Adopt a rule pursuant to the Unfair Trade Practices Statutes pro­
hibiting discrimination on the basis of sex and marital status in 
the availability of insurance. 
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During its examination of the General Statutes, the committee 

identified several miscellaneous provisions containing sex 

discriminatory wording which warrant revision or repeal. Rather 

than treat each statute in a separate bill, the committee has 

drafted an omnibus bill incorporating numerous modifications of a 
consensus, noncontroversial nature. Only those modifications con­

sented to by each member present and considered unlikely to create 
much controversy or opposition have been IIplugged into" this pro­

posal. Most of the amendments are simple wording changes intended 

to eliminate discrimination. For example, G. S. 6-21(1) is amended 
by changing "widow II to "surviving spouse ll • Certain changes are more 

complicated and many of them are discussed in explanatory corriments 

in the following paragraphs. 

The omnibus bill is designed to reflect the General Assembly's 

commitment to a thorough examination of statutory law in order to 

eliminate language that IImay deny equality of rights under the laws 

of this State." For this reason, the committee recommends that the 

General Assembly give its careful attention to the full proposal; 
however, to the extent that any individual section of the omnibus 

bill creatres any appreciable controversy, it should be excised and 
considered as a separate matter. 

Sec. 5 of the omnibus bill is noteworthy because it amends 

G.S. 12-3 entitled "Rules for construction of statutes". Currently 
the section provides in part: lIevery word importing the masculine 
gender only shall extend and be applied to females as well as to 
males, unless the context clearly shows to the contrary.1I This means 

a statute that refers to the 'clerk of court and his wife' would not 
appear to encompass the husband of a female clerk of court (see G.S. 

7A-I04). The proposed amendment changes the construction of words 

importing the feminine gender only; they are extended and applied to 

the other sex unless the context clearly shows to the contrary. 
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In the course of its deliberations the committee discovered 
several sections of the criminal statutes which needed either re­

vision or repeal. Several statutes to be repealed are long out of 
date and currently serve no useful purpose as part of the criminal 

law: G.S. 14-43 (a felony for a man to abduct or elope with the 
innocent and virtuous wife of another); G.S. 14-274 ( a misdemeanor 
for a male to IIdisturb, annoy or harass ll the students of a girls' 

school by IIpersistent unnecessary presence ll or by "willful addressing 
or communicating orally or otherwise ll with the female students); 

G.S. 14-336, -338, and -339 (completing the repeal of the IIvagrants 
and trampsll article, the heart of which has already been declared 
unconstitutional by the courts). These statutes are repealed in 
Sec. 36 of the omnibus bill. 

The committee also recommends revision of several sections to 
eliminate possible sex discrimination. Sec. 6 of the proposal re­

writes G.S. 14-46 to make a person liable for aiding and abetting 

any other person--not just the mother as in present law--in the con­
cealment of the birth of a child. (The provision concerning the 
mother's liability for homicide was eliminated in the revision as 
being unnecessary; she would remain liable even with those words 

taken from the statute.) G.S. 14-320 is amended in Sec. 7 of the 
draft to make it unlawful to separate a child under six months old 

from whichever parent has legal custody, not just from the mother as 
the present statute reads. Finally, Sec. 8 of the bill establishes 
in G.S. Chapter 14 a new section to eliminate a wife's common law 
defense of "coercion." Generally a person is not excused from 

criminal acts because of an order or command from another, but com­
pulsion is a defense if the criminal act was done under reasonable 

apprehension of death or serious bodily injury. However, the command 

of a husband plus his presence has been held to create a defense of 
coercion on the part of the wife. The committee proposal eliminates 
that presumption in favor of the wife and instead treats husbands 
and wives the same as all other criminal defendants, having to prove 
compulsion by the usual means in order to excuse a criminal act. 
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Sec. 13, 14, and 15 of the proposal amend three statutes in 

Article 6 of G.S. Chapter 29 relating to intestate succession by and 

from illegitimate children. These amendments primarily make a con­
forming change in two related statutes (G.S. 29-21 and 29-22) that 

was apparently overlooked when G.S. 29-19 was rewritten by Chapter 

1062 of the 1973 Session Laws, Second Session 1974. In addition, 

G.S. 29-19(b) is amended to provide a further protection to the heirs 

o~ ~ il~egitimate intestate, other than a person who ac~~~~~_dges 

himself to be the father of the child, by requiring that the 
acknowledgement must also be made and filed during the child's 

lifetime. This amendment is designed to eliminate the possibility 

of a person making such acknowledgement after the child's death in 


order to share in the estate. 


G.S. Chapter 51 entitled IIMarriage ll is modified by minor 

changes contained in Secs. 21-23 of the omnibus bill. The committee 
studied at length the Uniform Marriage and Divorce Act drafted by 
the National Conference of Commissioners on Uniform State Laws. At 
the committee's request, the staff prepared a draft rewriting G.S. 
Chapter 51 to conform to the Uniform Act. After considering the 

extensive modification, committee members decided that whatever 

problems exist in Chapter 51 are largely unrelated to sex discrimi­
nation and that it was more appropriate for this study to identify 
specifically sex discriminatory language which warrants removal. 
The committee encourages the 1977 General Assembly to consider 
whether Chapter 51 should be completely rewritten. 

Also included in the omnibus bill (Sec. 27-31) are amendments 

. to several sections of Article 1 of Chapter 110 of the General 
Statutes, the child labor laws. The amendments proposed by the com­
mittee do no more than eliminate sex discrimination. In each in­

stance where boys and girls are treated differently, the committee 
has proposed that the more lenient standard be adopted for both 

sexes. For example, G.S. 110-2 presently allows messenger boys over 
16 to work until one o'clock in the morning if the company's offices 
are open that late; the proposed legislation would allow any minor 
in that position to work until one. The committee was concerned 
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only with sex discrimination but could not help but notice the con­
fused state of the child labor statutes generally. It is difficult 
for any person to decipher from Article 1 just how a minor may be 
employed. The committee recommends that the Department of Labor 
undertake a thorough review of Article I for appropriate revisions. 
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INTRODUCED BY: 

Referred to: 

A BILL TO BE ENTITLED 

2 .AN ACT TO AMEND OR REPEAL CERTArn MISCELLANEOUS STATUTES THAT 

3 DISCRIMINATE ON THE BASIS OF SEX IN ORDER TO REMOVE THE 

4 DISCRIMINATION. 

5 The General Assembly of North Carolina enacts: 

6 Section 1. General Statutes (G.S.) 1-223, as it 

7 appears in 1969 Replacement Volume lA of the General Statutes 

8 of North Carolina, is rewritten to read as follows: 

9 11 81-223. Against I!!A1k:£-if?d j,§}:rsops. --In an action brought by 

10 or against a married person, judgment may be given against such 

11 married person for costs or damages or both, to be levied and 

12 collected solely out of such married person t s separate estate 

13 or property." 

14 Sec. 2. G.S. 6-21, as it appears in 1969 Replacement 

15 Volume IB, is amended in subdivision (1) by deleting the word 

16 "widowTl and substituting therefor the words Tlsurviving spouse"; 

17 and, 

18 G.S. 6-21 is further amended in subdivision (4) by 

19 deleting the words and punctuation "the wife, either by the 

20 husband or by her from her separate estate" and substituting 
; 

21 therefor the words neither spouse from either estate". 

22 Sec. 3. G.S. 7A-I04(a), as it appears in the 1975 

23 Cumulative Supplement to 1969 Replacement Volume IB, is amended 

24 in subdivision (3) by deleting the word Tlwife" and substituting 
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and FOR REVIEW ONLYtherefor the word "spouse II; 

2 G.S. 7A-104(a) is further amended in subdivision (4) 

3 by deleting the word "wife" and substituting therefor the 

4 word "spouse". 

Sec. 4. G.S. 8-56, as it appears in 1969 Replacement 

6 Volume lB is amended immediately after the words "except that 

7 in actions of criminal conversation brought bylt by deleting 

8 the words ttthe husband in which the character of the wife is 

9 assailed she" and substituting therefor the language neither 

spouse in which the character of the other spouse is assailed, 

11 that other spouse". 

12 Sec. 5. G.S. 12-3, as it appears in 1969 Replacement 

13 Volume lB, is amended in subdivision (1) by deleting the words 

14 "shall extend and be applied to females as well as to males tl 

and substituting therefor the words tlor the feminine gender 

16 only shall extend and be applied to the other sextl • 

17 Sec. 6. G.S. 14-46, as it appears in 1969 Replace­

18 ment Volume lB, is rewritten to read as follows: 

19 It §14-46. Concealing birth of child.--If any person shall, 

by secretly burying or otherwise disposing of the dead body of 

21 a newborn child, endeavor to conceal the birth of such child, 

22 such person shall be guilty of a felony and punished by fine 

23 or imprisonment, or both, in the discretion of the court. Any 

24 person aiding, cO~Ulseling or abetting the parent of a child 

in concealing the birth of a child, shall be guilty of a 

26 misdemeanor. It 

27 Sec. 7. G.S. 14-320, as it appears in the 1975 

28 Cumulative Supplement to 1969 Replacement Volume lB, is amended 
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by deleting the words "its mother" from the third line of that 

2 section and inserting in lieu thereof the words "a parent 

3 legally entitled to custody of the child ll ; and, is further 

4 amended by deleting the word "mother" in the catchline, in 

line six, and in line nine, and in each instance inserting in 

6 lieu thereof the word "parent". 

7 Sec. 8. Chapter 14 of the General Statutes is amended 

8 by adding the following new section: 

9 "Defenses of compulsion and coercion.--Any person charged 

with a criminal offense may assert the common law defense of 

11 compulsion, but no presumption of coercion shall arise because 

12 of the marriage relationship alone." 

13 Sec. 9. G.S. 20-187.2(a), as it appears in the 1975 

14 Cumulative Supplement to 1975 Replacement Volume lC, is amended 

in line 1 by deleting the word "Widowsll and substituting there­

16 for the words "Surviving spouse"; and, is further amended in 

17 line 2 by deleting the word II widow" and substituting therefor 

18 the word "spouse If • 

19 Sec. 10. G.S. 23-18, as it appears in 1965 Replace­

ment Volume ID, is amended by deleting the words !lhis wife, 

21 or any of his" and substituting therefor the words !lany of his 

22 or hern. 

23 Sec. 11. G.S. 28A-13-3(a), as it appears in the 

24 1975 Cumulative Supplement to 1966 Replacement Volume 2A, is 

amended in line 5 by deleting the word "man" and substituting 

26 therefor the word "persontt. 

27 Sec. 12. G.S. 28A-13-10(c), as it appears in the 

28 1975 Cumulative Supplement to 1966 Replacement Volume 2A, is 
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amended in line 8 by deleting the word Itmanlt and substituting 

2 therefor the word "person". 

3 Sec. 13. G.S. 29-19(b), as it appears in the 1975 

4 Cumulative Supplement to 1966 Replacement Volume 2A, is amended 

in subdivision (2) immediately after the words "acknowledged 

6 himself during his own lifetime lt by inserting the words "and 

7 the child's lifetime"; and, is further amended in subdivision 

8 (2) immediately after the words "filed during his own lifetime" 

9 by inserting the words 11 and the child's lifetime II • 

Sec. 14. G.S. 29-21, as it appears in 1966 Replacement 

11 Volume 2A, is rewritten to read as follows: 

12 1I§29-21. Share of surviving spouse.--The share of the 

13 surviving spouse of an illegitimate intestate shall be the same 

14 as provided in G.S. 29-14 for the surviving spouse of a legiti­

mate person. In determining whether the illegitimate intestate 

16 is survived by one or more parents as provided in G.S. 29-14(3), 

17 any person identified as the father under G.S. 29-19(b)(1) or 

18 (b)(2) shall be regarded as a parent. 1I 

19 Sec. 15. G.S. 29-22, as it appears in 1966 Replace­

ment Volume 2A,is rewritten to read as follows: 

21 "~29-22. Shares of others than the surviving spouse.--Those 

22 persons surviving the illegitimate intestate, other than the 

23 surviving spouse, shall take that share of the net estate pro­

24 vided in G.S. 29-15. In determining whether the illegitimate 

intestate is survived by one or more parents of their collateral 

26 kindred as provided in G.S. 29-15, any person identified as the 

27 father under G.S. 29-19(b)(1)' or (b)(2) shall be regarded as 

28 a parent. 11 
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Sec. 16. G.S. 30-1 , as i appears in the 1975 

2 Cumulative Supplement to 1966 Replacement Volume 2A,is amended 

3 in the last paragraph after the language 11 Provided , however, 

4 the allowance shall not be available to an illegitimate child 

of a deceased father, unless ll by deleting the remainder of that 

6 sentence and substituting therefor the following: "the dece­

7 dent would have been identifiable as the father for purposes 

8 of intestate succession under G.S. 29-19Cb) (1), (b) (2), or (d). II 

9 Sec. 17. G.S. 33-2, as it appears in the 1975 

Cumulative Supplement to 1966 Replacement Volume 2A,is amended 

11 by deleting the first two sentences of the section and substi­

12 tuting therefor the following: 

13 l1.AJ.1y parent, whether of full age or minor, may by last will 

14 and testament in writing dispose of the custody and tuition 

of any of his or her infant children, being unmarried, and 

16 whether born at the parentis death or in ventre sa mere for 

17 such time as the children may remain under 18 years of age, or 

18 for any less time; provided, if both parents make such dispo­

19 sition in separate written wills, the provisions contained in 

the will of the last surviving parent shall determine the 

21 custody and tuition of the children and provided further, any 

22 parent who willfully abandons the other parent and children 

23 shall relinquish the right of appointment. II 

24 Sec. 18. G.S. 33-67, as it appears in 1966 Replace­

ment Volume 2A, is amended in line 5 by deleting the word 

26 "mother" and substituting therefor the words II other parent II • 

27 Sec. 19. G.S. 35-2, as it appears in the 1975 Cumu­

28 lative Supplement to 1966 Replacement Volume 2A, is amended in 
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line 10 by deleting the word "men ll and substituting therefor 

2 the word I!persons". 

3 Sec. 20. G.S. 47-15, as it appears in 1966 Replacement 

4 Volume 2A, is amended in the catchline by rewriting it to read: 

"Probate of married person's deed where spouse insane. lI ; 

6 G.S. 47-15 is further amended in line two by deleting 

7 the language "a married man whose wife II and substituting there­

8 for the language "a married person whose spouse"; and 

9 G.S. 47-15 is further amended in line five by deleting 

the word "wife" and substituting therefor the words "insane spouse"~' 

11 Sec. 21. G.S. 51-1, as it appears in the 1975 Cumu­

12 lative Supplement to 1966 Replacement Volume 2A, is amended on 

13 line 6 by deleting the word "man" and substituting therefor 

14 the word "husband". 

Sec. 22. G.S. 51-2, as it appears in the 1975 Cumu­

16 lative Supplement to 1966 Replacement Volume 2A of the General 

17 Statutes is amended at the end of subsection (b) by adding a 

18 new sentence to read as follows: 

19 "Provided that, if the putati~ father is less than 18 years 

old, consent in writing to such marriage shall be given on the 

21 part of the putative father in the same manner as required for 

22 the unmarried female. II 

23 Sec. 23. G.S. 51-6, as it appears in the 1975 Cumu­

24 lative Supplement to 1966 Replacement Volume LA, is amended in 

lines 2 and 3 by deleting the language "any two persons, or 

26 shall declare them to be man and wife" and substituting there­

27 :for the language "a man' and woman, or shall declare them to be 

28 husband and wife". 
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Sec. 24. G.S • .94-7(4), as it appears in 1975 Rep1ace­

2 ment Volume 20, is amended near the end of the subdivision by 

3 deleting the words II and sex". 

4 Sec. 25. G.S. 94-8, as it appears in 1975 Replace­

5 ment Volume 20, is rewritten to read as follows: 

6 "§94-8. Approval of a12prentice agreements; signatures.-­

7 No apprentice agreement under this chapter shall be effective 

8 until approved by the Director. Every apprentice agreement shall 

9 be signed by the employer, or by an association of employers 

10 or an organization of employees as provided in G.S. 9Lj--9, and 

11 by the apprentice, and if the apprentice is a minor, by either 

12 of the minor's lawful parents, or by any person, agency, organi­

13 zation or institution standing in loco parentis. Where a minor 

14 enters into an apprentice agreement under this chapter for a 

_15 period of training extending into his or her majority, the 

16 apprentice agreement shall likewise be binding for such a 

17 period as may be covered during the apprentice's majority." 

18 Sec. 26. G.S. 95-49, as it appears in 1975 Replace­

19 ment Volume 20, is amended by deleting the word, "employee" 

20 and substituting therefor the word "personl1. 

21 Sec. 27. G.S. 110-1, as it appears in 1975 Replace­

22 ment Volume 3A, is amended in line six by deleting the word 

23 !fboys" and inserting in lieu thereof the word "minors." 

24 Sec. 28. G.S. 110-2, as it appears in 1975 Replace­

25 ment Volume 3A, is amended in lines 13 and 16 by deleting in 

26 each of those lines the word "boys" and by inserting in lieu 

27 thereof the word "minors"; and, 

28 G.S. 110-2 is further amended by rewriting the proviso 
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that begins after the semicolon on line 23 and continues to 

2 the end of that sentence to read as follows: "and provided 

3 further, that minors employed as telegraph messengers in 

4 towns where a full-time service is not maintained on Sundays 

may work seven days per week, but not for more than two hours 

6 on Sunday." 

7 Sec. 29. G.S. 110-7, as it appears in 1975 Replace­

8 ment Volume 3A, is amended by deleting the third sentence of 

9 that section, which begins on line 14 with the word IINor" and 

ends on line 18 with the word IImessages. It 

11 Sec. 30. G.S. 110-8, as it appears in 1975 Replace­

12 ment Volume 3A, is rewritten to read as follows: 

13 "9110-8. Employment of minors in street trades; sale.2E. 

14 distribution of newspapers, etc.--No minor under 14 years of 

age shall distribute, sell, expose, or offer for sale news­

16 papers, magazines, periodicals, candies, drinks, peanuts, or 

17 other merchandise in any street or public place, or exercise 

18 the trade of bootblack in any street or public place. No 

19 minor under 16 years of age shall be employed or permitted 

or allowed to work at any of the trades or occupations men­

21 tioned in this section after 7:00 P.M. or before 6:00 A.M., or 

22 unless that minor has an employment certificate issued in 

23 accordance with G.S. 110-9. The State Commissioner of Labor 

24 shall have authority to make, promUlgate and enforce such 

rules and regulations as he may deem necessary for the enforce­

26 ment of this section, not inconsistent with this Article or 

27 existing law. 

28 IINothing in this section shall be construed to prevent 
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minors over 14 years of age f 0 

2 magazines and periodicals on fixed routes, seven days per 

3 week: Provided, that such persons shall not be employed nor 

4 allowed to work after 8:00 P.M. and before 5:00 A.M., and that 

5 the hours of work and the hours in school do not exceed eight 

6 in anyone day, except minors 12 years of age and over who 

7 have secured a certificate from the Department of Labor for 

8 the sale or distribution of newspapers, magazines or periodi­

9 cals: Provided further, that such person shall not be per­

10 mitted or allowed to work more than four hours per day nor more 

11 than 24 hours per week: Provided further, that nothing· in 

12 this Article shall be construed to prevent minors 12 ~ears of 

13 age and over, upon securing a proper certificate from the 

14 Department of Labor, from being employed outside school hours 

15 in the sale or distribution of newspapers, magazines and 

16 periodicals (where not more than 75 customers are served 

17 in one day): Provided, that such minors shall not be employ­

18 ed between the hours of 7: 00 P .M.and 6: 00 A.M., nor for more 

19 than 10 hours in anyone week. II 

20 Sec. 31. G.S. 110-64, as it appears in 1975 Replace­

21 ment Volume 3A, is amended by rewriting the last sentence to 

22 read as follows: !lIn applying the provisions of Article IV 

23 of the compact to secure the return of a runaway from North 

24 Carolina, the courts of this State shall construe the word 

25 'juvenile' as used in this Article to mean any person who has 

26 not reached his or her eighteenth birthday. I! 

27 Sec. 32. G.S. 127A-80(b), as it appears in the 1975 

28 Cumulative Supplement to 1974 Replacement Volume 3B,is amended 
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in the third sentence immediately after the language: "To 

2 be eligible for service as an officer," by deleting the 

3 remainder of the sentence and substituting therefor the 

4 following language: "a person must be at least 18 years of 

age and under 64." 

6 Sec. 33. G.S. 128-15, as it appears in 1974 Replace­

7 ment Volume 3B, is amended in the catchline by deleting the 

8 words "wives or widows" and substituting therefor the word 

9 "spouse"; and, is further amended in line 15 by deleting the 

words lithe widows of such veterans and to the wives!! and sub­

11 stituting therefor the words IIsurviving spouses of such 

12 veterans and to spouses!!. 

13 Sec. 34. G.S. 128-15.1, as it appears in 1974 

14 Replacement Volume 3B, is amended in lines 3 and 4 by deleting 

the words lithe widows of such veterans and the wives ll and sub­

16 stituting therefor the words 11 surviving spouses of such 

17 veterans and spouses!!; and, is further amended in lines 8 and 

18 9 by deleting the words "the widows of such veterans and the 

19 wives" and substituting therefor the words "surviving spouses 

of such veterans and spouses". 

21 Sec. 35. G.S. 147-32, as it appears in 1974 Replace­

22 ment Volume 3C, is amended in line 1 by deleting the word 

23 "widows" and substituting therefor the word "surviving spouses". 

24 Sec. 36. The following G. S. sections are repealed: 

~14-43; ~14-274; ~14-336; §14-338; and §14-339. 

26 Sec. 37. This act shall become effective on 

27 July 1, 1977. 

28 
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PROPERTY 

The committee makes three recommendations concerning sexual 
discrimination in the area of property law. These recomme~dations deal 
~ith the following topics: 

(1) 	 the homestead exemption contained in the State 
Constitution, 

(2) 	 the statutory requirement that a married woman be 
privately examined concerning certain conveyances 
or contractual agreements with her husband, and 

(3) 	 real property held by husband and wife in tenancy 
by the entirety. 

Additionally, the committee heard testimony about the need to 
consider fully the concept of "equitable property settlements ll in 

final divorce actions. Current law apparently does not recognize the 

contribution made by the married partner who cares for the home and 

children and thus does not earn a salary, when a marital break-up 
occurs and property must be divided. The "equitable property settle­

ment" approach would recognize this contribution as well as the fact 
that the homemaker spouse may be unable to re-enter the job market 

temporarily or permanently, because of children, age, lack of training, 

etc • Although time and financial restrictions preven·ced the committee 

from pursuing this subject, it is recommended that the 1977 General 

Assembly give careful consideration to legislation which would autho­
rize more equitable property settlements. 

The first proposal, dealing with the homestead exemption is 

discussed in the commentary under the heading, "Constitution of the 
State of North Carolina. 1I Note that the homestead exemption change 
includes a IIproposed" constitutional amendment bill and a related 

statutory modification which would become effective if the voters first 
approve the constitutional amendment. 

Repeal of G. S. 52-6 

The second recommendation is to repeal G.S. 52-6, relating to 

the private examination of married women. This statute basically 
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applies to contracts between husband and wife which affect the real 

estate of the wife and to separation agreements between husband and 
wife (see f352-6(a)). The contract 0'1: separation agreement must be in 

writing and "acknowledged before a certifying officer who shall make 
a private examination of the wife .•• (.)" The certifying officer 

(defined in f352-6(c)) conducts the examination to· determine whether 

the wife duly executed the instrument voluntarily without fear of com­

pulsion of her husband. As part of his findings, the certifying of­
ficer also must include a statement "as to whether or not said contract 

is unreasonable or injurious to the wife (.)" (f352-6(b)). Clearly, 
this law is sexually discriminatory because it requires married women 

to undergo a procedure not required of married men. The law also places 

a tremendous burden on the certifying officer - who may range from a 

justice to a deputy clerk of the General Court of Justice - because it 
requires this official to go beyond finding that the contract or agree­
ment was executed voluntarily and to ascertain independently whether 

the contract is "unreasonable or injurious to the wife." And, no 
statutory guidelines appear to help the certifying officer make this 

independent determination. 

The committee has heard arguments pro and con about the efficacy 

of G.S. 52-6. One alternative to repeal would be to expand the 
statutory requirement of the privat"e examination to all married persons. 

In practice, however, it appears the clerk of court is the official who 
conducts most private examinations; expanding the requirement to include 

married men would likely cause undue (and perhaps unnecessary) book­
keeping and other problems in the clerk's office. There is also a 

question about whether the clerk of court is an appropriate official 
to make an independent determination about whether the contract is un­
reasonable or injurious to the wife. Another alternative to repeal 
would answer this question by eliminating the requirement that the 

certifying officer make this independent finding and leave him respon­

sible for determining only that the instrument was duly executed and 

that it was signed voluntarily. One other alternative - which would 

preserve all the present findings and conclusions that must accompany 

the private examination - is to redefine "certifying officer" more 
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narrowly to assure that a higher judicial officer examines the con­

veyance or separation agreement. 

On balance, the committee favors repeal of §52-6. At common 

law all transactions of the wife with her husband concerning her 

separate property were void. The statute first appeared as an en­

abling act to give validity to such transactions, and the private 

examination was included to protect the wife from the influence and 

control which the husband was presumed to exercise over her as a 

consequence of the marital relation. More recent changes in North 
Carolina law reflect the erosion of the common law presumption that 

the husband controls his wife. For example, G.S. 47-14.1, enacted 
in 1945, eliminated the private examination of the wife when she con­

veys her real property to a third party (not her husband). In 1947, 

G.S. 52-12 (the former designation for current §52-6) was amended by 

removing a provision requiring a private examination when the wife 

conveyed her personal property. And, in 1964, the Constitution of 

North Carolina was amended by changing Article X, Section 6, to re­

move the former requirement that a married woman have the written 
consent of her husband in order to convey her real property. In his 

treatise entitled North Carolina Family Law, Professor Lee notes that 
this statute should be repealed (see Lee, v.2, §lll, pp. 47-49, 3rd 

Ed. 1963). 

Following is the proposed legislation to repeal §52-6, and the 

full text of the statute. Note that the proposal runs to 14 sections 
because §52-6 is referred to specifically in several other statutes. 

In drafting the proposal, the committee has attempted to identify 
every such statute and to determine what changes must be made in each 

of them to conform to the basic policy of repealing the requirements 
of a private examination. Sec. 14 of the proposal creates a curative 

statute which is broader in coverage than G.S. 52-8. ~52-8 validates 

certain contracts between husband and wife where the only defect was 

the failure to have the private examination. Under ~52-8 the certi­
fying officer must still find that the contract was not unreasonable 

or injurious to the wife. The curative statute which appears in the 

proposal is intended to validate defective contracts based solely on 

the "failure to meet the requirements set out in former G.S. 52-6 ••• (.)" 

Finally, the effective date of the repeal is October 1, 1977. 
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POSED LEGISLATION 

SESSION 197_ 
~--------------------------- ------- ----­

INTRODUCED BY: DRAFT 
FOR REVIEVv or~Ly 

Referred to: 

A BILL TO BE ENTITLED 

2 AN ACT TO REPEAL G.S. 52-6 RELATING TO THE PRIVATE EXAMINATION 

3 OF I'1ARRIED WOMEN. 

4 The General Assembly of North Carolina enacts: 

5 Section 1. G.S. 52-6 is repealed. 

6 Sec. 2. G.S. 7A-292(10) as it appears in the 1975 

7 Cumulative Supplement to Replacement Volume lB of the General 

8 Statutes is repealed. 

9 Sec. 3. G.S. 39-13.2(b) as it appears in 1966 Replace­

10 ment Volume 2A is repealed. 

11 Sec. 4. G.S. 39-13.3(e) as it appears ln 1966 Replace­

12 ment Volume 2A is repealed. 

13 Sec. 5. G.S. 47-39 is repealed. 

14 Sec. 6. G.S. 10-5(a)(1) as it appears in the 1975 

15 Cumulative Supplement to Replacement Volume lB is amended after 

16 the words II signing of any instrument or writing" and before the 

17 semicolon by deleting the words "except a contract between a 

18 husband and wife governed by the provisions of G.S. 52-6." 

19 Sec. 7. G.S. 29-19(b), as it appears in the 1975 

20 Cumulative Supplement to 1966 Replacement Volume 2A, is rewritten 

21 to read as follows: 

22 "(b) For purposes of intestate succession, an illegitimate 

23 child shall be entitled to take by, through and from: 

24 (1) Any person who has been judicially determined to be 
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the father of such child pursuant to the provisions 
2 

of G.S. 49-14 through 49-16; 
3 (2) Any person who has acknowledged himself during his 
4 

own lifetime to be the father of such child in a 

written instrument executed or acknowledged before 

6 a certifying officer and filed during his own 

7 lifetime in the office of the clerk of superior 

8 court of the county where either he or the child 

9 resides. Such certifying officer must be a justice, 

judge, magistrate, clerk, assistant clerk or deputy 

11 clerk of the General Court of Justice or the equiva­

12 lent or corresponding officers of the state, territory 

13 or foreign country where the acknowledgement is 

14 made and such officer must not be a party to the 

contract. 

16 Notwithstanding the above provisions, no person shall be entitled 

17 to take hereunder unless he has given written notice of the basis 

18 of his claim to the personal representative of the putative 

19 father within six months after the date of the first publication 

or posting of the general notice to creditors." 

21 Sec. 8. G.S. 39-13.4 as it appears in the 1975 

22 Cumulative Supplement to 1966 Replacement Volume 2A is amended 

23 by deleting the last sentence. 

24 Sec. 9. G.S. 39-13.5 as it appears in the 1975 

Cumulative Supplement to Replacement Volume 2A is amended in the 

26 paragraph numbered "(1) II immediately after the words tI clearly 

27 stated in the granting clause of the deed or deeds to such 

28 tenant and his or her spouse" by deleting the remainder of that 
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numbered paragraph and substituting therefor the following: 

2 If;or". 

3 G.S. 39-13.5 is further amended in the paragraph 

4 numbered II (2)" immediately after the words "shall be owned by 

5 them as tenants by the entirety" by deleting the remainder of 

6 that numbered paragraph and substituting therefor a period. 

7 Sec. 10. G.S. 52-2 as it appears in 1966 Replacement 

8 Volume 2A is amended in line one by deleting the following: 

9 "G.S. 52-6,". 

10 Sec. 11. G.S. 52-9 as it appears in 1966 Replacement 

11 Volume 2A is amended on line 9 by deleting the following: 

12 "May 1, 1958, whichever date is later." and substituting there­

13 for the following: "October 1, 1977, whichever date is earlier. II 

14 Sec. 12. G.S. 52-10 as it appears in 1966 Replacement 

15 Volume 2A is rewritten to read as follows: 

16 "~52-l0. Contracts between husband and wife generally; 

17 release.-- Contracts between husband and wife not inconsistent 

18 with public policy are valid, and any persons of full age about 

19 to be married and any married persons may, with or without a 

20 valuable consideration, release and quit claim such rights which 

21 they might respectively acquire or may have acquired by marriage 

22 in the property of each other; and such releases may be pleaded 

23 in bar of any action or proceeding for the recovery of the 

24 rights and estate so released." 

Sec. 13. G.S. 52-10.1 as it appears in 1966 Replacement 

26 Volume 2A is amended after the words tithe separation agreement 

27 must be aclmowledged H by deleting the remainder of the section 

28 and substituting therefor the following: "by both parties before 
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2 Sec. 14. G.S. Chapter 52 is amended by adding a new 

3 section to be numbered G.S. 52-6.1 and to read as follows: 

4 1l§52-6.1. Validation of instruments executed prior to repeal 

of ~52-6. -- Any deed, contract, conveyance, lease or other 

6 instrument executed prior to October 1, 1977, which is in all 

7 other respects valid except for the failure to meet the re­

8 quirements set out in former G.S. 52-6, as it appeared in 1965 

9 Session Laws Chapter 878, Section 1, 1969 Session Laws Chapter 

44, Section 54, and 1973 Session Laws Chapter 1446, Section 10, 

11 is hereby validated and confirmed to the same extent as if 

12 former G.S. 52-6 had been complied with, provided that this 

13 section shall not apply to any litigation pending before 

14 October 1, 1977." 

Sec. 15. This act shall become effective October 1, 

16 1977. 

17 

18 

19 

21 

22 

23 

24 

26 

27 

28 
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PRESEL~ PROVISION 

§ 62-6. Contracts of wife with husband affecting corpus or income 
of estate; authority, duties and qualifications of certifying officer; cer­
tain conveyances by married women of their separate property.~(a) 
No contract between husband and wife made during their cm'erture sh::lll he valid 
to affect or change any part of the real estate of the wife, or the accruing ill­
come thereof for a longer time than three years next ensuing the making of such 
contract, nor shall any separation agreement between husband and wife be valid 
for any purpose, unless such contract or separation agreement is in writing, and 
is acknowledged before a certifying officer who shaH make a private examination 
of the wife according to the requirements formerly pre\'ailing for cOIweyance of 
land, 

(b) The certifying officer examining the wife sha1! incorporate in his certifi­
cate a statement of his conclusions and findings of fact as to whether or not said 
contract is unreasonable or injurious to the wife. The certificate of the officer shall 
be conclusive of the facts therein stated but may be impeached for fraud as other 
judgments may be. 

(~) Such certifying officer must be a justice, judge, magistrate, clerk, 
assIstant clerk or deputy clerk of the General Court of Justice or the equivalent 
or corresponding officers of the state, territory or foreign country where the 
acknowledgment and examination are made and such officer must not be a party 
to the contract. ,____ _ ...., ... 

(d) This section shall not apply to any judgment of the superior court or other 
State court of competent jurisdiction, which, by reason of its being consented to 
by a husband and his \vife, or their attorneys, may be construed to constitute a 
contract bet\\-een Stich husband and wife. • • 

(e) Any other provisions of this section to the contrary notwithstanding, in 
all cases \vhere a married woman owning property as an individual joins with 
her husband ill execution of a deed conveying her real property to a third p:trty 
and said third party reconveys said real property to said ,vife 'and her husband as 
tenants by the entirety and in the cleed to the third party the acknO\dcdgment as 
herein provided was not complied \\:ith, but in alI other respects the acknO\dedg­
ment of the execution of said deed and the probate and regis~ratioll thereof are 
regular, such conveyances shall not oe void but shall be voidaole only, alld any 
action, the purpo~e of which is to have said conveyances set aside or declar('d in­
valid shall be commenced \\-ithin sewn (7) years after the reco.dation of sllch 
deed in the office of the register of c1e~ds of the COUllty or cOl1nties in which said 
real property is located. If no sllch action is or has been brought then the effect 
of the cOl1\'eyances shall be to create an estate by the entirety. (1871-2, c. 193, s. 
27; Code, s_ 1835; Re\'., s. 2107: C. S., s. 2515; 19-+5, c. 73, s. 19; 19-+7, c. 111; 
1951, c. 1006, s. 2; 1955, c. 1082; 1957, c. 1229, ~. 1; 1963, c. 909, S5. 1, 4; 
1%5, c. 878, s. 1.) 

(1969, c. 44, s. 54; 1973, c. 1446, s. 10.) 
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Tenancy by the entirety 

The third recommendation relates to real property owned con­

currently by a husband and wife in tenancy by the entirety. Under 

current law, the husband has the exclusive right to the control, use, 

possession, rents, income and profits of this property. The committee 

recommends equalizing between married persons the right to the control, 
use, possession, rents, income and profits of real property held by 

them in tenancy by the entirety. The proposed legislation creating 

a new statutory section, G.S. 39-13.6, attempts to accomplish this 

purpose. The committee adds a note of caution about the proposed 

legislation: the doctrine of tenancy by the entirety is somewhat com­

plicated and not entirely clear, and in order to change one feature of 

TBTE (i.e., the right to the control and income from TBTE property) it 
is advisable to consider what effect the change may have on the re­

mainder of the law. The committee's proposed legislation tries to 

attain this objective, but the draft should be examined carefully by 

the 1977 General Assembly to assure the avoidance of unintended adverse 

consequences. 
Subsection (a) sets forth in the first sentence the basic legal 

change which is proposed. The second sentence states that both spouses 

must agree before encumbering TBTE property, with certain specified 
exceptions. This appears to change current North Carolina law which 

allows H (as part of his right to control the property) to lease, 

mortgage, grant a right of way, and convey a deed by way of estoppel. 

On the death of either spouse the survivor will take the property en­

cumbered by whatever agreements were made during H and W's joint "life". 

Subsection (b) deals with the various methods of naming grantees 

in a deed of conveyance in order to establish TBTE. It intends to do 

nothing more than make statutory what is already the existing law. 

Subsection (c) focuses on the grantor of a deed creating a TBTE. 

It is intended to change the case law that has developed in North 

Carolina which holds that if a married woman furnishes the consider­
ation and attempts to make the deed to her husband and herself a re­
sulting trust arises in her favor and she owns the property outright. 

If a married man attempts such conveyance he is held to have created 
a valid TBTE. Apparently this line of cases developed to offset any 

unfairness which resulted from the common law rule permitting H to 

control the property during the existence of the marriage: H in most 

- 108 ­



cases is controlling TBTE property which was purchased with his own 

money. Subdivision (3), "a third party" ,is included for the purpose 

of completeness and to parallel the structure of subsection (b): 
Subsection (b) provides a complete list of possible grantees in a 

TBTE; subsection (c) provides a complete list of possible grantors. 

This does not challge existing la"\ll which clearly allows a third party 

to convey property to husband and. wife concurrently in order to estab­

lish a TBTE. 

Subsection (d) addresses the problem of individual judgment 
creditors of either spouse. Currently North Carolina appears to allow 

individual creditors of the husband to reach the accrued rents and 
profits to satisfy the judgment. Individual creditors of the wife car. 

reach nothing during the existence of the TBTE. Consistent 1tlith the 

basic policy change which equalizes bet'\llleen husband and wife the right 
to income, etc., subsection (d) treats indi.vidual jud.gment creditors 

of either spouse equally but without expanding the creditors' access 

to TBTE property. 

Subsection (e) makes the legislation apply to all conveyances on 

and after January 1, 1978. The committee did not believe it was 

appropriate to make the legislation applicable to property already 

held in TBTE. For state income tax purposes, however, a change will 

be necessary in the treatment of income from TBTE property if this 
legislation is approved; and the North Carolina Department of Revenue 
indicates that it will be much more suitable to apply the change to 

every TBTE, regardless of when created. Presently, income from TBTE 

property is reportable by H unless H and W have a valid partnership 

agreement providing a specific distribution ratio, in which case a 

partnership return must be filed. If this legislation is approved, 

the Department of Revenue will modify its regulations to require H to 
report one-half the income and W to report one-half the income. 
(Sources in the Department of Revenue estimate a revenue loss of 

$950,000 to $1,000,000 in the first tax collection year.) The proviso 

language of subsection (e), drafted by officials in the Department of 
Revenue, will take care of the income tax problem. 

Note that no change will be necessary for ad valorem tax purposes 

because the tax statement is presently addressed to both spouses and 

considered a joint obligation if the property is listed as owned by 
both spouses. 
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Sec. 2 of the draft bill makes a conforming change in G.S. 31A-5 

which relates to the treatment of tenancy by the entirety property in 

the "slayer statutes ll • Currently the treatment of such property varic:~ 

depending on whether the slayer is a husband or a wife, and the basis 
for this distinction is the husband's common law right of possession, 

control, etc. of TBTE property. The change recommended in §31A-5 is 

designed to be consistent with the basic revision of the draft bill 

which equalizes between husband and wife the right to possess and 

control TBTE property. Specifically, §31A-5 is amended to treat TBTE 

property the same regardless of which spouse is the slayer: one half 
of the property passes immediately to the decedent's estate and the 
other one half is held by the slayer during his or her life but then 

passes to the estate of the decedent (not the slayer-spouse). 

Appendix 3 contains a discussion of certain pertinent charac­

teristics of tenancy by the entirety in North Carolina. The primary 
source of information for comments is Professor Robert E. Lee's 

three volume treatise entitled North Carolina Family Law, Third 
Edition, 1963, The Michie Company Publishers. See generally Chapter 
12 entitled "Tenancy by the Entirety". 
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SESSION 197_ 

INTRODUCED BY: DRAFT 

FOR REVlEW ONLY 


Referred to: 

A BILL TO BE ENTITLED 

2 AN ACT TO EQUALIZE BETWEEN l"lARRIED PERSONS TIlli RIGHT TO INCOME, 

3 POSSESSION, AND CONTROL OF PROPERTY OWNED CONCURRENTLY IN 

4 TENANCY BY THE ENTIRETY. 

5 The General Assembly of North Carolina enacts: 

6 Section 1. Article 2 of G. S. Chapter 39 is amended 

7 by adding a new section to be numbered 39-13.6 and to read as 

8 follows: 

9 1I§ 39-13,,6 Control of real property held in tenancy 

10 by the entirety. 

11 (a) A husband and wife shall have an equal right to 

12 the control, use, possession, rents, income, and 

13 profits of real property held by them in tenancy by 

14 the entirety. Neither spouse may bargain, sell, lease, 

15 mortgage, transfer, conveyor in any manner encumber 

16 any property so held without the written joinder of 

17 the other spouse; provided, this section shall not be 

18 construed to require the spousefs joinder where a 

19 different provision is made under G. S. 39-13, 

20 G. S. 39-13.3, G. S. 39-13.4, or G. S. 52-10. 

21 (b) A conveyance of real property, or any interest 

22 therein, to a husband and wife vests title in them as 

23 tenants by the entirety when the conveyance is to: 

24 (1) a named man 'and wife', or 
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(2) a named woman 'and husband', or 

2 (3) two named persons, whether or not identified 

3 in the conveyance as husband and wife, if at 

4 the time of conveyance they are legally 

married; 

6 unless a contrary intention is expressed in the convey­

7 ance. 

8 (c) A conveyance of real property, or any interest 

9 therein, which establishes a tenancy by the entirety 

shall be valid when the conveyance is from: 

11 (1) a mffi~ to himself and his wife, or 

12 (2) a woman to herself and her husband, or 

13 (3) a third party; 

14 regardless of the source of the consideration. 

(d) Individual judgment creditors of the husband 

16 shall be entitled to reach ~ (one-half) of the accrued 

17 rents, income, and profits of real property held by 

18 the spouses in tenancy by the entirety in satisfaction 

19 of the judgment. Individual judgment creditors of 

the wife shall be entitled to reach ~ (one-half) of 

21 the accrued rents, income, and profits of real property 

22 held by the spouses in tenancy by the entirety in 

23 satisfaction of the judgment. This subsection shall 

24 not modify or repeal any other laws relating to the 

procedures for obtaining, recording, and satisfying a 

26 judgment. 

27 (e) This section shall apply to all conveyances on 

28 and after January 1, 1978; provided, for income tax 
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purposes effective for taxable years beginning on 

2 and after January 1, 1978, the income from property 

3 held in tenancy by the entirety shall be reportable 

4 ~ (one-half) by each spouse regardless of when the 

conveyance of such property was made.!! 

6 Sec. 2. G. S. 31Aw5 as it appea.rs in 1966 Replace­
7 ment Volume 2A is rewritten to read as follows: 

8 1I§31A-5. Entirety property. -- WClere the slayer 

9 and decedent hold property as tenants by the 

entirety, one half of the property shall pass upon 
11 the death of the de-cedent to the decedent's estate, 
12 and the other one half shall be held by the slayer 
13 during his or her life, subject to pass upon the 
14 slayer's degth to the estate of the decedent." 

Sec. 3. This act shall become effective on 

16 January 1, 1978. 

17 

18 

19 

21 

22 

23 

24 

26 

27 

28 
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Appendix 1 

LEGISI.,ATIVE RESEARCH COI1IiISSION 


ON 


SEXUfJJ DISCRIMINATION AND REL.A.TED r1ATTERS 

Senator William D. Mills, Chairman 
P. O. Box 385 

Swansboro, N. C. 28584 

919-326-8743 

Rep. Robert A. Jones, Co-Chairman 
Professional Building 
Forest City, N. C. 28043 
704-245-4223 

Senator Luther J. Britt, Jr. 
P. O. Box 1015 
Lumberton, N. C. 28358 
919-739-2331 

Rep. Ruth E. Cook 
3413 Churchill Road 
Raleigh, N. C. 27607 
919-787-6528 

Senator Donald R. Kincaid 
227 Main St., N. W. 
Lenoir, U. C. 28645 
704-758-5181 

Rep. H. I1. Michaux, Jr. 
P. O. Box 2152 
Durham, N. C.27702 
919-596-8102 

Senator Katherine Sebo, Co-Chairman 
Guilford College 
Greensboro, N. C. 27410 
919-299-0270 

Senator Edward Renfrow 
P. O. Box 731 
Smithfield, N. C. 27577 
919-934-4512 

Rep. Frances E. Setzer 
806 S. J.Vlain Ave. 
P. o. Box 265 
Newton, N. C. 28658 
704-464-2210 

Rep. Allen C. Ward 
Star Rt. 1, Box 27 
Shallotte, N. C. 28459 
919-287-6510 
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Date 

10-29-75 

12-11-75 

1-7-76 

1-7-76 
(evening) 

1-8-76 

2-18-76 

SEX DISCRIMINATION STUDY 
COI1MITTEE l'1EETINGS 

Subjects Considered 

Organizational meeting; begin exam­
ination of General Statutes, possible 
tax changes; equal employment oppor­
tunities in State government and State 
Personnel Act changes 

Continue examination of General 
Statutes 

Continue examination of General 
Statutes 

Informal discussion with William B. 
Aycock, Kenan Professor of Law, 
University of North Carolina School 
of Law 

Continue examination of General 
Statutes; examine Constitution of 
North Carolina 

Continue examination of General 
Statutes; task force study conducted 
by State Department of Insurance on 
sex discrimination in the insurance 
industry; further consideration of 
tax law changes; divorce laws and 
property settlements; presumptions 
in family laws; tenancy by the entirety 
in property law 
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Speakers 

Mr. Sam Currin, 
Special Assistant 
to the Secretary 
of Revenue 

Mr. Sam Badgett, 
Office of State 
Personnel 

Ms. Gloria Jimenez, 
Mr. Ken Brown, 
N. C. Department 

of Insurance 

Mr. B. W. Brown, 

Mr. Sam Currin, 

Mr. William Rogers, 

N. C. Department 

of Revenue 

Mr. Frank Swindell 
Mrs. Meyressa 

Schoonmaker, 
Attorney 
Ms. Susan Lewis, 
Professor, 
University of N.C. 
School of Law 
Mrs. Pat Marshall, 
Professor, N.C. 
Central University 
School of Law 
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3-17-76 

3-18-76 

4-7-76 

4-21-76 

6-23-76 

continued 

Subjects Considered 

Draft bills re: Revenue law changes, 
N. C. Constitution change (homestead 
exemption), tenancy by the entirety, 
criminal law changes ("peeping tom" 
statute, criminal nonsupport, pros­
titution); fair employment practices 
laws 

Review of Uniform Marriage and Di­
vorce Act; draft bills re: G.S. 
Ch. 29 changes, and Sexual Assault 
laws; N.C. Human Relations Comm. 

Draft bills re: Criminal law changes, 
uniform marriage act, and fair em­
ployment practices act (based on 
Senate Bill 813 introduced in the 
1975 General Assembly) 

Continue discussion of a State fair 
employment practices act 

Final determinations re: remaining 
unfinished business 

Nrs. Eliza Paschal, 
Liaison officer with 
the Equal Employ­
ment Opportunity 
Commission regional 
office in Atlanta 

Ns. Cher Brooks, 
N.C. Human Relations 
Commission 

Ns. Cher Brooks 

Nr. Nike Brough, 
Institute of 
Government 

Mr. Mike Brough 
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COI1l"lENTS ON TENANCY BY THE ENTIRETY 

Tenancy by the entirety (also referred to as estate 0y 

the entirety) is a form of co-ownership of real property held by a 

husband and wife with the right of survivorship. This estate devel­

oped at commonlaw and still exists in North Carolina substantially 

unchanged. It relates only to real property and only to a husband 

and wife who receive such property. The conveyance of property to 

husband and wife may be by deed or will. A husband and wife are not 
required to own their real property in tenancy by the entirety (they 

may, for example, each own separate property, or one spouse may own 
all the property); but Professor Robert E. Lee, Wake Forest College 
of Law, estimates that ninety per cent of married persons in North 

Carolina choose this form of co-ownership when buying a home. 

The right of survivorship is a key feature of a tenancy by the 

entirety. The husband and wife as a separate entity own the estate; 

neither has a separate estate or interest; and on the death of either 

married partner, the survivor succeeds to the entire estate. This 

theory of one interest derives from the common-law fiction that the 
act of marriage creates a special relationship between the united part­

ners and makes them in unity one "person". Once established, a tenancy 
by the entirety cannot be destroyed or divided into separate interests 

by either spouse acting alone. Both spouses must agree before such 
property is sold or divided and the tenancy is terminated. Absolute 

divorce destroys a tenancy by the entirety and converts it into a 
tenancy in common. Thus if the husband and wife do not mutually agree 
to sell or divide the real property held as tenants by the entirety, 
and if no divorce occurs, the entire property vests in the surviving 

spouse upon the death of the other spouse. 
Real property held in tenancy by the entirety is not liable for 

payment of individual obligations of either the husband or wife. Such 
property is, however, subject to levy under execution on a judgment 
rendered against both husband and wife for a joint obligation. Ad­
ditionally, if a husband and wife obtain an absolute divorce or 

voluntarily convert property held in tenancy by the entirety to a 
tenancy in common, then the property becomes liable for individual 

debts. Real property that is held in tenancy by the entirety until 

the death of a spouse not only remains insulated from separate creditors 

of either spouse during the existence of the tenancy, but also passes 
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to the surviving spouse free from all claims of the creditors or 
representatives of the decedent. The surviving spouse becomes the 

sole owner of the property, and it thereupon becomes liable for pay­

ment of his or her individual obligations. 

North Carolina and a few other states cling to the common-law 

rule that the husband has the exclusive right to the control, use, 

possession, rents, income and profits of real property held in tenancy 
by the entirety. This rule is generally based on a married woman's 

disabled status at common-law. In the eyes of common-law, marriage 

merged husband and wife into one entity, and the husband was recognized 
as the spokesman for that entity. The wife relinquished her property 

and contract rights as long as the marriage remained in existence. 

(See generally Lee, Family Law, Chapter 11 entitled "Wife's Property 
and Contract Rights ll .) The North Carolina courts have repeatedly re­
affirmed that the husband is not accountable to his wife for rent and 

income received from property owned by them as tenants by the entirety. 

The husband's right includes the power to lease, mortgage, grant a 

right of way, ruld convey by deed by way of estoppel such property 

without the wife's agreement·. As a practical matter the husband's 
right to control tenancy by the entirety property does not seem as 

significant when the property is the married couple's residence as 
when it is income-producing. 

Several decisions of the North Carolina Supreme Court relating 
to the creation of a tenancy by the entirety have diminished the 

discrimination apparent in authorizing the husb.and to control and re­

ceive the income from such property. The decisions have established 
these principles: when a husband purchases realty and causes the 

conveyance to be made to him and his wife, the law presumes a gift to 
the wife and a valid tenancy by the entirety is created; to rebut 
the presumption of a gift the evidence must be clear, strong, and 
convincing. But, when a wife purchases realty and requests that her 
husband and herself be named as grantees, the law presumes the at­

tempted conveyance is invalid as to the husband, and the wife is the 
sole owner. The justification for these decisions, also articulated 
at common-law, is that the husband is presumed to understand the effect 
of his act while the wife is presumed to have acted under the coercion 
of her husband. (See Lee, Family Law, v. 2, pp. 62-64.) The net 
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result of these decisions is that in most cases tenancy by the entirety 

property is purchased with the husband's separate money or other 

valuable consideration, and it appears less objectionable to permit 

him to control such property. 
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