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I

Efforts to i-nprove the qthical quality of State government

have long concerned' both citizens and- government offlcials. As

government continues to exert greater and_ greater influence
upon the citizen, and as government d-emalds greater and greater
support fron the citizen, this concern lntensifies. This con-
cern has manifested. itself in various constitutional and.

statutory provisions which not only d-efine and. proscribe obvi-
ously d.ishonest conduct such as bribery but also re6ulate
si-tuations where public officers may find. thennsel_ves in a

positlon where their private interests may be in conflict with
the interests of the public which the officers are supposed. to
serve.

Although bribery statutes have generally applied-. to a1l
public officers and. enployees, includ"ing legislators, most

conflict-of-interest statutes were, by erpress language or
implicit meaning, llmited to offj-cers of the non-legisl-ative
branches of government. The last d.ecade has witnessed, a
dramatic change in this situatj-on. since 1960 at least 19

states have enacted. some form of legislative-ettrics statute.
The legislatlve Research commission, aware of the trend-

toward enactment of legislative-ethics statutes, and" also aware

of the interest in North Carolina both within and. without the
General Assembly in develbping and pronoting the highest
standards of ethics for legislators, assigned. touits sub-
committee on special stud.ies tbe task of investigating and_



reporting to the comrnission facts concerning the t;4>es of ethics
statutes, procedures irnder the statutes, and the effectj-veness
of the statutes in achieving the d-esired resul"bs.

The subcommittee surveyed. i_n detail a1' of the ethics
sbatutes applying to members of the legislatures of the various
sta'bes- They found. that, although sone states had. ad.opted.
statutes which were quite similar to, and obviously nodeled.
upon., aJr ethics statute from another state, there was generally
far greater .ivers'ty anong the various statutes than is
common when many states begin to adopt legislation on the samesubject' The cournission feel-s that this d.iversity reflects alack of firm convicti-on that any particular statute or epeof statute 1s clearly best suited- to prod.uce the d.esired result.
Rccordingly, the commission has exanlned the question in thelight of North caroli-nar s partieurar situati-on, without arxy
preconceived. notions as to what kind of statute, if a'y, i-s
best.

II

At the outsetr we wish to make it clear that we are
d'ea'lng with questions of ethics an. not with conduct which
is by present statutes an. conmon consent deeme. to be
crininal in nature. rf a legislator accepts a bribe, he isliab'e und-er present r-aw to a fine i_n .oubre the amount of
the pronolsed or d.elivered bribe, to inprisonment for fiveyears, to forfeiture of his legislative seat: ,nnd. to perna_
nent d'isqualification to hord anlr office of honor, trust or
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profit und.er the state. (G.s. L+-zrg). Enforcement of this
1aw j-s through the ordi-nary crininal- 1aw process, involving

.'

the executlve and. jud.icial d.epartments. The Comnj-ssion believes
that existing law and. proced.ure are ad-equate to d.eaL with this
kind. of misconduct by legislators. Any atterapt to establish
legislative machinery to hear a:ed. d.etermj-ne charges of bribery
and to enforce penalties upon a conviction woul_d. probably add.

nothing to the effectiveness of existing law and rnight, to
the contrary, lead to charges of legislative ,,whitewashlng,,

of a suspected. member.

The nost common ethical problem whieh is dealt with in
the various legislatlve-ethics statutes is that of conflict of
j-nterest. Host, and probably all, states have conf]ict-of-
interest statutes which bJr public officials from d.ealing with
a contract or purchase fcirr the state and. thenr 8s owner or
representative of a pri-vate business, dealing wj-th the con-
tract or sale from the other sld-e also. These statutes d.o

not ordinarily apply to legislators sinply because legislators
d.o not ord.inarily execute contracts a:rd. make pr.rrchases for
the State

The conflict-of-interest problen as it relates to legis-
lators is more subtl-e. fn its most obvlous aspect, it arises
when a legislative bill affects, either adversely or favorably,
a business or actlvity in which the legislator has sone special
interest, wb.ether by way of ownership, enplo;rnen$, or other
con:rectlon. The problen also arises rarhen a legislator appears,
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either formally or lnfornaally, to represent a client or con-
stituent who i-s invor-ved. before one of the state regulatory
agencies which are subject to legislative contror.

conflict-of-lnterest statutes pose no great problems as
they are applied to executive an. judlcial 0fficers. The
s'ba'butes generally prohibit these officers from dealing intheir officiar capac'ty with private persor.s or firns in which
the officer has ,a special interest. By and 1arge, these
'statutes appear to have had" a salutary effect. when the statutes
are applied to legislators, however, serious problems arlse
immecLiatefy.

Executive a-nd judicial off'cers are, particularly at the
sta.be leve], nornally ful1-time enpl0yees. They are erqpected..to devote their full working energies to the service of the
s'bate, and are paid salari-es which hopefully make the require_
ment a reasonable o*e- regislators are part-tiroe servants ofthe state' Despite recent salary increases, they recei_ve
only $24oo per year plus an alrowance for riving e)q)enses
trihile in session, arrd- a $!o per nonth general elpense alrowance.
obviously, the legislator must have other sources of. income __
generally he must have another job. This means that the legis_lator, unless the General Assembly is to be composed_ entirely
of the otherwise rrnemployed, comes to the legislature with
ideas and' a'btitudes influenced- by his emplo;rment background..ff he is a lawyer, he will almost s,rely have some crients
who are affectecl by state law and regulations. rf he is a
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d-octor, both his patients and his wor,klng facilities wirl
probably be affected. by both state and. fed.eral law. rf he
is in commerce, his business is vitally affected. by ta:cation
and- possibly by planning, zoni-ng and other environmental_
legislation. rf he is a teacher, he is affected. d.irectly
by state pori-cies and bud,gets. rf he is enployed by any

/

private business, he is d-epend.ent upon the willingness of his
ernpl-oyer to gralt hin l-eave to serve in the General_ Assembly.
rn sh.ort, every legislator has, by reason of his status as a
part-tine state off icial, a partlcular economic s j_tuation
which may reasonably be e>rpected. to infl_uence his id.eas as
to what state policy should be.

one obvious solution to thd confLict-of-interest problen
would be to make legislators full-time officers. Quite asicre
from the really significant increase in costs which this would
i-mpose |non the state, a love to full-tirne profess j_onal_ state

j

legislators, as d.istinguished" from the present part-tiine
I'citi-zen" leglslator, involves profo'*d. questions as to the
nature and. functj-on of the legislative branch of state govern-
ment questions whi-ch should be erplored and consid_ered. on

their own merits rather then as by-products of a solution to
another type of problem. Accordi-ngfy, the comnission has

dismissed. this solution.
Various ethics statutes have'

interest problen in various ways.

tions are d.iscl-osiue provi_sions.

dealt with the conflict-of-
Prominent among the solu-

These provisions require
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each legislator, either by general statement of hi_s fina'cial
inLe'ests or by specif ic statement when occasi-on d.emnn.s, to
make public a:ry special interest which he may have in specific
bill-s or t;4pes of bills. other provisions linit or prohibj_t
legisrator representation of cr-ients before state regulatory
agencles. sti]l 0ther provisions prohibit actions, such as
acceptance of employment or gifts which are intended to, or
may have a tendency to, affect the legislatorrs vote or other
official action. These last provisions suffer from either
self-defeating vagueness or und.esirable narrowness of la'guage.

IrI

The cornmi-ssion has not found. reason to concr_ud.e that any
of the various types of ethics statutes have had. the effect of
measurably improving the ethical r-ever of various legisla_
tures to which the statutes appry. some reports ind_lcate that
provisions requiring d.isclosu-re of certain t;4>es of financiar-
i-nterest which would- not nornally come to light from rclowled_ge
of the day-to-d.ay business and activities of the legj-slator
may have merit- The opposing argument is that d.etair-ed. d.is-
cl0su'e provi-sions consti-tute such an invasion of the privacy
of the indivi-dual that they may d.iscourage qualified. persons
from seeki_ng legislatlve office

Host individ-uals nin for legislative office because they
feel that some idea or philosophy which they espouse wourd. best
serve the state. The legislature in a d.emocratic pol_itlcal
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society d"evelops acceptable public policy through the processes

of compromise, persuasion and ad_justment among persons of
varyj-ng background.s, id.eas and. needsr ltarry legislarors are,
in effect, "lobbyi-sts" for their.particular points of view, and.

their purpose in seeking election was to perforn this function.
until the evid.ence in support of a particular tytrle of

legislative-ethics statute is stronger than it now appears,
the commibsion is of the opj-nion that the erective process 1s

the best protection which the public has against abuse by a

legislator who by his votes and acti-vitles clearly works for
a selfish private int'erest and against the clear public interest.
The election campaign occurs every two years. charges that a

legislator has allowed- private interest to outweigh the public
i-nterest car, and in the light of past experience will, be

made against .incumbents. properly presented-, these charges
present an issue not as to the honesty or integri_ty of the
legj-srator, but as to his suitability for the office of legis-
lator --- Does he represent too narrow a segment of the electo-
rate?

}Je think this question is the type which the frequent
popular election is d.esigned. to d.eal r^rith effectively. It is
the better part of wisd.om to Leave to the people the duty to
inquire as to the suitability of a cand.idate for legislative
office, rather than. to trust to statutory regulation to prevent
the legislator from reflecting views which fl-ow natural-ly and

honestly from his backgrorrnd.
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rt foflows from the preced-ing statements that the regls_
-l-ati".ve Research commission at this time reconnend.s that no
legislation seeking to regulate legislative ethics be enacted"
by the General- Assembly of North carolina. The cornnrission d.oes
nal- a"--^^! trl^^!rrotr suggest that there is no room for J-mprovement in the ethical
^"^-l;J--- ^F l^- 'qua-Lr-ry 01 regi-slatorb and_ the legi-slative process. rt hard_ly
needs stati-ng that the ability of the state to meet i_ts respon_
sibi]itles is greatly impaired- or d.estroyed- if the branch of
state government which makes the ultimate d_eclsions as to
state policy is comupt. lhe issue, then, i_s not as to the
need for ethicar legistators; it is, rather, how best to assure
that legislators are ethlcal_.

lYany persons view governmental offi-cers i_n generar, and_

legislators in particular, wlth a clmical eye. rf an ethics
statute is enacted-, it wirr surely receive consid-erabr_e
publicity- Then, if the public can see no effective resurts
flowirig from the statute, this clmicism wir-r_ simply increase.
An ineffective statute is far worse than no statute at arr.
As we have alread.y stated,, untir the Generar Assembly ca'' move
with more assurance than we feel is wa*anted_ by existing
evidence as to suggested statutory provisionsr w€ feel that
no legislati-ve-ethi-cs statute should be enacted..

1n/e do not suggest that the search for means of improve-
ment in the ethicar quarity of regisr-ators be abandoned-.
Ratherr we r*ge that a'y positive steps toward. the d.esirable
end be taken only after the most carefur study and_ refr_ection
give cause to believe that any proposed- step wirl in fact
prod"uce a d.esired result.
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We have already stated- our belief that the electorate can

act to jud.ge cand-i-d.ates against their respective backgror.md-s

and- performances. Tn ad-d-i-tion to this safeguard-, the legisla-

ture can jud-ge its internal activities and- proced-ures and.

maintain a constant stud.y to d.iscover workable means to

d.iscourage ulethj-cal behavior on the part of its members. We

suggest that this continuing stud-y can best be mad.e by legis-
lators familiar with the nachinery of the legislature--the
Committees on Rul-es and Operation of each of the houses of the

Genera} Assembly. Accord-ing1y, we recomnend that the rules of

each house be amend.ed- by ad-d-ing thereto a provision that members

of the General Assembly and- of the public be invited- to bring

to the attenti-on of the Rul-es Comnittees both incid-ents and.

practices which are d-eemed- to ind-icate or encourage behavior

which is of questionable ethical quality. At some time near

the end- of each session. the two Rules Commi-ttees shoul-d- meet

jointly and- d.iscuss the tl4res of behavior and" incid-ents j-nvol-ved-

and make a reDort to be transmitted- to their successors. At

such time as the Rules gemmittees conclud-e that a parti-cular

problem is grave, and- that a particular solution is appropriate

the Committees could- then submit bills or rules changes to deal

ef fee.tirrelw vri-th the matter.
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Introduction

Because of the posslbili ty of increasing the means for detecting

violent crimes and apprehending assallantsr .the Legislatlve Research

Cournlssion rrias requested to conslder a proposal for a vlolent wound report-

lng law. North Carolina at the present tisre has no such requirement elther

by statute or at conmon law.

The law in other jurisdlctions

Nlneteen states and the Dlstriet of Colurnbla have speclfic statutes

requlrlng at a minimum the rePorting by physicians of gunshot wounds'

Reporting is required ttirmnediatelytt or "at oncett in 15 statutesi ttat

once but not Iater than twelve hourst' in 1 statute; "as soon as

practicatle,t qr ,,possible" in 3 statutes; and no tirne is specified in 1

ittatute. slx statutes a1low the report to be either by teJ-ephone or

wrltten or requlre it to be both written and by te1-ephone; the other

statutes do not speclfy the means of reporting. Eight statutes reLate

onlv to gunshot and firearm wounds. A11 such statutes require a report

to include at'least the name of the injuted person, ad.dress, and the

eharacter of the wound. "Other facts which may be of assistance to the

pollee" are required in four statutes'

In the comlentaries, the questlon has been raised as to whether a

violent wound reporting statute, regardless of how drawn, is enforceable

against an alleged violator. The issue is unconstitutional vagueness'

Also, the statute may be ln violation of the injured Personrs constitutional

rlght of prlvacy and the right'against self-incrimination' Whether waiver

of onets eonstltutional rlght as a precondition to treatment out'weighs

the state's admittedly valid interest is an unanshTered guestion. Nevertheless,



no reported cases were found which chal-lenged the valldity of the violent

wounds reporting laws in other states

The 1aw ln North Carolina

Current N.C. laws requlrlng medical reports include the reportlng of

cancer, drug abuse, cornuunicable diseases to the State Board of Health

(G.S. 90-111.3; c.S. 130-81, -83, -95, And -184) reporrs of addicrs r,o

the Deparcrnent of Motor Vehicles (G.S. 20-L7), the child abuse permissive

reporting and irnnnrnity law (G.S. L4-3L8.2), and of course the Medical

Exarniner law (requiring the reporting to the local medicaL exarn-lner of all

deaths occurring under susplcious or unnatural circumstances). The doetor-

patient confldential- conununications law (G.s. 8-53 under which a judge

can compel a phystclan to testify over the patientrs objections) relates

only to admisslblllty of evidence ln court, and not to release of informa-

tion in other situatlons.

There ls no gunshot-wound reporting law, nor rape reporting law, nor

even a rape publicity restrietion 1aw, There does not seem to be any

cortrtron 1aw duty in this state to report suspicious wounds to law enforcement

officlals, nor does the criminal offense of "accessory after the fact"

apPly to the usual medical or hospital situation. rn st,ate v. Potter,

221 N.c. 153, 19 s.E. 2d 257 (L942), the North carolina court rnakes it

clear that the "accessory" offense includes the eLement of intentionally

and personally "enabling a felon to escape detection, arrest, or the llke.t'
rt does not requlre reporting possibLe offenses to the police.

rn fact, the absence of a required reporting raw creates a policy

against such reporting. rf a physicl-an does report, raw suits can be

brought by patlents relatiog to breach of eontract (of confidentiality),
llbel and slander (app1lcab1e only where falsities occur) or invasion of



privacJ. A11 of these causes of action support the duty of a doctor

or hospital noL to reveal information about patients, unless the patients

authorize or perrnit release by oral or written or inplied conspnt. In

addition, a physiciants li.cense might in a particular case be revoked

or suspended for a breach of the physiclan-patient relationship (G.S.

90-u).

Conclusion

Even in the absence of statute, routine procedures for inforrning the

police can be uorked out on the basis of obtaining the consent of the

patient to do so. A sirnple procedure would be to inforn aqp patient with

a suspicious wound (or someone who can speak for hin) that the case will

be reported to the pr.oper authorities unless the patient, or his agent,

othervise objeets. This could be adopted as standard practice by the

emergency room admi.tting clerk and entered into the patientrs record. 0f

course, to be safe frrm later disputation by the patient (or his attornry)

a signed statement or recording would be better.

This is a hard question of balancing public versus private interest.

The publlc hospitel and private physician can often get into a moral

dilemma over it. Therefore, the Conrmlssion recornmends that a Viol-ent Wound

Reporting Law be enacted by the 1971 General Assembly. A draft of the proposed

bill acconpanies this report.
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A BILL TO BE ENTITLED AN ACT TO REQUIRE PHYSICIA'IS TO REPORT VIOLENT
WOUNDS TO LAI{ ENFORCEMENT OFFICIALS.

The General Assembly of North Carolina do enact:
section 1' whenever any physician is attending professionally

any person known to be or suspected of being injured by any act of violence
probably caused by another person, he sha11 pronptly report the name of
the injured person and the nature of the inJury to a 1aw enforcement
offlcial. Any physiclan making such a report in good faith sharl be
immune from any civil 0r crimlnal llability for nakiing the report.
Violatlon of this provislon sha11 upon conviction be a rnisdemeanor.

sec. 2- A11 laws and clauses of laws in conflict with this actare hereby repealed..

sec' 3' This act sha11 become effective upon ratification.


