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Leeislative Council Studv No. 4

fntroduced by: Senators Yow and Haner
Adopted z 25 June 1963

A SENATE RESOLUTION DIRECTING THE LEGISLATIVE COUNCIL TO I'{AKE

A STUDY OF THE CORPORATE TAX STRUCTURE OF OTHER STATES.

Be it resolved bY the Senate:

Section 1. The North Carolina Legislative Council

is herewith requested and directed to make a study of the cor-

porate tax structure of other states as compared with the

North Carolina corporate tax structure and to report its

findings and recommendations to the General Assembly of 1965.

Sec, 2. This Resolution shall become effective

upon its adoption
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COMMITTEE FOR STUDY OF

CORPORATE TAX STRUCTTIRES OF OTHER STATES

The Corporate Tax Comrnittee of the Legislative Council

was appointed in January, 1964. Sometime thereafter, the

Chairman of this Committee resigned and subsequently the

position was filled by a netf appointment. Preliminary work

had not progressed far enough that a complete study could

be made prior to the convening of the 1965 General Assembly.

Therefore, the Committee and the Council reconmend that

this study be reassigned to the next Legislative Council.
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Le&i-slative Council Studv No. 6

LUTTON CALLING FOR STUDY AND

LATIVE COUNCIL WITH RESPECT TO

|PNESNNVE HISTORIC SITES'

WHEREAS, a growing number of municipalities through-

State have shown an increasing interest in the preserva-

historic areas, sites, and buildings and sections surrounding

sites and buildings; and

WHEREAS, there is a continuing and urgent need to

RECOMMENDATIONS BY THE STATE

THE POWERS OF MUNICIPATITIES

sut the

tion of

historic

ti

relate the acquisition and maintenance of historic buildings and

sites to the larger sections within which they lie; and

IfHEREAS, the legal authority of municipalities to

preserve such areas through the use of the police power is unclear

and uncertain, and should be clarified; NOW TIIEREFORE'

Be it resolved by the House of Representatives of North Carolina

Section 1. That the Legislative Council shall cause

a study to be made of the lega1 authority of municipalities to

preserve historic areas, sites and buitdings, to determine the

need for legislative action in regard to the establishment of

such authority as an exercise of the police power, and to have

prepared such necessary legislation for consideration by the

1965 Session of the General Assembly.

Sec. 2. This Resolution shall become effective

upon its adoption.
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POWERS TO PRESERVE HISTORTC BUIIDINGS AND AREASIN NORTH CAROTINA

'r The charge to the Legisrative councir under which this study
has been undertaken requires that the council (a) study the legal
authority of municipalities to preserve historic areas, sites
and buildings ' (t) determine the need for legislative action in
regard to the establishment of such authority as an exercise
of the police power, and (c) have prepared. such necessary
legislation for consideration by the 1965 session of the General
Assembly.

I.
rn order to cornply with rhis charge, it is first necessary

that there be some understanding of the objectives sought and
the general mechanisms required. in order to rrpreserve historic
areas, sites and buildings . rr

nue must recognize that there are severar categories of
buildings and sites invorved. There are, for exampre, certain
buildings of outstanding architectural i_mportance, such as
Tryonrs Palace. There are certain buirdings in which events of
great significance to the staters history have taken prace,
such as the capitor or perhaps the Bennett prace. There are
the birthplaces or residences of outstanding personages of the
state, which may be quite humble as buildings. And there are
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having local, though not statewide, significance.

are the old towns or old neighborhoods, such as are

Cly "om*on 
in the eastern part of the state, which may

individual buildings of importance historically or

tecturally but which also have a general character worth

ing. In some cases there may be no individual- buildings

:'outstanding quality but the neighborhood or town may never-
ita'

ilurt be worth preserving either as an example of a particular

of d.evelopment or because its overall character is especially

Eharning.

. We may wish to acquire and preserve some of the outstanding

buildings or sites as ttmuseunstt of A sort. We may also wish to

preserve the setting of such buildings so that they will not be

drowned in a sea of incongruous neighboring development. We

may wish to perserve certain buildings of lesser significance of

Iesser quality, not as museums, but as buildings which are

actively used. We may wish simply to protect and preserve the

character of a neighborhood or a town by insuring that such

changes as are made in the form of new buildings or alterations

will reinforce, rather than destroy, the overall effect of the

area.

The general mechanisms for reaching these objectives will

naturally differ. Preservation of a particular building as 
^,

museum vill normally mean that that building must be acquired

and maintained by either a governmental or a private organization,
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which may or may not be able to meet the costs of the operation

through fees paid by visitors. Preservation of the ',settj-ng,'

of such a building may involve either the acquisition of

neighboring properties, followed by appropriate maintenance

and inprovements r or the regulation of such properties.

Preservation of the character of an old neighborhood of

a townr or the'other hand, must normally rest upon regulations

for the most part, although acquisition of certain key properties

in the area may be necessary.

With regard to each type of situation, it should be recog-

nized that i-n many eases a great deal may be accomplrshed

voluntariiy through publicity, inducements of various types,

and persuasion

fI. Present Authoritv to Preserve Historic Buildings and Areas

A. Acquisition of Buildings. Sites, Surrounding Areas

In addition to numbers of special acts authorizing acquisition

of particular named sites, the General Statutes have granted

various powers of this type. G.S. Chapter 121 (especially G.S.

12I-2(9), L2L-7, and 121-8) authorizes the State Departmenr of

Archives and History (") to acquire properties of historic or

archaeological significance by gift, purchase, devise or bequest,

or (where such properties are in imminent danger of being impaired

or destroyed) eminent domain; (b) to acquire adjacent properties
Itdeemed necessary for the proper.use and administration of his-
toric or archeological properties;t' (") to assist (financially)
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iuoty, municiaPlitY,

sition; and (d) to

or nonprofit organization in such

take necessary steps to maintain and

ate such ProPerties '

ii., Such cases as fn re Department of Archives and History,

sao N.C. 392 (195?) would seem to indicate that this grant of

porer is clearly valid. Numerous cases in other states and in

the U. S. Supreme Court support the same conclusion.

Municipalities apparently do not have specific authority

from the General Statutes for the acquisition of historic

buildings and sites. However, G.S. 160-200(+O) authorizes

acquisition, establishment, and support of a trmuseuntt, and

G.S. 160-158 (ut weII as G.S. 160-204 and 160-205) authorizes

acquisition of Itparkstt and nrecreational faciliti€srtt which

may be an adequate basis for acquiring some types of historic

buildings or sites

B. Protection of the Settins of Historic Buildings

As was noted above, the State Department of Archives and

History has limited authority under G.S. 121-2(9) to acquire

property adjacent to historic sites.

Municipalities may provide a proper setting for some such

sites through acquiring adjacent areas as ilparks rr. "

Uunicipalities undbr their usual zoning powers (O.S. Chapter

160, Article 14) may regulate and restrict rthe height, number

of stories and size of buildings and other structures, the

percentage of 1ot that may be occupied, the size of yards, courts

-10-



other open spaces, the density of population,. and the location

and use of buildings, structures and land for trade, industry,

residence or other purposes.tt These powers may be used to

prevent some incongruous development in the vicinity of historic

sites. However, there is some legal question as to how far

they nay be used to regulate the appearance of structures.

C. Detelrr4g_lhe r from Alteri r Dest insaS
nuitAine or l$.ite

There apparently is no statutory authority in North Carolina

under which the owner of a historic buirding or site may be

deterred from altering it or destroying it, other than through

acquisition of the building or site as described above.

D. Preservation of the character of a Neighborhood or Town

rn some measure a municipal_ity may preserve i_ts character,

or the character of particular neighborhoods, through exercise

of the zoni-ng powers described above. However, as we have noted,

there is some lega1 question as to how far such powers may be

used to regulate the appearance of structures.

ft might be pointed. out that since 1948 Winston-Salem has

had provisions in its zoning ordinance providing that within
the n01d and Historic Salem Districtrr no building or structure
nay be altered or erected without the ownerrs first securing a

certificate of appropriateness from a special Board of Archi

tectural Review, concerned with insuring that any new construction

or arterations would fit in generalry with the pattern estab-

Iished by 01d Salem. Since 1963 l/ilmington has had somewhat

-11-



rprosivio4s in its zoni'ng ordinance. Apparently the:re

cases passing on strch provisions

General has expressed his opinion

not grant authorit;i to adopt

no North Carolina court

e. However, the AttorneY

zoning enabling act does

provisions '

nunicipaLities I general

sances of various types.

other legislative autlrc'r.i'ty for this

in the General Statutes, other than

powers to regulate and control

From the above listing, it may be seen that the following

areas are not fully covered by existing statutory authority:

(1) protection of the ttsettingtt for especially significant

historic sites and buildings, (Z) preservation of the ovorall

character of particular neighborhoods or small tovns, and (3)

deterrence of the owner from altering or destroying particular

buildings. 0n analysis , it appears that t,he f,d,rest o.f these

ls merely a special application of the socond. The needs boil

down, therefore, to two: (1) spocific authority to rcgulate

the appearance of new buildiags ald altcatioBr rh*ch rG eomtructed

in particular aroar r so that they do rot dectroy the character

of the neighborhood or ruin tbc scttlry of a partlcrlar brtldtrrg

or site i Q) authority by rhich the ouners of extl&lnn hi.otori-c

There is aPparentlY no

of control to be found

or Further S
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ldings may be deterred from destroying them or altering them

such. a way as to destroy this significance"

There are many approaches which have been followed in vari-ous

'states and localities for achieving these ends " The General

Assembly might reasonably decide that one particular legal

device would sufficer or it might decide that a range of such

devices was needed

A. Controlling the Appearance of New Buildings in llistoric Areas

No preservationist seriously contends that entire neighbor-

hoods or small towns should be preserved intact against any

alterations or new development. However, it is frequently pointed

out that most new development can be planned so as to strengthen

the character of a neighborhood, while on the other hand, even

a single ?rsore thumbtt type of development might destroy the

character of that neighborhood

Linited controls over the external appearance of new buildings

in historic areas, designed to preserve the general character of,

the neighborhoodr il&I take several forms.

First, a locality might simply prepafe a plan, showing the

features which it hopes to preserve and the types of archi-

tectural treatment of new buildings which will help preserve

the neighborhoodrs character. This would be merely a device

for enlisting interest, and compliance would be voluntary.

Essentially this was the procedure followed in Chapel Hillts,
central business district after World War II. No legislative
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ority would be required for this '

Second, the locality might constitute a board of architects

i otSer qualified persons to act in a purely advisory capacity

hth respect to plans for new buildings j-n particular areas "

e boardts task would be one of gaining the confidence of

property owners and developers and persuading them to follow

ilagreed-upon 
standards. since there would be no regulatory

powers involvedr ro legislative authority would be required'

Third, the locality might establish regulations providing

for formal control of the external appearance of new buildings

in particular historic areas. such regulations might be included

in the townfs zoning ordinance (.t in the case of the Winston-

Salem and Wilmington regulations described earlier), or they

night take the form of a separate ordinance. It is possible

that the present zoning enabling a9t constitutes an adequate

grant of power for such regulations, despite the Attorney Generalts

opinion to the contrary. This was held by the New Mexico Supreme

Court (construing a zoning enabling act almost identical with

North Carolinats) in the case of Santa Fe v. Gamble-Skogmo, Inc'

(the opinion of which accompanies this memorandum) ' 0n the other

hand, New Mexico (subsequent to the beginning of this case) and

Missouri have both found it desirable to spell'out this authority

specifically in their zoning enabling acts.

A nuch more popular legislative approach has been to provide

separate and distinct authority (i.e., unrelated to the zoning

-L4-



for the regulation of historic districts. This type of

:nermits regulation both of new buildings and of proposed

tion or destruction of old buildings in such districts.

lxample is the Arkansas law, a copy of which accompanies this

randum. 0the.r states having generally similar laws include

ba.na, Calif ornia, Connecticut , fllinois , Louisiana, Maryland,

sachusetts, Pennsylvania, and Rhode Island.

Altogether, some 50 cities, including Charleston, S.C.,

w 0rleans, Alexandria and Williamsburg, Va., Georget'own,

ll[. C., Natchez, Annapolis, Galveston, and Santa Ba'rbara, Calif .,

',have regulations of one or another of the above types.

There have been remarkably few court tests of.these regu-

..]ations. It may be speculated whether this is because'(a) property
i
owners assume their validity; (b) there is strong public support

for their objectives, which property owners do no't care to struggle

against; (c) the regulations have been enforced with caution and

reasonableness; (d) property owners recognize the financial

advantages of maintaining a high standard of quality in a

neighborhood with distinctive characterl or som€ oEherlreason.

Regardless, the courts have been generally synpathetic to 'tfru

regulations. Probably the best-known cases have been those

supporting and enforcing the Vieux Came regulations in New

0rleans (e.g., New 0rleans y. Levy, 223 La, L4r 64 S.2d ?98

(fSSS11. (These are not altogether in point, because they are
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backed by provisions of the state constitution. ) The Supreme

Judicial Court of Massachusetts has rendered. advisory opinions

upholding acts pertaining to the Beacon Hill- area of Boston and

Nantucket (0pinion of the Justices, 128 N.E.2d 563 (1955);

opinion of the Justices, L28 N.E.2d 55? (1955)). The U" S.

Supreme Courtts opinion as to such regulations may have been

presaged by the widely quoted dicta frorn the redevelopment case

of B,erman v. Parker, 348 U.S. 26 (fgS+): ttThe concept of the

public welfare is broad and inclusive....The values it represents

are spiritual as well as physical, aesthetic as well as monetary.

It is within the power of the legislature to determine that the

conmunity should be beautiful as well as healthy, spacious as

well as clean, well-balanced as well as carefully patrolled.rt

The Rhode fsland Supreme Court interpreted (and by inference sus-

tained) "o ordinance of this type in Havg.i: v. Smith, 16? A. 2d,

546 (1961). 0n the other hand, in Hankins v. Boroueh of Rockleiehr

150 A. 2d 63 (1959) a New Jersey court ruled invalid a requirement

that new structures be ?tearly Americant? in style or otherwise

conform to existing residential architecture. The language ol

Turner v. New Bern. 18? N.C. 541 (Lg24), indicates that the

North Carolina Supreme Court of that time, &t least, would have

tried hard. to sustain regulations aimed at preserving the character

of historic neighborhoods.

B. Detemine Alteration or Destrqction of Existine BuildinEs

There is an even broader range of measures to.preserve

-16-



existing buildings of historic importance against destruction.

The obvious solution, of course, is for the governmental unit

concerned to acquire the property. But the expense involved in

widespread acquisition and maintenance of such properties makes

this course infeasible, and there are serious questions as to

the wisdom of widespread removal of property from the conrnunityts

tax base. As we have seen, there is already adequate Statutory

authority for the state, and perhaps for municipalities, to

acquire those properties whose importance justifies acquisition.

Among the other measures which have been tried in various

states are the following:

First, a study may be mad.e of all of the buildings in

a given area, using architects and historians and others with

professional knowledge, as a basis for classifying those which

are worthy of preservation. This measure, which requires no

grant of statutory power and might in fact be done by a private

organization, is a necessary basis for any rational scheme of

regulation. However, through publicizing the results of this

survey, the ohrners of significant properties may be encouraged

to take pride in maintaining their properties. This has been

the basis for a very successful progr;m in Charleston, S. C.

Added to such publicity may be such ttgimmicksttas the installation

of attractive pl.aques on outstanding buildings, special notations

concerning them on tourist maps of the city, etc.

-L7-



A second type of measure is the use of financial

inducements to the owner of such property to maintain it in its

present condition. Under this heading are (") the payment of

grants (one-time or annual) to the owner of the property and

(b) the offering of some form of tax relief to him, in return

for his maintaining the property and possibly opening it to the

public on certain agreed-upon occasions. Both of these measures

would require statutory authority, The first might raise questions

as to whether such payments were for a ltpublic purposett under

Article V, Section 3 of the State Constitution, but it is
believed that with proper drafting the act could be made to meet

this test. The second approach (some form of tax relief)
would involve classification by the General- Assembly of that

type of property under its powers specified in Article V,

section 3 of the state constitutionr So as to subject it to

lower tax rates. Presumably there should be a determination by

a state agency (either the state Department of Archives and

History or the Historic sites Advisory cornmittee) concerning

the historic value of each piece of property before such grants

or tax relief would be made avairable to the property owner.

A third approach is to require the owner of property in a

historic districtr or which has been designated as of special

significance, to give local authorities 30 or 60 days t notice

of his intention to alter or destroy his building, during which
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period they would have the opportunity to publicize the proposed

action and seek a purchaser for the property who would maintain

it or otherwise find a means of preserving it. This approach

is followed in a fairly large number of local ordinances around

the country. ft would require a grant of statutory authority.

Fourth, most of the state laws we have mentioned in the

preceding subsection provide that within a historic district a

structure may not be altered or demolished without the prior

grant of a certificate of appropriateness by a special commission

or by the town board. See, for example, S t9-5005 at page 32 of

the attached Arkansas Historic Districts Act. Usually there is

a provision under which the commission is required to grant such

a certificate in hardship cases (see the provisions of S 19-500?

on pages 32-33 of said act. )Provisions of this type were included

in the Massachusetts acts upheld in the advisory opinions of

the Supreme Judicial Court cited earlier in this report.

Finally, the state of Kentucky is apparently considering

the adoption of provisions under which the state or local-

governments could acquire (through purchase or condemnation)

Iegal rights in the nature of easements, which would thereafter

prevent the owner of the fee of the property from altering or

demolishing structures thereon without the prior permission

of the goyernmental unit. This approach too, which blends the

police power and the power of eminent domain so that compensation

-19-



can

trt

by

be paid for restrictions, would require statutory authority.

repor.tedly has been used successfully in the united Kingdom

the British National Trust"

1. J. .L J. J- J.,f

Attached to this report is a copy of the type of

legislation requested in the 1963 Resolution. However, the

Committee and the Council believe that extension of this

power and authority to the political sub-divisions of this

State is not in the public interest and the people are

better served by the powers presently vested in the State.
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OPINTON
N0BIE, Justice.

This appeal requires our determinati-on whether. the historicalzoning ordinance of the city or sa"f"'"r" is,rri."-rrr"u, of thecityrs powers and whether tit" o"ai"urr"u is valid-"rra constitutional_
Defendants, Gamble-skogmo, rnc" and_ charles Atwelr, residentmanager' obtained a permit pursuant to ttre city building code toremodel a building within tie rristo"i"*r zone i"-s"rraa Fe. 

'ne
requirement _of the plans and ,p;;iii;itions 

"rrJ:oi-lhe permit wasthat to comply with the histo"i""i-rJii"g_ ordinance, the windowapnes not exceed thirty inches_"qu".u.- ihe wind-"-i"rru require_ment was accomplished by install;;i;;-or-i,,i.riii;;;,,ror 
woodendividers back of the window panes which gave the appearance ofwindow panes-_of the required-size. aiau" completion of theremodeled building, but U"ro"e-Jfr. 

"i;;rs.approval, the defendants
::ilI;:":nl$'Ht;ilr.t;ffi"fi"*l3: ;;# windows contrarv to the city

This appeal forlowed the conviction and sentence in thedistrict court, or appeal from ;h;-;i;; court
Itre find no merit to defendantsr first contention that acriminal conviction 

""rrttoi be r"pp"ra"i because the historicalzoning ordinance contains ,ro purriity 
"i".,ru. The historicalzoning act prescribes trre corriitiorr's io" .pp"ovar of plans andspecifications upon which a building permit is issued under thebuilding code. Defendants were crraigla and. found_guilty in citycourt with violation of that provisidn of the unir8rrn Buildingcode which requires alr 

"orrrtruction work to be 
"-"oiairrg to theplans and "pe"ifi""tionr-ippror"d with the building permit. Noilli;f#':"ffi1", either in'ihe tri;i-"ou"t or herel ipon the

Santa Fe 0rdinance 195?-1g, _adopted_ 0ctober 30, 195?, createdan historicar district 
""J provided ,ug.,t"tioo, f;;'buildingsconstructed or altered therein. ris-pi.por" is stated as:

frSection 2.

That in order to promote thegeneral welfare of the people ofto insure the harnronioul, orderlv

economic, cultural and
the_City of Santa Fe, and
and efficient growth and

His to
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development of the municipality, it is deemed essential by
the City Council of the City of Santa Fe, that the qualities
relating to the history of Santa Fe, and a harmonious outward
appearance which preserves property values and attracts
tourists and residents alike, be preserved; some of these
qualities being: the continued existence and preservation
of hi-storical areas and buildings I continued construction
of buildings in the historic styles, and a general harmony
as to style, form, color, proportion, texture and material
between buildings of historic design and those of more modern
design. t'

Defendants next direct their attack to the historical zoning
portion of the cityts zoning ordinance, clairning a lack of enabling
iegislation authorizi-ng such an exercise of the police power by
the citY.

A municipality has no inherent right to exercise police power.
Its powers are derived so1ely from the state. Town of Mesil-la v.
Mesi-lla Design Center & Book Store, 7L N.M. I24, 376 P.2d 183;
Munro v. City of Albuquerque, 48 N.M. 306, 150 P. 2d 733. We,

therefore, examine the statutes in force at the time the ordinance
was adopted directing our inquiry to whether the grant of zoning
power authorized preservation of a historical area. It is agreed
lhat the authority, if it is to be found, must be contained in
SS 14-28-9 to 1I, N.M.S.A. 1953. S 14-28-10 contains a specific
grant of power to regulate or restrict the erection, construction,
re-construction alteration, repair or use of buildings, structures
or lands, and 3 14-28-11 provides that ttsuch regulations and
restrictionstt shal1 be trin accordance with a comprehensive plan...
to promote the health and the general welfare.. tt We note in
passing that specific legislative authority was subsequently granted
by the rrHistoric District Actrt' Ch. 92, Laws 1961.

Defendants assert that the enabling legislation limited a
municipalityrs zoning power to enactnent of regulations restricting
the height, number of stories, and size of buildings; the size
of lots and percentage thereof that may be occupied; the density
of population, and the location and use of buildings for trade,
industry, residence or other uses. We find no such restriction
in the statute. Sec. 14-28-11, N.M.S.A. 1953, grants the authority
to regulate and restrict trin accordance with a comprehensive plan...;
to promote health and the general welfare;..tt The legislature,
then, granted municipalities authority, by zoning ordinances, to
restriit and regulate buildings and structures in accordance with
a comprehensive plan for the general welfare of the city and its
people. To be within the authorized purposes the zoning_ordinance
urust bear some reasonable relationship to the general welfare.
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The term ttgeneral welfarett has not becn exactly definedr w€
think, by reason of the same definitive problem expressed in
Arnold v. Board of Barber Examiners, 45 N.M. 57, 70, 109 P. 2d

7?9, regardi-ng the phase "affected with a public interestrtt where
it was said:

tt. . . .The phrase taff ected with a public interestr
probably can never be given an exact definition. This
is probably desirable when we reflect upon the constant
and ever changing conditions of our social and economic
structure. This condition clearly implies the necessity
for some degree of latitude allortable for obviously
necessary judicial interpretation. ?t

See, also, Barwin v. Reidy, 62 N.M. 183, L92, 307 P. 2d 175,
which described the public policy as a rrwide domain of shifting
sands. It

No decisions discussing the precise question of enabling
1-egislation have been pointed out to us nor have we found any.
However, analogous questions were before the Massachusetts
Supreme Court on at least two occasions. The question there was
the constitutionality of proposed legislation establishing and
preserving historical areas in that state. fn each case the
right to exercise the police power depended uppn whether preser-
vation of such an historical area and style of architecture was
comprehended within the public welfare. If it was, the police
power could be onstitutionally exercised to preserve and protect
such areas

If the opinion of the Justices to the Senate, 333 Mass. 783,
128 N.E. 2d 563, 566, it was said:

t'The announced purpose of the act is to preserve this
historic section for the educational, cultural, and economic
advantage of the public. ff the General Court believes that
this ob ject rno uld be attained by the restrictions which the
act would place upon the introduction into the district of
inappropriate forms of constructi-on that would destroy its
unique value and associations, a court can hardly take the
vienr that such legislative determination is so arbitrary or
unreasonable that it cannot be comprehended within the
public welf are. I'

fn a second opinion of the Justices to the Senate, 333 Mass.
773r 128 N.E. 2d 55?, 559, 561, the same question was presented
regarding an act establishing historic diJtricts knows astt(1) 01d
and Historic Nantucket District, and (Z) Old and Historic Siasconset
District.tt The purpose of the act was to promote thg general
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lii"it"", . i . .: ." rh!..purpoJ" tts held, to l,: t"::-t1:^p::T::il:. 
^**,ii"-p"tric welfare. wi quote-at ::*" 1""9:h {l:l :l:-til::i:l:::ttt

"i"t!"r"r" 
of its speciai application,to the situation presented

the instanr case. ln 128 N.g. 2d at 561, 562, it was said:

^-6 nf the inhabitants of the town through '] 
t tlte Pf eservation

;l:.;;.i;; ;t ll:':l-l:, l::111"i:' ^ :ri::::::*, i:' ::l:l:,"f .:':;:::"ft,;;;-;;rough the development or an appropriate setting for these

il;;, placIs and distiltsi '"+ tlfo"ql.tl:.1:i:1i:: resurting
fiil":;;r,onty of Nantucket in developing and ma'intaining its
"ii"i-ir"l.Lt industrv through the pr91otio1 "{ :tt::: 1l::::l:

rr. . . . can it rest upon dhe less definite and more

inclusive ground that it serves the public welfare?
ir," term pilti" welfare has never been and cannot be

precisely defined. . . . . . ?t

The court after discussing other decisions went on to Say:

rr....We may also take judicial notice that Nantucket
is one of the vlry old towni of the Commonwealth; that for
perhaps a century it was a famous seat of the whaling industry
and accumulated wealth and culture which made itself manifest
in some fine examples of early American architecturel and

that the sedate "ta quaint appearance of the old island town
has to a large exteni still remained unspoiled and in all
probability ionstitutes a substantial part of tl" appeal which
i.as enableh it to build up its sunmer vacation business to
take the place of its former means of livelihood
There has been substantial recognition by the courts of the
public interest in the preservaiion of historic buildings t

il""us, and dj-stricts. (citing authorities)

ttlt is not difficult to imagine how the erection of a

few wholly incongruous structures might destroy one of, the
principle assets of the town

rrWe are of opinion that in a general sense- the prooosed
act would be .n "it for the promotion of the public welfare

For other persuasive decisions, because they involved the
question whethei the taking, under eminent domain, for preservation
of sites of historical intErest was for a public purpose; in the
public interest; or for the general welfarer lee: United States v'
bettysburg nleciric Ry., 160 U.S. 668, 681' 16 S' ct-' 427, 40 L'Ed'
5?6,"(SitE of the Getiysburg Address); Flaccomio v. Mayor & City
Council of Baltimore, ig+ f-l[. 275, 7i-'L. 2d' L2, L4- (property where
the ttstar Spangled Bannertrwhich flew over Fort McHenry was mad'e/;
State v. t<"*p,=fZ+ Kan. 7L6, 26L Pac.' 556, 19 f 'LlR' 940' (the
Shawnee Missl-on propertyr &r early Indian mission).
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state courts generally have held that the police power may
be exercised only to protect and promote the safety, health, morals
and general welfare. 29 Fordham L.R. 729. Since the legisl-ature
can preserve such historical areas by direct legislation as a
measure for the general welfare, it follows that municipal ordinances
protecting such areas are authorized under enabling legislation
granting power to zone for the public welfare. We, therefore, hold
that the purpose of the Santa Fe historical zoning ordinance is
within the term ttgeneral welfare,ttas used in the municipal zoning
enabling Iegislation.

Defendants agree that there is authority supporting the validity
of ordinances enacted under legislative authority having for their
purpose the preservation of historical buildings, areas or districts
and limiting construction or alteration to specified historical
architectural design. They, therefore, limit their challenge to
the window pane restriction of the ordinance, ttsingle panes of
glass larger than thirty inches square are not permissable except
as otherwise provided, tt asserting that control of buildings by
regulating the sj-ze and shape of its windows has no relation to the
public welfare, but on the contrary, amounts only to an aesthetic
detail which they contend will not support the exercise of the police
power. We find the argument to be without merit.

The cases refied upon by defendants deal with purely aesthetic
regulations having no connection with preservation of an historical
area or an historical style of architecture, and are, accordj-ngly,
either distinguishable upon their facts or are not persuasj-ve under
the facts of the instant case. Defendants have lifted tire single
architectural design from the detailed description i-n the ordinance
of the tt0ld Santa Fe Stylet' and say that such a minute detail of
construction is only an attempt by the city to impose its idea of
an aesthetic detail of architecture and is, therefore, an arbitrary
and unreasonable exercise of police power. They ignore the fact
that the window pane requirement is only one of very many details
of the historical architectural style which it is said has evolved
within the City of Santa Fe from about the year 1600 to the present,
which the ordinance seeks to protect and preserve. So far as
the record discloses, the window design is as much a part of the
Santa Fe style as are flat roofs, projecting vigas, and wooden
lintels. The announced purpose of the ordinance is to preserve
the historic sections of the city and its ancient architecture for
the culture and economic advantage of the people. The council
has, in effect, said that to permit incongruous structures would
destroy a great historic area and one of the principal assets of
the city.
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Since the legislative body of the city has declared that the
nower is being exercised for a public purpose, the role of the
l"ii"irty becomes an exceedingly narrow one. Berman v. Parker,
i+e U.S. 26, 33, 75 S.Ct. 98, 99 L.Ed. 27; City of Alamogordo v.
McGee , 64 N.M. 253, 327 P' 2d 32L'

Under the restricted attack made upon the ordinancerit seems

unnecessary to decide here whether aesthetic considerations, denied
i"a". earller decisions, furnish ground for the exercise of the
nolice power as is increasingly held by modern authorities.
'g""*"t .t. Parker , supra ; Opinion of the Jus tices r 103 N. H. 268 ,

iog A.. 2d 762; and see discussion 35 Boston U.L.R. 615; 32 U. of
cincinnati L.R. 36?; 2 l{ayne L.R. 63. In any event,'without
decicling the question, such consideratj-ons cannot be entirely
ignored. eeople v. Stover , L2 N.Y. 2d 462, 191 N.E. 2d 272,

NIw Mexico is particularly dependent upon its scenic beauty to
attract the holt of visitors, the income from whose visits is a

vital factor in our economy. Santa Fe is known throughout t!"
whole country for its historic features and culture. Many of our
Iaws have thLir origin in that early culture. It must be obvious
that the general welfare of the community and of the State is
enhanced. thereby. Bearing in mind all these factors, w€ hold that
regulation of the size of window panes in the construction or
alleration of buildings within the historic area of Santa Fe, as

a part of the preservition of the '?01d Santa Fe Stylett of archi-
tecture, is a valid exercise of the police power granted to the city.
Opinion of the Justices to the Senate, 333 Mass . 773, L28 N.E. 2d

552; Opinion of the Justices to the Senate, 333 Mass. 783,
128 N.E. 2d 563; 0pinion of the Justices, 103 N.H. 268, 169 A. 

-

2d, 762;. City of New 0rleans v. Impastato, 198 La. 206, 3 So._ ?d
559; City of N"r Orleans v. Pergament, 198 La. 852, 5 So. 2d I29;
ciry of New 0rleans v. Levyr 223La. I4r 64 So. 2d 798; and see
State v. Wieland , 269 tr{is.262, 69 N.hI. 2d 2L7. In best v. Zoning
Bd. of Adjustment of the City of Pittsburg, 393 Pa. 106, 141 A.
2d 606, 6L2, the court said;

wNot only is the preservation of the attractive character-
istics of a cLmmunity I proper element of the general welfare,
but also the preservation of property values is a legitimate
consideration....rr

Defendants argue together their claim that the ordinance
unconstitutionally delegit"t legislative authority to the style
committee and the plannlng cormission and that it fails to furnish
adequate stand.ard.s to guide the commission. It is settled that a

legislative body may not vest unbridled or arbitrary power in an
adlrrinistrative .g"r,ty but must furnish a reasonably adequate-standard
to guide it. Stite v. State Board of Finance, 69 N.M. 430' 367 P'
2d 5ZS. Standards required to support a delegation qf power by
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he local legislative body need not be specific. Most decisj-ons
hold that broad general standards are permi-ssible rtso long as they
ate capable of a reasonable application and are sufficient to limit
and define the Boardts discretionary powers.?t Hiscox v. Levine,
(tgOf ), 31 Misc . 2d 151, 2L6 N.Y.S. 2d 801, 804; Gilman v" Newark,
in1Zl , 73 N.J. Super. 562, I80 A. 2d 365, 383; Miller v. Tacoma,
(fgO:), 61 Wash. 2d 374,3?8 P. 2d 464,473; State v. l{ieland, supra.
See Ward v. Scott, 11 N.J. LL7,93 A. 2d 385, 387, for a full evalua-
tion of broad standards set by various legislatures and held to be
valid. In line with the foregoing, the Annotation, 58 A.L.R. 2d
1083, 1087, entitled ttAttack on validity of zoning statute, ordinance,
or regulation on ground of improper delegation of authority to
board or officer, ?r points out that:

'rfn general, it may be said that there is a growing
tendency to sustain delegations of zoning authority guided
only by general policy standards, experience having shown
that any attempt to limit the adminj-strative decisions to' matters of detail as to which precise standards can be laid
down results only in creating an inflexible and unworkable
zoning plan with resultant pressures on the legislative body
for frequent amendments leading to the evils of spot zoning. It

See, also, Anderson, Architectural Controls, LZ Syracuse L. R. 26,
44 (1e60).

Defendants argue that the exception, ItExcept as otherwise
provi-ded?t in the t'panes of glasstr provision makes the requirement
meaningless. The ordinance expressly provides at least one exception
to the m.aximum thirty-inch window pane, in permitting larger plate
glass windows trnder portals. Applying the above principles to the
terms of the ordinance under consideration, it is apparent that
there has not been a grant of uncontrolled power to an administrative
agency as in State v. State Board of Finance, supra. As we have
pointed out, the purpose of the ordinance is to preierve the
historic style of architecture. To that end the ttOld Santa Fe
Styls" is described in great detail, including such things as
roof lines, fire walls, inset and exterior portals, canales,
decorative panels, etc. The functions and duties of the style
committee, as provided by the ordinance, are to conform the archi-
tectural style of proposed alterations, with the description in the
ordinance and the committeets determination must be based on the
standard of:

tt. . .harmony with adjacent buildings, preservation
of historical and characieristic qualities, and conformity
to the 01d Santa Fe Stylen
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Since the council recognized that it wculd be impossible to
i.,idly and Iiterally set forth every detail without impairing the
ofir"fyi"g public purpose, it adopted a policy expressed in thg_.
IJin"""" which enables some variances consistent with the public
ol"""rt and the purpose of the ^overall zone p1?". A reading of

ilil. ""tire 
historical section of the zoning ordinance makes it apparent

;;" council did, however, provide specific,safegu"r9: to.l1:,r":.
i"r1"rt arbitrary action or urrrestricted administrative discretion.
itur, the style committee is required to report to the city planning

"o*ri-tsion 
and i-t, in turn, to the city council"

fn the light of all of the foregoingr we conclude that there
is no substantial basis for a claim that the ordinance vests
uncontrolled discretion in an administrative bodyr nor does it

"oo""r 
that the ordinance fails to furnish the necessary standards

io'guide the administrative body designated by the ordinance.

Defendants assert that because other buildings in the
neighborhood have display windows with panes exceeding thirty inches
sq,ri*e, the defendants are denied the equal protection of the law
by reason of failure to enforce the ordinance against others.
Dlfendants point to five photographs of buildings which contain
windows with panes in excess of thirty inches. The city has
sufficiently explained that the windows complained _about as unautho-
rized variations were exempt from the requirement for a number
of reasons.

No evidence of a policy of discrimination or partiality
amounting to an arbitrary or capricious administration of the
ordinance has been pointed out to us. The courts will not interfere
with the discretion vested in the administrative body in the absence
of a showing of an abuse of its discretion. Beirn v. Morris, L4 N.J.
529, 53?, fOS A. 2d,361; Sinclair Refining Co. v. City of Chicago,
(Ztfr Cir. 1949), 1?8 F. 2d 2I4, 2L7. Furthermore, it is no defense
to a prosecution for violating an ordinance that others have been
permitted to violate it without prosecution or punishment. Kansas
City v. Wilhoit (ttan. City Ct. App., I95l), 23? S.W. 2d 919' 924.
We find no merit to the assertion-that there has been such an unequal
and oppressive application of the ordinance as to amount to denidl
by thi- State of lhat equal protection of the laws which is secured
to defendants by the fiftfr Amendment to the United States Constitution.

Finding no error, the judgment and sentence appealed from are
affirmed.

s/ u. E. NoBLE

IT IS SO ORDERED.
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ARKANSAS HISTORIC DTSTRICTS ACT

(Arkansas Annotated Code' S19-5001 to 19-5011; Acts, 1963, No. 484)

SI9-500I. Short litle.--This act shall be known and may be

,cited as the Historic Districts Act'

Sl-9-5002. Legislative purpose.--The purpose of this act is
,.. nromote the eaucational, cultural, economic and general welfare
,i ;;" public through the preservation and protection of buildings,
]ia"r, pl""ut, and districts of historic interest, through the

,ri"ai"'.""" oi such as landmarks in the history of architecture of
it"--*""icipa1ity, of the state and of the nation, and through the

i".lr"lop*""i of appropriate settings for such buildings, places and

districts .

S1g-5003. Procedure for establishment of historic-districts.--
Anycityhaving@fnot1essthan26,000.andnotmore
lh;" SO,OOO and "ty "ity having a population of not less than
itiO,OoO accordi.,g io thl most recent Federal Census solr by ordinance

"aoia"a 
by vote of the governing body thereof, establish historic

Jitt"i"ts and may make ippropriitions for the purpose of carrying
out the provisiols of thil ait, subject to the following provisions:

A. An Historic District Conmis.sion, established as provided
in Section 4, shall make an investigation and report on the historic
significance of the buildings, structures, features, sites or'
suiroundings, included in any-such proposed historic district and

shall transmit copies of its report to the Arkansas History Cornmission,
the Planning Commission of the municipality, if an{r and in the
absence of such Planning Commission, lo the governing body of the-
municipality, for their consideration and recommendation, and each
such loay o"'iodinidual shall give its reconmendation to the Historic
District Commission within sixty days from the date of receipt of
such report. Such recommendations shall be read in full at the
public irearing to be held by the Historic District Commission as

irereinafter sf,ecified. Faiiure to make reconmendations within
sixty days afier date of receipt shall be taken as approval of
the report of the Historic District Commission'

B. The Historic District Conmission shall hold a public
hearing on the establishment of a proposed historic district after
giving notice of such hearing Uy puUfication in a newspaper of
g"o""it circulation in the municipality once a week for three
consecutive weeks, the first such publication to be at least twenty
days prior to said public hearing. Such notice shall include the
tiie ind place of siia hearing, Jpecify the purpose and describe the
boundaries of the proposed historic district.
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4.

C. The Histol'ic District Commission shall submit a final
report with its reconmendations and a draft of a proposed ordinance
to the ggverning body of the municipality within sixty days after
the public hearing" The report shall contain the following:

1. A complete description of the area or areas to be included
in the historic district or districts. Atty single historic
district may embrace non-contiguous lands;

Z. A map showing the exact boundaries of the area or areas to
be included within the proposed district or districts;

3. A proposed ordinance designed to implement the provisions of
this act;

Such other matters as the Commission may deem necessar;r and
advisable.

D. The governing body of the municipality after reviewing the
report of the Historic District Commission shall take one of the
following steps.

1. Accept the report of the Historic District Commission and
enact an ordinance to carry olrt the provisions of this act;

2. Return the report to the Historic District Commission with such
amendments and revisions thereto as it may deem advisable,
for consideration by the Historic District Commission and a
further report to the governing body of the municipality
within ninety days of such returnl

3. Reject the report of the Historic District Commission stating
its reasons therefor and discharge the commission.

E. The Historic District Commission established under the
provisions of this act may, fron time to time, by following the
procedures set out in subsections (g) to (D), inclusive, of this
section, suggest proposed amendments to any ordinance adopted
hereunder or suggest additional ordinances to be adopted hereunder.

SI9-5O04. Appointment of historic district commission--
Qualifications --Ter{n- -vacancies--compensation--0fficers --Authoritv. --
The Historic District Commission, hereinafter referred to as
ItCommission", shall consist of five members appointed by the mayor,
subject to confirmation by the governing body of the city, who shall
be electors of such municipality holding no salaried or elective
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ipaloffice.Theappointmentstomem]rershipontheCommiss]-on
'ie so arrans'J".i13i. :t:-::::-:1.":"1ii"1""::J:l:H Ht: likeo:":; ;:;';';9. ;:'r: :::""'i,:::-:*:t.*.inf:'llit";" 

a rilce

f or terms or three years. 
-v"""ttcies shalt- Le f il-led in like

for the urr"xpit"d tlt*' A11 members shall serve without

sation. Th" J;'#";;;;-'*11^:t""lu3 ::ffii1:1"i"*.It:5"n.t"itlll;"riil"rlo* i., orr, ,,,r*b"r. The commission mav adopt

and resurationf':";;":;;:t:{!:l:..*:n :*:, :1":i:}ill,."l"u'.:tu"l;-*:;:':li:lli il";;;;f i"tio", emplov crerical and

,,ical assisrt*"1"i"-"o"t"ri;i';; 1l1^iit aciept monev' gifts or
naCar aoor" "*l'
til-""a "t" the same for such purposes '

' n ---^-:^!^6^co -onttired--- No bul'IGl-ngsre-5005,-^ ::;,*il:;!1u'"*structure ]-ncl
I paving or orner appurten*na-iliaures shall-bg erected' altered'

itored, moveo,';; ;:il;ii;ii;d :Yi!lil-*^*: :::l:.tt::";:' "lt:lt"lt'"'lllii;#lli'l"l'."::;;;iili." or appropriateness as to exterior

hiiectural tealures has U""rr-rt'tmiiied- to and approved by the

mission- rhe municipalitv'r''if-;;q;ri:-"-:":::il:i::":l 3fn;"n"t-
l:H:::':l'0"'l!,Hl'iloil:'6;;i"'""=n'io' to the issuance or a

ruilding permr-t or other P";;i:!111i:t:ii:^l::*i;:"::,:":i:il"l:"*lii::ril':t:":;J:'J:' il"i""i'?;;;;;-"i "r'n':t:i?::i"'s 
sha[ be

uired, whether-or ,rot . U,riiai"g permit i; required'-For purposes

this act "exterior architec;;;;i i"itii:::^in::1,*::*:l: ll".n",::Jf.:"il;J":Iii:;' *";;;;i-;;;i;" and' generar arrangement or

exterior of a stucture-' ''"iriiiig--:t-:.Iil* iT+ :?::H:."5":l:ffililil ;:.:"i;i"ilil;i'"1;;-;;e stvle or arr windows ' doors 
'

light fixtures, slgls urr+ oiir"r appurtenant fixtures' The style'

naterial, size'urrd-lo"ation of o',idoo" "a't'""tltittg 
signs and bill

posters within an Historic Oir.ti"t shafi';1;; be-undlr the control

of the Commissi-on.

St9-5006. Comrnission nqt tq P?, 
co+lgrned wit! +lterior

architectural f e atGT under this act ' the

commission shall not consider interior arrangement or use and Shall

take no action under this ";;;;;;pt 
for the purpose o{ p""l:i:::g

the construction, reconsa"rr"iiott, i,ltut"tiont restoration' movl-ng

or demolition of buildings, structures or appurtenant, fixtures t

in the Historic District ouviousry incons""iirt with the historic
aspects of the District

sle-500?. eirine or cerriric.?!!;-lsrrine;-N?tl::;;r:f;:r?ii?fton'--
within a reasonable time ,roffiliceed thirty {"yt at"

of an application for " ""tiiii""t" 
of "pp"obti"-t"tt"tt 

with the

Corunission, ""i-a 
Commission shall determin" 

-th" propertY to be

naterially affected by "o"h "ppil".aio"'-t"a 
fotift*ith ;end by mail 

'
posrage prepaid, to thg ,pprii-."t and to the owners of all such

properties ao-U! m.aterialiy-.fi""ted, "oai"" 
of the hearing to be

iefi-by-the Commission on said application'
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' The Commission may hold such public hearings as are necessary
in considering any applications for certificates of appropriateness.-fi" Commission shall act on such application for certificate of
loo"op"iateness within a reasonable period of time. The Commission

lfilft-determine whether the proposed construction, reconstruction,
I,it""atiot, restoration, moving or d_emolition of buil-dings, structures,
J" "pp.,"tenant 

fixtures involved will be appropriate to the preserva-
aio"- of the Historic District for the purposes of this act; or
whether, notwithstanding that it rnay be inappropriate, owing to
conditions especially affecting the structure involved, but not
affecting the Historic District generally, failure to issue a

lertlficite of appropriateness wil-l involve a substantial hardship,
iinanciat or otheiwise, to the applicant, and whether such certifi-
;;t" may be issued without substantial detriment to the public welfare

"tta 
*itho.rt substantial derogation from the intent and purpose of

this act-

If the Commission determines that the proposed construction,
reconstruction, alteration, restoration, moving or demolition is
afpropriate or is not appropriate, owing to conditions as aforesaid
t"i tirat failure to issue a certificate of appropriateness would
involve substantial detriment or derogation as aforesaid, or if
the Cornmission fails to make a determination within a reasonable
time prescribed by ordinance, the Commission shall forthwith approve
such lpplication and shall issue to the applicant a certificate of
appropriateness. If the Commission determines that a certificate
o?- ap!"opriateness should not be issued , it shall place upon its
recoids ltte reasons for such determination and may include recommen-
dations respecting the proposed construction, reconstruction,
alteration, restoiation, moving or demolition. The Commission sha}l
forthwith notify the applicant of such determination.

S19-5008. Certain changes not prohibited.--Nothing in this
act shall be construed to prevent the ordinary maintenance or
repair of any exterior architectural feature in the historic district
which does not involve a change in design, material colorr or outer
appearance thereof, nor to pr-vent the constructionr reconstruction,
aiieration, restoration, or demolition of any such-feature which
the building inspector or similar agent shall certify is required
by the publlc saiety because of an unsafe or dangerous condition;
nor to prevent the tonstruction, reconstruction, alteration, restoration
or demol-ition of any such feature under a permit issued by I building
inspector or similar agent prior to the effective date of the estab-
lishment of said Historic District.
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iurisdiction in equitY to enforce
iulings issued thereunder and maY

,, gfg-SOOg. Appeal from decision to charrcery court--Remedy
;l-usive.-=Any applicant aggrieved by the determination of the

ffi" Royr within 30 days after the making of such decision,

"f 
ao the Chancery Court of the county wherein the property

iJ..a"A. The Court shall hear all pertinent evidence and shall
oi af," determination of the Commission if it finds the reasons

for such determinations to be unsupported by the evidence'io be insufficient in law and may make such other decree as

siice and equity may require. The remedy provided by this
iion shall be exclusivel but the applicant shall have all rights
appeal as in other equitY cases.

Sf9-5010. Powers vested in chancery court.--The Chancery

ourt having jurisdiction over the property in question shall have
the provisions of this act in the
restrain by injunction violations

thereof.

519-5011. Violation to constitute misdemeanor.--Any person
who violates any of the provisions of this act shall be guilty of
a misdemeanor, and upon conviction thereof shall be fined not less
than $10.00 nor more than $SOO.OO. Each day that a violation
continues to exist shall constitute a separate offense.
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Rclerred to,

* BIIL TO BE ENTITTED AN ACT AMENDING THE MUNICIPAL ZONTNG

ENABLING ACT SO AS TO AUTHORIZE THE DESIGNATION AND PROTEC-

TION OF HISTORIC DISTRICTS

The General Assembly of North Carolina do Enact:

Section l. Legislative findines. It is hereby

determined and declared as a matter of tr-egislative finding

that the historical heritage of this State is among its most

valued and important assets. It is the intent of this Act to

authorize municipalities of the State, by appropriate provi-

sions w-ithin their zoning ordinances, (1) to saf eguard the

heritage of the municipality by preserving any districts
therein which reflect elements of its cultural, socialr eco-

nomig, political, or architectural history, (2) to stabilize
and improve property values in such a district, (3) to foster

civic beauty, (4) to strengthen the local economy, and (5)

to promote the use and preservation of such districts for
the education, welfare, and pleasure of residents of the muni-

cipality and of the State as a whole.

Sec. 2. Article 14 of Chapter 160 of the General

Statutes of North Carolina as amended is hereby amended by

adding the following new sections between S 160-1?8 and S 160-179:

I

2

3

1

5

6

7

I

9

t0

tl

lz

t3

t1

15

16

t7

!8

l9

20

2l

22

23

21

''S 160-178.I. Desienation of historic disttiqtg.
Any such legislative body meyr as part of a zoning ordinance

enacted or arnended pursuant to this article, designate (and
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rfrom time to time amend) one or more historic districts within

Ztbe area subject to the ordinance" Such ordinance may treat

3historic districts either as a separate use-district classifi-
.fcation or as districts which overlap other zoning districts.

sNo historic district or districts shall be designated until:

c tt(a) the zoning commission or local planning board

7shalI have made an investigation and report on the historic
ssignificance of the buildings, structures, features, sites or

gsurroundings included in any such proposed district, and shall

tohave prepared a description of the boundaries of such district,

ll ard

r2 t(b) the State Department of Archives and HistorXr

13 acting through such agent or employee as may be designated by

14its Director, shall have made an analysis of a recommendations

t5concerning, such report and description of proposed boundaries.

t6 Failure of the Department to submit its analysis and reconmen-

lTdations to the municipal governing body within 60 days after

18 a written request for' such analysis has been rnailed to it shall
19 relieve the municipal governing body of any responsibility for
2oawaiting such analysis, and said body may at any time thereaften

2t take any necessary action to adopt or amend its zoning ordinance.

x2 rrThe municipal governing body may also in its dis-

zt cretion, refer the planning boardrs report and proposed boun-

zldaries to any local Historic Sites Conmission or other interested

Z5 body for its recormendations prior to taking action to amend the

r zoning ordinance.
2I rron receipt of these r:eports and recommendations t

2sthe municipal legislative body may proceed in the same m€urner

Poge-
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t as would otherwise be nequired f'or che adoption or amendment

2 of any appropriate zoning ol-dinance pr"ovisions 
"

3 "5160-178.2. F"Ilqloric distnic! qp$qqf+ti!4" fn the

I event that a municipatr- legislative body chooses to designate

5 one or more historic districts, it sha1l appoint a Historic

6 District Commission" Such cornmission shall consist of not

7 less than three nor more than ni-ne members, a majority of whom

s shall be qualif,ied by special- i-nterest, knowl-edge, or training
9 in such fiel-ds as history or archi-tecture, who need not be

lo residents of the municipatr-ity" Mernbers shal-I be appointed

lt for such terms (not to exceed f,our years, but with eligibili-

r2 ty for reappointment) .. shall be specif,ied by the municipal

13 legislative body. The 1-egislative bodyr r&y, in its discretion,
l1 appoint the local planning board ex officio as the Historic
t5 District commission.

l6tt.

l7 From and after the designation of a historic districtr ro
18 building nor structure (including stone walls, fences, light
t9 fixtures, steps and pavementr or other appurtenant features)
20 nor any type of outdoor advertising sign shall be erected,

2l altered, restoredr or moved within such district until after
z2 an application for a certificate of appropriateness as to ex-

a terior architectural features has been submitted to and approved

u by the Historic District Commission. The municipality shall

E require such a certificate to be issued by the Commission prion
26 to the issuance of a building permit or other permit granted
Y for purposes of constructing or al-tering structures. A certi-
28 ficate of appropriateness shall- be required whether or not a

Poge-
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building perrnit is required.

ttFor purposes of this act, rexterior architectural

featurest shall include the architectural style, general design,

and general arrangement of the exterior of a structure, including

the kind and texture of the building material and the type and

style of all windows, doors, light fixtures, signs, and other

appurtenant fixtures. In case of outdoor advertising signs,

rexterior architectural- featurest shaII be construed to mean

the style, material, size, and location of all such signs.

ttThe Commission shall not consider interior arrange-
ment or use and shall take no action under this section except

for the purpose of preventing the construction, reconstruction,

alteration, restoration, or moving of buildings, structures,
appurtenant fixturesr or outdoor advertising signs in the

historic district which would be obviously incongruous with

the historic aspects of the district.
ItPrior to issuance or denial of a certificate of

appropriateness the Conmission shall take such action as may

reasonably be required to inform the owners of any property

Iikely to be materially affected by the application, and

shall give the applicant and such owners an opportunity to

be heard. In cases where the Conrmission deems it necessary,

it may hold a public hearing concerning the application. An

appeal may be taken to the Board of Adjustment from the Commis-

sionrs action in granting or denying the certificate, in the

same manner as any other appeal to such Board. Any appeal

from the Board of Adjustmentts decision in any such case

shall be heard by the Superior Court of the County in which
t"*-Tt-
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T,ur" 
municipality is located' Trial shall be de novo' with

procedure' as in other civil matters

rr5160-I?8.4. Certain chanses not prohlbited'

4 Nothing in this article shal1 be construed to prevent the

lordinarymaintenanceorrepairofanyexteriorarchitectural
6featureinahistoricdistrictwhichdoesnotinvolvea
7 change in design, material, colorr or outer appearance thereof'

8 nor tO prevent the constructiont reconstruction' alteration'

9 restoration, of demolition of any such feature which the building

r0 inspector or similar official shall certify is required by the

1 public safety because of an unsafe or dangerous condition'

|2n516o-l?S.5.Delayindemolitionofhistoric
rg buildings. From and after the designation of a historic

|4 d,istriGl no building or structure therein shall be demolished

|5orotherwiseremoveduntiltheownerthereofshallhavegiven
16theHistoricDistrictCommission60dayslwrittennoticeof
rz his proposed action. During such 60-day period the Historic

lsDistrictConnissionmaynegotiatewiththeownerandwith
,, 

"r,y 
other parties in an effort to find a means of preserving

20 the building. If the Historic District commission finds that

2r the building involved has no particular historic significance

zl or value toward maintaining the character of the district' it

23maywaiveallorpartofsuch60-dayperiodandauthorize
24 earlier demolition or removal ' tt

Sec. 3. Should any section, clause' or provisions

26ofthisActbedeclaredbythecourtstobeunconstitutional
notinvalidforanyreason,suchdecisionshallnotaffectthe
28 validity of the Act as a whole nor any part thereof other

Poge-
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I than the part so decided to be unconstitutional or invalid.

2 Sec. 4. A11 laws and clauses of laws in oonflict
g herwith are hereby repealed to the extent of such conflict"

4 Provided, however, that any municipal J-egislative body may

5 elect to proceed either under the provisions of this Act or

6 under any similar provisions of its charten, and this Act

7 shal-I not be construed to repeal such charter provi-si-ons"

a Sec. 5" This Act shall- become effestive upon its
9 rati-fication.

l0

II

't2

l3

r4

15

t6

77

I8

t9

20
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Leeislative Council Study No. 9

Introduced by:

Adopted :

McMillan of Wake,
tr/illiamson of Columbus,
Bunn and Coggins
June 25, 1963

A HOUSE RESOTUTTON RELATING TO A STUDY BY THE LEGTSLATIVE COUNCIL

FEASIBITITY OF A FORTY-HOUR WEEK FOR EMPLOYEES OF

INSTITUTIONS.LlStITAL

WHEREAS, the members of the House of Representatives

are mindful of the merif of efficiency in the treatment and care

of the patients at the several North Carolina Mental fnstitutions I

and

WHEREAS, the membqrs of the House of Representatives

are of the opinion that the question of the feasibility of a

forty-hsur work week is a worthy subject for study by the Legis-

lative Council; NOW, TIIEREFORE,

Be it resolved by the House of Representatives:

Section 1. It is hereby requested that the Legisla-

tive Council do make a study of the question of the feasibility

of a forty-hour work week for employees at the several North

Carolina Mental Institutions.

Sec. 2. This Resolution shall be in full force and'

effect upon its .adoption.

F THE
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Pursuant to the House Resolution adopted June 25, 1963, captioned
ttA House Resolution relating to a study by the Legislative Council
of the feasibili.ty of a forty-hour work week for employees of
Mental fnstitutionsrt, the Legislative Council Committee assigned
to study the preceding Resolution submits the following report
for your consideration:

In conferences with the Personnel Department and the

Department of Administration, the Committee has found

that the various mental institutions are currently de-

vising a progran whereby all employees will be working

not more than forty hours per week or its equivalent

by June 30, 1965. Funds for dris program are available

and the forty-hour week rrilI be accomplished by phasing-

in during the fiscal year, July l, 1964 through June 30,

1965. In ascertaining the facts concerning working hours

for nental institutions, the Committee also found that

other Departments are operating with employees who work

more than forty-hours per week. A separate report by

the Personnel Committee will recommend that all state

enployees be placed on a forty-hour week as soon as

necesgary fund.s are available.

The above report is respectfully submitted on behalf of the
committee by the chairman, Representative Gordon H. Greenwood.

Gordon H. Greenwood, Chairman
Personnel Committee

July 16, 1964
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Le$lslatlve Counc11 Study No. 19

fntroduced by: Representatlve Barbee
Adopted : June 25" 1963

A RESOLUTION AUTHORIZ]1.{G I.'HE LEGISLAT]VE COUNCIL TO I4AKE A

S'fTIDY OF HOUSE BTLL AI22 PROVIDING THAT FEES OF ATTORNE]F

REPRESENTTNG U1'{SUCCESS}'UL CAiTSATORS SHALL NOT BE TAXED

AGAINST DECEDEi,]TS I ESTA'I'ES AND MAi(E RECOM}MNDATIONS TO

Tlm 1965 GENERAL ASSE}.{BLY.

hIIIEREAS, House Bill i-I22 provldlng that no fees of
attorneys representlng unsuccessful caveators shall be al-Iowed

and taxed agalnst the estater oF the repr"esentatlve of the

es'bate, of any decodentr or' agalrrst the propounders of the

wt11 of any docedent, was lntroduced by Repnesontatlve Banbee

on l4ay 2J, L9631 and

WIIEREAS, House BlL1 1122 was rofenred to Cormrlttee

on Judlclary No. l of .the House of Ropnesontatl-ves and was con-

sldered by that Conunittee to have mer'1t but to need furthen

study; and

WIIEREAS, 1t ls felt that sufflclent tlme does not

renaln ln the 1963 SsssLon of the General Assernbly to give the

bllL pnoper study and consldenatlon to permlt 1t to pass thnough

the J-eglslatune prlon to adJournrnent; NOW, THEREFORE,

Be lt resolved by the l{ouse of Representatlves of the Genoral"

Assembly of Nonth Car"ollna:

Sectlon 1. The Legtslatlve Councll ls hereby

authonlzed to make a study of House 8111 L)-22 to the end thet

lt uay make recommendatlons to the 1965 General Assemb).y con-

eerni.ng the deslrablllty of enactment of leglslatlon by the

-44-



LCs:
Page

1965 General Asserrrbly of Leglslatlon prohlbltlng fees of

attorneys representlng unsuccessful caveators belng allowod

and taxed agalnst the estater oP the representatlve of the

estate, of any doaedentr of, agalnst the propounder of the

wltl of any decedent.

sec. 2. Thls ResoLutlon sha11 become effectlve

upon lts adoPtlon'

L0
2
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Hous{? Blll ll22

fntroduced by Representati ve lSarbee

A BILL TO BE ENTTTI.EL) AN ACT TO A},TSND G. 8 . 6.2T TO EXCLUDE

FEES OF ATTORNE]dS REPRESEIqTING UNSUCCESSFUL CA\TEATORS FROM

COSTS TAXED AGAINST DECEDENTS' ESTATES.

The General Assenbly of Nonth Carollna do enact:

Sectlon 1. G.S, 6-?,J. 1g anended by addlng the
foLlowlng provtso at the end of the sectlon;

llPnovided, howoverr tro fees of attorneys lt€pre-
sentlng unsuco€ssfuI caveatong shalr be aLlowed and taxed
agalnst the estater oF the representatlve of the estate, of
any decedentr on agalnst the pnopoundens of the will of any

decedent.ll

sec. 2. ALl- Laws and ol,auses of laws in confrlct
wlth thls Aot ane heneby repealed.

Sec. 3, Thls Act sha1l be ln full fonce and

effect fnon and aften 1ts natlfloatlon.

(ttot reported by House Committee)

10
3
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Pursuant to House Resolution authorizing the Legisl-ative

Council to make a study of H. B. LL22, providing that fees of,

attonneys representing unsuccessful- caveators shall not be taxed

against decedentst estates and make recomnendations to the 1965

General Assembly, the Committee of the Legislative Council, after

caref,ul study and consideration, makes the following recommendation:

That G.S" 6-2L.2, as the sane presently appears in the 1963

Curnulative Supplement to Vohune 18 of the General Statutes, be

amended by striking out the period at the end of the present

subsection (Z), and inserting a semi-colon in l-ieu of the peri-od,

and addi-ng thereto the following language: ltprovided, however,

that in any caveat proceeding unden this subsection, if the court

f,inds as a fact that the proceeding is frivolous or without merit

the court shall not tax against the estate of the decedent r &S

a part of the costs, attorneys t fees for the attorneys f,or the

caveators. rt

Attached hereto is a copy of the proposed bill embodying

the recommendation of the subcommittee.

January 29n 1965
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INTRODUCED BY:

Representative Barbee

Referred fo,

1 A BTIL TO BE ENTTTLED AN ACT RELATING TO ATTORNEYS ' FEES TN

2 PROCEEDfNGS T0 CAVEAT i4/flts.
3 The General Assernbly of North carolina do enact:
4 section 1. subsection z of G.s. 6-2rr &s the same

5 presently appears in the 1963 Cumulative Supplement to Volume
6 ln of the General statutes, is hereby amended by striking out
7 the period at the 6nd of the present Subsection 2, inserting
8 a semicolon in lieu of the period, and adding thereto the
9 following language: rrprovided, however, that in any caveat

ln'v proceeding under this subsection, if the court finds as a fact
11 that the proceeding is frivolous or without merit, the court
12 shall not tax against the estate of the deced.ent, as a part of
13 the costs r attorneys t fees for the attorneys for the caveators. rt

11 Sec. 2. This Act shall not apply to pending
ls litigation.
16 sec. 3. A11 laws and clauses of laws in conflict
r7 with this Act are hereby repealed.
18 Sec. 4. This Act shall become effective upon its
19 ratification
20

21

22

23

21
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Members from
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0thers
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Legislative Council Study No. 11

Introduced by: Rep. Bailey
Adopted : June 25, 1963

A HOUSF RESOLUTION REQUIRING THE I,BGISTATIVE COUNCIL TO STUDY

THE EFFECT OF S. B. 534 RELATING TO TRANSPORTATION OF SCHOOL

PUPILS WTTHIN A MUNICIPALITY ON REVENUES OF tOCAt BUS COM-

PANIES AND ON LOCAL BUS SERVICE GENERATLY.

WHEREAS, S.B. 534, as amended, would promulgate a

State policy of using funds appropriated by the State for

school transportation to transport pupils living within a

municipality to a public school located wi-thin the munici-

pality; and

I4/HEREAS, the providing of free transportation by

State and local governments to school pupils living within a

municipality might adversely affect the revenues of local bus

companies and might result in the suspension of loca1 bus

service in some municipalities within the State; N0W, THEREFORE'

Be it resolved by the House of Representatives:

Section 1. The Legislative Council i-s hereby autho-

rized and directed to proceed to study the effect S.8.534, as

amended, will have on local bus companies now hauling school

children, its effect on the revenues of such companies and on

local bus servi-ce generally, and the Legislative Council shall

report its findings to the 1965 General Assembly within one

month after it convenes.

Sec. 2. This Resolution shall be in full- force and

effect from and after the date of its adoption.
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Senate Bill 534

Introduced by Senators Humber, Jordan and Hamilton

Ratified 19 June 1963

A BILL TO BE ENTITLED AN ACT TO AMEND SUBCHAPTER IX OF CHAPTER

I]5 OF THE GENERAL STATUTES OF NORTH CAIIOTINA RETATING TO THE

TRANSPORTATION OF PUPILS RESIDING WITHIN A MUNICIPALITY ASS]GNED

TO PUBLIC SCHOOTS I4/ITH]N THE SAME MUNICIPALITY.

WHEREAS, the North Carolina State Board of Education

now allocates funds for the purpose of providing transportation to

the pupils enrolled in the public schools within this state when

such pupils

(") reside outsid.e municipatities and attend schools

located. outside municipalities; or

(b) reside outside municipalities and attend schools

located inside municipalities; or

(c) reside inside municipalities and attend schools

located outside municipalities; or

(d) reside in territgry annexed by a municipality

after February 6, 1957, and attend schools

within the same municipality, when transpor-

tation was provided in such area prior to

annexation; or

(") reside in one municipality but attend schools

in another municipality; and

- s1-



WIIEREAS, the North Carolina State Board of Education

does not allocate funds for transporting children who J.ive within

the sane municipality and attend public schools within the

same municipality except as hereinabove set forthl and

WHEREAS, in recent years there has been a sub-

stantial expansion of the territory encompassed by our cities

and towns through annexations thereby causing many.pupils re-

siding within a municipality and assigned to schools within

the sane municipality to travel great distances often in

excess of five miles, without benefit of public school trans-

portation, all to the great detriment and hardship of urany

citizens of our state; and

WHEREAS, all funds appropriated from time to

time by the General Assembly for the purpose of providing trans-

portation to the pupils enrolled in the public schools within

this State should be allocated by the North Carolina State

Board of Education without regard to the l-ocation or existence

of any municipal boundary line; NOW, THEREFORE,

The General- Assembly of North Carolina do enact:

Section 1. Chapter 115 of the General Statutes is

amended by the addition of new section immediately following

G.S.115-181, to be designated G.S" 115-181.1 and to read as

follows:

t'S 1]5-181.I. Municipal- corporate limits to have

no bearing on eligibilitv for school transportation. - This sub-
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chapter shall be construed to place upon the State, the State

Board of Education in its use of funds appropriated by the State

for school transportation, and any county or city administrative

unit which elects to provide school transportation, the same

duty to supply funds for the transportation of pupils who

live within the corporate limits of a municipality in which

is located a public school in which such pupils are enrolled

or assigned as that required for transportation to or from

school of any other pupils residing within the county or city

administrative unit. Provided, however, that as to transportation

supplied hereunder to pupils whose place of residence and school

are both located within the same municipality, &trY County or City

administrative unit electing to provide under the provisions of

this subchapter shalt ascertain whether as of the time of such

election there is a franchized public carrj-er within such

municipality willing and able to provide such transportation and

if there is, then said administrative unit may contract for trans-

portation of its pupils by one or more of such carriers, subject

to existing control of services and rates by the governing body

of the municip,ality and the North Carol-ina Utilities Commission.tt

' Sec. 2. G.S. 115-186(b) is rewritten to read as

follows:

t'Un1ess road or other conditions shall make it

unadvisable to do sor public school buses shall be routed on

State and municipality-maintained streets and roads so that
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the school bus to which each pupil is assigned shall pass

withj-n one mile of the residence of each such pupil whc l-ives

one and one-half miles or more from the school to which

enrolled or assigned, without regard to whether or not

such pupilts residence and assigned school are located within

the corporate limits of the same municipality. tt

Sec. 3. G.S. 115-186(e) is deleted in its

entirety

Sec. 4. G.S. 115-190.1 is deleted in its

entirety.

Sec. 5. A11

flict with the provisions

Sec.6. The

in full force and effect

laws and clauses of laws in con-

of this Act are hereby repealed.

provisions of this Act shall be

f rom and af ter Ju1-y 1, 1965.



CO}O{ITTEE FOR STUDY OF

MUNICIPAL SCHOOL TRANSPORTATION

Pursuant to Legislative Council Study 11, the Committee

for study of Municipal School Transportation met several tirnes,

and conducted a full public hearing'

The Committee was authorized by said Council Study 11 and

directed to proceed to stud.y the effect of Senate BiIl 534,

as amend.edr or local bus companies now hauling school childrent

its effect on the revenues of such companies and the local

bus service generallY"

lfe have come to the conclusion, after full study and

public hearing that said. Senate Bill 534 will not have an

'adverse effect on local bus comp'anies novl hauling school

children, will not adversely affect the revenues of such

companies and will not adversely affect the local bus service

generally. Therefore, it is the considered opinion of this

Cornmittee that Senate Bill 534, as amended, should not be

altered but should remain as is.

The public hearing produced evidence, submitted by local

bus lines and by The Honorable Harry Westcott, Chairman of

the North Carolina Utilities Commission, to the effect that

a large percentage of the receipts of local bus companies
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comes from the hauling of school children. It is perfectly

clear that witirolr.t the receipts derived from this business

great financial damage wor-rld result to these local bus companies.

We are of the opinion that they do at the present time and will

contj-nue to haul school children rsithin municipalities cheaper

and safer than State school buses could do.

Our study has revealed that the school boards are not

interested in taking over the business of hauling children and

will gladly contract with the loca1 bus lines to permit the

loca1 bus lines to continue to haul children within municipalities

This Committee j.s also of the opinion that municipal traffic

would be cluttered up and congested by the use of State school

buses within municipalities.

Therefore, we are desj-rous and we are confident that school

boards will contract with the l-ocal bus lines and that harmonious

conditions will exist under the terms of Senate Bill 534.

Since the ultimate responsibility for all matters connected

with the schools rests with the respective boards of education,

we feel that, although the bus lines will do a better job and

a less expensive job of hauling school children in municipalities,

we should not recommend that Senate Bill 534 should be made

mandatory as far as forcing the school boards to contract with

local bus lines in all cases. Thus, our recommendation to the

General Assembly is that no change be made in Senate Bill 534

relative to the contracts between the school boards and the

bus lines 
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