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The Judicial Department Act of 1965 activates the new District Court 
system in six judicial districts embracing twenty-two counties of the State 
in December, 1966. Three-fourths of the remaining counties will come under 
the new system in the next biennium. It is important that all officials, 
legislative and judicial, state and local, have a thorough understanding 
of the far-reaching provisions of this legislation. 

Several issues of Popular Government in the months since enactment of 
this legislation have carried articles " explaining various facets of the Act. 
These articles were prepared by Mr. C. E. Hinsdale, who served as secretary 
and draftsman for the Commission. The Commisaion f'eels that their collec­
tion in one place, by means of' this special reprint, will be a substantial 
convenience and contribute to a better understanding of the legislation. 
We commend their study to all citizens interested in the improvement of' 
the administration of' justice in North Carolina, as a supplement to the 
Act itself, which is contained in Chapter 7A of' the General Statutes. 

As a fUrther aid, especially to members of' the General Assembly, 
Article IV (The Judicial Department) of th8 Constitution, has been included 
as an Appendix. This edition includes the 1965 amendment which authorizes 
the General Assembly to create an intermediate Court of Appeals. 

~.~ti. 
Warren, Jr:·~ 



The Courts Commission~ Recommendations 

[Edite>r's Ne>te: The 1963 General 
Assembly created the Courts Com­
mission and charged it with preparing 
legislation to implement the new Ar­
ticle IV (Judicial Departmmt) oft 
the Constilution. The Commission re­
ported to the 196 5 Gmeral Assembly 
early this m onth. The report was ac­
companied by a lengihy bill, intro­
duced by Senator lindsay C. WarTNt, 
Jr. , Cont1nissio'n chairman. The bill, 
among other things, creates a District 
Court Division of the General Court 
of ju.stice, and es tablishes certain dis­
trict courts therein. 

This brief summary of the recom­
mendations of the Commission, 
amended slightly te> re/lect the pro­
visie>ns 0/ the legislation as finally en­
acted, presupposCIS general familiarity 
with the provisie>ns 0/ the JudiCial 
Article.] 

Creation and Oraanization of 
District Court Division 

T he State is divided into thirty d;s­
trict court dist ricts, the numbers and 
boundaries of which are the same as 
the present superior court judicial 
districts. The district court sits in the 
county seat of each county, and at 
such additional places as may be au­
thorized by t he General Assembly. 
District court judges and prosecutors, 
in numbers fixed by the General As­
sembly, serve on a district-wide basis. 
Magistrates, as officers of the district 
court, serve each county within a dis­
trict, in accordance with a minimurn­
maximum quota per county estab­
lished by statute. The cIerk of superior 
court performs the clerical functions 
of the district court on a county basis; 
there is no separate clerk of district 
court. 

T he following olstricts are estab­
lished (that is, activated) on the fi(st 
Monday in December, 1966: the first, 
the twelfth, the fourteenth, the six­
teenth, the 'twenty-fifth, and the 
thirtieth. Others are ac tiva ted on the 
same day in December, 1968, and the 
final" group of districts becomes active 
in December, 1970. 

Districts embracing a county with 
a population of 100,000 or more are 

entitled~n recommendation of the 
chief district judge approved by the 
Administrative Office of the Courts­
to a quota of State-paid family court 
counselors, to assist the district judge 
who hears domestic relations and 
juvenile cases. 

Dislricl Courl Judges 

District court judges, in the num­
ber authorized by the General Assem­
bly, are elected by districts, for four 
year terms. The first judges will be 
elected in the regular elections of 1966. 
District judges serve full-time, are 
forbidden to practice law, and receive 
$15 ,0 00 annual sa lary. In a multi­
judge district (there will probably be 
two to six judges per district, depend­
ing on population) the Chief Justice 
of the Supreme Court appoints one 
of the judges as chief district judge. 
The responsibilities of the chief dis ­
trict judge include assigning himself 
and the other judges of his district 
to sessions of court, supervising the 
times and places at which magis­
trates will discharge their duties, as­
signing civil cases to magistrates, and 
promulgating a schedule of traffic of­
fenses for which magistrates and 
clerks of court may accept written 
appearances, waivers of trial and pleas 
of guilty. Specialization by judges is 
encouraged. 

Holdover judges (Article IV, Sec. 
2 1) serving out their terms as district 
court judges, are subject to assignment 
to duty by the chief district judge. 

Judges may be removed from office 
by a regular superior court judge, 
after hearing. Vacancies in office are 
filled by the Governor, for the unex­
pired term, from nominations submit­
ted by the district har ( if submitted 
within two weeks). 

District Court Prosecutors 
The senior regular resident superior 

court judge appoints a full-time prose~ 
cutor for his district. Full-time assist­
ant prosecutors may be authorized by 
the General Assembly; part-time as­
sistants, if needed, are au thorized by 
the Administrative Officer of the 
Courts, and paid a per diem. All as­
sistants are appointed by the prose-

NOTE : Table 0/ Contents on back. cover. 

cutor, and serve at his pleasure. The 
prosecutor receives $11 ,000 annual 
salary, and full-time assistants receive 
$9,000. Prosecutors may be suspended, 
r'emoved. and reinstated, for the same 
causes and under the same procedures 
as district court judges. Vacancies are 
filled in the same manner as the original 
appointment. 

Superior Courl 
Assislanl Solicilors 

Assistant solicitors become State 
employees. The Administrative Offi­
cer of the Courts determines the need 
for assistant solicitors, by solicitorial 
districts. They are paid $}5 per day 
and serve at the pleasure of the solici­
tor who appoints them. This change 
is effective throughout the State in De­
cember. 1966. 

Dislricl Courl Magislrales 
Magistrates for each county are ap­

pointed for two year terms by the 
senior regular resident superior court 
judge, on nomination of the clerk of 
superior court. They are officers of the 
district court, and subject to the sup­
ervision of the judge in nondiscretion­
ary matter:s, and to the clerk in cler­
ical matters. They are full-time or 
part-time officials, as determined by 
the chief district judge, and their sal­
aries, to be paid by the State, range 
from $1200 to $6000 per year, in ac­
cordance with their duties. If the 
minimum quota (never less than one) 
of magistrates in a county proves to 
be inadequate, additional magistrates 
within a maximum quota per county 
may be authorized by the Administra­
tive Office, on recommendation of the 
chief district judge. 

The magistrate's authority in crim­
inal matters is limited to accepting 
guilty pleas in certain cases formerly 
within the jurisdiction of justices of 
the peace, to issuing warrants, and to 
conducting preliminary examinations 
in misdemeanor cases. For minor traf­
fie offenses, the fine is set in advance 
by the chief district judge, so that the 
magistrate has neither trial nor sen­
tencing discretion in this type of case. 
In civil cases, the magistrate is au­
thorized to try small claim cases in­
volving up to $300, plus summary 



ejectment, on assignment of the chief is ~esponsible for operating such ma­
district judge. In addition, the mag- chinery, and for preserving the record 
istrate is assigned those civil, quasi- thus produced. 
judicial functions, (such as marriage) 
formerly discharged by justices of the Jury Trials 
pt:ace. In criminal cases there is no jury 

Clerk of Superior Court ~n district court, or before the mag-
'T'h ' 'I k f .. lstrate. On appeal from the magistrate 

e c er 0 superior court assumes h d 
the clerical functions of the district to t e istrict judge, or from the dis­

trict court to the superior court, trial court. There is no separate clerk of . d 
IS e novo. In civil cases, tnere is no district court. The clerk of superior b 
jury efore the magistrate, but there 

court operates one unified, consoli- . 
dated clerk's office for the trial divi- 1S a 12-man jury in district court, on 

demand. Appeals from district court 
sions of the General Court of Jus tice. h 

are on t e record, on matters of law 
In counties in which additional seats to the superior court. ' 
ot dist;i~t . court -are auc'ilorized, the 
I k Criminal Jurisdiction c er furnishes assistants and depu-

ties as needed to serve at the additional The superior court retains exclusive 
seat, but the clerk's office at the county . jurisdiction over felonies, and with 
seat remains the permanent depository certain minor exceptions, the district 
for official records. court has exclusive jurisdiction over 

The clerk's function as judge of · misdemeanors. Indictment by grand 
juvenile court (in about 90 counties) jury and trial by petit jury in the 
is transferred to the district court superior court remain unaffected. Pre­
judge. His function as judge of pro- liminary examinations in felony cases 
bate remains undisturbed. are conducted by the district court 

To compensate the. clerk for his judge (not the magistrate). Clerks 
increased clerical responsibilities, and and magistrates issue warrants and set 
to recognize his judicial responsibili- bail. (Law enforcement officers are · 
ties, the annual salary of the clerk is prohibited from exercising these func­
fixed at from $6500 to $18,000, de- tions.) 
pending on the population of his coun- Civil Jurisdiction 
ty. This salary is paid by the State. The clerk of superior court retains 
In return, the clerk gives up all fee exclusive original jurisdiction over the 
compensation. probate of wills and the administration 

Assistant and deputy clerks are ap- of decedents' estates. Civil jurisdic­
pointed by the clerk, and serve at his ti.on, otherwise, is concurrent between' 
pleasure. They are paid by the State, . the . trial divisions of the General 
m accordance with a schedule to be' Cout·t of Justice. The proper division 
determined by the Administrative Of- . lor cases involving amounts in contro­
fic~, after consultation with local 'versy of $5000 or less, is the District 
officials. · Court Division, however; and cases in­

Court Reporters 
Court reporters are appointed by 

the senior regular resident judge, for 
the superior court, and by the chief 
district judge, for the district court. 
Compensation is set by the appoint­
ing judge, within limits fixed by the 
Administrative Office. If a reporter is 
not available, on request of the senior 
regular resident superior court judge, 
or the chief judge, electronic record­
ing equipment will be furnished by 
the State. The clerk of superior court 
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volving amounts in controversy of 
more than $5000 are properly filed in 
the Superior Court Division. By con­
sent of the parties cases may be filed 
and tried in the "improper" division, 
since jurisdiction is concurrent. No 
justiciable matter is ever "thrown oU:t," 
therefore, for lack of jurisdiction. Ex­
ceptions to the general rule of the 
amount in controversy determining 
the proper forum arise in certain spe­
cific subject matter categories. For 
example, civil domestic relations mat­
ters are assigned to the district court, 
and the superior court is the proper 
forum for constitutional issues, spe­
cial proceedings, condemnations, cor­
porate receiverships and reviews of 
administrative agency rulings. 

Small Claim Actions 
On request of the plaintiff, a civil 

action . involving an amount in con-

troversy not in excess of $300, or sum­
mary ejectment, may be assigned by 
the chief district judge to a magistrate 
for trial. The defendants must be resi­
dents of the county of the magistrate. 
Process is issued by the clerk, and 
simplified trial procedures are pro­
vided, If the chief judge fails to as­
sign the action to a magistrate within 
5 days, it is tried in district court in 
accordance with the regular rules pro­
vided for civil cases generally. 

Appeals from District Court 
in civil actions, appeals · from di~~ 

tric t court are on the record, on mat­
ters of law or legal inference. The 
right of appeal is unlimited. A sim­
pl ified appellate procedure from the 
district court is provided. 

Civil and Criminal 
Procedure Generally 

Except as necessarily changed by 
the shift to a system of district courts, 
and the advent of the magistrate as an 
officer of the district court, the civi l 
and criminal procedure now set forth 
in Chapters 1 and 15 , respectively. 
of the Gene.ral Statutes, remains sub­
stantially unchanged. Procedures in 
juvenile matters, set forth in Chap­
ter 110, Article 2, are also unaf­
fected. 

Expenses of the 
Judicial Department 

In district court districts , all oper­
ating expenses of the Judicial Depart­
ment are borne by the State. This in­
cludes salaries of all judges, solicitors 
and prosecutors and their assistants, 
clerks and all employees of their of­
fices ' magistrates, and reporters. It 
also · includes books, supplies, records , 
and equipment in the clerk's office, 
and the fees of all jurors and of wit­
nesses for whom the government is 
responsible. Counties and ci t ies retain 
responsibility for providing physical 
fa cilities for the courts, such as court­
rooms and clerks' offices. 

Uniform Costs and Fees 
The present piecemeal approach to 

COSts and fees is abandoned in favor of 
a lump-sum, averaging of costs (per 
type of case and court) approach. In 
civil actions, special proceedings and 
the administration of estates, there are 
only two cost items: a General Court 
of Justice fee, which accrues to the 
State for support of the cour ts gen­
eralIy, and a "facilities" fee, which 
accrues to the county or ci ty suppIy-­
ing the physical facilities. T he ~ 
of the fee in each case varies ,,;m " 



na ture of t he ac tion or proceeding, 
and with the court in which it is t-ied. 

In criminal actions, there are four 
items in the uniform bill of costs. 
In addition to the GCJ fee and the 
facilities fee , there is a law enforce­
ment officers' fee of $2, chargeable 
for each arrest or personal service of 
criminal p rocess, and payable to the 
county or city whose officer performed 
t he service. The fourth item is a $3 
Law Enforcement Officers' Benefit 
and Retirement Fund fee which em­
bodies the present' fee for this pur­
pose (G.S. 143-166), plus an addi­
tional $1 to provide increased bene­
fits in compensation for the abolition 
of various local benefit funds. 

In addition to these four basic cost 
items, in a particular case additional 
expenses, such as fees of witnesses, 
jurors, and court-appointed guardians 
ad litem, commissioners, etc., may 
be incurred. These chan~es are assess­
lble against the party liable in addi-

tion to the basic items. W itness fees 
are proposed at $3 per day, plus mile­
age, and juror fees are set at $7 per 
day, plus mileage. A short special fee 
bill for the miscellaneous services ren­
dered by magistrates and clerks is also 
authorized, and the civil process and 
related fees chargeable by sheriffs are 
lumped into five all-inclusive, uniform 
categories. No charges of any kind 
other than those specified in the bill 
may be imposed. All fees of officials 
accrue to the government unit con­
cerned; none accrues to individuals. 

Administrative Office of 
the Courts 

A Director of an Administrative 
Office of the Courts is appointed by 
the Chief Justice. The Director is a 
non-judicial, housekeeping officer, re­
sponsible for a variety of administra­
tive functions of the Judicial Depart­
ment. His major functions include 
fixing the number of employees in the 

clerks' offices, and setting their salary 
schedules; determining the salaries of 
magistrates, after consultation with 
the chief district judges; preparing 
the budget for the Judicial Depart­
ment; prescribing uniform forms, rec­
ords and business methods for the of­
fices of clerks; keeping statistics; and 
assisting the Chief Justice in the as­
signment of judges and the Supreme 
Court in scheduling sessions of su­
perior court. 

Conclusion 
The foregoing highly conderu;ed 

version of the Commission's recom­
mendations is not intended to serve as 
a substitute for the bill itself. For 
precise particulars, the actual lan­
guage of the proposed legislation 
should be studied. 

The Judicial Department Act of 1965 

A ten year crusade for the improve­
ment of North Carolina's system of 
lower courts came to a fruitfu l 
climax in the General Assembly on 
April 27 when the presiding office-:-s 
of the House and Senate signed into 
law the "Judicial Department Act of 
1965" (Ch. )10, S. L. 1965). This 
far-reaching court reform legislation, 
drafted after many months of pains­
taking work by the Courts Commis­
sion, slipped through the legislature 
with-to some-surprising ease. 

The summary of the Court Com­
mission recommendations, set out in 
the March, 1965, issue of Pop-ular 
Government, is an accurate reflection 
of the provisions of the Act as enact­
ed, with two modifications of interest 
primarily to lawyers: district bars will 
not formally endorse candidates for 
district jud~eships , and any civil case 
tried initially in the new district court 
may be appealed to the Supreme Court 
as of right. * These two changes were 

*These changes have been maae in 
precedjn~ rr print front the March, 
1965 issue. 

made in committee. Only one seriom 
challenge to any part of the bill was 
made on the floor. This was a pro­
posed amendment to provide for the 
popular district - wide election of 
prosecutors (rather than appointment 
by the resident superior court judge). 
Effectively sponsored in the Senate bv 
Sen. King- of Scotland County, and 
Sen. Robert Morgan of Harnett, and 
opposed with equal effectiveness by 
Court Commission Chairman Sen. 
Lindsay C. Warren, Jr., of Wayne 
County, the amendment was defeated 
36 to 10. In the House under the able 
leadership of Court Commission mem­
ber an'; " soeaker-t" lect" Rep. David 
Britt of Robeson County, the amend­
ment w as able to muster only five 
votes. 

Schedule of Implementation 

The Act becomes effective on July 
I, 1965, but no major impact will be 
fclt in a particu lar county until a 
district COurt is established (activat­
ed ) therein. Activation occurs in ac­
cordance with a schedule to be com­
pleted in December, 1970. In phase 
one of the schedule, district courts 

are activated in six judicial distncts 
in December, 1966. The box chart on 
page 6 furnishes further details con­
cerning these twenty-two counties. 

Law Enforcement Benefit Fund 
Changes. A companion bill, to raise 
the costs of court (in criminal con­
viction cases) assessed for the benefit 
of the Law Enforcement Officers' 
Benefit and Retirement Fund from $2 
to $3, was also cnacted without op­
position. This Act (Ch. 351, S.L. 
1965) amends G.S. 143-166, by pro­
viding a separate fund, supported by 
the additional $1 costs of court as­
sessment, to be used for a death bene­
fit (and other benefits) for all law 
enforcement officers. Costs of court 
assessed for all local benefit funds are 
repealed on the effective date of this 
Act, 1 July 1965. These changes are 
effective in all 100 counties of the 
State on that date . 

Other Early Effect s of Act. In the 
coming biennium, in 22 counties, the 
nomination and election of district 
court judges (spring and fall of 
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General Court of Justice - Superior 

Uniform Costs 

I. Uniform Costs and Fees: Criminal Action Civil Action 

M-$ 2 
Law Enforcement (to county or DC- 2 Not applicable 
city) 

SC- 2 

M-$ 2 M-$ 2 
Facilities (to county or city) DC- 2 DC- 5 

SC- 15 SC- 5 

M-$ } 

LEOB & RF (to State) DC- } Not applicable 

SC- } 

M-$ 8 M-$ }-6 

General Court of Justice (to State) DC- 8 DC- }-6-10 

SC- 20 SC- 20 

The General Court of Justice and Facilities fee are payable in advance (except in civil 
actions in forma pauperis). In special Proceedings and Estates, $13 and $8, respectively, 
of the GCJ fee are payable in advance. 

Costs on appeal are cumulative. 

II. Additional expenses: Criminal Action Civil Action 

1. Witness fees 
$3 per day plus mileage round trip 

Same as in criminal 
each day 

2. Expert witness fees As provided by law As provided by law 

}. Counsel fees As provided by law As provided by law 

4. Cost on appeal to Super. Ct., 
As provided by law As provided by law transcript of testimony 

5. Fees for personal service of civil 
Not applicable As provided by law process 

6. Fees of guardians ad litem, next 
Not applicable As provided by law friends, referees, etc. 

7. SPecial jury fee Not applicable Not applicable 

8. Jail Fee $2 per day $2 per day 

(Editor's note: The above chart is taken from the 
Courts Commission's Report to the 1965 General As­
sembly. 11 is based on the provisions of Article 28 of the 

Judicial Department Act of 1965 (Ch. 310, S.L. 1965, 
ratified 27 April 1965 ). The above costs are chargeable in 
22 counties of the State on the first Monday in December, 
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)urt and District Court Divisions 

ld Fees Bill 

Special Proceedings Estates 

Not applicable Not applicable 

SC (CSC)-$2 SC (CSC) - $2 

Not applicable Not applicable 

SC (CSC) - $1J plus $.20 per SC (CSC) - $8 plus 
$100 valuation of land not to $100 valuation of 
exceed a maximum additional 

property, limit $1,000 cost of $100 

Basic Cost,s and Fees: I Mag I DC 
Criminal Action I $15 I $15 
Civil Action I $ 5 -8 I $ 8-15 

Special Proceedings Estates 

Same as In criminal Same as in criminal 

As provided by Jaw As provided by law 

As provided by law As provided by law 

As provided by law As provided by law 

As provided by law As provided by law 

As provided by law As provided by law 

S2 per juror Not applicable 

Not applicable Not applicable 

$.10 per 
personal 

I SC 

I $40 
-

I $25 

Miscellaneous GCl Fees and 
Commissions, (to State) 

(a) Commitment of the mentally ill, 
etc., $10. 

(b) Foreclosure, $10. 

( c) Inventory of safe deposits, $5. 

(d) Proceeding supplemental to exe-
cution, $ 5. 

(e) Confession of , judgment, $4. 

( f) Taking a deposition, $3. 

(g) Registration of professional and 
technical persons, $2. 

(h) Execution, $2. 

(i) Notice of resumption of maiden 
name, $2. 

(j) Taking an acknowledgment or 
administering an oath, or both, 
with or without seal, each certifi-
cate, $1. 

(k) Bond, taking justification or ap-
proving, $ 1. 

(I) Certificate, with seal, $1. 

(m) Recording or docketing (includ-
ing indexing) any document, per 
page or fraction thereof, $1. 

(n) Prepara tion of COpies, including 
transcripts, per page O~ fraction 
thereof, $1. 

(0) Substitution of trustee, $1. 

(p) Issuing pistol permit, $1. 

(q) Probate of any instrument, $.50. 

(r) 3 % commission on G.S. 2- 5 3 and 
G.S. 28-68 funds. 

Above chargeable only when not part 
of another fee bill. When two or more 
items involved, charge is for greater 
only. 

Magistrate's SPecial Fees: 

(a) Marriage, $4. 
(b) Year's Allowance, $4. 

(e) Deposition, $3. 

(d) Acknowledgement, $.50. 

(e) Other stat. function, $1. 

1966. UnifoNn fees for sheriffs, included in the Act, are 
not shown above. The chart is unofficial, and does not 

cover all situations. In actual cases, the language of the 
law itself should be consulted.) 
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1966) will take place, and clerks of 
superior court will nominate magis­
trates for appointment by superior 
court judges. 

There will be a need to make 
budgetary adjustments in these coun'­
ties for the fiscal year 1966-67 be­
cause in December, 1966, the operat­
ing expenses of the Judicial Depart­
ment will become a State responsi­
bility. Subchapter VI of the new law 
prescribes detailed guidelines for fi­
nancing the new system of courts, 
and an unofficial chart of costs of 
court in the unified General Court of 
Justice is set forth on the immediately 
preceding pages of this article. 

Also in December, 1966, assistant 
solicitors (Superior Court) become a 
state responsibility in all counties. rhe 
effect of this change will be limite.d 
to those 15 or 20 counties which now 
provide an assistant to the superior 
court solicitor. 

In the counties affected in 19 66, 

the following cities may have some 
s:zeable budgetary adjustments to 
make: Hickory, Fayetteville, Canton, 
Elizabeth City and \Vaynesville. This 
is so because of the lbolition of a city 
court, or of ;l county court st:pported 
in part by a city. To a minor extent 
ether cities in the initial 22 counties 
may be directly or indirectly affected. 

Law enforcement officials in the. 22 
counties will be particularly con­
cerned with the fact that in Decem­
ber, 1966, Mayor's courts and justice 
of the peace courts ace abolished. 
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DISTRICT COURTS AND COURT OFFICIALS, DECEMBER, 1966 

Jud. District Full Time 
Dist. Judges Asst. Pros. County 

12 

14 
16 

25 

30 

2 

4 

3 
3 

2 

o 

o 

o 

Camden 
Chowan 
Currituck 
Dare 
Gates 
Pasquotank 
Perquimans 
Cumberland 
Hoke 
Durham 
Scotland 
Robeson 

Burke 
Caldwell 
Catawba 
Che,okee 
Clay 
Graham 
Jackson 
Macon 
Swain 
Haywood 

Magistrates 
Min. - Max. 

1 
1 
1 
1 
1 
2 
1 
4 
1 
3 
2 
7 

2 
4 
2 
1 

2 
2 
2 
2 
3 

2 
3 
2 
3 
3 
3 
3 
6 
3 
6 
3 

12 

4 
6 
3 
2 
3 
3 
3 
3 
4 

Additional 
Seats of Conrt 

Fairmont 
Maxton 
Red Springs 
Rowland 
St. Pauls 

Hickory 

Canton 

Magistrates, as officers of the district 
coun, will only be partial rephce­
ments, smce they will not be em­
powered to try not guilty cases. Ar­
rest and search warrants will be . is­
sued by clerks of court and J?agis-

trates only, not by· law enforcement 
officers. Sheriffs' fees, including all ar­
rest fees, become uniform through­
out the State, and accrue in all cases 
to the government (not to an indi-, 
vidual). 0 



The Administrative Office of the Courts 

The Judicial Article of the North 
Carolina Constitution, rewritten in 
1962, creates a single, unified, three­
level General Court of Justice for the 
entire State, and provides for creation 
of an "administrative office of the 
courts" to «carry out" the provisions 
of the Article. The ttJ udicial Depart­
ment Act of 1965," enacted by the 
General Assembly last April, actually 
created this office. Thus North Caro­
lina joins some 30 other states which, 
since the late 1930's, have established 
such an office. 

Typically, an administrative office 
of the courts (as they are nearly al­
ways called) is established on the level 
of the highest court of a state, and is 
charged, as the name implies, with 
haI]..dling a large variety of adminis­
trative functions peculiar to the ju­
dicial department of the government. 
In doing so, the administrative office 
relieves the judges of a great number 
of time-consuming nonjudicial chores 
which might otherwise interfere with 
the efficient performance of their pri­
mary judicial functions. The North 
Carolina Administrative Office is no 
exception to the general rule. 

The 1965 Act provides that the 
Chief Justice of the State Supreme 
Court shall appoint the Director of 
the Administrative Office of the 
Courts, who shall serve at his pleasure. 
On July 1, the Chief Justice appointed 
the Honorable J. Frank Huskins, Res­
ident Superior Court Judge of the 
24th Judicial District, to the office of 
Director. The appointment is a par­
ticularly fortunate one, for Judge 
Huskins brings a wide background of 
experience in the legislative, executive 
and judicial branches of state govern­
ment to this important new office. 
The judge, who was born in Toledo, 
North Carolina, attended the Univer­
sity of North Carolina (A.B., 1930). 

,He also studied law at Chapel Hill, 
and practiced law in Burnsville for a 
number of years prior to serving in the 
General Assembly as the representative 
from Yancey County in 1947 and 
1949. He was appointed to the In­
dustrial Commission in 1949, and 
served as its chairman for several 
years. For the past ten years he has 

seen service as a regular superior court 
judge, and has held court in nearly 
half of the counties of the State. Few 
peoples in North Carolina are as well 
equipped as Judge Huskins for should­
ering the many difficult new responsi­
bilities which are his as Director of the 
Administrrative Office. 

Judge H1tSkins 

Article 29 of the Judicial Depart­
ment Act is devoted to the organiza­
tion and functions of the Administra­
tive Office, and Sec. 7A-343 lists ten 
major duties of the Director. But so 
interrelated are the functions of the 
office with all levels of the General 
Court of Justice, with various agen­
cies of the executive branch, and with 
the General Assembly, that the Office 
is mentioned in no less than 19 other 
sections of the Act. It will be the 
objective of this article t6 classify and 
discuss these duties and functions . . 

Functions Within 
the Judicial Department 

Appellate Division 

The primary, overall function of 
the Director, or Administrative Of­
ficer, as he is alsO called in the Act. 

is to supervise the nonjudicial busines~ 
operations of the three levels of the 
General Court of Justice - the Ap­
pellate Division (Supreme Court), the 
Superior Court Division, and the Dis­
trict Court Division. Since there is 
only one Supreme Court, and it has 
its own marshal, clerk, librarian and 
reporter, the Director will have few 
time-consuming duties involving this 
Division. Under the new law he is 
charged with preparing its portion of 
the departmental budget, procuring 
equipment, books and supplies, and 
assisting the Chi~f Justice in ~he trans­
fer of district court judges for tem­
p~rary or specialized qutie$. (This last 
ftinction is, properly speaking, a Dis­
trict Court Division function, with 
responsibility for its discharge extend­
ing to the highest level, but in any 
event, transfers of district court 
judges are not likely to occur on an 
extensive scale.) He must also submit 
an annual report on the work of the 
Department to the Chief Justice 
(sending , a copy to each member of 
the General Assembly), and perform 
such additional duties as may be as­
signed by the Chief Justice. 

The Assistant Director (also sta­
tutory) of the Administrative Office, 
to which post the Chief Justice has 
appointed his former administrative 
assistant, Bert Montague, is specifical­
ly charged with responsibility for as­
sisting the Chief Justice in the assign­
ment of superior court judges, and in 
assisting the Supreme Court in the 
preparation of calenda~ of superior 

. court trial sessions. These latter two 
functions were formerly perfonned by 
Mr. Montague as administrative ass~~t­
ant; but this iosition has been absorbed 
and superseded by the Administrative 
Office of the Courts, which now has 
administrative responsibility for the 
entire Judicial Department. 

Superior C()Urt Division 

The establishment 'of the Admin­
istrative Office should require no ma­
jor adjustments in the day to day 
operations of the .superior court judges, 
or in the relation of die judg!s to the 
State. Assignnients of judges and cal­
endarin~ of superior court sessions will 
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be carried on as in the past, the key 
official, Mr. Montague, merely having 
changed titles while continuing to 
perform these chores. The judges and 
the State, however, will have new re­
sponsibilities with respect to court re­
porters and magistrates. 

If the senior regular resident su­
perior court judge finds that human 
court reporters are unavailable, he 
may request the Administrative Of­
fice to supply electronic recording 
equipment. Should he continue to 
utilize live reporters, he appoints the 
reporters (for the superior court), 
and determines their compensation and 
allowances, within limits set by the 
Director of the Administrative Office. 
Compens\ltion and allowances of re­
porters thus need not necessarily be 
uniform statewide, bu~ may vary from 
district to district. . " '" 

The senior regular resident superior 
court judge is required to appoint the 
number of magistrates prescribed by 
law for each county in his district, 
from nominations submitted by the 
clerk of superior court in each county. 
Before this procedure can be intelli­
gently carried out, the salary of each 
magisterial office must be "known; 
and the setting of individual magis­
terial salaries is the responsibility of 
the Administrative Officer. Close col­
laboration between the judge and the 
Administrator concerning the pro­
posed location and duties of each 
magistrate will be necessary prior to 
arriving at an equitable salary figure. 
Once a chief district judge is ap­
pointed, he will replace the superior 
court judge in the collaboration pro­
cess (but not in the appointment pro­
cess). The responsibility of the Ad­
ministrator over salaries continues, 
however, as to magistrates in both the 
minimum and maximum quotas for 
each county. Initially, at least, this is 
likely to be a time-consuming task, 
a matter of trial and error requiring 
adjustments from time to time, espe­
cially in counties allotted several mag­
istrates. It is further complicated by 
the possibility that the initial mini­
mum quota of magistrates may turn 
out to be inadequate for the peculiar 
needs of an individual county, in 
"which event, on recommendation of 
the chief district judge, the Adminis­
trator may authorize an additional 
magistrate or magistrates from that 
county's maximum quota. Close at­
tention to the workings of the judicial 
process on the lowest level in each 
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county will thus be necessary, in the 
interests both of fair distribution of 
magisterial manpower among counties 
in comparable situations; and the most 
efficient use of State funds. 

Under the terms of the 1965 Act, 
su.perior cO'ltrt assistant solicitors be­
come a State responsibility in all dis­
tricts on the first Monday in Decem­
ber, 1966. A solicitor will no longer 
be dependent upon the counties of his 
district for assistants, but in each case 
will have to justify the need for an 
assistant (or assistants) to the Ad­
ministrative Officer, whose duty un­
der the Act it is to authorize assistant 
solicitors. Assistants may. be designated 
either on" a district wide or an indi­
vidual cOllnty basis, p~esumably upon 
the recommendation of die district so­
licitor, w~o w~l1 ch09se them. Assist­
ant solicitors will receive $35 per day 
for each authorized day's work in 
court. Since none of the counties be­
ing activated as district court counties 
in 1966 now regularly authorize the 
district solicitor to employ an assistant 
solicitor, this is not likely to be a 
major problem for the Director in the 
next biennium, but there is a proba­
bility that the General Assembly in 
1967 will make some substantial 
changes in the present solicitorial or­
ganization. In any event, this is an­
other facet of superior court adminis­
tration on which the Administrator 
must keep a watchful eye. 

With no other official in the entire 
Judicial Department will the Admin­
istrator have a closer and more de­
tailed working relationship than with 
the clerk of superior court. Although 
the clerk continues to be elected by 
the people of his county under the 
1965 Act, he will in fact become far 
more an official of the State than of 
his county, and in most nonjudicial 
matters the Director will become his 
administrative superior. In many ways, 
the routine of the clerk's office is con­
ducted differently from county to 
county, and the coming uniformity 
requirement is undoubtedly highly de­
sirable. However, it is no exaggeration 
to say that the duties imposed upon 
the Director with respect to the office 
of the clerk of superior court compose 
the most difficult, time~consuming, 
and in some respects, the most sensi­
tive responsibilities of the Adminis­
trative Office. 

Under the 1965 Act the clerk 
and all of his office personnel become: 
State officials. The number of clerical 

employees, their classification (assist­
ants, deputies, etc.), and their salaries 
become the responsibility of the Ad­
ministrator. Under the new law, prior 
to setting salaries in any county, the 
Administrator is to consult with the 
clerk and with the board of county 
commissioners (or its designee), a~d 
also must take into account" the "sal­
ary levels and the economic situation 
in the county." It remains to be seen 
whether the guidance afforded by these 
consultations and considerations will 
be a genuine aid to the Administrator. 
It is true that the situation in no two 
counties with respect to caseload, 
seats of court, adequacy of present 
personnel, economic status, etc., will 
be the same, and the statutory guide­
lines offer abundant authority and 
reason for varying numbers and sal­
aries of clerical personnel from county 
to county. But they also make it much 
more difficult to arrive at general 
rules which can be applied to groups 
of counties, and make countless in­
dividualized decisions practically man­
datory. Fortunately for the Adminis­
trator, few of the 22 counties being 
activated in 1966 have more than one 
or two employees in addi tion to the 
clerk himself. 

Personnel problems beyond doubt 
will be a major difficulty facing the 
Administrator, but dwarfing these in 
complexity are his duties concerning 
the general administration of the 
clerk's office. Three separate sections 
of the new law deal with this: 

HThe Administrative Office of 
the Courts and the Department 
of Administration, subject to the 
approval of the State Auditor, 
shall establish procedures for the 
receipt, deposit, protection, in­
vestment, and disbursement of all 
funds coming into the hands of 
the clerk of superior court ... " 
(Sec.7A-10J.) 

[The clerk of superior court] 
" .•. maintains, under the super­
vision of the Administrative Of­
fice of the Court, an office of 
consolidated records of all judicial 
proceedings in the Superior Court 
Division and the District Court 
Division of the General Court of 
Justice in his county. Such records 
shall include all those books, rec­
ords and indexes required to be 
maintained by G.S. 2-42, adapted 
j.n a form and style prescribed. 



by tbe Administrative Office of 
tbe Courts, for the purpose of 
maintaining uniform consolidated 
records of both trial divisions of 
the General Court of Justice;'~ 
s.c.7A- lSO (c).) 

[The Administrative Officer 
shall] " Prescribe uniform admin­
ist rative and business methods, 
systems, forms and records to be 
used in the offices of the clerks 
of superior court." (Sec. 7A-343 
(c ) . ) 

The broad sweep of these provisions 
makes it clear that local variations in 
practically any aspect of the clerk's 
duties, other than those functions in­
volving his judicial discretion, are 
henceforth to be subordinated to the 
Administrator's uniform regulations; 
-and that literally a monumental effort, 
extending perhaps over several years, 
will be necessary for the Administrator 
to comply with the law. Undoubtedly 
the active and sympathetic coopera­
cion of the clerks themselves, as well 
as t he State officials mentioned in the 
sta tute, will be eagerly sought and 
carefully considered. 

The Director of the Administrative 
O ffice and the derks of superior 
court will have yet additional business 
relations. The former must prescribe 
bonds (faithful performance of duty) 
for c1etks, and for all assistants and 
deputies; prescribe accounts and rec­
ords to be kept by the magistrate, 
under the general supervision of the 
clerk of superior court; approve the 
budget for each clerk's office; with 
other state officials, prescribe proce­
dures for the payment of w itnesses 
and jurors, and the procurement of 
small supplies locally; procure and dis­
tribute equipment, books, forms, and 
supplies for the clerks' offices j bien­
nially in September notify each clerk 
of the salary schedule for the magis­
trates to be appointed in his county; 
and require of each clerk pertinent 
financial and judicial statistics on the 
basis of which an accurate picture of 
the operations of the Judicial Depart­
ment can be made. The clerk of su­
perior court is the key figure in the 
judicial system on the local level, just 
as the Administrator is the key figure 
for the State as a whole, and a close 
mutual understanding and cooperation 
between these officials is absolutely 
essential to an efficient court system. 

District Court Division 

Unlike the Appellate and Superior 
Court Divisions of the General Court 
of Justice, the District Court Division 
is entirely new, existing only on pa­
per, and it. must look to the Admin­
istrative Officer for midwifery serv­
ices, nursing care, adolescent guid­
ance, and leadership in its eventual 
maturity. 

On this level the key local jll.dicial 
official is the clrief district judge, 
with whom the Administrative Of­
ficer will work in several areas. One 
significant function involves approval 
of courtroom facilities at additional 
(non-county seat) sites of court. 
Even though such sites have been auth­
orized by the General Assembly, ac­
tual sessions of court are not required 
unless these two officials concur that 
the physical facilities are adequate. 
This joint approval is likely to re­
quire, in some instances, a significant 
improvement in current physical ac­
commodations and in the concomitant 
judicial atmosphere. 

In districts embracing counties with 
over 100,000 population (Durham, 
and Cumberland-Hoke, in 1966) the 
chief district judge and the Adminis­
trator may jointly determine that 
"special counselor services" should be 
made available to the district judge 
hearing domestic relations and juve­
nile cases. In this event, the Admin­
istrator may authorize. a chief coun­
selor and a number of assistant counse­
lors, and set their salaries, after giving 
due regard (again) to the salary lev­
els and the economic situation in the 
district. (Actual appointment of coun­
selors is by the chief district judge, 
and they serve at his pleasure.) 

As noted earlier, the Director sets 
the salaries of all magistrates and cler­
ical employees. He also has final au­
thority over the increased salary of a 
holdover judge in those districts in 
which the chief district judge assigns 
a holdover judge to duties in excess 
of those which he was formerly per­
forming as a lower court judge. 

With respect to the appointment of 
district court reporters, or to the pro­
curement of electronic court report­
ing equipment, the functions of the 
chief district judge and the Admin­
istrator parallel those of the senior res­
ident superior court judge and the Ad­
ministrator at the superior court lev­
el. This arrangement makes it possible, 
even probable in the long run, that 

both live and mechanical court report­
ing will be utilized in the same dis­
trict. This potential competition of 
man v. machine is all to the good i 
whichever wins out, if indeed, either 
does, the end result can only be great­
ly increased (and greatly needed) ef­
ficiency in court reporting. 

District judges are subject to trans­
fer by the Chief 'Justice from one dis­
trict to another for temporary or spe­
cialized duty. Under the new Act it 
is the duty of the Administrative Of­
ficer to assist the· Chief Justice in this 
task. While this function may be ex­
ercised but rarely, it is likely that 
the Administrative Officer, prior to 
effecting such transfers (in the name 
of the Chief Justice ~ will consult with 
the chief district judgers) con­
cerned. 

On the district court level the most 
important administrative official is, of 
course, the superior cO'Urt clerk. This 
terminology is unfortunate and con­
fusing, but nevertheless accurate. The 
superior court clerk by law is charged 
with performing all the clerical duties 
connected with the district court, and 
he in fact presides over one unified 
clerk's office for both trial divisions 
of the General Court of Justice. His 
title is frozen in the Constitution, else 
he might well be called simply "clerk 
of court" or some similar less restric­
tive title. The detailed relationships 
of the Administrator to the clerk of 
superior court have already been enu­
merated. These relationships apply to 
matters on the district court level, and 
they are no less important because not 
repeated here. As a matter of fact, 
they may be more important, because 
the clerk in some instances will be 
performing functions (especially in 
the criminal law field) entirely new 
to him i and he will need maximum 
guidance from the Administrator in 
the clerical details associated exclu­
sively with this trial level. 

Prosecution of criminal offenders in 
the district courts will be by full time 
prosecutors, aided, in the larger dis­
tricts, by full time assistant prosecu­
tors, all paid by the State. Some dis­
tricts will need assistant prosecutors, 
but not on a full -time basis. Prose­
cutors of districts who need part-time 
assistants will make an appropriate re­
quest to the Administrative Officer, 
whose duty it will be to allocate per 
diem assistant prosecutors to the var­
ious districts, and to determine the 
number of days for which they will 
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be authorized. Since no two districts 
are comparable in terms of caseload, 
size, travel time between courthouses, 
numbers of sites of court, and other 
pertinent factors, general rules for al­
location of part-time assistant prose­
cutors, as in the case of assistant so­
licitors, will be difficult to formulate; 
and the Director will probably have 
to proceed On an ad hoc basis for the 
indefinite future in approving part­
time assistants for district prosecutors. 

The magistrate is an entirely new 
judicial official. As an officer of the 
district court, he will work under the 
supervision of the chief district judge, 
or the superior court clerk, depending 
on the nature of the particular func­
tion. But, as noted earlier, the Admin­
istrative Officer, after consultation 
wit~ the chief district judge, sets the 
magistrate's pay in each case, author­
izes appointments, when needed, of 
additional magistrates per county from 
the county's maximum quota, pro­
vides for their bonding, and prescribes 
what records they shall keep. Initially, 
these duties of the Administrator will 
take considerable time, but once the 
system is worked out for each county, 
minor annual or biennial adjustments 
should serve to reduce these functions 
to routine, with the sale exception of 
adjusting salary demands with the 
funds available and the duties per­
formed. 

All courts below the superior court 
level cease to exist in each county upon 
the establishment of the district court 
therein. There are ISO-odd courts (not 
including Justices of the Peace) to be 
so replaced. Many of these present 
scats of court will continue as seats 
of district court; others will be elim­
inated. In either case, the records of 
these superseded courts are to be trans­
ferred to the clerk of superior court 
in each county, pursuant to rule of the 
Supreme Court. In some instances, dif­
ficult problems of actual physical con­
trol, security, and availability of rec­
ords, active and inactive, will arise. 
The Supreme Court will undoubtedly 
request the Administrative Officer to 
recommend rules to minimize these 
problems. 

Relations wilh Ihe 
Executive and 
Legislalive Branches 

As chief administrative officer of 
the Judicial Department, the Director 
of the Administrative Office will be 
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the principal agency of contact with 
the executive and legislative branches 
of the State government. The 1965 
Act specifically requires the Director 
to work with the Department of Ad­
ministration to establish procedures for 
the receipt, deposit, protection, invest­
ment, and disbursement of all funds 
coming into the hands of the clerk, 
and to establish procedures on the local 
level for the prompt payment of jur­
ors, witnesses, and small expense items. 
In each case the procedures are to be 
approved by the State Auditor. Un­
doubtedly the advice and assistance of 
budgetary, finance, personnel and pro­
curement employees of the State will 
also be solicited. 

With the legislative branch the Di­
rector will have contact on both the 
local and State levels. He must con­
sult with the c01mty commissioners 
prior to setting salary scales in the 
clerk's office, and he and the chief 
district judge will probably consult on 
occasions with the city governing 
bodies concerning the adequacy of 
proposed courtroom facilities in cities 
which are authorized to have seats of 
court. And when any county, or ·city 
ha ving a seat of court, desires to use 
"excess" facilities fees (G.S. 7 A-J04) 
to retire outstanding indebtedness in­
curred in the construction of the fa­
cilities, or to supplement the operations 
of the General Court of Justice in the 
county, the Administrator must first 
approve the expenditure. Facilities fees 
are intended to be used primarily for 
direct support of courtroom and close­
ly related functions, and not for sup­
POrt of local government operations 
in general, and it will be the duty, 
undoubtedly difficult at times, of the 
Administrator to assess the adequacy 
of these facilities before permitting the 
use of these locally-accumulated funds 
for secondary purposes. 

The Administrator's relationship 
with the members of the General As­
sembly will unquestionably be of crit­
ical importance, especially in the ear­
ly years of the Administrative Office 
and of th.e unified General Court of 
Justice. Not surprisingly, this relation­
ship is not set forth in the law in so 
many words, but is rather to be in­
ferred from certain other language, 
and from a common sense study of the 
1965 Act as a whole. Only one sen­
tence in the entire Act ties the Ad­
ministrator directly and specifically to 
the legislature: Sec. 7A-343 requires 
him to prepare and submit an annual 

report on the work of the Judicial De­
partment to the Chief Justice, and 
"transmit a copy to each member of 
the General Assembly." 

Other powers and duties of the Ad­
ministrator arc likely to be of more 
interest to the legislature than the 
frequently unread pages of the all­
too-common annual report. For ex­
ample, the Administrative Officer 
must prepare the budget for the Ju­
dicial Department. Presumably, if he 
prepares it, he must also justify it be­
fore not only the Advisory Budget 
Commission, but the appropriate com­
mittees of the General Assembly as 
well. Under a State-supported General 
Court of Justice, the budget will be 
a multi-million dollar affair, and in 
the transitional years, to 1971, with 
little or no relevant statistical data 
on which to base reliable estLmates, 
preparation and justification of accur­
ate figures may be extremely difficult. 

Two final duties of the Adminis­
trator, quoted here from Sec. 7 A-
343, are extremely important: 

"(b) Determine the state of the 
dockets and evaluate the practices 
and procedures of the courts, and 
make recommendations concern­
ing the number of judges, so­
licitors, prosecutors and magis­
trates required for the efficient 
administration of justice; ... 
(g) Make recommendations for 
the improvement of the opera­
tions of the Judicial Department; 
..... (emphasis supplied). 
These prOVlSlons are extremely 

broad in scope. The Administrator is 
charged with making a continuous 
study of all phases, administrative and 
judicial, of the operations of the Ju­
dicial Department. When in his opin­
ion, efficient operation of the Depart­
ment requires change, it is his duty 
to formulate recommendations. While 
perhaps some changes can be placed 
in effect on his own authority, or on 
approval of the Chief Justice, ordi­
narily the action agency will be the 
General Assembly itself. Making rec­
ommendatiom in existing law in the 
long run may be the most significant 
function of the Administrative Of­
fice. Certainly the nature and extent of 
these recommendations will playa vital 
part in the administration of justice 
in North Carolina. While this func­
tion under the law is currently shared 
with the Courts Commission and with 
the Judicial Council, the former is a 
temporary body, and the latter's struc-



rote 2nd duties may well be altered 
in the transitional period, 1967-71. 

The Administrative Office of the 
Coons has occupied an office on the 
founh floor of the Justice Building 
in Raleigh. Judge Huskins and Mr. 
~iontague' are hard at work. The ef­
ficient administration of justice over 
the next decade in this State rest 
largely in their able hands. 0 

Traffic Cases and the 
New District Court System 

[Editor's Note. This article, slight­
ly modified, is the text 0/ an address 
by the a"thor before the Standing 
Committee on the Traffic COu.rt 
Program of the American Bar Associa­
tion at its annual convention, Miami, 
Florida, in August, 1965.] 

In April of this year, the North 
Carolina General Assembly enacted the 
«Judicial Department Act of 1965." 
This is the second step in a 10-year 
campaign to modernize and reform 
the State's lower court system. The 
first step was achieved in 1962, when 
the people by popular vote over­
whelmingly adopted an amendment 
to the Constitution which entirely. 
rewrote the Judicial Article. These 
two steps, taken together, over the 
next few years will bring North 
Carolina's court system into the 20th 
century. 

Old Court System 
Following is a very brief outline 

of the present North Carolina court 
sys tem, the inadequacies of which 
gave rise in the mid-50's to the re­
form movement. North Carolina has 
the fairly standard three-level ar­
rangement of courts: the appellate 
level, consisting of the Supreme 
Court; the general trial jurisdiction 
level, consisting of the Superior 
Court, characterized by unlimited 
civil and criminal jurisdiction, with 
indictment by grand jury, trial by a 
constitutional twelve-man petit jury, 
and concurrent jurisdiction (in most 
counties) over misdemeanors; and, on 
the lowest level, a hodgepodge of local 
courts of limited jurisdiction, includ­
ing, at the very bottom, the fee­
COlTloensated Justice of the Peace. 

Under the new court system, the 
Supreme Court will remain un­
changed. Unchanged also will be the 
general t rial jurisdiction court (Su­
perior Court), save for the loss in 
some counties of its concurrent juris­
diction over misdemeanors, and loss 
on the civil side of cases involving 
$ 5 ,000 or less in money value. 

It is on the third, or lowest, level 
of courts that the change is most 
noticeable. Here the entire level is 
swept away - lock, stock, and bar­
rel. North Carolina's present system 
of lower courts - and I use the word 
"system" loosely - consists of about 
IBO city and county courts of every 
conceivable description. These courts 
have been created over the decades 
since the Const~tution of 1868 by 
special acts of the legislature, and by 
general acts with so many local ex­
ceptions as to amount to special acts, 
each amended again and again over 
the years, so that it is literally true 
that no two of these lBO-odd courts 
are alike. They vary in jurisdiction, 
(both territorial and subject matter), 
in procedure, in practices, in organi­
zation, and in costs, from county to 
county and city to city, so that not 
even lawyers, in moving from one 
court to another, know exactly what 
to expect. Some counties have six to 
nine of these courts j other counties 
have none. 

These recorders' courts (to use the 
most common name for them) are 
characterized, except in five or six of 
the largest cities, by par t -t ime judges 
and part-time solicitors. One-fourth 
of the judges have no legal tr:lining. 
They are 10caHy paid, and subject to 
local political influences. Costs of 
'court vary from a low of about $9 
to a high of about $27 for the same 
type of case, giving rise to the sus­
picion that sometimes the court ex­
ists more to earn a profit for the 
local treasury rather than to dispense 
justice. 

At the bottom of this so-called 
sys tem are the Justices of the Peace 
- about 900 of them - stlll com­
pensated in criminal cases entirely by 
fees levied against t he convicted de­
fendant. (If the Justice acquits the 
defendant, he receives no fee for his 
services). The blatant injustice of an 
arangement such as this, plus the 
Justice's unsupervised conduct and 
generally undignified surroundings, 
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were the most frequently cited ex­
amples of the need for court reform 
in North Carolina during the entire 
court reform campaign. 

District Court Division 
In place of this jungle of confus­

ing and inefficient lower courts, 
North Carolina will have a District 
Court Division, which will be the 
lowest level of a three-level, single, 
unified General Court of Justice. The 
two top levels of the General Court 
of Justice are the Appellate Division 
(the present Supreme Court), and the 
Superior Court Division. The two top 
levels are already in existence, and, as 
noted earlier, will continue substan­
tially unchanged. 

The District Court Division will 
sit, as a district court, in each county 
of the state, and will be exactly the 
same in each county - no variations 
in jurisdiction, procedures, organiza­
tion, or costs. The district court will 
have exclusive misdemeanor jurisdic­
tion, and $5,000 money - value civil 
jurisdiction, plus authority in domes­
tic relations and juvenile m-atters. 
The State is divided into 30 district 
court districts, the boundaries of 
which, for reasons of simplicity and 
practicality, are the same as the 30 
superior court judicial districts. Dis­
tricts will thereby be composed of 
from one to seven counties, the aver­
age being three. Each district court 
district will be allotted from two to 
six district court jud~es, depending 
on the population of the district. 
Judges will be elected by the people 
of the district for four-year terms. 
This is a constitutional provision. 
While the national trend seems to be 
away from popular election of judges, 
this issue was thoroughly debated in 
North Carolina in 1959 and 1961, and 
the reform group which urged ap­
pointment or nonpartisan election of 
judges was defeated in the General 
Assembly. For the next few years at 
least, and probably for longer than 
that, judges in North Carolina are go­
ing to be elected in the regular old­
fashioned way. 

District court judges must devote 
their full time to the duties of the 
office - no more part-time judges, 
holding court on Monday morning 
and practicing law or running a store 
the remainder of the week. Judges 
will be paid $15,000 annual salary, 
and required to give up the practice 
of law or other gainful occupation. 

Since there will be, in most dis-
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tricts, three to four judges, there will 
be opprtunity for specialization 
among the judges by subject matter. 
The Chief District Judge (who will 
be appointed by the Chief Justice of 
the Supreme Court) is required by 
statute, to the maximum extent prac­
ticable, to assign himself and the 
other judges of the district so as to 
permit specialization. It is thus pos­
sible - even probable, in the larger 
districts - that traffic cases, for ex­
ample, will be handled by a judge 
who specializes in this type of case, 
and who, in all likelihood, will receive 
special training in this field. In the 
rural, sparsely-populated, two-judge 
districts, specialization will not be 
possible, but the coming of a fu11-
time, career-motivated judge should 
nevertheless be a big improvement 
over the present system. 

Prosecutors in the district courts 
will also be full-time, paid $11,000 
per year, and forbidden to pursue 
any other occupation. Furthermore, 
since the Constitution is silent as to 
how prosecutors should come into of­
fice, they will be appOinted. The leg­
islature felt that the prosecutor 
should be freed of fears of what ·a 
record as a vigorous prosecutor would 
do to his chances for re-election. His 
appointment will be made by the sen­
ior regular superior court judge of his 
district, an official whose every pro­
fessional inclination will be to ob­
tain the most qualified man available 
for the job. 

Under the district court syst.em all 
judges, prosecutors, clerks, and other 
court employees will be paid by the 
State. Compensation will be by salary 
- not fees - and salaries will be 
uniform. The opportunity for undue 
influence which sometimes arises from 
payment of salaries locally will be 
eliminated. Furthermore, · the costs of 
court will be uniform throughout the 
State. For example, a misdemeanor 
conviction - any misdemeanor -
in District Court (in any county of 
the State) will cost $l5. This is a 
standard charge. The fine, of course, 
if any, will remain subject to the 
judge's discretion, but not the cost of 
court. Most of this $15 will go to 
the State to support the Judicial De­
partment, but a fixed portion will be 
retained locally to be used exclusive­
ly to maintain the courtroom and 
clerk's office, and to support law en­
forcement activities. 

Under the 1962 North Carolina 

Constitution, the COurt of the Justice 
of the Peace is abolished outright. 
Since a minor judicial official is still 
needed at the lowest level, however, 
to issue warrants, to conduct problble 
cause hearings and set bail, and to 
dispose of the most petty civil and 
criminal matters, an official known 
as the Magistrate was created. The 
Magistrate, unlike the unsupervised 
Justice of the Peace, is an officer of 
the District Court, appointed by the 
resident superior .court judge, and un­
der the direct administrative control 
of the Chief District Judge. In addi­
tion to issuing warrants, he will he 
allowed to accept guilty pleas in 
minor ($ 5 0 or 3 D-day) criminal 
cases, including some but not all 
traffic offenses, and to try, on spe .. 
cific assi2:nment. small claims not 
over $300 in value. He will receive 
a salary ( $1200 to $6000, depending 
on the work load) paid by the State. 

Traffic Offenses 

With respect to the handling of 
traffic offenses, North Carolina's new 
system may, in some respects, be 
unique. While traffic offenses, like 
other misdemeanors, will be within 
the exclusive jurisdiction of the dis­
trict court, in sonie cases ,they will be 
handled somewhat differently from 
other misdemeanors. Control over 
convictions and sentences in all traf­
fic cases will be vested in district 
judges; magistrates will not be 
allowed to exerClse discretion over 
conviction or sentence in any traffic 
case. All contested traffic cases will 
be heard by the district judge. The 
Chief District Judges, once a year, 
on call of the Chief Justice, will 
meet to formulate a list of traffic 
offenses for which magistrates will be 
allowed to accept written appearances, 
waivers of trial and pleas of guilty. 
For each offense on the list, the 
amount of the fine (or at least the 
upper and lower limits of the fine) 
will also be specified. It is not con­
templated that serious offenses will 
ever be placed on the list, although 
of necessity some of the less hazard .. 
ous moving violations will be listed. 
It is also considered unlikely that of­
fenses for which revocation or suspen­
sion of an operator's license is man­
datory - and there are quite a few 
of these in North Carolina - will be 
placed on the list. The two major 
categories of listed offenses are likely 
to be equipment violations and minor 



speeding infractions. Of course the 
Conference of Chief District Judges 
will be free to place any traffic mis­
demeanor on the list, but in view of 
the present climate in North Caro­
lina which is strongly favorable to 
highway safety measures, this is con­
sidered highly unlikely. If this should 
happen, the legislature would be free, 
of course, to prescribe a list of of­
fenses, such as that set out in the 
Model Traffic Court Act, for which 
court appearance would be manda­
tory. 

The big advantage of this arrange­
men; for the processing of traffic 
cases is that the discretion of the JP­
type lowest judicial officer is removed 
from the traffic picture. The Mag­
istrate is in effect a "violations 
bureau" and nothing more, in traffic 
matters. All authority over traffic 
offenses is centralized in a small 
group of 30 full-time, career-minded, 
highly-trained judges. With the auth­
ority, of course, goes the responsibil­
ity. If the system fails to work, or 
works less well than it should, it will 
be easy to locate the trouble and ap­
ply the cure. 

A traffic offender who desires to 
plead guilty to an offense on the 
waiver list has but to sign a written­
appearance, waiver-of-trial and pIea­
of-guilty form, and leave the amount 
of the fine, plus costs ($15), with 
the Magistrate. The Uniform Traffic 
Ticket, alre~dy in use throughout 
most of the State, will be suitable, 
with some slight modification, for 
this purpose. If the offense charged 
is not on the waiver list, or if the 
motorist wants to plead not guilty, 
he will (if the Magistrate finds prob­
able cause) post bail for his appear­
ance in district court. In many coun­
ties, court will be held daily or al­
most daily, and even in the most rur­
al areas, will be held at least once a 
week. Bail will be set in an amount 
designed to insure the appearance of 
the offender; if he does not appear, 
his bail bond wi ll be forfeited, and 
he will be subject to arrest and trial 
in the usual manner. Uniform bail 
schedules wi ll be within the authority 

• 

of the Conference of Chief District 
Judges. (The whole subject of bail, 
is, of course, undergoing great fer­
ment, and perhaps constitutional 
challenge, so that procedures in this 
area are necessarily subject to adjust­
ment as caselaw developments re­
quire. ) 

The new system will bring about 
a change in prescnt practices with re­
spect to the issuance of warrants. 
Currently in many parts of the 
State, especially the larger cities, a 
practice of warrant issua nce by policc 
desk officers has grown up. This plac­
ing of a judicial function in a law en­
forcement official is admittedly a bad 
practice, if not of shaky consti­
tutionality. The new law provides 
that warrants will be issued by Mag­
istrates and clerks of court only, thus 
completely separating this important 
function from the , hands of the po­
lice. This means, of course, that Mag­
istrates will have to be located at 
various places in the county in addi­
tion to the county seat, for the con­
venience of law enforcement person­
nd, and that Magistrates (and per­
haps some deputy clerks) will have to 
work irregular hours (or at least be 
available) for the same reason, but 
this should present little difficulty 
since such working conditions will be 
known in advance of appointment. 

Nonjudicial Affairs 
Finally, and of great importance, 

the nonjudicial affairs of the entire 
court system are placed under a 
statewide Administrative Officer of 
the Courts, to be appointed by, and 
responsible to, the Chief Justice of 
the Suprcme Court. This office is 
given broad authority under the new 
law to administer the affairs of the 
entire General Court of Justice in a 
business-like manner, freeing the 
judges of all nonjudicial housekeep­
ing. In particular, the Administrator 
will have p~wer to prescribe uniform 
record-keeping and business methods 
for the · office: of clerk of court and 
for the Magistrate, to approve the 
adequacy of cou(troom facilities at 
outlying seats of cc;)Urt (other than 

county seats), to authorize additional 
Magistrates and per-diem prosecutors 
when and where needed, to prepare 
the budget for the Judicial Depart­
ment , to colleee sta tis tics, recommend 
assignments of judges, and make rec­
ommendations for · the improvement 
of the administration of justice gen­
erally. On 1 July 1965 the Chief 
Just ice of the Supreme Court ap­
pointed a superior court judge (J. 
Frank Huskins) to this office, and 
the Judge has already plunged into 
the big task of planning for a radi­
cally new judicial set-up in all 100 
counties of the State. The Adminis­
trator's salary is fixed at $19,500, 
plus very liberal noncontributory re­
tirement benefits, thus refJecting the 
legislative intent that this office 
should carry the respect and prestige 
equal to its assigned responsibilities. 

Gradual Change 
North Carolina is shifting over to 

a new lower court system on a grad­
ual, five-yeat, three-phase schedule. 
Gradual implementation is a constitu­
tional requirement, and in view of the 
tremendous adjustments to be made 
in switching from a 19th century to 
a 20th century court system, it is un­
doubtedly a good thing. Since judges 
must be elected, the schedule of im­
plementation is coordinated with the 
regular election machinery. Twenty­
two counties will elect district court 
judges and enter into the new system 
in 1966; about 60 counties will do 
so in 1968, and the few remaining 
counties will come under the district 
court system in 1970. While total 
100-county implementation is possi­
ble in 1968, it is considered likely 
that at least a few counties will 
choose to hold out, perhaps for politi­
cal reasons if no other, so that total 
implementation is unlikely before 
1970, This lengthy transitional peri­
od gives a va luable opportunity to 
correct, on a small scale, oversights, or 
to make adjustments in the overall 
plan. In a major reorganization such 
as this, undoubtedly some minor mod­
ifications will be required from time 
to time. D 
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The District Court Judge 
• North Carolina In 

In November, 1966, the voters of six judicial districts, 
totalling 22 counties, will elect 17 district court judge~. 
These judges will take office on the first Monday in 
December, 1966, and phase onc of the State's three-phase 
conversion to a new system of lower courts will begin. 
Phase two begins in December, 1968, when several dozen 
district court judges, representing perhaps 20 more judi­
cial districts, and about 60 more counties, will take office. 
In 1970 (phase three) judges will be elected to serve 
the few remaining districts of the State not already under 
the new system. In all, approximately 100 full-time dis­
trict court judgeships will be filled, replacing entirely the 
present patchwork "system" of Iso-odd recorder-type 
judges and courts below the level of the superior court. 

District court judges are elected, and the filing dead­
line for the 1966 primary is fast approaching. In the few 
short weeks remaining, potential candidates for the office 
of district court judge, both from the ranks of incumbent 
recorder-type court judges and from the citizenry gener­
ally, must weigh the pros and cons of public service in 
a new, and largely different, judicial office. This article 
is devoted to a discussion of the office of district court 
judge, with a view to informing both the prospective 
candidate and the voting public. 

District Courts in North Carolina 

Judicial No. of 
Districts Judges Counties 

2 Camden, Chowan, Curri tuck, Dare, 
Gates, Pasquotank, Perquimans 

12 4 Cumberland, Hoke 
14 3 Durham 
16 3 Robeson, Scotland 
25 3 Burke, Caldwell, Catawba 
30 2 Cherokee, Clay, Graham, Haywood, 

Jackson, Macon, Swain 

The North Carolina Constitution, Article IV, Section 
8 states: 
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"The General Assembly shall, from time to time, 
divide the State into a convenient number of local 
court districts and shall prescribe where the Dis­
trict Courts shall sit; but a District Court must 
sit in at least one place in each county. District 
Judges shall be elected for each district for a term 
of four years, in a manner provided by law. When 
more than one District Judge is authorized and 
elected for a district, the Chief Justice of the 
Supreme Court shall designate one of the judges 
as Chief District Judge. Every District Judge shalt 
reside in the district for which he is elected . . . 
The number of District Judges . . . shall, from 
time to time, be determined by the General Assem­
bly. Vacancies in the office of District Judge shall 
be filled, for the unexpired term, in a manner pro­
vided by law ... " 
Section 9 of the Constitution provides that the Chief 

Justice may transfer district judges from one district to 
another for temporary or specialized duty. Subject to the 
Chief Justice's supervision, assignment of district judges 
within each local court district shall be made by the 
chief district judge. Sec. 15 (2) authorizes the General 
Assembly to provide by general law for the removal of 
district judges for misconduct or mental or physical in­
capacity. Sec. 21 provides that when a district court be­
comes operative in a particular county, the lower court 
judges in that county, except mayors and justices of the 
peace, become district judges for the remainder of their 
respective terms. 

There are no other direct references in the Constitu­
tion to the office of district judge. Save for the one 
extremely important restriction that he must be elected, 
the General Assembly was left with a substantially free 
hand as to what kind of creature the district judge was 
to be. 

The General Assembly in the "Judicial Department 
Act of 1965" (Chap. 310, S. L 1965) used its free 
hand to create a judgeship of substantial prestige and im­
portance. First the legislature abandoned the present sys­
tem of part-~ime lower court judges by providing that 
each district court judge must devote his full time to the 
duties of the office. An annual salary of $15,000, to be 
paid by the State, was specified for the office, and district 
judges become regular contributing members of the 
Teachers' and State Employees' Retirement system, and of 
the social security system. Reimbursement for judicial 
travel and subsistence will be at the rate for State em­
ployees generally (currently 8c per mile and $12 per 
day) . 

District court districts are coterminous with superior 
court judicial districts. Since probably all districts will 
have at least two judges, the Chief Justice of the Su­
preme Court will appoint - eventually - 30 chief 
district judges, each to serve at his pleasure. A vacancy 
in a district judgeship is filled for the unexpired term by 
appointment of the Governor from nominations sub­
mitted by the bar of the affected district. If the district 
bar fails to submit nominations within two weeks from 
the date the vacancy occurs, the Governor may appoint 
to fill the vacancy without further delay. District judges 
may be suspended or removed from office for the same 
reasons generally as the present lower court judges, 
sheriffs, prosecutors, police officers or constables (G.S. 
128-16), and also for "mental or physical incapacity." 
Before removal, a full due-process hearing is required be­
fore a superior court judge, with right of appeal to the 
Supreme Ceurt. These provisions are set forth in detail 
in Art. 14 of the Act. 

So much for the formal trappings of office. To see 
what the office is really like, it is necessary to go into 
more fundmental matters such as jurisdiction of the dis­
trict court, powers of the chief judge, the opportunities 
for specialization among judges by types of cases , and the 
judge's relationship to other judicial officials such as the 



judges and the clerks of superior court, magistrates of 
the district court, and the Administrative Officer of the 
Courts. 

Jurisdiction of the Districl Court 

Genera lly speaking, the district court will have exclu­
sive jurisdiction over misdemeanors, and over preliminary 
examinations when the offense charged is a felony. This 
is the situation at present in most counties and cities 
having a recorder's court. There will be no jury in a 
criminal case in district court, however, and the defendant 
will be tried on a not guilty plea even though he requests 
a jury trial. This is the practice now only in a minority 
of our lower courts. The accused, if convicted, is entitled, 
of course, to a trial de novo on appeal , with a 12-man 
jury. 

The civil jurisdiction of the district court will be 
different in both substance and procedure from the vast 
majority of recorder-type courts now in existence. Firs t, 
the money value jurisdictional limit of the court is $ 5 ,000, 
which is exceeded by fewer than 10 of the present 180-
odd recorder-type courts. This limit is merely "proper", 
that is, not jurisdictional; if all parties agree, there is no 
limit to the monetary value of a suit which may be 
brought in district court. It is likely, of course, that the 
bulk of the cases exceeding $ 5 ,000 " in money value will 
be filed in superior court, but the significant point is 
that, regardless of the amount in issue, in presiding over 
such trials the district court judge must conduct the 
trial precisely as though he were sitting in superior court. 

Special proceedings, as before, remain initially within 
the province of the superior court clerk, and a few 
important non-monetary matters, such as constitutional 
issues, certain types of injunctions, eminent domain pro­
ceedings, and receiverships, are "properly" brought only 
in superior court. Actions involving domestic relations 
matters, both civi l (annulment, divorce, alimony, child 
support and child custody), c riminal ( if nonfelonious), 
and juvenile, are properly heard in the district court 
before the judge. Finally, in civil actions, a 12-man 
constitutional jury is available, on demand, in district 
court, and it must be selected and instructed under the 
same rules as in sup.,erior court. 

In summary, the trial duties of a district court judge 
in civi l actions arc identical in most respects to those of a 
superior court judge. Domestic relations and juvenile 
matters are additional responsibilities of the district court 
judge. All the training and skill of an experienced prac­
tising attorney will be called for by these duties. While 
laymen are not prohibited from holding this office, it is 
difficult to see how a lay judge could preside, for ex­
ample, over contested civil proceedings. especially if jury 
instructions are required. without an unacceptable per­
centage of appeals and reversals by higher courts. It is to 
be " hoped that the prestige plus the substantial compensa­
tion of this office will persuade qua.lified attorneys to 
run for election to district court judgeships. 

Special Duties of the Chief Districl Judge 

All districts scheduled for activation in 1966 are 
allotted two or more judges, and it is quite likely that 
by the time the last district is activated in December, 
1970. even the smallest district can justify at least two 
judges. In such districts, the Chief Justice will appoint 

one of the district judges as chief district judge. This 
designation carries w ith it an additional $500 per year, 
but the addi tiona l compensation is in no sense compara­
ble to the added responsibilities. 

The chief judge has "administrative supervision and 
authority over the operation of the district courts and 
magistrates" in his district. His major duties include: 

.. (a) Arranging schedules and assigning district 
judges for sessions of district courts; 

(b) Arranging or supervising the calendaring of 
matters for trial or hearing; 

(c) Supervising the clerk of superior court in 
the discharge of the clerical functions of the district 
court; 

(d) Assigning matters to magistrates, and pre­
scribing times and places at which magistrates shall be 
avai lable for the performance of their duties; 

(e) Making arrangements with proper authoritics 
for the drawing of civil court jury panels and deter­
mining which sessions of district court shall be jury 
sessions; 

( f) Arranging for the reporting of civil cases by 
court reporters or othcr authorized means; 

(g) Arranging sessions, to the extent practicable, 
for the trial of specialized cases, including traffic, 
domestic relations, and other types of cases, and 
assigning district judges to preside over these sessions 
so as to permit maximum practicable specialization by 
individual judges; 

(h ) Promulgating a schedule of traffic offenses 
for which magistrates and clerks of court may ac­
cept written appearances, waivers of trial, and pleas 
of guilty, and establishing a schedule of fines there­
for; 

(i) Assigning magistrates, in an emergency, to 
temporary duty outside the county of their resi­
dence, but within the district; 3.nd 

( j ) Designating another district judge of his dis­
trict as acting chief district judge, to act during the 
absence or disability of the chief district judge." 
(Sec.7A-146) 

It is obvious that this partial list of powers (additional 
powers arc scattered throughout the Act and will be 
discussed later) gives the chief judge broad authority 
over the conduct of the judicial business of his particular 
distr ict COurt district. It does not extend, of course, to 
the judicial acts of his fellow judges, or of the clerks of 
Court (except on appeal), or of the magistrates in matters 
properly assigned to them (again except on appeal), but 
in administrative matters his power and responsibility is 
complete, subject only to the general supervision of the 
Chief Justice. \'V'hile this may at first glance appear to be 
too much of a burden to place on a judge who is expected 
to be an active trial judge, in fact many of these chores 
are susceptible of reduction to a standing rule, or rules, 
nceding modification but rarely, so that t ime actually 
devoted to administration, once the preliminary period of 
adjustment is past, should be no more than a few hours 
or less a week. This, at any rate, is the thinking, apparent­
ly. of the Courts Commission and of the General Assem­
bly. for no office or secretarial assistance, other than that 
normally afforded by the clerk's office, is provided. 

Judicial Specialization. Article IV of the Constitution, 
consistent with the. modern trend toward unified, all-
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'purpose courts, speaks of only one kind of district court 
judge. The 1965 implementing Act also speaks of only 
one type of judge - the district court judge. Neither 
Constitution nor statute prohibit specialization by subject 
matter by district judges, however, in the interest of 
efficient administration of justice. The Act, in fact, 
encourages specialization "to the extent practicable" by 
assignment by the chief judge, as noted in Sec. 7A-146 
(g), quoted ahove. No judge is assured, prior to his 
election, however, of assignment, for example, to do­
mestic relations cases, or to nonjury actions to the exclu­
sion of all other types of judicial business. Substantial 
assurance can be given, of course, in some of the districts 
with three or more judges, by assignment of the chief 
judge, but even in these districts trial schedules; vaca­
tions, illness, etc. , will make it a virtual certainty that 
any judge, on occasion, must discharge judicial business 
other than that in which he might ordinarily specialize. 
Any other arrangement would result in a waste of judi­
cial manpower, with added expense and delays. 

The advantages of specialization were recognized by 
the General Assembly in an additional respec t. Sec. 7 A-147 
pr-ovides that, in a three-or-more judge district, if the 
chief judge and the Administrative Officer concur, one 
or more judgeships may be designated as specialized 
judgeships. In each case the specialty must be designated 
in advance and filed with the State Board of Elections. 
A candidate for a district judgeship desiring to specialize, 
for example, in domestic relations or traffic matters, 
could file for such a specialized judgeship. This provision 
has the advantage of permitting both the candidate and 
the voter to know in advance the nature of the candi­
date's duties. A specialized judge would, however, in the 
interest of efficient utilization of judicial manpower, be 
subject to general assignment by the chief judge, when so 
needed, and for this reason he would have at all times 
the full powers of a regular district judge. 

This provision for specialized judgeships cannot be 
utilized in any judicial district the first time judges are 
elected, however, as there will be no "chief judge" with 
whom the Administrative Officer can concur in designat­
ing a specialty. The earliest year this provision can be 
effective is 1970. The delay was deliberate, to provide 
ample opportunity to observe the workings of the new 
system, and to weigh the feasibility of voter participation 
in this limited type of 'st:atutory specialization. 

Relationship 01 District Judges with Other 
Officials of the General Court of Justice 

In the vast majority of our present recorder-type 
courts, appeals to the superior court are tried de no:,o. 
Little or no oppor_tunity is afforded for the supenor 
court to supervise effectively the lower courts, in either 
their judicial or administrative functions. The lower court 
,judge is, in fact, responsible to no judicial official for his 
performance of duty. He should be independent, of 
course, in the exercise of his judicial discretion, subject 
to review on appeal; in the routine business affairs of 
the courts, however, there is no reason why he should 
not be subject to supervision in the interest of efficient 
overall coordination of the machinery of justice. 

The 1965 Act makes the district court judge a fully­
integrated cog in the wheels of justice. The chief judge 
is, of course, subject to the general supervision of the 
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Chief Tusrice. And while criminal actions on appeal to 
th'! superior court will still be tried de novo, the superior 
and district court juqges are both officials of one unified, 
statewide General Court of Justice, and Sec. 7 A-281"'pro­
vides that "The superior courts have power to issue any 
remedial writs necessary to give general supervision and 
control over the proceedings of the district courts of their 
respective judicial districts." Futhermore, appeals from 
the district court to the superior court in civil matters 
will be on the record, with power in the superior court 
to dismiss, affirm, remand, reverse, modify, vacate, or 
take other appropriate action. 

On the administrative side, district and superior court 
judges will operate independently of each other, for the 
mcst part. In judicial matters, each will be served by 
the clerk 's office. Neither is provided separate secretarial 
or office facilities. Each ( the chief district judge and the 
senior regular resident superior court judge) hires and 
fixes (within State-set limits) the !:alary or salaries for 
court reporte;"s for his trial division and district, or al­
ternatively, requests electronic recording equipment from 
the State. The only overlapping ar~a of any concern is 
likely to be in courtroom use. Presumably superior court 
trial sessions, scheduled by the State, will continue to 
have pricrity in the use of the main - and frequently 
only - courtroom in each county suitable for jury 
trials. The chief district judge has authority to schedule 
district court sess ions, with and without a jury, but this 
authority will undoubtedly have to be exercised only after 
consideration of the superior court schedule in each coun­
ty. In some counties this will pose a serious problem, 
one which will be solved ultimately only by providing 
additional courtroom fac il ities. 

The chief district judge is going to be tied much 
clcser administ :-ativcly to the Administrative Officer of 
the Courts than to the superior court judge. The Adminis­
trator, working under the Chief Justice, will exercise 
general administrative supervision over the entire District 
Court Division. The line of communication in most mat­
ters will probably be directly to the clerk of superior 
court, as the chief local administrator for the system, but 
the chief district judge is charged (Sec. 7A-146(c)) 
with supervising the clerk in the discharge of the clerical 
functions of the district COurt. Beyond any question the 
Administrator is going to have to rely heavily on the 
chief judge in each district- not only for supervision, but 
for advice and recommendations, especially in the early 
days of the new system when lots of local common sense 
will be needed to supplement tentative and perhaps gen­
eral regulations from the central office. Furthermore, the 
new Act specifically provides that the Administrative Of­
ficer cont:·ols the salaries of magistrates, and assistant and 
deputy clerks of court; concurs in the adequacy of addi­
tional seats of court; approves the use of part-time prose­
cutors and additional magistrates; furnishes supplies and 
equipment; prescribes forms and business methods; pre­
pa:-es the budget; assists the Chief Justice in the transfer 
of district judges for temporary or specialized duty; and 
makes overall recommendations concerning the operations 
of the system. All of these matters are of keenest per­
sonal and professional interest to the chief district judge. 

Looking at the local judicial organization, the district 
judge, (specially the chief district judge, will be con­
cerned with two officials: the cler:k ~ of superior court 
and the magistrate, rhe latter a new, statutory officer of 



the district court. It is likely that his statutory super­
vision over the work of the clerk will be general and 
non-specific, especially since the clerk's office becomes, 
in practical effect, a State office, operated largely in 
accordance with uniform regulations issued by the State. 

The chief judge 's relations with the magistrate, how­
ever, are likely to be less impersonal. In the first place, he 
must prescribe the times and places at which each magis­
tra te wi ll conduct judicial business, and, of even more 
difficulty, decide which magistrates shall be authorized 
to try small claims cases, and, finally-probably by stand­
ing rule-assign or withhold assignment of each small 
claim case. Since the district judge must hear all appea ls 
from the magistrate, he is going to be keenly interes ted 
in the quality of justice dispensed by the latter. Although 
he does not have t he magiste rial appointment power, his 
recommendations concerning salary (to the Administra­
t ive Office) or reappointment (to the senior regular resi­
dent superior court judge) ar:e likely to carry great weight, 
and for ~ Ileged misconduct he has t he power to suspend a 
magistrate from office, pending a hearing in superior 
court. If a county needs additional magistrates the chief 
judge, under Sec. 7A-I 71, initiates the machinery for 
obtaining the needed assistance. 

Special Powers of Chief District Judges 
over Traffic Offenses 

The 1965 Act provides a somewhat new and different 
approach to the handling of traffic offenses: Gone wi.1I 
be the haphazard, unsupervised, and sometimes unfair 
system of traffic justice now administered by over 1000 
lower court judges, mayors and justices of the peace. The 
rrspotlSibility and authority f or the fair and efficient 
adjudication of traffic misdemeanors will be centralized 
in tbe hands of the chief district judges, of whom there 
will be only 30 for t he entire State. The magistrate, it is 
true, is in some ways a replacement for the abol ished jus­
tice of the peace, but in traffic matters he is merely a 
clerical arm of the distri~t court judge. 

In traffic offenses, the magistrate wi ll be allowed to 
accept guil ty pleas only, and even then only to offenses 
specifically listed by the chief district judge. The amount 
of t he f ine will be specified for each list ed offense. (Costs 
of court, of course, are uniform.) It is not likely that 
offenses for which confinement is appropriate, or which 
involve serious moving vio lat ions, wi ll be listed. The chief 
judges are required by law to assemble once a year to pre­
scribe, among other things. a uniform statewide list of 
traffic offenses for which magistrates may accept written 
waivers of appearance and trial and pleas of guilty. Per­
sons charged with t raffic offenses who desire to plead not 
guilty will be bound over by the magistrate, if probable 
cause is found, for trial by the district court, or for grand 
jury action. The subject of North Carolina's handling of 

. traffic cases in the new district court system is disc ussed 
more f ully in the October , 1965 , issue of Popular Govern­
ment. 

Miscellaneous Powers of Chief District Judge 

Some of the duties of a chief district judge, quoted 
earlier from Sec. 7 A-146, are reasonably clear and require 
no discussion; other duties have been amplified in earlier 
comments regarding specialization and the judge's relation­
ship with the clerk and the magis trate. A few duties, 
mentioned in Sec. 7A -146, or elsewhere in t he 1965 Act, 

or both, require special consideration. 
The courtroom facil it ies at authorized seats of court 

other than county seats (e.g., Hickory, Canton, Fairmont, 
etc., in 1966-67) must meet the joint approval of the 
chief district judge and the Administrative Officer of the 
Courts. (Sec. 7A-DO) The cities concerned may in some 
instances have to improve the appearances of their court­
rooms. If the chief district judge determines that a city 
courtroom does nOt meet minimum standards of adequacy 
for a "temple of justice" (and t here are some that do 
not), he is not required to schedule sessions of court in 
that facility . 

In districts which have counties with 100,000 popula­
tion or over, the chief judge may determi ne (again joint­
ly with the Administ rative O ffi ce) t hat "special counselor 
se rvices" shou ld be made available in the district to the 
judge or judges hearing domestic relations cases. (Sec. 7 A-
134) In the next biennium, the one-county district of 
Durham :md the two-county dist rict of C umberland-Hoke 
are covered by this provision. It was the general intent 
of this sec tion to make ava ilable, in the larger counties, 
profess ional ass ist~ nce to a judge specializing in domestic 
relations ( including juveni le ) matters roughly to the 
some extent th:!t such assistance is now available in these 
counties. T he Adminis trator fixes the number of counselors 
per district, considering (presumably) t he previous level 
of such services in the d istrict, as well as the availability 
of State f unds. The chief distric t judge appoints the chief 
counselor and t he designated allowance of assistant COun­
selors. if any, · for his d istrict, and they serve at his 
pleasure. In counties where this sys tem is es tablished, it 
wi ll operate independently of, but, it is hoped, in coopera­
tion with, t he cou nty welfare department. 

The Constitution (Article IV. Sec. 2 I ) provides that 
certain lower court judges cont inue in office as d istrict 
court judges for the remainder of their te rms when a 
district court is established in their county. There may be 
several of these "holdover" judges in phase one (to De­
cember, 1968 ). A holdover judge will perform such 
duties "as the chief distri ct judge shall determine." (Sec. 
7 A-14 5). The chief judge may ~ssig n a holdover judge 
to full -t ime service, if he is needed, at the annual sa lary 
p ~ id regular district court judges. If the chief judge 
does nOt consider a holdover judge qualified , however, he is 
not requi red to :lss ign him to trial sessions or other judicial 
business involving difficult matters of law. The sa lary 
of the ho ldover judge will be not less than that which 
he "':IS receiving formerly, and may be ad justed upward 
by the Administrator if the judge is ass igned to duties 
requ iring more time than he devoted to his former judge­
ship. To elimin:lte any problem with respect to holdover 
judges in pbse two of t he t ransitional period , Sec. 7A- 145 
cont:l ins this provision : 

"The term of any judge taking office aftcr t he 
ratification of t his Act [27 April 1965] to se rve 
any ex isting infer ior court in a coun ty shall , unless 
it has sooner expired, automat ically expire on t he 
date on which a district court is established for 
t hat county." 
Sec. 7A-192 st:l tes in part that the chief district judge 

,lOd any district judge designatC'd ill writing by bim , 
m~y in chambers hear motions and enter interlocutory 
orders in all cases pending in t he district courts of the 
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district. This provision was designed, among other reasons, 
to permit the chief district judge to restrict the in­
chambers authority of an unqualified judge. This is the only 
difference between the judicial authority of a chief judge 
and other district judges (excepting holdover judges). 

The power of the chief district judge to arrange 
schedules and :Issign judges for sessions of district court 
will present no p:lnicular problem in those districts which 
have only one, two, or even three seats of COurt. A degree 
of specialization can be had in these smaller districts, since 
travel from one se:lt of court to another will not take an 
excessive amount of time, and only under rare circum­
stances should a judge need to hold sess ions in two separ­
ate courthouses the same day. In the larger rural .districts, 
however, where the seats of court increase, and the num­
ber of judges most often does not increase proponionately, 
specialization will be inhibited by time and space factors. 
To be specific, :md to take perhaps the two worst ex­
amples, judicial districts one and 30, each with seven 
counties :lOd only two judges, present almost insur~ount ­
able barriers to specialization. Since each county should 
have at least onc session of district court each week, for 
traffic misdemeanors, preliminary helrings, juvenile matters, 
etc., even limited specillization would require both judges . 
to travel a great many hours each week, if not daily. In 
these districts, the only practicable solution appears to be 
for the chief judge and second judge to divide the districts 
into two subdistricts, each handling all district court 
trials within his own subdistrict. The chief judge would 
retain ultimlte administrative control over the entire 
district, of course, but could delegate some of the routine 
administrative matters to the judge of the other subdistrict. 

A final duty of chief district judges concerns the ap-
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pointment of a reporter or reporters for their respective 
districts, and fixing their compensation and allowances 
within limits set by the Administrative Officer. The short­
age of competent reporters is already acute, and those now 
employed by the superior court may choose to remain 
there, leaving the district court little choice but to follow 
the alternative permitted by Sec. 7 A-198-request the 
State to furnish electronic recording equipment for installa­
tion in the district courtroom. This is not necessarily a 
pear choice. comparatively, since this type of equipment 
hls demonstrated a high degree of reliability in recent 
yeJrs, and is con~ing into widespread use in courts in other 
jurisdictions. Usage of this equipment, however, will re­
quire some conscious adjustment to its limitations on the 
plrt of the judge, as well as counsel. 

1966 Primary Filing Deadline 

The chart accompanying this article lists the 22 coun­
ties from which the State's first 17 district court judges 
wi ll be elected. Under G.S. 163-119, by analogy to su­
pe:·ior court jud ges lnd solicitors, who are nominated by 
districts. the last date for filing as a candidate for the 
office of district court judge is March 18, 1966. 

This date is not entirely free of doubt, however, since 
superior court judges and solicitors take office in January, 
while dist:-ict court judges take office the first MondlY 
in December lfter the election, the same day county of­
fici als take office. If it should be held that the analogy 
under G.S. 163-119 to county officials is stronger than 
to "district" offici:lls, then 16 April would be the last 
d:lte for filing. An inquiry of the Attorney-General may 
be necessary to set tle this ambiguity. 0 



The District Court Magistrate 

In North Carolina's ten-year cam­
paign for modernization of its lower 
courts, the "horrible example" of the 
need for reform most frequently cited 
by the campaigners was the court of 
the justice of the peace. Unsupervised 
by judicial authority, operating usual­
ly in undignified surroundings, . and 
compensated only by the fees of his 
"victims," the justice was an easy 
mark. His nineteenth century role as 
a community leader and respected 
arbiter of justice in his neighborhood 
had been overtaken by a changing 
society. The constitutional amend­
ment of 1962 did away with the court 
of justice of the peace, and the Ju­
dicial Department Act of 1965 ad­
ministered the coup de grace - the 
office itself was abolished. Death and 
burial take place at different times 
in different counties, starting with ~2 
counties in 1966, and is not com­
plete throughout the State until De­
cember, 1970. 

The demise of the justice of the 
peace docs not mean, however, that 
all of the functions for which he was 
so essential in an earlier day no longer 
arc required. A need still exists, for 
example, for a minor judicial official 
to issue warrants and to accept guilty 
pleas to minor offenses after normal 
working hours and at various widely 
separated locations within a county. 
To fulfill this need, the office of 
magistrate was created. 

It would not be accurate to say 
that the magistrate replaces the jus­
tice of the peace. To a limited extent 
this is truc; but in a larger sense­
in the major attributes which caused 
the office of justice to fall into dis­
repute - the magistrate is simply not 
comparable. First of all, the magis­
(rate is an officer of the district 
court, and as such is under the close, 
direct supervision of the district court 
judge. Second, his authority in crimi­
nal matters is severely curtailed. Fi­
nally, he is compensated by a salary, 
to which he is entitled irrespective of 
his decisions in cases tried by him. 

Constitutional Provisions 

A discussion of the magistrate must 
begin with the Constitutional refer­
ences to this new office. The key pro­
visions are in Article IV, Section 8: 
<t •• • For each county, the senior 
regular resident Judge of the Super­
ior Court serving the county shall 
appoint for a term of two years, from 
nominations submitted by the Clerk 
of the Superior Court of the county, 
one or more Magistrates who shall be 
officers of the District Court . . . 
The number of ... Magistrates shall, 
from time to time, be determined by 
the General Assembly . . . Vacancies 
in the office of Magistrate shall be 
filled, for the unexpired term, in the 
manner provided for original appoint­
ment to the office." 

Other sections of Article IV provide 
that the General Assembly shall pre­
scribe the jurisdiction and powers of 
magistrates; that appeals from magis­
trates shall be heard do novo; that 
the General Assembly shall provide 
for the removal of magistrates for 
"misconduct or mental or physical 
incapacity" ; and that in no case shall 
the compensation of any magistrate 
depend upon his decision or upon the 
collection of costs. 

Statutory Provisions 

The Judicial Department Act of 
1965 (Chap. 310, S.L. 1965) fills 10 

many details concerning the office of 
magistrate. Article 16 (Sees. 7 A-170 
to -176) completes the form al des­
cription of the office. The magistrate 
is required to take the same oath of 
office as a district judge (conformed 
to the office of magistra-te ) , giving 
emphasis to his constitutional status 
as an officer of the district court. 
The chief distric t judge prescribes the 
times and places at which each mag­
istrate is required to maintain regular 
office and court hours and "to be 
otherwise available" fot ~he perform­
ance of his duties. "To be otherwise 
available" is intended to cover rural 

community situations, for examplet 
w here a magistrate may be required 
to keep· no regular office hours, but 
merely be present, whatever the hour, 
for the convenience of law enforce­
ment personnel seeking warrants or 
itinerant motorists desiring to post 
bond for, or plead guilty to, a minor 
traffic offense. 

Since the Constitution requires the 
Genera l Assembly. to determine the 
number of magistrates per county, 
and sinee the number needed depends 
on several interrelated factors which 
cannot be fixed in advance, the Gen­
eral Assembly sought to achieve flex­
ibility, convenience and economy by 
providing for a minimum and a 
maximum quota of magistrates for 
each county. For the 1965-67 bien­
ninum, quotas given in the table ac- . 
companying this article. 

The steps by which the mlfllmum 
quota of magistrates comes into office 
are somewhat complicated, four dif­
ferent officials having a hand in the 
process. Not later than the first Mon­
day in September, 1966, and bien­
nially thereafter, the Administrative 
Officer of the Courts, after consult­
ing with the chief district judge (or 
the senior regular resident superior 
court judge if- as will be the case 
initially in each district - there is no 
chief district judge) fixes the salaries 
of the various magistrates to be ap­
pointed in each county, and so noti­
fies the clerk of superior court. The 
salary for each magistracy is fixed 
upon consideration of the time which 
the particular magistrate will be re­
quired by the chief judge to devote 
to his office. Not later than the first 
Monday in October of the same year, 
the derk of superior court shall sub­
mit to the senior regular resident su­
perior court judge of the district 
nominations of magistrates to fill the 
minimum quota for the county, speci­
fying as to each nominee the salary 
level for which nominated. There­
after, by the first Monday in Novem­
ber, the senior regular superior court 
judge shall, from the clerk's nomina­
tions, appoint magistrates to fill the 
minimum quota for each county of 
the district, at the various prescribed 
sa lary levels . Magistrates so appointed 
take office the first Monday in De­
cember, and serve for two years. 

Sec. 7A-I71(b), following the 
constitutional language, speaks of 
nominations of m;tgistrates to fill the 
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Judicial District Counties 

1 Camden 
Chowan 
Currit uck 
Dare 
Gates 
Pasquotank 
Perquimans 

12 Cumberland 
Hoke 

14 Durham 

16 Robeson 
Scotland 

25 Burke 
Caldwell 
Catawba 

)0 Cherokee 
Clay 
Graham 
Jackson · 
Macon 
Swain 
Haywood 

ffillllffium quota. If the ffilfllffium 

quota is one magistrate, presumably 
the law requires the clerk to submit 
at least two nominees. If the ffilfll ­

mum quota is more than one, and all 
vacancies draw the same salary, the 
law is less clear. Must the clerk nom­
inate two candidates for each vacan­
cy? Suppose only one candidate per 
magistracy chooses to seek the posi­
tion, etc.? This ambiguity was recog­
nized in the drafti'ng stage, and in 
the General Assembly. More appropri­
ate language, to do away with any 
ambiguity and to provide for all pos­
sible situations, could not be agreed 
upon. It was finally concluded that 
the interpretation of this language 
would be left to the common sense 
and good faith of the clerk and the 
judge concerned. In the unlikely 
event that this solution fails to work, 
further efforts to clarify the respec­
tive powers of the clerk and judge 
can be made by later leg~slatures. 

If the chief district judge, in the 
light of experience, finds that the 
minimum quota of magistrates for 
any county in his district is inade­
quate, he may, with the approval of 
the Administrative Officer, certify to 
the clerk that a specific number of 
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No. of Magistrates 
Minim1t1n Maximum 

1 2 
1 ) 

1 2 
1 ) 

1 ) 

2 3 
1 ) 

4 6 
1 ) 

) 6 

7 12 
2 ) 

) 5 
2 4 
4 6 

~ ) 

I 2 
2 ) 

2 ) 

2 3 
2 ) 

) 4 

additional magistrates, within the 
maximum quota, is necessary in such 
county. The Administrative Officer 
fixes the salary for the additional 
magistrate or magistrates, and the 
clerk submits nominations to the su­
perior court judge, as in the case of 
appointments to fill the mini~um 
quota. Additional magistrates so ap­
pointed take office immediately, and 
serve until the end of the t wo year 
term for which the initial minimum 
quota was appointed. 

Vacancies in the office of magis­
trate, whether in the minimum or 
maximum quota, are filled for the 
unexpired term in substantially the 
same manner as for the original ap­
pointment. The clerk must make nom­
inations within 30 .days, and the judge 
must appoint within 15 days there­
after, the salary level of the magis­
tracy remaining unchanged. 

The salary of a magistrate is set 
at not less than $1200, and not more 
than $6000, per year. Presumably 
magistrates assigned to rural intersec­
t ions, to be available to issue warrants 
and to bind over or accept guilty 
pleas from minor misdemeanants from 
time to time, will be compensated 
near the lower end of this scale. Mag-

istrates in urban areas assigned fu ll 
time to the trial of small claims cases, 
as well as criminal matters, will prob­
ably be salaried at the maximum rate. 
No magistrate will receive any fees. 
All fines, forfeitures, costs and fees 
received by the magistra te will be re­
mitted to the clerk of court for 
further disposition. Full-time magis­
trates will be covered by the State 
employees' retirement system and by 
social security. Coverage of part- time 
magistrates by the State retirement 
system is uncerta·in, apparerrtly de­
pending on whether such employees 
are considered "permanent" or not . 

On rare occasions suspension or re­
moval of a magistrate frc}rn office 
may be appropriate. Chief district 
judges possess the suspension power; 
removal power is vested in the sen­
ior regular resident superior court 
judge or any regular superior court 
judge holding court in the district. 
Grounds for suspension or removal 
are the same as for a district judge: 
willful or habitual neglect or refusal 
to perform the duties of the office, 
willful misconduct or maladministra­
tion in office, corruption, ex tortion, 
conviction of a felony, or mental or 
physical ~ncapacity. Disciplinary ac­
tion is initiated by the filing of sworn 
written charges in the office of the 
clerk of superior court. The chief dis­
trict judge examines the charges, and 
if he finds that the charges, if true, 
constitute grounds for removal, he 
may suspend the magistrate from per­
forming the duties of his office pend­
ing a hearing. The magistrate's salary 
continues during the suspension. The 
hearing is held by the superior court 
judge within 10 to 30 days after the 
magistrate has been given written 
notice and a copy of the charges. If 
the judge finds that grounds for re­
moval exist, he shall order the mag­
istrate permanently removed from of­
fice, and terminate his salary. If the 
judge finds no grounds for removal, 
he shall lift the suspension. An ap­
peal from removal lies to the Supreme 
Court for errors of law. Pending the 
decision on appeal, the suspension con­
tinues. If the Supreme Court orders 
the magistrate reinstated, his salary is 
restored from the date of removal. 

Since magistrates will be handling 
government funds, bonds (faithful 
performance of duty) are required. 
The amount of the bond is fixed by 
the Administrative Officer and made 
payable to the State which pays the 



premium. The bond may be individu­
al or collective. The Ad'ministrative 
Officer also prescribes certain records, 
dockets , and accounts to be kept by 
the magistrate, under the general sup­
ervision of the clerk of the superior 
court. 

Aulhority of Ihe Magislrale 

Authority in. Criminal Matlers. 

Within the jurisdiction of the dis­
trict court, in criminal act ions, any 
magistrate has power: 

.. ( a) In misdemeanor cases, 
other than traffic offenses, in 
which the maximum punishment 
which can be adjudged cannot 
exceed imprisonment for thirty 
days, or a fine of $ 5 0, exclusive 
of costs, to accept guilty pleas 
and enter judgment; 

(b) In misdemeanor cases lD­

volving traffic offenses, to ac­
cept written appearances, waiv­
ers of trial and pleas of guilty, 
in accordance with a schedule of 
offenses and fines promulgated 
by the chief district judge; 

(c) In any misdemeanor case, 
to conduct a preliminary exami­
nation and bind the accused over 
to the district court for trial 
upon a waiver of examination or 
upon a finding of probable cause, 
making appropriate orders as to 
bail or commitment; 

(d) To issue arrest warrants 
valid throughout the State; 

(e) To issue peace and search 
warrants valid throughout the 
county; and 

(f) To 
for any 

grant bail before trial 
noncapital offense." 

(Sec. 7 A-273) 

The power of the magistrate in 
criminal matters is thus less than that 
of the justice of the peace in at least 
two important respects: the magistrate 
can accept guilty pleas only, and, if 
the charge is a traffic offense, he can 
accept guilty pleas only to those of­
fenses on a list promulgated by the 
chief district judge, and also impose 
only t,he listed fine. Discretion of the 
magistrate is restricted to the amount 
of the sentence in those guilty-p lea 
non-traffic misdemeanors within his 
$50/3 0-day maximum authority. On 

the other hand, the authority of the , 
Magistrate to issue warrants is greater 
than that of the justice of the peace 
- be can issue an arrest warrant 
which is valid throughout the State, 
without "backing" by a justice in an­
other county or certification by the 
clerk of superiQr court. (At the same 
time, the authority of law enforce­
ment officers to issue warrants is ter­
minated.) 

The special treatment for traffic 
offenses represents an effort Oil the part 
of the legisbture to bring a measure 
of uniformity into procedures and 
punishments in minor traffic cases, to 
limit the number of judicial officials 
concerned wit h the disposition of 
traffic matters, and to concentrate 
the responsibility for the administra­
tion of justice in traffic cases in the 
hands of a few, presuITl.lbly specially 
trained, judges. 

Authority in Civil Matters; Small 
Claims. 

\Vithin the jurisdiction of the dis ­
trict court, the authority of the mag­
istrate in cert3in civil cases has been 
expanded considerably over that held ' 
by the justices of the peace. The mag­
istrate is authorized to try a small 
claim action in which the amount in 
controversy does not exceed $30 0, 
provided : 

(a) the principal relief requested 
is monetary, or the recovery 
of specific personal property, 
or summary ejectment, or a 
combination thereof; 

(b) the plaintiff requests assign­
ment to a magistrate for 
trial; 

(c) 

(d) 

the chief district judge as­
signs the claim to a magis­
trate; and 

all the defendants reside in 
the same county as the mag­
istrate. 

The procedures for the tria l of a 
small claim action are set forth in de­
tail in Article 19 of the 1965 Act. 
Such an action is initiated by filing 
a "Small Claim" complaint with the 
clerk of superior court. The chief dis­
trict judge exercises the assignment 
power in his sole discretion. He may 
assign all small claims actions, by 
standing order, to a particular mag­
ist rate or magistrates; he may assign 

certain types of claims to designated 
magistrates, or he may withhold all 
assignments, thereby ' 'forcin'g each 
sma ll claim to be tried by a judge. 
If he fails to assign a small claim ' 
within five days, it is automatically 
treated as a regular civil action, to ' 
be tried before a judge in district 
court. 

If the judge orders assignment, the 
clerk issues a " magistrate summons" 
to the defendant. This commences 
the action. Notice of assignment is 
also given to the plaintiff and to 
the designated magistrate. The de­
fendant may be subjected to the juris­
diction of the court over his person 
by the usual methods, and also by 
certified mail, return receipt requested, 
if the defendant signs the receipt . 
Failure of the defendant to answer 
after proper service constitutes a 
gener<'l l denial, but default judgments 
are 'not rendered unless the defendant 
answers and admits all the material 
allegations of the complaint. Counter­
claims, cross-claims, and third party 
claims which would make the amount 
in controversy exceed the assignable 
limi t of $300 are not permissible. The 
only pleadings are the complaint and 
the answer, but on appeal and trial de 
novo before a district court judge 
(with or without a jury) , appropri­
ate counterclaims, cross-daims, third 
party claims, replies and answers to 
cross-claims are allowed. Motions for 
a change in venue or objections to 
jurisdiction are heard by a district , 
court judge. Otherwise trial proce­
dures, rules of evidence, etc., are as 
in non-jury civil actions generally. In 
a small claim action seeking summary 
ejectment, if the defendant denies the 
title of the plaintiff, the action is 
transferred to the regular district court 
civil docket. 

Judgments of the magistrate are 
judgments of the district court, and 
are recorded and indexed by the clerk 
as are civil judgments generally; they 
constitute a lien and are subject to 
execution in the same manner as judg­
ments of the superior court. The pro­
visional and incidental remedies of 
claim and deli very, subpoena duces 
tecum, and production of documents 
are obtainable in small claim actions. 
Sample forms for various types of 
small claim actions and procedures 
are set forth in t he statute. Substan­
tial compliance with the forms is suf­
ficient. 21 



Additional (Non-Trial) Authority o.f 
Magistrates. 

In addition to the powers of mag­
istrates in civil and criminal actions, 
the following incidental and supple­
mental powers are also given to the 
magistrates: 

(a) to administer oaths; 

(b) to punish for contempt; 

(c) when authorized by the chief 
district judge, to take depo­
sitions and examinations be­
fore trial; 

(d) to issue subpoenas and capi­
ases valid throughout the 
county; and 

(e) to perform any civil, quasi­
judicial or ministerial func­
tion assigned by general law 
to the office of justice of the 
peace. (Sec. 7A-292) 

Subsection (e) above, requires spe­
cial comment. Several hundred sec­
tions of the General Statutes refer to 
the justice of the peace. Some of these 
statutes concern obsolete 18th or 19th 
century functions; some embrace 
duties, such as the ceremonial mar­
riage function, appropriate or neces­
sary for continuance by the 20th 
century magistrate; others may not 
fall clearly into either category and 
require furthe,r study. Pending com­
pletion of an intensive section-by-sec­
tion study of these statutes to single 
out and carry forward those non-trial, 
quasi-judicial functions appropriate 
for discharge by the magistrate, the 
Courts Commission and the legisla­
ture resorted to general language, for 

which specific functions can be sub­
stituted upon completion of the neces­
sary research. Preliminary indications 
are that only a score or so of specific 
duties need be carried forward, and 
that several score of statutes refer­
ring to the justice of the peace can be 
repealed outright. It is not considered 
likely that any of these essential min­
isterial or quasi-judicial functions will 
occupy an appreciable portion of the 
time of the average magistrate. 

Magislrale's Cosls and Fees 

As noted earlier, the magistrate JS 

compensated solely by a State salary. 
Fines and forfeitures continue to inure 
to the benefit of the county school 
fund, by constitutional mandate. 
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Ccsts of court and special fees col­
lected by the magistrate are all re­
mitted to the clerk of superior court 
for further disposition to the State, 
or county or city, as provided in the 
uniform costs bill applicable to the 
entire General Court of Justice. 

The costs of court for a criminal 
conviction before a magistrate total 
$15. This is the same as before the 
district court judge, and is uniformly 
applicable regardless of plea, (The de­
fendant, of course, is always free to 
plead not guilty, requiring that his 
case be heard before a district court 
judge.) Therefore, there is no financial 
incentive to plead ,guilty before a 
magistrate, although convenience 
might be a factor in making such a 
plea. 

The $15 is allocated to four se')­
arate funds: $2 to the county or city 
whose officer performed the arrest, 
or served the process; $2 to the coun·· 
ty or city furnishing the trial (court­
room) facility; $3 to the State Law 
Enforcement Officers' Benefit and Re­
lief Fund; and $8 to the State for 
support of the Judicial Dep?-rtment 
generally. 

The $2 facilities fee is to be used 
by the county or city for courtroom 
and related judicial facilities, inclml­
in~ " ... adequate space and furniture 
for.. magistrates . . . " Thus by law 
the county or city is responsible for 
providing office space or a hearing 
room of some sort for magistrates. 
The magistrate's duties are such that 
ordinarily a single reom in the court­
home 0':' other suitable building will 
be adequate. This will impose an ad­
ditional obligation on the county or 
city, at least where a magistrate is 
assigned to full time regular office 
hours, In rural communities, how­
ever, where a magistrate may b::! as­
si~ned merely for occasional issuance 
of warrants or acceptance of guilty 
pleas to minor traffic offenses, pro­
viding an office for a magistrate may 
be impractical. The facilities fee is 
collectible in any event, however, and 
unless a city provides th~ facility 
in which the magistrate performs his 
duties, the fee is remitted to the 
county. 

In small claim actions assigned to J. 

magistrate, the cost of court varies 
with the amount in controversy. If the 
amount sued for is $100, or less, the 
cost is $ 5; if the amount in Issue is 
over $100 but less than $300, the 

cost is $8. In each instance, $2 of 
this sum is allocated to the county 
(city) for facilities; the remainder is 
remitted to the State. These costs are 
collected in advance by the clerk of 
superior court. 

In addition to costs collectible III 

civil and criminal actions, ' the mag­
istrate is allowed to c:harge the fol­
lowing special fees: performing a 
marriage ceremony, $4; hearing pe­
tition for a year's allowance to a sur­
viving spouse or child, allotting same, 
etc., $4; taking a deposition, $3; 
proving execution or taking acknowl­
edgement of instruments, $0.50; and 
performing any other statutory func­
tion not incident to a civil or criminal 
action, $1. Fees of assessors or com­
missioners ($2 each) appointed by a 
magistrate may also be ch:lrged. All 
of these fees are remitted to the State, 

Miscellaneous MaUers 

The status of a magistrate as an of­
ficer of _ the district court undoubtedly 
prohibits his holding any other public 
office under the dual office-holding 
prohibition in Article XIV, Section 7 
of the State Constitution. 

Magistrates may be assigned by the 
chief district judge in an emergency, 
to temporary duty outside the county 
of their residence, but within the 
district. Since all counties will have at 
least one magistrate, and most coun­
ties will have several, this provision 
will probably see little use. \Vhen ad­
ditional magistrates are needed on a 
permanent basis, implementation of 
the maximum quota provision of the 
law is the proper solution. If the 
maximum quota is already in use, 
legislative action to raise the quotas 
should be sought. 

In small claim actions, the law pro­
vides that the magistrate has no au­
tho-:-ity except as to actions which 
have been specifically assigned to him 
for trial. A judgment rendered by a 
magistrate in an un1ssigned small 
claim is therefore invalid. No other 
powers of the magistrate are dependent 
upon assignment, the law directly 
providing that the magistrate possesses 
"all the Dowers of his office at all 
ti,mes during his term." In the exer­
ci~e of his criminal and quasi-judicial 
powers, therefore, the chief district 
judge may not legally restrict the 
magistrate. He may, of course, by 
administrative agreement, in the Jll­

terest of efficient operations or con-



venience, provide that only designated 
m:lgistrates perform marriages, for ex­
ample, or that contested preliminary 
hearings be conducted only by mag­
istrates to whom a suitable hearing 
room is avaihble. The acts of any 
magistrate conducted in violation of 
any administrative agreement would 
be perfectly valid, however. This is so 
in order that the magistrate's acts 
be immune to challenge on the grounds 
that he exceeded the authority granted 
to him by the chief district judge. 
Administrative restrictions of this 
type will probably be uncommon, but 
they maybe necessary occasionally to 

balance workloads among magistrates, 
to fit workloads to salary schedules, 
or to channel certain functions (such 
as marriage ceremonies) to the mag­
istrate with the most: suitable office. 
In any event, a magistrate who per-

sisted in performing functions con­
trary to the wishes of the chief dis­
trict judge would undoubtedly jeop­
ardize his reappointment. 

For the 22 counties activated in 
1966, a minimum of 48 magistrates, 
and a maximum of 85, is prescribed. 
A statewide projection of these num­
bers, taking into account that the 
quotas for the most populous coun­
ies have not yet been fixed, results 
in an eventual total of about 250 
magistrates as a minimum, and about 
450 as a maximum. (This is less than 
half the present total of about 900 
justices of the peace. ) The majority of 
these will probably be part-time mag­
istrates; only in the larger population 
centers will full-time magistrates be 
required. 

In spite of the magistrate's lack of 
authority to try not-guilty criminal 
cases, he will need a thorough basic 
knowledge of several areas of the law. 
Issuance of va lid warrants, especially 
~earch warrants, is a function of con­
stantly increasing complexity. Proper 
conduct of a preliminary examina­
tion will require a knowledge of cer­
tain principles of constitutional law 
and criminal procedure. The. conduct 
of a contested small claim may re­
quire familiarity with the law of con­
tracts or negligence. Various other 
duties will require special training. 
This requirement for legal training, 
plus the high standard of personal 
integrity always demanded of a judge, 
means that the office of magistrate 
is a highly responsible one and that 
appointments to it should be made 
with great care. 0 
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The Clerk of Superior Court 

and the New District Court 

This article dea ls with a pre-exist­
ing office-a centuries-old office 
which is continued under the amend­
ed Constitution and the 1965 Act­
the clerk of superior court. While the 
title of this important office remains 
the same, t he changes in the office 
wrought by the 1965 Act arc the 
most far-reaching since 1883, when 
the probate judge was abolished and 
his functions transferred to the clerk 
of superior coucr. 

Constitutional Provisions 

Article IV, Section 7 (3) of the 
Constitution nOw provides : 

"A clerk of the Superior Court 
for each county shall be elected 
for a term of four years by the 
qualified voters thereof, at the 
time and in the manner prescrib­
ed by law for the election of 
members of the General Assem­
bly. If the off ice of C lerk of 
[he Superior Court becomes va­
cant otherwise than by expiration 
of the term, or if the people fail 
to elect, the senior regular resi­
dent J udgc of the Superior Court 
serving the county shall appoint 
to fi ll the vacancy until an elec­
tion can be regularly held." 
Sec. 10 (2) provides that "' ... The 

C lerks of the Superio r Court shall 
ha ve such jurisdic tion and powers as 
the General Assembly shall p rovide 
by genera l law uniformly applicable 
in every county of the State." Sec. 
15 (1) provides that "Any Clerk of 
the Superior Court may be removed 

f rom off ice for misconduct or mental 
or physical incapacity by the senior 
regu lar resident Superior Court Judge 
se rving the county. Any Clerk against 
whom proceedings are instituted shall 
receive wriucn notice of the charges 
aga inst him at least ten days before 
t he hearing upon t he charges 
A ny Clerk so removed from office 
shall be ent itled to an appeal as pro-
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vided by la"\'. ." 

These provisions are the same III 

substance as those contained 10 

the former Article IV. except for the 
sect ion on removal from office. «Mis­
conduct" has been added as a cause 
for removal, the removing judge is 
now the senior regu lar resident su­
pcrior court judge rather than the 
"judge riding the district," and the 
righ t of appea l «as provided by law" 
replaces a constitutionally guaranteed 
ultimate appea l to the Supreme 
Court. (The 1965 Act continues this 
right of..appeal to the Supreme Court). 

Judicial Department Act 

The principal objective of t he Ju­
dicial Department Act of 1965 was 
to implement the Constitution by es­
tablishing a District Court Division of 
the General Court of Justice. The 
Act did no t attempt to reorganize the 
Superior Court Division, including the 
of fice of the clerk of superior court. 
But the process of creating th~ D is­
trict Court D ivision inevitably affect­
ed portions of the superior court's 
organization, structure, and jurisdic­
tion. For example, although Chapter 
2 of the General Statutes, dealing 
with the office of clerk of superior 
court, was left intact, many sections 
of it arc superseded. directly or by 
implication, by t.he provisions of the 
1965 Act, which take effect in De­
cember, 1966, in 22 counties of the 
State, and by statutory schedule in all 
other counties in 1968 and 1970. This 
situation I1"lUSt bc kept in mind in 
following this discussion. W hen the 
1965 Act is si lent , carlier laws are 
sti ll in effec t. A complete picture of 
the cler~'s office thus must include 
both the earl ier laws and the 1965 
additions, but it is the purpose of 
t his article to discuss only those as­
pects of the clerk's office which were 
affected by the 1965 Act. 

True to the con stitutional concept 

of one unified statewide General 
Court of Justice, Sec. 7A- 39.1.of the 
Act m akes it clear that the clerk of 
superior court, in t he exercise of his 
judicial powers as ex officio judge of 
probate, and with respect to special 
proceedings and the administration of 
guardianships and trusts, is an officer 
of the superior court, and not a sep­
arate court. This section pointedly 
omits any reference to the judicial 
powers of the clerk with respect to 
juvenile mattcrs; these powers are 
specif ica lly taken from the clerk and 
given to the district court judge by 
Sec. 7 A-277. This change affects not 
only the 90 counties in which the 
clerk is now judge of juvenile court; 
in all 100 counties, including those 
lOin which the clerk now has no 
connection with the juvenile court, 
the clerk inherits the clerical respon­
~ibilit i es attendant upon t he discharge 
of juvenile matters in the district 
court. 

Clerical F111tclions of Dnstrict Court 

Most clerks will accept the loss of 
the function of juvenile judge with 
equanimity, if not joy. Another 
change wi ll be greeted with different 
emotions. This thrusts upon the clerk 
all of the clerical functions of the 
distr ict court in his county. The 
Courts Commission and the General 
Assembly fclt that efficiency, con­
venience and economy would be best 
served if all the clerical functions of 
bolb trial divisions of the General 
Court of Justice in each county were 
placed under one off icial. Logically, 
such an official should be ca lled sim­
ply "'Clerk of Court" or "Clerk of 
Trial CourtS," but "Cletk of Superior 
Court" is the const itutional title. (A 
clerk of district court is also men­
tioned in the Const itution, but only 
in passing, in the section on remov­
::I; there is no constitu tional man­
da te to create such an officer). The 
title of "Clerk of D istrict Court" 
could not also be given to the clerk 
of superior court, as this might run 
afou l of the dual off ice-holding pro­
hibition of th e Constitution. T he only 
solution was simply to provide that 
the clerk of superior court's judicial, 
clerica l, administrat ive and fiscal 
duties with respect to district court 
matters wou ld be t he sa me as in 
superior court maHers. This respon­
sibility incl udes the duty to mainta in 
consolida ted records of all judicial 
proceedinj!s in both the superior court 
:lnd the distri c t cour t in his county. 



New Powm of Clerk 

The clerk is given twO important 
new funct ions in his enlarged role as 
clerk of both the superior and dis­
trict courts. The first of these is the 
power to accept written appearan~es, 
waivers of trial and pleas of gUilty 
to certain traffic offenses listed by 
the chief district judge, and the sec­
ond is the authority to issue war­
rants of arrest va lid throughout the 
State, and search warrants valid 
throughout the county. The clerk 
shares each of these duties with the 
magistrate, and assistant and deputy 
clerks are also so empowered. This 
promotes flexibility and convenience 
during normal working hours and aft­
er hours as well , since assistant and 
deputy clerks may be assigned irreg­
ular hours when desirable to supple­
ment the limited number of magis­
trates which may be available for 
these important functions. Under this 
new system, law enforcement officers 
will be prohibited from issuing war­
rants. 

Compensation 

The advent of the District Court 
brings to an end the era of the fee­
compensated clerk. Clerks (including 
assistants, deputies, and other clerical 
employees) are placed on the State 
payroll, and salaried according to a 
scale keyed to county population. The 
scale runs from $6500, in counties of 
less than 10,000 people, to S 18,000 , 
in counties of 250,000 people and 
more. This scale represents some in­
crease in compensation for the ma­
jority of clerks. Population group­
ings are subject to adjustment after 
each federal decennial census. Any ad­
ditional compensation by means of 
fees or commissions is forbidden, but 
county commissioners, by virtue of a 
provision of Sec. 7A-IOI are author­
ized to supplement the salary of the 
clerk from certain costs of court. 
Salary supplements of this kind are 
likely to be uncommon. 

All clerks will become members of 
the Teachers' and State Employees' 
Retirement system. Clerks who are 
now members of the Local Govern­
ment Employees' Retirement system 
will be automatically shifted to this 
sys tem without loss of coverage under 
existing law. Special legislation will 
probably be needed for the benefit of 
those clerks not nOw covered by the 
Local Government Employees' Re­
tirement System. Social Security cov­
erage, of course, continues. 

Assis/ants and Deputies 

All employees of the clerk's office 
are also shifted to the State payroll. 
The number of such employees is to 
be determined by the Administrative 
Officer of the Courts, as well as their 
sa laries the latter to be set after con­
sultati~n with the clerk and the coun­
ty commissioners concerned: Salaries 
must also be fixed with "due re­
gard to the sa lary levels and the 
economic situat ion in the county." 
The clerk appoints all his office em­
ployees to serve at his pleasure. 

Additional Seats of Court 

The District Court is required to 
sit at the county seat in each county, 
and at such additional places as the 
General Assembly may authorize. In 
the 22 counties activated in 1966, ad­
ditional sea ts are authorized in the 
coun ties of Catawba (Hickory), 
Haywood (Canton) , and Robeson 
(Fairmont, Maxton, Red Springs, 
Rowland, St. Pauls). Many of the 
counties to be activated in 1968 or 
1970 will probably have one or more 
additional seats of court. The clerk 
will be responsible for supplying nec­
essary clerical assistance at these loca­
tions, but only such records as are nec­
essary for the efficient processing of 
current judicial business are to be kept 
at these sites. Office space and furni­
ture at the additional site must be 
provided by the city concerned. 

N011li"ation and Su.pervision of 
Magistrates 

The constitution (Article IV, Sec. 
S) creates the new office of magis­
trate, a minor judicial officer of the 
district court, and assigns to the 
clerk of superior court the duty to 
make nominations (to the senior reg­
ular resident superior court judge) for 
appointment to this new office. Ea~h 
county will have at least one magiS­
trate, and a few counties may ha,:e 
10 or more. In advance of the nomi­
nations, the sa lary for each magistracy 
will be fixed by the Administrative 
Officer, and, although not required 
by the law, the duties and l.ocation of 
each magistracy will probably also be 
known. The clerk must then find 
q~alified candidates for each magis­
terial position and submit his .,o~i­
nees to the judge. While the chIef 
district judge prescribes the times and 
places at which magist rates will be 
available for duty, and ass igns small 
claims cases to them for trial, the 
clerk is charged by law with general 

superviSion of the record keeping 
functions of the magistrate. This ar­
rangement makes it highly desirilble 
that the clerk nominate the most 
highly qualified candidates he can 
find for the position of magistrate. 

Mechanical Court Reporting 
Equipment 

The new law anticipates a corf­
tinuing shortage of competent court 
reporters , not only in the superior 
court but in the district court as 
well. ' When live reporters are not 
available, the local judge concerned 
may request the State to supply me­
chanical court reporting equipment. 
When such equipment is furnished it 
is the duty of the clerk to provide 
for its operation, to preserve the rec­
ord of trial so recorded, and to trans­
cribe the record as required. An em­
ployee trained in these functions will 
be necessary. Transcription costs, pre­
sumably at the rate currently pre­
vailing in the locality, are assessable 
on appeal from district court to . su­
perior court. 

Financial A cc01mtability 

Procedu.res for the "receipt, deposit, 
protection, investment, and disburse­
ment" of aU funds coming into the 
hands of the clerk of superior court 
will be promulgated by the State. 
The State Auditor w ill conduct an 
annual post audit of the fiscal trans­
actions of each clerk. Each clerk will 
be bonded to the State for faithful 
performance of duty. The administra­
tive Officer fixes the amount of the 
bond and the State pays the premi­
um. Assistant and deputy clerks are 
bonded similarly, except that a blank­
et bond is authorized for aU clerical 
assistants. 

Clerk'.s Jurisdiction in 
Probate and Administration 

Earlier it was noted that, except 
for loss of his juvenile judgeship, the 
jurisdiction of the clerk remains sub­
stantially unchanged. This is empha­
sized in Sec. 7 A-241, which specifies 
that exclusive original jurisdiction for 
the probate of wills and the adminis­
tration of decedent's estates is exer­
cised by the superior court and the 
clerk thereof as ex officio judge of 
probate, according to established prac­
tice and procedure. 

Original civil jurisdiction of ali 
other matters (except claims against 
the State) is vested in the trial divi­
sions. Current procedure with respect 
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to special proceedings, guardianship 
and trust administration, and con­
demnation actions remains undis­
turbed; technically, either trial divi­
sion has "jurisdiction," but the su­
perior court is the prop{'r division. 
(A detailed explanation of the terms 
"jurisdiction" and "proper" is beyond 
the scope of this discussion.) And 
Sec. 7 A-2 51 provides that all matters 
properly heard originally before the 
clerk are appealable to the judge of 
the superior court, as provided in 
Chapter 1 (Civil Procedure) of the 
General Statutes. 

Clerical Procedures in Civil Actions 

All civil actions and proceedings in 
either trial di vision of the General 
Court of Justice are instituted in (and 
the original records main tained in) 
the office of the clerk of superior 
court "without regard to tm trial 
division in which a particular cause 
may be pending from lime to lime." 
Of course, this does not mean that la­
belling of papers to indicate the trial 
division involved IS forbidden; in 
fact, the complainant is required to 
indicate on the complaint or other 
initiating paper which division he 
deems proper. If no designation is 
made, the clerk dockets the cause for 
the superior court division. If, upon 
motion of the parties granted by the 
judge, or on the judge's own motion, 
a cause is transferred from one di­
vision to the other, the clerk merely 
makes appropriate notations on the 
dockets and the case file. If the vol­
ume of business is great, separation 
of pending cases by trial d ivision may 
be convenient but it is not required 
by law. 

Civil Appeals from District to 
Sup{'rior Court 

Civil actions finally decided iO the 
district court arc appealable to the 
superior court on the record, for er­
ror of law. These appeals are gov ­
erned by a set of rules set out in 
Sec. 7 A-286 of the Act. The proce­
dures vary materially from the pro­
cedures on appeal from the superior 
co the Supreme Court. The role of 

the cler-k in such appeals is specified 
in detail in the Rules, and will not be 
repeated here other than to say that 
the clerk prepares the record on ap­
peal, which consists of the original 
papers and exhibits filed in ehe case, 
the transcript of proceedings, if and 
to the extent requested, and a cer-
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tified copy of all docket and minute 
entries. Upon assembly of the record 
on appeal, the clerk dockets it on the 
appellate docket of the superior court 
in his office and notifies the parties. 
Judgments are entered by the clerk 
in the civil judgment docket in the 
same manner as judgments of superior 
court trials. 

Criminal Appeals from District 10 
Superior Court 

Criminal acnions (misdemeanors) 
tried in the district court are ap­
pealable to the superior court for 
trial de n-ovo, with jury. If notice of 
appeal is given in open court or with­
in 10 days thereafter, the clerk trans­
fers the case to the superior COurt 

criminal docket. 

SPecial S11lail Claim.s Procedures 

Civil ac'"tions in which the amount 
in controversy docs not exceed $300 
(including claim and delivery and 
summary ejectment actions), upon re­
quest of the plaintiff, are assignable 
by the chief district judge to a mag­
istrate for trial. Assignment will prob­
ably be made in mose cases by the 
clerk, pursuant to standing order or 
rule of the judge. Art . 19 of the 1965 
Act sets out special procedures for 
these cases. The plaintiff requests as­
signment by stamping "Small Claim" 
on the face of his complaint, which 
is filed with the clerk. In assigned cas­
es, the clerk issues a "magistrate sum­
mons," which commences the ac­
tion, and notifies the parties and the 
designated magistrate of the assign­
ment. If a small claim is not as­
signed within five days, it is treated 
as a regular civil action. Special, sim­
ple forms for use in small claims are 
set forth in the Article. Service of 
process may be obtained by certified 
mail, if the plaintiff so requests and 
pays the clerk the fee (postage) for 
this service. Trial is had before the 
ffi:tgistrate, who signs the judgment 
and returns the papers to the clerk 
for entry of judgmene on the COn­
solidated civil judgment docket, in 
the s:tme manner as civil judgments 
rendered by a district or superior 
court judge. On appeal the clerk 
places the action on the district court 
civil issue docket for trial de novo 
before a judge. 

Expense., of Clerk's Office 

The Constitution provides that the 
operating expenses of the Judicial De­
partment will be paid by the State. 

This means, in addition to the sal­
aries of all personnel in the clerk's 
office, other expenses of the office, 
including <t ••• supplies and materials, 
postage, telephone and telegraph, 
bonds and insurance, equipment, and 
other necessary items," (Sec. 7 A-3 00 
(5) ). The State is authorized to es­
tablish local procedures for the 
prompt payment (from State funds) 
of the fees of jurors, certain witness­
es, and other small expense items. 
The county (or the city, if an addi­
tional seat of cOUr[ is located in a 
city), must provide the courtroom 
and related judicial facilities, how­
ever, including the clerk's office 
spaces, furniture and vaults. Supplies 
and equipment in the clerk's office 
on the date a district court is estab­
lished in any county become the prop­
erty of the State. 

Costs 0/ Court 

The principal fea tures of the U01-

form costs of court bill have been 
explained in the March and June, 
1965, issues of Popular Government. 
In place of the lengthy, detailed costs 
bill with which most clerks now 
struggle, there will be a simplified, 
all-inclusive lump - sum - per - major­
category-of-judicial-business type of 
bill. While it may take some effort 
to adjust to the new syseem of costs, 
the time saved in computing separate 
costs in countless cases will more 
than compensate for this temporary 
incon venience. 

Rrlatiom with Administrative 
Officer of the Courts 

While the clerk continues to be 
elected to his office by the voters of 
his county, he is responsible primar­
ily to the State-in particular, to 
the Administrative Officer of the 
Courts-for the proper discharge of 
the nonjudicial functions of his of­
fice. Sec. 343 (c) specifies that the 
Administrative Officer prescribes 
<t ••• uniform administrative and bus­
iness methods, systems, forms and 
records to be used in the offices of 
the clerks of superior court." This 
sweeping authority w·ill eventually re-

sult i.n overturning 100 different 
ways of doing routine business in the 
oHices of the clerk, and substitute 
one uniform, statewide method. To 
this end the Administrator has al­
ready asked a select committee of 
clerks of superior court to advise him 
as to just what "methods, systems, 
forms and records" should be utilized 



in the clerks' offices. Since Novem­
ber, this committee'~ has been at 
work, meeting weekly. It will make 
its recommendations to the Adminis­
trator in late summer. 

For each clerk's office the Admin­
istrator must "Procure, distribute, 
exchange, transfer, and assign . . . 
equipment, books, forms and sup­
plies ... " (Sec. 7A-J4J(£» . Look­
ing to the State rather than the coun­
ty for office equipment and supplies 
may initially cause some inconven­
ience, since neither individual clerks 
nor the Director of the Administra­
tive Office can be expected all at 
once to anticipate accurately and com­
pletely all the needs of a new court 
sys tem and a new supply system. 
Passing inconvenience, however, 
should be more than offset by the 
advantages of statewide uniformity 

.Members are D. M. McLelland, ~la­
mance (Chairman); W. E. Church, ~or­
syth ; Alton Knight, Durham; Ben Nevllle, 
Nash; Russell Nipper. Wake; Mrs. F~ances 
Rufty, Rowan; and J. P . Shore. GUl~Ord . 
All are clerks of superior court. 

and centralized procurement. Under­
standing on the part of the clerk5 
will facilitate these transitional ad .. 
justments, with minimum difficulty 
for all concerned. 

The Administrative Officer will 
undoubtedly have need of certain sta­
tistics and reports in order to dis­
charge his statewide responsibilities 
efficiently. These reports in large 
measure must be supplied by the 
clerks. Sec. 7 A-345 makes it their 
duty to supply to the Administra­
tive Officer, on request, information 
and statistical data relative to the 
work of the COUI:ts. Submitting sta­
tistics to the State is, of course, noth­
ing new. The nature of the data re­
quested, however, may be. Informa­
tion on which the budget for the en­
tire judicial department can be com­
piled, for example, will be needed, 
and again the cooperation and ac­
curacy of the clerk will greatly as­
sist the State office in accomplishing 
this task of mutual concern. 

N 01 All Procedures Changed 

After this long catalogue of chang­
es, it may be a refreshing relief to 
many clerks to hear that some things 
are nOt changed. For example, civil 
procedure generally, as set forth in 
Chapter I of the General Statutes, 
remains unchanged. Criminal proce­
dure, in general, also remains as set 
out in Chapter 15, and other chap­
ters, of the statutes. Juvenile court 
procedures are likewise specifically 
retained as now set out in Chapter 
110, Article 2; and procedures for 
drawing jurors for the district court 
are the same as prescribed for the 
superior court. While it is likely that 
major portions of each of these 
procedural fields will be revised in 
the next decade, most of these chang­
es will come after the new organi­
zational changes have taken place and 
become settled routine. By now it 
should be clear to all clerks, however, 
that the decade ahead will be mark­
ed by the biggest upheavals in the 
clerk's office in nearly a century. 0 

27 



The County and the District Court 

December 5, 1966, will be an im­
portant day in the judicial history of 
North Carolina .. On that day in 22 
counties of the State the first sessions 
of the new district court will be held. 
As provided in the Judicial Depart­
ment Act of 1965 , (Ch. 31 0, S.L. 
1965) the district court will replace 
in these counties all existing courts 
below the superior court level. While 
a lead time of over 20 mon chs was 
written into the new law to provide 
ample opportunity to prepare for the 
new court system, the changeover will 
not take effect without some major 
adjustments. Persons in county gov­
ernment in particular will have many 
adjustments to make. This article will 
attempt to advise county officials of 
pertinent provisions of the new law, 
in an effort to make the changeover 
as smooth as possible. 

Fiscal Considerations 

Article IV, Section 21 of the Con­
stitution, as amended in 1962, pro­
vides for the abolition in each county 
of all courts below the level of the 
superior court when the district court 
is activated in the county, and in no 
event later than 1 January 1971. Sec­
tion 18 of the same Article provides, 
in part, that "The operating expenses 
of the judicial department. other than 
compensation to process servers and 
other locally paid non- judicial officers 
shall be paid from State funds." Tak­
en together. these two provisions re­
lieve the counties of all substantial ju­
dicial functions, and transfer the re­
sponsibility for judicial operations to 
the State. Since in monetary terms 
this responsibility runs to six figures 
in some counties, the impact of the 
change is considerable. The impact is 
intensified by the implementing leg­
islation, the Judicial Department Act 
of 1965~ which deprives the counties 
in large measure of court-produced 
revenues (costs of court), diverting 
this "income" to the State treasury. 

In a typical county under present 
law the board of commissioners ap­
points, or the voters elect. for the 
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county court, a judge, a solicitor, 
and a clerk. For the superior court in 
each county the voters elect a clerk. 
The commissioners fix the number of 
the c1crk's assistants and their salaries. 
The county furnishes and maintains 
the courtroom and the clerk's office 
and provides the clerk's supplies and 
equipment. The salaries of all persons 
connected with the court, from judge 
to clerk to reporter. are paid by the 
county. Fees and mileag-e of jurors 
are also a county responsibility. In the 
average county these outlays may 
amount to a sizeable percentage of the 
total county budget. To compensate 
for these expenses. the county sets (or 
th rough its representative requests the 
legislature to set) a bill of costs for 
various services rendered by the court. 
In most counties, the income derived 
from this bill of costs in the superior 
court is inadequate to defray the 
court's expenses. In the county court, 
on the other hand, where most com­
monly there is no jury, the costs of 
court frequently more than offset the 
expenses. The net result in some coun­
ties is a "profit" on overall court 
operations. This profit is used to sup­
port other functions of county gov­
ernment, 

Under the district court system, the 
voters of the county will continue to 
elect the clerk of superior court. and 
the county will continue to furqish 
and maintain a courtroom and relat­
ed physical facilities. but all else will 
be changed. In particular. court per­
sonnel become State employees; the 
excess of costs of court, if any, over 
expenses for operating the court. will 
no longer be available to the county 
commissioners; and the minor per­
centage of the costs of court actually 
retainable by the county will be ear­
marked for the support of judicial fa­
cilities only. In 22 counties adjust­
ments in anticipation of these changes 
must be made in the fiscal year 1966 
budget, The changes are not all on 
the debit side of the budget, but no 
one can predict with assurance of any 
accuracy whether the credits will 
balance the debits, 

Section 7 A-300 provides that in 
counties having a new district court 

the following expenses become a State 
responsibility: 

Salaries and expenses of assistant 
solicitors [superior court 1. dis­
trict judgesJ prosecutors. as­
sistant prosecutors, magis­
trates, family court COunse­
lors. clerks of court, their as­
sistants and ·deputies, and oth­
er clerical employees; 

Expenses of the clerk's office, in­
cluding supplies and materi­
als, postage, te1ephone and 
telegraph. bonds and insur­
ance, equipment. and other 
necessary items; 

Fees and travel expenses of 
jurors, and of witnesses re­
quired to be paid by the State; 
and 

Compensation and allowances of 
reporters. 

Section 7A-J02 provides that re­
sponsibility for the following expens­
es remains with the county: .. , , • 
courtrOOms and related judicial facil­
ities (including furniture) .. ," Re­
ference to section 7 A-J04 is neces­
sary to determine what are "court- I 

room and related judicial facilities": 

", . . adequate space and furni­
ture for judges, solicitors, prose­
cutors, magistrates, juries, and 
other court-re1ated personnel; of­
fice space. furniture and vaults 
for the clerk; jail and juvenile 
detention facilities; and a law li­
brary (including books) if one 
has heretofore been established or 
if the governing body hereafter 
decides to establish one," 

The meaning of "operating ex­
pense," to be met by the State under 
the mandate of the Constitut~n, and 
"non-operating expense," to be met 
by the county, is reasonably clear, 
Physical facilities. that is, realty, to­
gether with its permanent, nOn-con­
sumable furnishings is deemed to be 
non-operating, and hence a county re­
sponsibility; all else is an operating ex-



pense, and chargeable to the State. : In 
practice a few questions may anse. 
For example. are file cabinets whose 
tops are used as counters furniture 
(county) or equipment (State)? 

Supplies and equipment in the 
Clerk's office at the time the district 
court is a~tivated become the prop­

'erty of che Scate. (Sec. 7 A-JOJ). 
While technically the county com-' 
missioners in the 'name of economy 
are thus given an opportunity be­
tween now and the time the district 
court is ac tivated in their county to 
remove specific items of the clerk's 
office equipment, or to fail to repair 
or replace such equipment, such 
conduct is considered unlikely, ~nce 
its main result would be to incon­
venience the people of the county. 
And in v iew of the statutory duty 
imposed on the county commissioners 
under G. S. 2-8 to furnish the "re­
quisite stationery, records, furniture 
and filing cases and devices" for t.he 
clerk's use, such actions would also be 
unfair, if not illega1. 

Costs of Court 

A vital feature of the new court 
system is a uniform statewide costs­
of-court bill. Under this bill the ma­
jor percentage of costs collected will 
go to the State to suppor t its obliga­
t ion to pay t he operating expenses of 
the system. The counties. however, 
will be allowed to retain a f acilities 
fee as compensation for furnishing the 
physical facilities in which t he courts 
will operate. 

The fac ilities fee varies with the 
subject matter and the court level. 
as follows: 

Subject 
Matter 
Civil Action 

DiJtrict 
Court 

$5 
(Before a 

Superior 
Court 

$5 

Magistrate $2) 
Criminal Action $2 
Special Proceeding 
Estate Administration 

$15 
$2 
$2 

. O n appeal from the clerk of su­
perior court, or from the district 
court to the superior court, the fee 
is chargeable a second time, except 
in civil appeals from the clerk to the 
judge. Assuming the availability in 
each county of current data as to the 
numbers of cases in each of the 
above categories, it will nevertheless 
be impossible to arrive at a reason­
lbly accurate estimate of how much 

revenue the fac ili ties fee will produce 
because of one or more of the follow­
ing uncertainties: the number of 'crim­
inal cases in which the fee will not be 
collected; the number of civil cases 
in volving prayers for money judg­
ments of $300 or less which are within 
t he magistrate's " jurisdiction" and the 
exten t to which t he 'magistra te will in 
bct be used in small claims cases; the 
number of misdemeanors formerly 
tried in superior court which now 
must orig inate in the district court; 
and the volume of appeals from the 
magistrate, the clerk of superior court, 
:lnd the district court judge. 

As noted earl ier , the uses to which 
accumulated facilities fees may be put 
are restricted. Sec. 7 A-304 specified 
that they must be used for "provid_ 
ing, maintaining, and constructing" 
courtroom and related judic ial facili­
ties. This section goes on to say, how­
ever, "In the event the funds derived 
from the facilities fees exceed what 
is needed for these purposes, the coun­
ty ... may, with the approval of 
t he Administrative O fficer of the 
Courts as to the amount , use any or 
all of the excess to retire outstanding 
indebtedness incurred in the construC­
tion of the facilities, or to supple­
ment the operations of the General 
Cour t of Justice in the county." It 
is a matter of some speculation to 
what extent this " safety valve" will 
be useful. ' Counties with recently 
completed - and adequate - court­
houses and related judicial facilities 
may be eager to devote funds cumu­
lated by means of the facilities fee to 
the retirement of bonded indebtedness 
on the facilities. On the other hand, 
while recently constructed and ade­
quate facilities may need little main­
tenance or additions for years to ' 
come, eventually the need will arise 
for major expenditures for renovation 
or expansion, and such expenditures 
can bes t be met only if an adequate 
sinking fund has been gradually ac­
cumulated. 

Counties blessed with moder~, ade­
quate faci lities and no indebtedness re­
sulting from their constructic;m- if 
there be any counties so fortunate­
may, with State permission, " supple­
ment the operations of the General 
Court of Justice" in their counties by 
(for example) supplementing the sal­
ary of the clerk of superior court 
(Sec. 7 A- I 0 I ), or giving the clerk 
additional clerical personnel, or hiring 
additiona l counselors for district court 
judges sitting in domestic relations 

cases. These possibilities are perhaps 
more speculative than real. 

The facilities fee is the county's 
sole source of income from the courts 
for the support of its judicial facili­
ties. The 19.65 Act. however, sanc­
tions the collection of several other 
fees in support of court- related (law 
enforcement) activities. None of these 
fees is new, although the amount of 
the fee may be: 

• Arrest Fee For each arrest made 
by a county or State law. enforcement 
officer, resulting in a conviction, _ a 
$2 arrest fee is assessable ' in favor of 
the councy. (Sec. 7 A-J04). This fee 
is also collectible for personal service 
of criminal process, including cita­
tions. The revenue this fee will pro­
duce can be estimated with reasonable 
accuracy in all counties . If the arrest 
is made by a city policeman, the city 
receives .the arrest fee. No arrest fee 
accrues to the benefit of any individ­
ual. 

• Sheriff's Feer Sec. 7 A-J 11 stand­
ardizes, throughout the Stat e, the fees 
chargeable by the sheriff in a civil 

. accion or special proceeding, for serv­
ice of civil process ($2) , seizure and 
care of personal property (all neces­
sary expenses) , sales of property (59'0 
on che first $5 00, 2Yz% on higher 
sums, plus necessary expenses), eject­
ment (all necessary expenses), etc. 
These fees become the ' property of the 
county; no fees. accrue to any individ­
ual. This civil process fee schedule 
was adopted by the legislature as rec­
ommended by a committee of sheriffs 
whose primary aim was to arrive at 
a f air fee bill substantially represen­
tative of fees currently charged in the 
various counties. In some counties it 
may bring in more revenue than the 
fqrmer fee bill did; in others, less. In­
creased income, if any, may be off­
set by the need in some counties to 
place deputies, formerly fee-compen­
sated, on a county salary. 

• fail Fcc Defendants lawfully con­
fined in the county jail, and ·who are 
finally convicted, are liable to the 
county at the rate of $2 per day for 
each . day's confinement, or f ract ion 
[hereof. While the sums collectible 
hereunder will not operate this facil­
ity in die black, places of confinement 
cannot reasonably be expected to be 
self-supporting, much less show a 
profit. 

• Fines and Forfeitures; The County 
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School Fund What has' been said so 
far applies only to costs of court. 
F~nes and forfeitureo, under Article 
IX, section 5 of the Constitut ion, 
continue to accrue to the benefit of 
the county school fund. The total 
amount of fines and forfeitures col­
lected, however, may decrease substan­
tially in those counties in which the 
prevailing method of settling minor 
traffic offenses is by forfeiture of 
cash collateral (appearance bond) 
rather than by written waivers of 
trial, pleas of .guilty and depositing of 
a pre-set fine and costs of court. Un­
der the · 1965 Act, the forfeiture-of­
collateral method will be replaced in 
all counties by the waiver method. 
The effect of this can be best shown 
by an example. Assume an offender 
is charged with speeding five miles 
an hour over the limit. Assume furth­
er that collateral for this offense has 
been set by the local judge at $20 
(equivalent, as it usually is, to the 
anticipated fine ($ 5) and costs (S 15) 
if the offender appeared in court and 
was convicted) . Under the present 
system the $20 forfeited collateral 
goes to the school fund; under the 
new system, only the $ 5 fine would 
go to the school fund. (The county 
would receive $2 facilities fee and $2 
arrest fee and the State would get 
$11.) Multiplied by hundreds or 
thousands of cases, this could have a 
noticeable ~mpact on the school fund. 

Non-Financial Relalionships 

While the coming of the district 
court system has its most important 
impact on county finan~es, its effect 
in other areas of county government 
is by no means negligible. Perhaps the 
most important of these non-finan­
cial concerns is the reJationship of the 
clerk of superior court to the county 
and the county commissioners. In the 
constitutional and political sense, the 
clerk, since he is still elected by the 
qualified voters of his county, re­
mains a county officer; in the practi­
cal, administrative sense the clerk's 
ties to the county are all but sev-' 
ered, and he becomes primarily a State 
official. First, the clerk's compensa­
tion is fixed and paid by the State 
(Sec. 7A-IOI); secondly, the number 
of his assistants, deputies and other 
employees, and their compensation, is 
also fixed by the State (Sec. 7 A-I 02); 
and finally, his office supplies, equip­
ment and methods of doing business 
all become exclusively a State respon-
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sibility. 
In an effort to preserve some sem­

blance of the traditional salary rela­
tionships of county officials, particu­
larly "courthouse" officials. Sec. 7 A-
10i of the 1965 law provides that the 
Administrative Officer of the Courts, 
prior to setting the numbers and sal­
aries of clerical employees in each 
county, shall consult with the clerk 
of superior court and with the board 
of county commissioners or its desig­
nated representative in eac.h county, 
and fix the salaries of clerical em­
ployees "with due regard to the sal­
ary levels and the economic situation 
in the county." This procedure was 
fostered by a tacit recognition that 
State salaries tend generaI!y to be 
higher than county salaries, and that 
imposition of a single, statewide sal­
ary \chedule on the poorer counties 
might create wide disparity in "court­
house" salary schedules, resulting in 
morale problems and further pressure 
on county commissioners to raise 
county salaries generally. To the ex­
tent that this procedure tends to less­
en what disparities there are between 
State and local salary schedules, . it 
may in the long run in fact improve 
morale and minimize a recurrent per­
sonnel problem. 

The independence of local judicial 
operations from county controls is 
further illustrated by a number of 
other provisions of the new district 
court law. Henceforth the superior 
court clerk's books and records are to 
be audited by the State Auditor rath­
er than by the county. (Sec. 7 A-
103). The clerk's sole responsibility 
to the county is to remit, once month­
ly, the fees due the county under ' the 
uniform costs bill. (Sec. 7A-I 03) . 
The clerk's bond, and that of his em­
ployees, is fixed by, and made pay­
able to, the State, which pays the 
premiums. (Sec. 7A-104). There is 
but one clerk of court, who is respon­
sible for all trial court derical func­
tions in the county. (sec. 7A-ISO). 
Clerks of former county courts, par­
ticularly domestic relations or juve­
nile courts, some of them appointed 
by county commissioners, will become 
assistants to the clerk of superior 
court, but only upon appointment by 
the latter. (Sec. 7A-I02). The prose­
cutor for the district court will be 
appointed by the senior regular resi­
dent superior court judge, for the dis­
trict. (Sec. 7A-160) . In some coun­
ties there may be assistant prosecutors, 

full or part-time; they will be ap.: 
{Jointed by the prosecutor, on author­
ory .o£ the State (Sec. 7A-164, 165). 
Assistant solicitors are treated similar­
lL (Sec. 7 A-4~.2) . . Ma~istrates, offi~ 
cers of the district court and in a 
sense replacements for the justice of 
the peace, will be allowed each coun­
ty in a number determined solely by 
the State .. (Sec. 7A-132-133). The 
clerk will make nominations for each 
authorized magistracy, and the resi­
dent superior court judge will make 
the appointment. (Sec. 7 A-171). 
Even the schedule of sessions of dis­
trict court will be free of county 
control; they will be set by the chief 
district judge. (Sec. 7 A-146). When 
a jury session is called for, the chief 
judge will notify the appropriate 
c()unty ' authorities in time for a jury 
panel to be summoned in the same 
manner as in the superior court. 

Finally, the availability of special 
counseloriq,g services for judges sitting 
in domestic relations cases is made a 
State responsibility (Sec. 7A-IH). 
The Administrative Officer of the 
Courts may authorize such counselors 
.:mly in counties in districts which 
have a county with over 100,000 pop­
ulation. The county of course is not 
barred from supplementing the opera­
tions of the State in this field, either 
through the district court system or 
the tounty welfare department. 

Adequacy of Physical 
Facilities 

The 1965 Act, in reference to 
"adequate courtroom and related JU­
dicial facilities" does not define the 
term "adequate." Adequacy is of im­
portance to a county, however, when 
it desires to use accumulated facilities 
fees to retire outstanding indebted­
ness incurre.d in construction of the 
facilit ies. Then the Administrative 
Officer of the Courts is unlikely to 
approve such a use unless eXlstmg 
courtrooms and related judicial facil­
Ities are fully adequate. 

Aside from related judicial facili­
ties such as jails and juvenile deten­
tion homes, it can safely be said that 
in some- counties courtrooms have been 
neglected, and will undoubtedly prove 
inadequate for the demands of the dis­
trict court system, as they are cur­
rently inadequate ' for the superior 
court. The pending activation of the 
new court presents an ideal opportun­
ity for the county commissioners in 
all counties to examine critically their 
courtroom facilities, and to make 



plans nOtV for the .necessary improve­
ments. · Whether this means new ~o~­
struction or merely rem~deljnJ1;, It. IS 

well to remember several basic pnn-
dples: . 

• The caseload in a particular coun­
ty is not going to change drasticaUf 
simply because of the establishment of 
the district court. If one courtroom 
has been sufficient both for the su­
perior court and the recorder's c?~re 
up to the present, in all probability 
it will continue to be sufficient for 

. the superior court and the distnct 
court. 

• The district court will have a 12-
man jury, in civil cases involving 
$5000 or less. If it is necessary to 
schedule sessions of civil district coure 
at the same time as sessions of the 
superior court, each courtroom must 
have facili.ties for a jury. 

• While misdemeanor and domestic 
relations sessions of district court will 
not require a jury, if new construc­
tion or extensive remodeling is re­
quired it would be false economy not 
to provide jury facilities. Flexibility 
in scheduling trials and provision for 
future growth will more than make 
up for the added cost. 

• No courtroom is really adequate 
unless it has convenient side rooms for 
jury deliberations, for the judge to 
conduct in-chambers matters, and for 
attorneys to confer with clients an.d 
witnesses. Since the district court pros­
ecutor will be a full-time official, an 
office should also be provided 
for him. A room for the courtroom 
clerk, and reporter, and for jailed de­
fendants awaiting trail is also desira­
ble. If two or more courtrooms are 
constructed on tbe same floor) some 
of the side rooms might serve both 

courts. 

• Many courtrooms now in service 
throughout the State were designed to 
double as public meeting halls. There 
is nO judicial requirement for a 
courtroom seating several hundred 
spectators. The maximum demand for 
courtroom seating will never exceed 
the requirements of a special vemre. 

• In most counties, the clerk of su­
pc;rior court, as clerk of all trial 
courtS, including the tormer domestic 
relations and juvenile courts, will 
have a need for more space. The 
amount of the increase will vary with 
a number of factors,- from county to 
county, and cannot be accurately pre­
dicted by a general rule. 

• The county is responsible for pro­
viding space for magistrates also. This 
may not be feasible for the part-time 
magistrate assigned to a rural com­
munity for occasional issuance of 
warrants or acceptance of waivers of 
trial and guilty pleas to traffic of­
fenses, but for those magistrates as­
signed full -time to the trial of small 
claims or for round-the-clock war­
rant issuance in urban areas, an office 
will be mandatory. While an other­
wise unoccupied courtroom can be 
used. especially for small claims mat­
ters, a courtroom is not necessary. For 
small claims magistrates, a hearing 
room convenient to ' the clerk's office, 
and large enough for the litigants and 
counsel, will be adequate. For the 
warrant-issuing magistrate assigned to 
serve the sheriff's department or the 
city police, a room convenient to, 
but separate from, these activities, is 
all that is required. Separation serves 
to emphasize that warrant-issuance is 
a judicial function, and not simply 
an adjunct oi.1aw-enforcement. 

• The need for judicial facilities is 
increasing faster, proportionatel'l2 . 
than the population. Counties witfi 
rising populations will find that 
courtroom facilities barely adequate 
for today will be inadequate tomor­
row. 

• No building or remodeling plan 
is sound that emphasizes quantity at 
the expense of ' quality. Soundproofing, 
central heating, air-conditioning, and 
efficient internal arrangements are 
elemenes of adequacy just as much as 
numbers of courtrooms . 

The Role of the Municipality 

In the great majority of cities 
and [Owns which now have a record­
er's court, tbe municipality's role in 
judicial operations will be terminated. 
In some counties, however, there will 
be citi~s other than the county seat 
designated by the legislature (Sec. 7 A-
130) as authorized seats of distri'ct 
court. Hickory. (Catawba county), 
Can.ton (Haywood county), and cer­
tain towns :in Robeson county are ex­
amples ot ·this in the counties adopt­
ing the district court system in De­
cember of 1966. In each of these 
cities, provided the chief district judge 
and the Administrative Officer of the 
Courts concur in a finding that the 
facilities offered by the city are ade­
quate, regular sessions of the district 
coure may be held, and the faci1itie~ 
fees thus collected will be remitted to 
the city . rather than to the county. 
County commissioners in these coun­
ties must bear in mind that both the 
caseload and the faci lities fees must 
be shared with the city or cities con­
cerned. In the cities concerned the 
planning and financing impact will 
be substantially the same as described 
herein for the counties. 0 
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The District Court Prosecutor 

This is the last of a series of articles 
in this publication dealing with the 
officers of the Judicial Department 
under the 1962 amendment to the 
State Constitution, and the Judicial 
Department Act of 1965. Earlier arti­
cles dealt with the Administratiye Of­
ficer of the Courts, the District Court 
Judge, the District Court Magistrate, 
and the Clerk of Superior Court. The 
District Court Prosecutor has been 
left until last, not because he occu­
pies an unimportant office, but be­
cause the functions of this office are 
not significantly changed from that of 
the present typical recorder's court 
solicitor, and because fewer 10ng­
range preparations are needed for ac­
tivation of this office than". for the 
others. 

While the prosecuting function 
continues unchanged, the prosecuting 
office and orgtmization are radically 
altered. These changes, discussed be­
low, have been adopted with a view 
to achieving greater efficiency and 
uniformity throughout the State in 
the administration of the criminal 
law. 

Constitutional Provisions 
The new Judicial Article of the 

State Constitution, adopted in 1962, 
provided for the creation of a three­
level General Court of Justice: the 
Appellate Division, consisting of the 
present Supreme Court; the Superior 
Court Division, consisting of our pres­
ent superior courts, substantiaHy un­
changed; and a District Court Divi­
sion, which is to replace, uniformly 
and statewide, our present hodge­
podge of local courts inferior to the 
superior court. Replacement starts in 
six judicial districts, embracing 22 
counties, in December, 1966, and is to 
be accomplished in all counties by De­
:ember, 1970. 

Only one sentence in the new J u­
clicial Article refers to the prosecution 
of crimes in the District Court Divi~ 
sion. Section 16 (2) specifies that 
"Criminal actions in the District 
Court division shall be prosecuted in 
such manner as the General Assembly 
may prescribe by general law uniform­
ly applicable in every local court dis­
trict of the State.'" The details were 
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left to the General Assembly, which 
took implementing action in 1965. 

Judicial Deparlmenl Acl of 1965 

In the Judicial Department Act of 
1965 (Chap. 310, S. L. 1965), the 
legislature sought. to provide for a 
uniform statewide prosecutorial sys­
tem which would be an improvement 
over present arrangements. Currently 
there are approximately 170 city and 
county courts in the State with mis­
demeanor jurisdiction. Nearly all of 
these courts have an officer. usually 
called a solicitor, who prosecutes the 
criminal docket in the name of the 
State. With a very few exceptions 
limited to the larger cities, the solici­
tor is a part-time official, typically 
engaged in "prosecuting" one or two 
half-days a week, and pursuing the 
private practice of law the remainder 
of his time. He is paid locally, and 
thus necessarily subject in some de­
gree, no matter how subtly or "un­
consciously, to undue "pocketbook" 
influences. The degree of influence 
may vary with his status as an elected 
or an appointed official. Since his ca­
reer interests place his part-time so­
licitorship in a secondary role, he is 
frequently not as available to local law 
enforcement officials for advice as the 
best discharge of his public function 
might require. More often than not 
he is dependent upon approval of the 
local citizenry for retention in office 
-in many cases as often as every two 
years-a situation which renders 
more difficult the firm and impartial 
enforcement of the criminal laws. 

In seeking to recommend a better 
system to the legislature, the Courts 
Commission, a legislatively-created 
body charged with making recom­
mendations for implementation of the 
constitutional amendment, first ex­
amined the office of superior court 
solicitor. Consideration was given to 
merging the prosecuting functions of 
the superior and district court divi­
sions-creating a single solicitor, with 
assistance as needed, to represent the 
State in the prosecut ion of all crimes 
in the trial courts of the State. But 
here two major disadvantages were 
noted. First, a superior court solicitor 
is a part- time official, allowed to prac-

tice civil law when not engaged in 
his solicitorial function, and the 
Courts Commission felt that the time 
was ripe for placing the prosecuting 
function in a full-time official. Sec­
ondly, and of even greater difficulty, 
there are fewer solicitorial districts 
than there are judicial districts, lead­
ing at times to conflicting sessions of 
criminal court, confusion, and waste. 
The Courts Commission felt that ef­
ficiency and sound principles of or­
ganization demanded that this system 
not be extended to the district courts. 
District court lines, therefore, for 
both judges and prosecutors, were 
made coterminous with superior court 
judicial district lines. (Revamping of 
the solicitorial system to eliminate 
these disadvantages was considered, 
but delayed pending further study 
and an opportunity to observe the op­
erations of the new district court.) 
To lessen the possibility of adding to 
the confusion, the title of prosec·tttor 
rather than solicitor was deliberately 
chosen for the district court. 

Given these two basic decisions­
that district court districts would be 
coterminous with superior court judi­
cial districts, and that the district 
court prosecutor would be a full-time 
officer of the court-many lesser de­
tails fell readily into place. These are 
set out in Art. 15 of the Act. 

A decision to have the senior regu­
lar resiqent superior court judge ap­
pOint the prosecutor evoked some op­
position in the General Assembly, but 
in crying that appointment rather 
than election was an unwholesome 
departure from democratic traditions, 
the opposition ignored the facts: cur­
rently over a third, or about 55, of 
our present lower court solicitors are 
ap·pointed. The legislature felt that 
the superior court judge would have 
every professional incentive to appoint 
the most qualified man available, and 
that freedom from the periodic pres­
sures of getting re-ele~ted might re­
sult in, a firmer and fairer policy of 
prosecution. A four - year term, to 
correspond with that of the solicitor 
and to reduce turnover in the office, 
was pres.cribed. 

In addition to prosecuting the mis­
demeanor docket in his district, the 
prosecutor is required to advise the 
officers of justice in his district, and 
to "cooperate with the superior court 
solicitor in criminal actions arising in 
the district court." Presumably the 
quoted" phrase refers to .appeals {rom ' 
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district court misdemeanor convic­
tions, but it might also cover felony 
cases in which the prosecutor conduct­
ed a preliminary examination. 

To' compensate for the loss of in­
come occasioned by the giving up 
of a private law practice, the 1965 
Act provides an annual salary of 
$11,000 for the prosecutor, and $9,-
000 for a full-time assistant prosecu­
tor. Travel expenses, at the same rate 
as State employees generally, will al­
so be paid, for travel on official busi­
ness outside the county of residence. 
If these salaries prove to be inade­
quate to attract qualified practition­
ers, they can of course be raised 
readily by the legislature. 

Full-time assistant prosecutors are 
prescribed by the legislature for dis­
tricts where it is estimated that the 
caseload will require them. For dis­
tricts activated in December, 1966, 
the 12th (Cumberland and Hoke 
counties), the 16th (Scotland and 
Robeson), and the 25th (Burke, Cald­
well and Catawba counties) are al­
lowed a full-time assistant prosecutor. 
Full-time assistants for the districts to 
be activated in 1968 and 1970 will 
be prescribed by the 1967 legislature. 
If the caseload of a district is such 
that the prosecutor (and his full-time 
assistants, if any) need assistance to 
keep the dockets reasonably current, 
or if a full-time assistant becomes dis­
abled, or if the prosecution of crim­
inal cases in a specific location within 
a district would be better served, the 
prosecutor, with the approval of the 
Administrative Officer of the Courts, 
may appoint a part-time assistant, to 
be compensated at $ 3 5 per day for 
each day in court. All assistants are 
appointed by the prosecutor, to serve 
at his pleasure. 

A prosecutor may be suspended or 
removed from office, and reinstated, 
for the same causes and under the 
same procedures as are applicable to a 
district court judge. These include the 

prefering of sworn written charges, a 

due process hearing before a supenor 
court judge, and the right of appeal 
to the Supreme Court. 

A vacancy in the office of prose­
cutor is filled, for the unexpired term, 
in the same manner as the original 
appointment. If a prosecutor in a dis­
trict which has no full-time assistant 
prosecutor becomes for any reason un­
able to perfonn his duties, the senior 
regular resident superior court judge 
for that district may appoint an act­
ing prosecutor to serve during the 
period of disability. An acting prose­
cutor has the same power and author­
ity as the regular prosecutor. He is 
entitled to $45 per diem for each day 
in which he acts as prosecutor. 

Criminal Jurisdiction of 
Dislricl Courl 

Exclusive jurisdiction over misde­
meanors is given to the district court, 
mbject to minor exceptions primarily 
to permit the superior court solicitor 
to pursue to a conclusion all criminal 
matters which originate by means of 
felony indictments. This will be a 
change in about three-fourths of the 
counties, where, under G.S. 7-64, the 
superior court and the local city or _ 
county court now exercise concurrent 
jurisdiction over misdemeanors. This 
may bring a welcome relief to some 
superior court solicitors, but it will 
not of course remove the solicitor 
from the trial of misdemeanors en­
tirely, since many misdemeanors 
(drunk driving, for example) for one 
reason or another will continue to be 
appealed to the Superior Court for 
trial de novo. It may bring swifter 
justice, however, to some defendants 
who choose not to appeal, since the 
district court will certainly be in ses­
sion much more frequently in most 
counties than the superior court now 
sits in criminal sessions. 
Working Condilions 

The prosecutor looks to the State 
for his compensation, to the senior 
regular resident superior court judge 
for his appointment and reapp~int-

ment, and to the chief d·istrict judge 
for his schedule of sessions of crimi­
nal court. To the county he must 
look for his office space, if any, since 
the Act specifically provides that 
counties shall use a portion of the 
costs of court (the facilities fee) for 
providing, among other court-related 
facilities, ". . . adequate space and 
furniture for . . . prosecutors ... " 
While in most counties an office for 
the part-time reCQrder's court solici­
tor may not have been provided, it 
will be in the best interest of the 
counties affected to make provision 
for space for the prosecutor as soon 
as possible since he will be a fu11-
time official whose value to the 
county will sulfer if he has no place 
other than the courtroom in which 
to work. (In some counties, a city 
may provide a courtroom, and in such 
case, it should provide space for the 
prosecutor also.) As for secretarial as­
sistance, this is apparently an operat­
ing expense, . chargeable under the 
Constitution to the State, and the 
implementing legislation makes no 
provision for secretarial assistance for 
prosecutors. In this respect the prose­
cutor is no worse off than judges or 
solicitors. 

Most district court districts include 
more than one county, and in these 
districts the prosecutor must be pre­
pared to travel, especially if his is a 
"one prosecutor» district. In most 
districts this will be no problem, but 
in a few, such as the first and the 
30th, each embracing seven counties, 
the distances involved give rise to ser­
ious disadvantages. It may be that in 
these districts the caseload will caU 
for one prosecutor, but the time and 
distance factors will call for two, or at 
least for a part-time assistant. Prob­
lems of this nature must be resolved 
by the Administrative Officer of the 
Courts, who, under the Act, is respon­
sible for making recommendations 
concerning the number of prosecutors 
req~ired in each district for the ef­
ficient administration of justice. 0 
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APPENDIX North Carolina Constitution 
Article IV Judicial Department 
(as amended in 1965) 

~ction 1. Division of judicial power. The judicial 
power of the State shall, except as provided in Section 3 
of this Article, be vested in a Court for the Trial of 
Impeachments and in a General Court of Justice. The 
General Assembly shall have no power to deprive the 
judicial department of any power or jurisdiction which 
rightfully pertains to it as a co-ordinate department of 
the government, nor shall it establish or authorize any 
courts other than as permitted by this Article. 

Section 2. General Court of Justice. The General 
Court of Justice shall constitute a unified judicial system 
for purposes of jurisdiction, operation, and administra­
tion; and shall consist of an appellate division, a Superior 
Court division, and a District Court division. 

Section 3. Judicial powen; of administrative agen­
cies. The ·General Assembly may vest in administrative 
agencies established pursuant to law such judicial powers 
as may be reasonably necessary as an incident to the ac­
complishment of the purposes for which the agencies were 
created. Appeals from administrative agencies shall be to 
the General Court of Justice. 

Section 4. Court for the Trial of Impeachments. 
The House of Representatives solely shall have the power 
of impeaching. The Court for the Trial of Impeachments 
shall be the Senate. When the Governor or Lieutenant­
Governor is impeached, the Chief Justice shall preside 
over the Court. A majority of the members shall be 
necessary to a quorum, and no person shall be convicted 
without the concurrence of two-thirds of the Senators 
present. Judgment upon conviction shall not extend be­
yond removal from and disqualification to hold office in 
this State, but the party shall be liable to indictment and 
punishment according to law. 

Section 5. Appel1ate division. The appellate divi­
sion of the General Court of Justice shall consist of the 
Supreme Court and, when established by the General As­
sembly, an intermediate Court of Appeals. 

Section 6. Supreme Court. 
( I) Membership. The Supreme Court shall consi,t 

of a Chief Justice and six Associate Justices, but the 
General Assembly may increase the number of Associate 
Justices to not more than eight. In the event the Chief 
Justice is unable, on account of absence or temporary 
incapacity. to perform any of the duties placed upon him, 
the senior Associate Justice available is authorized to dis­
charge such duties. The General Assembly may provide 
for the retirement of members of the Supreme Court 
and for the recall of such retired members to serve on that 
Court in lieu of any active member thereof who is, for 
any cause, temporarily incapacitated. 

(2) Sessions of the Supreme Court. The sessions of the 
Supreme Court shall be held in the City of Raleigh unless 
otherwise provided by the General Assembly. 

Section 6A. Court of Appeals. The structure, or­
ganization, and composition of the Court of Appeals, if 
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established, shall be determined by the General Assembly. 
The Court shall have not less than five members, and 
may be authorized to sit in divisions, or other than en 
bane. Sessions of the Court shall be held at such times 
anJ places as the General Assembly may prescribe. The 
General Assembly may provide for the retirement of mem­
bers of the Court of Appeals and for the recall of such 
retired members to serve on that Court in lieu of any 
active member thereof who is, for any cause, temporarily 
incapacitated. 

Section 7. Superior Courts. 
(1) Superior Court districts. The General Assembly 

shall, from time to time, divide the State into a conven­
ient number of Superior Court judicial districts and shall 
provide for the election of one or more Superior Court 
Judges for each district. Each regular Superior Court 
Judge shall reside in the district for which he is elected. 
The General Assembly may provide by general law for 
the selection or appointment of special or emergency Su­
perior Court Juages not selected for a particular judicial 
district. 

(2) Open a t all times; sessions for trial of cases. 
The Superior Courts shall be open at all times for the 
transaction of all business except the trial of issues of fact 
requiring a jury. Regular trial sessions of the Superior 
Court shall be held at times fixed pursuant to a calendar 
of courts promulgated by the Supreme Court. At least 
two sessions for the trial of jury cases shall be held an­
nually in each county. 

(J) Clerks. A Clerk of the Superior Court for 
each county shall be elected for a term of four years 
by the qualified voters thereof, at the time and in the 
manner prescribed by law for the election of members of 
the General Assembly. If the office of Clerk of the Su­
perior Court becomes vacant otherwise than by the expi­
ration of the term, or if the people fail to elect, the sen­
ior regular resident Judge of the Superior Court serving 
the county shall appoint to fill the vacancy until an 
election can be regularly held. 

Section 8. District Courts. The General Assembly 
shall, from time to time, divide the State into a con­
venient number of local court districts and shall prescribe 
where the District Courts shall sit; but a District Court 
must sit in at least one place in each county. District 
Judges shall be elected for each district for a t~rm of 
four years, in a manner provided by law. When more 
than one District Judge is authorized and elected for a 
district, the Chief Justice of the Supreme Court shall 
designate one of the judges as Chief District Judge. Every 
District Judge shall reside in the district for which he 
is elected. For each county, the senior regular resident 
Judge of the Superior Court serving the county shall ap­
point for a term of two years, from nominations sub­
mitted by the Clerk of the Superior Court of the county, 

f 



one or more Magistrates who ;hall be officers of the" Dis­
trict Court. The number of District Judges and Magis­
trates shall, from time to time, be determined by the 
General Assembly. Vacancies in the office of District 
Judge shall be filled, for the unexpired term, in a man- . 
ner provided by law. Vacancies in the office of Magis­
trate shall be filled, for the unexpired term, in the man­
ner provided for original appointment to the office. 

Section 9. Assignment of Judges. The Chief Jus­
tice of the Supreme Court, a~ting i~ accordance with 
rules of the Supreme Court, shall make assignments of 
Judges of the Superior Court and may transfer District 
Judges from one district to another for temporary or 
specialized duty. The principle of rotating Superior Court 
Judges among the various districts of a division is a 
salutary one and shall be observed. For this purpose the 
General Assembly may divide the State into a number of 
judicial divisions. Subject to the general supervision of the 
Chief Justice of the Supreme Court, assignment of Dis­
trict Judges within each local court district shall be made 
by the Chief District Judge. 

Section 10. Jurisdiction of the General Court of 
Justice. 

(1) Supreme Cou~t. The Supreme Court shall have 
jurisdiction to review upon app'eal any decision of the 
courts below, upon any matter of law or legal inference. 
The jurisdiction of the Supreme Court over tissues of 
fact' and 'questions of fact' shall be the same exercised 
by it prior to the adoption of this Article, and the Court 
shall have the power to issue any remedial writs neces­
sary to give it a general supervision and control over 
the proceedings of the other courts. The Supreme Court 
shall have original jurisdiction to hear claims against the 
State, but its decisions shall be merely recommendatory; 
no process in the nature of execution shall issue thereon; 
the decisions shall be reported to the next Session of the 
General Assembly for its action. 

(2) Court of Appeals. The Court of Appeals, if es­
tablished, shall have such appellate jurisdiction as the Gen­
eral Assembly may provide. 

(3) Superior Court. Except as otherwise provided 
by the General Assembly, the Superior Court shall have 
original general jurisdiction throughout the State. The 
Clerks of the Superior Court shall have such jurisdiction 
and powers as the General Assembly shall provide by 
general law uniformly applicable in every county of the 
State. 

(4) District Courts; Magistrates. The General As­
sembly shall, by general law uniformly applicable in every 
local court d~strict of the State, prescribe the jurisdiction 
and powers of the District Courts and Magistrates. 

(5) Waiver. The General Assembly may by general 
law provide that the jurisd~ctional limits may be waived 
in civil cases. 

(6) Appeals. The General Assembly shall, by general 
law, provide a proper system of appeals: Provided, that 
appeals from Magistrates shall be heard de novo, with the 
right of trial by jury as defined in this Constitution and 
the laws of this State. 

Section 11. Forms of action; rules of procedure. 
.( 1) Forms of action. There shall be in this State 

. but one form of action for the enforcement' or "protection 
of private rig~ts or the redress of . private wrongs, which 

shall be denominated a civil action, and in which there 
shall be a right to have issues of fact tried before a jury. 
Every action prosecuted by the people of the State as a 
party against a person charged with a public offense, for 
the punishmen t of the same, shall be termed a criminal 
action. 

(2) Rules of procedure. The Supreme Court shall 
have exclusive authority to make rules of procedure and 
practice for the appellate division. The General Assembly 
shall have authority to make rules of procedure and 
practice for the Superior Court and District Court divi- · 
sions, and the General Assembly may delegate this authori­
ty to the Supreme Court. No rule of procedure or prac­
tice shall abridge substantive rights or abrogate or limit· 
the right of trial by jury. If the General Assembly should , 
delegate to the Supreme Court the rule-making power,' 
the General Assembly may, nevertheless, alter, amend, or 
repeal any rule of procedure or practice adopted by the 
Supreme Court for the Superior Court or District Court 
divisions. 

Section 12. Waiver of jury trial. In all issues of · 
fact joined in any court, the parties in any civil case 
may waive the right to have the same determined by. 
a jury; in which case the finding of the judge upon the 
facts shall have the force and effect of a verdict by a 1 

jury. 
Section 13 . Administration. The General Assem­

bly shall provide for an administrative office of the: 
courts to carry out the provisions of this Article. 

Section 14. Term of office and election of Jus­
tices of the Supreme Court, Judges of the Court of Ap­
peals, and Judges of the Superior Court. Justices of the 
Supreme Court, Judges of the Court of Appeals, and 
regular Judges of the Superior Court shall be elected by 
the qualified voters and shall hold office for terms of 
eight years and until their successors are elected and qual- . 
ified. Justices of the Supreme Court and Judges of the 
Court of Appeals shall be elected by the qualifed voters 
of the State. Regular Judges of the Superior Court may 
be elected by the qualified voters of the State or by the 
voters of their respective districts, as the General Assem­
bly may provide. 

Section 15. Removal of Judges and clerks. 
( 1) Justices of the Supreme Court, Judges of the 

Court of Appeals, and Judges of Superior Court. Any 
Justice of the Supreme Court, Judge of the Court of 
Appeals, or Judge of the Superior Court may be re­
moved from office for mental or physical incapacity by 
joint resolution of two-thirds of both houses of the Gen­
eral Assembly. Any Justice or Judge against whom the 
General Assembly may be about to proceed shall receive 
notice thereof, accompanied by a copy of the "causes al­
leged for his removal, at least twenty days before the 
day on which either house of the· General Assembly shall 
act thereon. Removal from office for any other cause 
shall be by impeachment. 

(2) District Judges and Magistrates. T he General 
Assembly shall provide "by general law for the removal 
of District Judges and Magistrates for misconduct or men­
tal or physical incapacity. 

(3) Clerks. Any Clerk of the Superior Court may 
be removed from office for misconduct or mental or 
physical incapacity by the senior regular resident Superior 
Court Judge serving the county. Any Clerk against 
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whom proceedings are instituted shall receive written 
notice of the charges against him at least ten days before 
the hearing upon the charges. Clerks of District Courts 
shall be removed for such causes and in such manner 
as the General Assembly may provide by £eneral law. 
Any Clerk so removed from office shall be entitled to 
an appeal as provided by law. 

Section 16. Solicitors and solicitorial districts. 
(1) Solicitors. The General Assembly shall, from 

time to time, divide the State into a convenient number 
of solicitorial districts, for each of which a Solicitor shall 
be chosen for a term of four years by the qualified voters 
thereof, as is prescribed for members of the General As­
sembly. When the Attorney General determines that 
there is serious imbalance in the work loads of the Soli­
citors,_ or that there is other good cause, he shall recom­
mend redistricting to the General Assembly. The Solici­
tor shall advise the officers of justice in his district, be 
responsible for the prosecution on behalf of the State of 
all criminal actions in the Superior Courts of his district, 
perform such duties related to appeals therefrom as the 
Attorney General may require, and perform such other 
dutieS! as the General Assembly may prescribe. 

(2) Prosecution in District Court division. Crim­
inal actions in the District Court division shall be prose­
cuted in such manner as the General Assembly may pre­
scribe by general law unifonnly applicable in every local 
court district of the State. 

Section 17. Vacancies. Unless otherwise provided 
in this Article, all vacancies occurring in the offices pro­
vided for by this Article shall be filled by appointment 
of the Governor, and the appointees shall hold their 
places until the next election for members of the General 
Assembly that is held more than thirty days after such va­
cancy occurs, when elections shall be held to fill such 
offices: Provided, that when the unexpired term of any of 
the offices named in trus Article of the Constitution in 
which such vacancy has occurred, and in which it is here­
in provided that the Governor shall fill the vacancy, ex­
pires on the first day of January succeeding the next elec­
tion for members of the General Assembly, the Governor 
shall appoint to fill that vacancy for the unexpired term 
of the office. If any t'erson elected or a;!'ointed to any of 
sajd offices shall neglect and fail to qualify, such office 
shall be appointed to, held, and filled as provided in case 
of vacancies occurring therein. All incumbents of said 
offices shall hold until their successors are q,ualified. 

Section 18. Revenues and expenses of the judicial 
department. The General Assembly shall provide for the 
establishment of a schedule of court fees and costs which 
shall be uniform throughout the State within each di- ' 
vision of the General Court of Justice. The operating ex­
penses of the judicial department, other than compensa­
tion to process servers and other locally paid non-judi­
cial officers, shall be paid from State funds. 

Section 19. Fees, salaries, and emoluments. The 
General Assembly shall prescribe and regulate the fees, 
salaries, and emoluments of all officers provided for in 
this Article; but the salaries of judges shall not be di­
minished during their continuance in office. In no case 
shall the compensation of any judge or magistrate be 
dependent upon his decision or upon the collection of 
COSts. 
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Section 2 O. Effect of uniform general law re­
quirement. Where the General Assembly is required by 
the provisions of this Article to enact only general laws · 
uniformly applicable throughout the State or in every 
county or local court district thereof, no special, public­
local, or private law shall be enacted relating to the sub­
ject-matter of those provisions, and every amendment or 
repeal of any law relating to ·such subject-matter shall 
also be general and uniform in its application and effect 
throughout the State. 

Section 21. Schedule. Immediately upon the cer­
tification by the Governor to the Secretary of State of 
the amendments constituting this Article, the Supreme 
Court and the Superior Courts shall be incorporated with­
in the General Court of Justice, as provided in this 
Article. All Justices of the Supreme Court and Judges of 
the Superior Court shall continue to serve as such with­
in the General Court of Justice for the remainder of 
their respective terms. 

The statutes and rules governing procedure and 
practice in the Superior Courts and inferior courts, in 
force at the time the amendments constituting this Arti­
cle are ratified by the people, shall continue in force until 
superseded or repealed by rules of procedure and prac­
tice adopted pursuant to section 11 (2) of this Article. 

Upon certification of the Governor to the Secretary 
of State of the amendments constituting this Article, the 
General Assembly shall proceed, as rapidly as practicable, 
to provide for the creation of local court districts and 
the establishment of District Courts therein; District 
Courts shall be· established to serve every county of the 
State by not later than January 1, 1971. As of January 
1, 1971, all previously existing courts inferior to the 
Superior Court shall cease to exist, and cases pending 
in these courts shall be transferred as provided in the 
next succeeding paragraph of this Section. Until a Dis­
trict Court has been thus established to serve a county, 
all of the courts of that county, including the Superior 
Court, shall continue to be financed and the revenues 
of these courts shall continue to be paid as they were im­
mediately prior to the certification of the amendments 
constituting this Article; and the laws and rules govern­
ing these courts and appeals from the inferior courts to 
the Superior Court shall continue in force and shall be 
deemed to comply with the provisions of this Article. 

As soon as a District Court has been established for 
a county, all of the provisions of this Article shall be­
come fully effective with respect to the courts in that 
county, and all previously existing courts inferior to the 
Superior Court shall cease to exist. All cases pending in 
these inferior courts shall be transferred to the appro­
priate division of the General Court of Justice, and all 
records of these courts shall be transferred to the appro­
priate clerk's office pursuant to rule of the Supreme 
Court. Judges of these inferior courts, except mayors' 
courts and justice of the peace courts, shall become Dis­
trict Judges and shall serve as such for remainders of their 
respective terms. 

As soon as a District Court has been established 
to serve every county of the State, all of the provisions 
of this Article shall become fully effective throughout 
the State. 
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