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STATE SETTLEMENT AGREEMENT 

1. PARTIES

This Settlement Agreement (^Agreemenr) is entered into between the State of 

North Carolina (“the State**) and PharMerica CorpcHation (“PharMerica”), hereinafter 

collectively refeired to as “the Parties.**

II. PREAMBLE

As a preamble to this Agreement, die Parties agree to the following:

A. At all relevant times, PharMerica was a Delaware corporation with a 

principal place of business in Louisville, Kentucky. PharMerica operates iqiproximately 

95 ]diarmacies in the United States, providing pharmacy services to approximately 

300,000 residents in long-tenn care and other facilities.

B. On October 31,2007, Relator Meredith McCoyd filed a qui tarn action in

the United States District Court for the Western District of Virginia ciqitioned United 

States of America and the states of Califbmi*- DfeUware. Florida- Oarw^ Hawaii. 

nttnftir Tnitiimii. I .nuigiana. Mirfiigan Hampriiiwe. New

Mexico. New York. Tennessee. Vifpinia- and the District of ex rel.

Meredith McCovd v. Abbott Laboratories. Civil Action No. 1 :Q7cv00081. OnJunelS, 

2010, Relator Meredith McCoyd filed an Amended Complaint adding additional counts 

under die ftdse claims statutes for the states of Connecticut, Montana, New Jersey, Nordi 

Carolina, Oklahoma, Rhode Island, Wisconsin, and the City of Chicago.
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On Januaiy 21,2010, Relator Thomas J. Spetter, Jr. filed a gui tarn action in the 

United States District Court for the Western District of Viiginia captioned llniterf 

of America and the states of Arkansas, ralifomia. Delaware. District of Golnmhia 

Florida. Oeoriria. Hawaii. I1lin9ia, Indiana. Louisiana. Mass^'*”******

Missouri. Montana. New Hampshire, Jersey. New Mexico. New York- 

North Camliftft- Olclahfima. Rhode Island. Tennessee. Texas. Virttinia and \Wsconsin. ex 

rel. Thomas J. Soetter. Jr. v. Abbott Laboratories. Inc.. Civil Action No. I:10cv00006. 

On Fdnuary 16,2010, Relator Thomas J. Spetter filed a First Amended Complaint 

adding an additional count under the false claims statute for the state of Ctnmecticut, and 

removing counts under the false claims statutes for Arkansas and Missouri. On 

December 3,2010, Relator Thomas J. Spetter, Jr. filed a Second Amended Conq>lain1 

*HHing additional counts under the false claims statutes for the states of Colorado, 

Maryland, and Minnesota.

The qui tom actions were consolidated in the United States District Court for the 

Western District of Virginia on June 29,2011 under Civil Action 1:07cv00081 and will 

be iefened to collectively as the **Civil Actions.”

C. PhatMerica has entered into a separate civil settlement agreement (the 

**Federal Settlement Agreement”) with the United States of America (as that term is 

defined in the Federal Settlement Agreement) hereinafter referred to as the **United 

States.”

D. The State contends that PhaiMerica caused claims for payment to be 

submitted to the State's Medicaid Program (sec 42 U.S.C. §§ 1396-1396(v)).
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E. The State contends that it has certain civil and administrative causes of 

action against PharMerica for engaging in the following conduct:

Knowingly soliciting and receiving illegal remuneration fiom drag manufacturer 

Abbott Laboratories (**AbbotT) In the form of rebate agreements that required 

PharMerica to engage in certain promotional programs^ grants, and odrer financial 

support. The remuneration was intended to induce PharMerica to promote and/or 

purchase Abbott's prescription drag Depakote in violation of the state anti-kickback 

statutes, the state False Claims Act and the Federal Anti-Kickback Statute, 42 U.S.C. $ 

1320a-7b(b), between January 1,2001 and December 31,2008. As a result, the State 

allies that PharMerica knowingly submitted or caused to be submitted false and/or 

fiaudulent claims for Depakote to Medicaid (the “Covered Conduct”).

F. This Agreement is neither an admissioo of facts or lid>ility by PharMerica, 

nor a concession by the State that its all^tions are not well founded. PharMerica 

expressly denies the allegations of the State as set fmth herein and in the Civil Actions.

G. To avoid die delay, expense, inconvenience, and uncertainty of protrad^ 

litigation of these causes of action, the Parties mutually desire to reach a full and final 

setdement as set forth below.

Ul. TERMS AND CONDITIONS

NOW, THEREFORE, in reliance on the representations contained berdm and in 

coraideration of die promises, covenants and obligations set fo^ in Ibis

Agreement, and for good and valuable consideration as stated herein, die Parties agtde as 

follows:
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1. PharMerica agrees to pay to the United States and die Medicaid 

Participating States (as defined hereinafter), collectively, the sum of Nine Million, Two 

Hundred Fi% Thousand Dollars ($9,250,000), plus accrued interest on that amount of 

2.125% per annum commencing on November 24,2014 and continuing and including the 

day final payment is made under this Agreement (collectively, the **Settlement Amount*"). 

The Settlement Amount shall constitute a d^t immediately due and owing to die United 

States and the Medicaid Participating States on the Effective Date of the Federal 

Settlonem Agreement and subject to the terms of this Agreement The debt shall forever 

be discharged by payments to the United States and the Medicaid Participating States, 

under the following terms and conditions:

(a) PharMerica shall pay to the United States the sum of 

$6,749,565.00, plus accraed interest on that amount at the rate of 2.125% per annum 

commencing on November 24,2014 (**Fedcral Settlement Amount). The Federal 

Settlement Amount shall be paid pursuant to the terms of the Federal Setdemeol 

Agreement.

(b) PharMerica riiall pay to the Medicaid Puticipating States the sum 

of $2,500,435.00. plus accrued interest on that amount of 2.125% per ahmim 

commencing on November 24,2014 and continuing and including the day payment in 

full is made (^'Medicaid State Settlement Amount”), subject to the non-participating state 

deduction i»ovision of sub-para^ph (d) below (**Medicaid Participating Stale 

Settlement Amount”), in accordance with the State Payment Schedule attached hereto as 

Exhibit A. PharMerica shall pay the Medicaid Participating Stales no later than seven
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(7) business days after the expiration of the 45 day opt-in period for Medicaid 

Participating States described in sub-paragraph (c) below. Medicaid Participating States 

receiving a settlement amount of more than $25,000 will receive payment in accordance 

with the State Payment Schedule attached hereto as Exhibit A. Medicaid Participating 

States that are receiving a settlement amoimt of $25,000 or less will receive a one-time 

lump sum payment no later than seven (7) business days after the expiration of the 45 day 

opt-in period for Medicaid Participating States. The Medicaid Participating State 

Settlement Amoimt shall be paid by electronic funds transfers to tite New York State 

Attorney Genenirs National Global Settlement Account pursuant to written instructions 

frcnn the National Association of Medicaid Fraud Control appointed State Negotiating 

Team C'State Team"*)* which written instructions shall be delivered to counsel for 

PhaiMerica The entire principal balance of the Medicmd State Settlement Amount or 

any portion thereof, plus any interest accrued on the principal «s of the date of any 

prepayment, may be prepaid at any time without penalty.

(c) PharMerica shall execute a State Settlement Agreement with any

State that executes such an Agreement in the form to which PhaiMerica and the State 

Team have agreed or in a form otherwise agreed to by PharMerica and an individual 

State. The State shall constitute a Medicaid Participating State provided the Agreement 

is fully executed by the State and delivered to PharMerica’s atuvneys within 45 days of 

receiving this Agreement. If this condition is not satisfied within 45 days, PharMerica's 

offer to resolve this matter with foe individual State diall beemne null and void absent
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wntten agreement between counsel for PharMerica and the State Team to extend the 45 

day period.

(d) The total portion of the amount paid by PharMerica in setUemeot 

for the Covered Conduct for the State is $ 121,425.74, consisting of a portion paid to the 

State under this Agreement and another portion paid to the Unhed States as part of the 

Federal Settlement Agreement. The amount allocated to the State under this Agreement 

is the sum of $43,498.29, plus applicable interest (the “State AmounO. If the State does 

not execute this Agreentent within 45 days of receiving this Settlement Agreement, the 

State Amount shall be deducted from the Medicaid State Settlement Amount and shall 

not be paid by PhaiMerica absent written agreement between counsel for PharMerica and 

the State Team to extend the time period for executing this Agreement. Attached hereto 

as Exhibit A is the State Payment Schedule to be paid directly by electronic funds 

transfers to the New York State Attorney GeneraPs National Global Settlement Account 

pursuant to written instnictioDS from the State Team.

2. Medicaid Participating States that are receiving a settlement amount of 

$25,000 or less agree to dismiss with prgudice any state law claims which the State has 

the authority to dismiss currently pending against PharMerica in State or Fedenl Courts 

for the Covered Conduct including any supplemental state law claims asserted in die 

Civil Actions. Medicaid Participating States that are receiving more than $25,000 agree 

to dismiss without prejudice any state law claims which the State has the authority to 

dismiss currently pending against PharMerica in State or Federal Courts for die Coveted 

Conduct including any supplemental state law claims asserted in the Civil Actions upon
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payment of tbe first installment amount. Contingent upcm the receipt of their nspecdve 

State Amounts, the State agrees to pay, as soon as feasible afier sudi receipt, agreed upon 

amounts that have been addressed via side letters with the Relators in the Civil Actions.

3. In the event that PharMerica fails to make any payment identified in the 

State Payment Schedule, PhaiMerica shall be in Defauh of its iMyroeot obligations 

(hereinafter “Default*). In the event of Default, the remaining unpaid balance of the 

Medicaid State Settlement Amount (^‘Remaining Settlement Amount**) shall become 

immediately due and payable, and interest shall accrue at the rate of 12% per annum 

conipounded daily fiom the date of Default until all amounts have been paid in fiilL 

PharMerica shall consent to a Consent Judgment in the amount of tbe Remaining 

Settlement Amount and interest due, and the State, at its sole option, may: (a) oll^ the 

Remaining Settlement Amount fiom any amounts due and owing to PhaiMerica by any 

dqMutment, agency or agent of die State at the time of Default; (b) collect tbe entire 

Remaining Settlement Amount, plus interest including 12% interest fiom the date of 

Default, and all other amounts due iqxm die event of Defiiult as specified in this 

Paragraph; or (c) exereise any other ri^ts granted by law or in equity, including but not 

limited to refemng such matters for private collection. PharMerica agrees not to contest 

any consent judgment or of&et imposed and PharMerica agrees not to contest, and hereby 

waives and any defenses to, any collection action undertaken by die State or

its agents or contractors pursuant to this Paragnqih, eidier administratively or in any state 

or federal court PharMerica shall pay the State all reasonable costs of collection and 

enforcement under this Paragraph.
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4. Subject to the exceptions in Paragraph 5 below, in consideration of tiie 

obligations of PharMerica set forth in this Agreement, and conditioned upon receipt by 

the State of its entire share of the Medicaid State Settlement Amount, the State agrees to 

release PharMerica, its predecessors and current and former parents, divisions, 

subsidiaries, successors, transferees, heirs, and assigns, and their current and former 

directors, officers, and employees, individually and collectively (collectively, the 

**PharMerica Released Entities""), from any civil or administrative monetary cause of 

action that the State has for any claims submitted or caused to be submitted to the State 

Medicaid Program as a result of the Covered Conduct

5. Notwithstanding any term of this Agreement, the State specifically does 

not release any person or entity fiom any of the following liabilities:

(a) any criminal, civil, or administrative liability arising undo- state

revenue codes;

(b) any criminal liability not q>ecific8lly released by this Agreement;

(c) any civil or administrative liability tiiat any peraon or entity, mcludin^ 

any PharMerica Released Entities, has or may have to the State or to iiufividual 

consumers or state program payors under any statute, regulation or rale not expressly 

covered by the release in Paragraph 4 above, including but not limited to, any and all of 

the following claims: (I) State or federal antitrust violations; (li) claims involving unfair 

and/or deceptive acts and practices and/or violations of consumer protection laws;

(d) any liability to the State for any conduct other than the Covered

Conduct;
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(e) any liability which may be asserted on behalf of any other payors or 

insurers, including those that are paid by the State’s Medicaid program on a capitated 

basis;

(f) any liability based upon obligations created by this Agreement;

(g) except as explicitly stated in this Agreement, any administrative 

liability, including mandatoiy exclusions trom the State’s Medicaid program;

(h) any liability for expressed or implied warranty claims or other claims 

for defective or deficient products and services provided by Pha^crica;

(i) any liability for personal iqjuiy or property damage or for other 

consequential damages arising from the Covered Conduct; or

(j) any liability based on a failure to deliver goods or services due.

6. In consideration of die obligations of PharMerica set fimh in this

Agreement and conditioned on receipt by the State of its share of the State Medicaid 

Settlement Amount, foe State agrees to release and refiiin from instituting, 

recommending, directing, or maintaining any administrative action seddng exclusion 

from the State’s Medicaid program against PharMerica for the Coyered Conduct, except 

as reserved in Paragraph 5 above. Nothing in this Agreement precludes foe State team 

ralfing action against PharMerica in the event that PharMerica is excluded by the federal 

government, defaults pursuant to Paiagiaifo 3 iA>ove, or for ccHuluct and practices ofoer 

than the Covered Conduct.
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7. PfaarMerica waives and shall not assert any defenses it may have to 

criminal prosecution or administrative action for the Covered Conduct^ which defenses 

may be based in whole or in part on a contention, under the Double Jeopardy Clause of 

the Fifth Amendment of the Constitution or the Excessive Fines Clause of the Eighth 

Amendment of the Constitution, that this Agreement bars a remedy sought in such 

criminal prosecution or administrative action.

8. In consideration of the obligations of the State set forth in this Agreement, 

PharMerica waives and discharges the State, its agencies, political subdivisions, 

employees, servants, and agents from any causes of action which PharMerica has 

asserted, could have asserted, or may assert in the future against the State, its agencies, 

political subdivisions, employees, servants, and agents, arising from the State*s 

investigation and prosecution of the Covered Conduct. However, nothing in this 

agreement shall be construed as releasing the Pharmerica released entities from any 

obligation under 31 U.S.C. § 3730(d) or applicable state laws, for payment of Relators' 

reasonable attorney's fees and costs.

9. The amount that PbarMcrica must pay to the State pursuant to Paragraph 

III. 1. above will not be decreased as a result of the denial of claims for payment now 

being withheld from payment by the State's Medicaid program, or any other state payor, 

for the Covered Conduct; and PharMerica agrees not to resubmit to the State’s Medicaid 

program or any other state payor, any previously denied claims, which denials were 

based on the Covered Conduct, and agrees not to appeal or cause the appeal of any such 

denials of claims.
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10. PharMerica, in the future^ shall not sedc payment for any claims for 

reimbursement to the State's Medicaid Program covoed by this Agreement from any 

health care beneficiaries or their parents, sponsors, legally responsible individuals, or 

third party payors.

11. PharMerica expressly warrants that it has reviewed its financial condition 

and that it is currently solvent within the meaning of 11 U.S.C. §§ 547(bX3) and 

548(aXB)(iiXl)> and shall remain solvent following payment of the entire Settlement 

Amount and compliance with firis Agreement.

12. The Parties each represent that this Agreement is fieely and voluntarily 

entered into without any degree of duress or compulsion whatsoever.

13. PharMerica agrees to cooperate fully and truthfully with any State 

investigation of individuals or entities not released in this Agreement, related to the Civil 

Actions. Upon reasonable notice, PharMerica shall fecilitate, and agrees not to inqMir, 

the cocqieratiOD of its directors, officers, employees or agents, for interviews and 

testimony, consistent with the rights and privileges of such individuals and of 

PharMerica. Upon request, PharMerica agrees to furnish to die State complete and 

unredacted copies of all non*privilegad documents including, but not limited to, reports, 

memoranda of interviews, and records in their possession, custody or control, concerning 

the Coveted Conduct. PhaiMerica shall be reqxinsible for all costs it may incur in 

complying whh diis pangnqih.
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14. Except as expressly provided to the contrary in this Agreement, each Party 

to this Agreement shall bear its own legal and other costs incurred in connection with this 

matter, including the pr^aration and performance of this Agreement.

15. Except as otherwise stated in this Agreement, this Agreement is intended 

to be for the benefit of the Parties only, and by this instrument the Parties do not release 

any liability against any other person or entity.

16. Nothing in this Agreement constitutes an agreement by the State 

concerning the characterization of the amounts paid hereunder for purposes of the State's 

revenue code.

17. In addition to all other payments and responsibilities under this 

A^eement, PharMerica agrees to pay all reasonable expenses and travel costs of the 

State Team, including reasonable consultant fees and expenses. PharMerica will pay this 

amount by sq>arate check made payable to the National Association of Medicaid Fraud 

Control Units, after the Medicaid Participating States execute their respective 

Agreements, or as otherwise agreed by the Parties. PharMerica also agrees to pay any 

Invoiced amount(s) for costs incurred by the New York State Attorney General's Office 

for distributing timed payments to Medicaid Participating States recdving more than 

$25,000.

18. This Agreement is governed by the laws of the State, except disputes 

arising under any CIA shall be resolved exclusively under the dispute resolution 

provisions of the CIA, and venue for addressing and resolving any and all disputes 

relating to this Agreement shall be the state courts of appropriate jurisdiction of the State.
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19. The undersigned PharMerica signatories represent and warrant that they 

are authorized as a result of appropriate corporate action to execute this Agreement. The 

imdersigned State signatories rq>re8ent that diey are signing this Agreement in their 

official capacities and that they are authorized to execute this Agreement on behalf of the 

State through their reqKCtive agencies and dq>artments.

20. The Effective Date of this Agreement shall be the date of signature of the 

last signatory to this Agreement. Facsimiles of signatures shall constitute acceptable 

binding signatures for purposes of this Agreement.

21. This Agreement shall be binding on all successors, transferees, heirs, and 

assigns of the Parties.

22. This Agreement constitutes the complete agreement between the Patties 

with respect to this matter and shall not be amended except by written consent of the 

Parties.

23. This Agreement may be executed in counterparts, each of which shall 

constitute an original, and all of which shall constitute one and the same Agreement.
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STATE OF NORTH CAROLINA

-ES H. HOBGOODCHARLES H.
Director, Medicaid Investigations Division 
Office of the Attorney General

Dated:

DAVERIi

Dated:

Deputy Secretary for Medical Assistance 
Division of Medical Assistance
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PHARM&RIGA CORPORATION

_ Dflfid
IF —I I . P..—Tbomas A. Can&is 

'■Senior Vice President and General Coimeel 
Aothorised Coiponite Officer

Dated= ipjslu
Michael Manthei 
Comisel to Pba^Merica Coipoiation
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ExhmA

State of North Carolina

Payment Date Prindpal Interest Total Payment
At SetUement S14.426.8S To be detenmoed To be detmnined
Apiil20.2016 $11,273.35 S286.19 $11,559.54
April 20.2017 SI 1.273.35 S489.82 $11,763.17


