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North Carolina Senate President Pro Tempore Phil Berger 
North Carolina House of Representatives Speaker Tim Moore 
Co-Chairs, Joint Legislative Commission on Governmental Operations 

Senator Danny Earl Britt, Jr. 
Senator Warren Daniel 
Senator Norman W. Sanderson 
Representative James Boles, Jr. 
Representative Ted Davis, Jr. 
Representative Allen McNeil! 
Co-Chairs, Appropriations Subcommittee on Justice and Public Safety 

North Carolina General Assembly 
Raleigh, North Carolina 27601-1096 

RE: G.S. §114-2.5; Report on Settlement Agreement for Santa McKibbins, 
DDS/Santa McKibbins Family Dentistry 

Dear Members: 

Section 114-2.5 of the North Carolina General Statutes requires the Attorney 
General to report to the Joint Legislative Commission on Governmental Operations and 
the Chairs of the Appropriations Subcommittees on Justice and Public Safety regarding 
all settlements and court orders which result in more than $75,000.00 being paid to the 
State. Pursuant to that statute, I am writing regarding the settlement of claims for 
Medicaid reimbursement to the state and federal governments in the above-referenced 
matter. Pursuant to federal law (42 C.F.R. § 433.320) recoveries in these cases are 
shared on a pro rata basis by the state and federal governments. 

A settlement has been executed between McKibbins/Santa McKibbins Family 
Dentistry and the State of North Carolina. 
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The settlement resolves allegations that from January 1, 2013 through Apri l 30, 
2018, McKibbins billed for services that were medically unnecessary, had no supporting 
clinical documentation and were provided in violation of Division of Health Benefits 
Clinical Coverage policy. 

Under the terms of North Carolina's settlement, the State of North Carolina will 
recover $379,069.85. Of that amount the federal government will receive $213,492.14 
for North Carolina's federal portion of Medicaid recoveries. The North Carolina Medicaid 
Program will receive $155,372.97 as restitution and interest. Pursuant to G.S. § 1-608(c), 
the North Carolina Department of Justice will receive $10,204.74 for investigative costs. 

We will be happy to respond to any questions you may have regarding this report. 

SD:ng 

Very truly yours, 

~~ 
Seth Dearmin 
Chief of Staff 

cc: John Poteat, NCGA Fiscal Research Division 
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SETTLEMENT AGREEMENT 

hi Settlement Agr ement ("Agreement ') i entered into among the orth Carolina 

Office of the Attorn Gen ral on behalf of the tate of orth Carolina (" orth arolina") and 

anta Maria McKibbin , DD and anta Maria cKibbin , DD PA. d/b/a' anta McKibbin 

Famil Denti try '' a orth arolina corporation (hereinafter referred col lecti ly as ' McKibbin ") 

and orth arolina M dicaid Pro id 

through their authoriz d repre ntati e. 

a h of the above are h reaft r r ferred to a "the Partie ' 

A. anta Maria M Kibbin , DD wa a Medicaid Provider mce I 998 and pro id 

g n ral denti try ervi e to Medicaid b neficiarie in and around Durham County orth arolina. 

M dicaid Pro ider ma submit claim to the orth arolina Medicaid Program for ervi e that 

ar medi all nece sary for the car of M dicaid ben ficiari and hich c mpl ith Medicaid 

Cli nical Dental Polic . The tat contend that it ha certain ci ii claim again t M Kibbin ari ing 

from the following conduct, during the date of January I, 2013 through Apri l 30, 201 8, for 

McKibbins ubmi sion of claim to th orth arolina Medicaid Program for dental ervice , to 

wit, a follow : 

(I ) OT D2391 ( Re in-ba d compo ite - one urfa . po terior ') which the 

tat ont nd had no upp rting clinical docum ntation, were not m dicall nece ary and 

which wer p rformed in iolation of Di i ion of Medical i tance linical o rage 

Polic 4 , eq.; 

(2) CDT 0 2392 (' R in-ba ed compo it - two urfac , po terior '), which the 

tate cont nd had no upporting clinical documentation 

hich w re perform d in iolation of Di i ion of Medi al 

Polic 4 et eq .· 
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(3) CDT 02393 (' Resin-based compo ite - thr e urface , posterior"), which the 

tate contend had no upporting clinical documentation, were not medical I nece ary and 

which were performed in violation of Divi ion of Medical A i lance Clinical Coverage 

Policy 4A et q.; and 

(4) OT 02394 ("Resin-based compo ite - four or more urface po terior ') 

hich the tat contend had no upporting clinical docum ntation. were not medical! 

nece ary and hich wer p rformed in iolation of Di i ion of Medical A istance Clinical 

o erag Policy 4A et eq. 

The conduct referenced in this paragraph is referred below and throughout this 

Agreement a the o ered Conduct. ' 

B. orth arolina contend that McKibbins' ubmission of uch claim for payment to 

the orth arolina edicaid Program (Medicaid), Title XlX of the ocial ecurity Act, 42 U. . . 

I 396-1396 , iolate the orth arolina False Claim Act . .G. 1-605, et eq ., and the 

Medical A i tance Pro ider Claim Act .C.G.S. I 08A-70. I 0, et q. 

Santa Maria McKibbin , DD , and anta Maria McKibbin , DD , P , deny the 

allegations in Paragraph A. and B. 

D. To avoid the delay, uncertainty, incon ernence and expen e of protracted litigation 

of the above claim . and in con ideration of th mutual promi and obligation of thi ettlement 

Agreement, the Parti agree and co enant a fo lio s: 

I. anta Maria McKibbin , DD , and anta Maria McKibbin D , PA. hall pay to orth 

Carolina the aggregate principal amount of three hundred e enty five thou and dollar 

($375,000.00) (the" ettlement Amount"), all of which i re titution. o later than 20 day 

fo llowing the ffective Date of thi Agre ment McKibbin hall pay $250,000.00 to be credited 
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b th o ernm nt toward the ttl ment Amount. Th r after n lat r than D c mb r I 2019 

McKibbin hall b gin making pa m nt a t th remaining out tanding balan e plu intere t 

as et forth in hibit A, ry three C') month for a p riod of tim not toe ceed ept mber 1, 

20-1. tan time prior to 5:00 pm ptemb r I. _021, M Kibbin ma 

pa the r maining out tanding balance plu inter t, of aid ettlement mount, ithout an 

furth r p nalty. II pa ment( ) hall b mad b certified check, pa able to th orth arolina 

Fund fi r Medical i tan and hand deli ered to th M di aid In ligation Di i ion 

(' MID ), 5 0 reedmoor Road, uit 300 Raleigh, 27612 ( MID addre '). McKibbin 

hall make pa m nt a t forth abo e, until all remaining out landing ettl m nt monie ar 

th o mm nt to ard th ttlement Amount (or if on a 

e kend or holida th n xt United bu in da ) ( ach uch da a 'Pa ment Date ) 

pur uant to th hedule r fi r nc dab e until the remaining ettlement Amount i paid in full 

(unle the numb r of pa ment , final pa ment date or final pa ment amount i redu ed or the 

final pa ment date accelerated b the pro i ion of thi Paragraph 1 )" (c) to pro ide ecurit a 

to th entire 75,000.00 pa ment McKibbin hall ign a onfi ion of Judgm nt (Pur uant to 

. . 68.1. et eq.) for th amount of$375,000.00 plu intere t which may b dock t d upon 

her fai lure to tim I pa th agre d upon pa ment amount i r fleeted herein and her fai lur to 

cur u h non-pa ment ithin '"'Oda ;. Intere t pa abl to the o emment hall accrue at an 

annual rate of 2. 7 %, and on a h Pa ment Date all int r t , computed a 90 da ( or, if the fir t 

pa m nt, in e the Effe ti Date)/365 (or. 66 during a calendar ' leap'' ear) time 375,000.00 

time .027 hall b d m d imm dial I du and pa ab! . Prepa ment of an portion of th 

ttlement Amount i allo d. lntere t, a computed b the pro i ion of Paragraph I, hall 

al ob du and pa able on th dat of an pr -pa ment. pon an d fault b M Kibbin ofth 

t rm contained in Paragraph I or an other term of thi gr m nt, th Go mm nt hall ha 
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the unconditioned right to accelerat pa ment and require that th full ettlement Amount then­

out tanding be immediate! due and pa able. 

2. ubject to the ex eption in Paragraph 4 (con ernmg e eluded claims) belo , and 

conditioned upon McKibbin ' full pa ment of the ettlem nt mount. orth arolina r lea 

anta Maria M Kibbin , DD , and anta Maria McKibbin , . P , from the orth arolina 

Medical i tance Pro ider Fraud laim Act .. G .. 108A-70.10, t eq.- the orth arolina 

Fal !aim Act, 1-605, et eq.; the common law theorie of pa ment b mi take, 

unju t enri hment, and fraud· and an oth r right to recoupment or reco ery of th Medicaid 

payment related to th o er d onduct. 

3. In the event that McKibbin fail to pay an amount a provided in Paragraph I, 

abo e, within fi e (5) bu ine s days of the dat upon which uch pa ment i du McKibbin shall 

be in Default of th ir payment obligation ('Default' ). orth arolina will provid written notice 

of the Default, and M Kibbin hall ha e an opportunity to ure uch Default within thirty (30) 

bu ine da from th date of the receipt of the notice. otic of Default ill be deli ered ia 

certified mail to coun I for anta Maria McKibbin , DD , or to uch oth r repre entative a 

McKibbin shall de ignate in ad ance in writin . If McKibbin fail to cure th D fault within thirty 

CO) bu ine da s of recei ing the otice of Default, the remaining unpaid balance of the 

ettlement mount hall b come immediate! due and pa abl . and intere t hall accru at the rate 

of 12% p r annum compounded dail from th date of Default on the remaining unpaid total 

(principal , balance and intere t due). In thee ent of a Default, the tat may in it ole di retion, 

choo e to nt and bring an action again t anta Maria McKibbin . DD , and/or 

anta Maria McKibbin , DD PA for the o er d onduct. 

4. ot ith tanding th rel ea e gi en in paragraph 2 of thi greement or any other 

term of thi greement, the following laim ar pecificall r r ed and are not relea ed: 
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5. 

a. n Iiabilit ari ing under Title 26 . . Code (lnt rnal Re enue ode); 

b. An criminal liabi lity· 

C. E c pt as explici t) tated in thi greem nt, an admini trati e liabilit , 

including mandatory or penni i e e clu ion from govemm nt health care 

program · 

d. Any liabili ty to orth arolina (or its ag ncie ) for an conduct oth r than 

the o ered Condu t; or 

e. n liability ba d upon obligation er ated b thi gr ment. 

anta Maria McKibbin 0 .0 .. wa1 and hall not a s rt an d fen e he ma 

hav und r th Double Je pard !au in th Fifth mendm nt f the n titution or under the 

i e Fine Clau e in the Eighth mendment of the on ti tut ion to an criminal pro ution 

or admini trati e action relating to th o red onduct. Thi Agreement bar tho r medie in 

uch a criminal pro cution or admini trati e action. Be ond the e defi n e , which ar pecificall 

wa1 ed McKibbin retain and re erve her rights to ass rt an other defen e in an criminal 

pro cution or admini trati action that might be brought. 

6. cKibbin full and finally r lea e orth Carolina it agencie , officer , agent 

employe , and ervant , from an claim (including attorney' fee cost , and e pen e of e ery 

kind and how r denominated) that M Kibbin ha a ert d could have a erted, or may a rt in 

the future again t orth Carolina, and its agencie , emplo e ervant , and agent related to th 

overed onduct and orth arolina s in e tigation and pro ution thereof. 

7. The ettl ment mount hal I not be decrea ed a a re ult of the denial of claim for 

payment and hich no being ithheld from pa ment by the Medicaid Program or an Medicaid 

contractor or intennediar or an tate pa or on b half of the M dicaid Program related t th 

o ered onduct· and M Kibbin agree not to r ubmit to the M dicaid Program an tate pa or 
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or an of the other abo e ntiti s acting on behalf of the Medicaid Program an pre iou I denied 

claim related to the overed onduct, and agr e not to app al any uch d nial of claim related 

to the overed onduct. 

8. Thi greement i intended to b for the ben fit of the Parti onl . he Partie do 

not relea e any claim again t an other p r on or entit except a pro ided in thi paragraph. 

M Kibbin agree that the aj e and hall not e k pa ment for an of the health care billing 

related to the o ered ondu t from an health care beneficiari or th ir parent legall 

re pon ible individual r third-part pa or ba ed up n th claim d fin d a o r d nduct. 

9. McKibbin warrant that the ha e re 1 wed their financial ituation and that the 

are current! ol ent within the meaning of 11 . . . · 547(b)(3) and 54 (a)( I)( )(ii)(l), and 

hall , to the fulle t ext nt po ible r main ol nt during pa ment to orth arolina of the 

ettl ment Amount. Furth r. the Partie warrant that, in aluating hether to xecut this 

Agreem nt, they (a) ha e int nd d that the mutual promi es co nant , and obligation et forth 

con titute a contemporan ou e change for ne alue gi n to McKibbin ithin the meaning of 

11 U. . . 547(c)(l), and (b) c nclud that thee mutual pr mi e , co enant , and obligation due, 

in fact, con titute uch a contemporaneou e chang . Further the Partie warrant that the mutual 

promi e , covenant , and obligation et forth her in are intended to and do, in fact, repre ent a 

rea onabl equi alent e chang of alu that i not int nd d to hinder. dela . or defraud an entity 

to which McKibbin wa or became indebted to on or after th date of thi tran fer within the 

m aning of I I U. . . · 548(a)( I). 

JO. If within 91 da of the ffecti Date ofthi greement or of an payment made 

under thi greement M Kibbin c mmence , or a third part commen e . an ca , proc ding 

or other a tion under an la relating to bankruptc in ol enc , reorganization, or rel i f of d btor 

(a) king t ha e an ord r for relief of McKibbin 'd bt . or e king to adjudicate McKibbin as 
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bankrupt or in ol nt· or (b) eeking appointm nt of a recei r tru t , u todian, or other imilar 

official for McKibbin or for all or an ub tantial part of McKibbin a et , McKibbin agree as 

follow : 

4830-6716-3041.l 

a. anta aria McKibbin . DD obligation under thi Agre ment ma not 

b a aid d pur uant to 11 U. . . · 547 and anta Maria McKibbin , DD hall not 

argue or oth rwi take the po ition in an uch ca e proceeding, or action that: (i) 

anta Maria McKibbins, DD ' obligation under thi Agreement ma b a oided 

under 11 547· (ii) anta Maria McKibbin DD wa in ol ent at the time 

thi Agre m nt wa ent red into or became in ol ent a a r ult of th pa ment 

made to orth arolina· r (iii) th mutual promi , co nant and obligation et 

fo rth in this greement do not con titute a contemporaneou e change for ne alue 

g1 en to anta Maria McKibbin , DD . 

b. If anta Maria McKibbin , DD ' obl igation under thi Agreem nt are 

a oided for an r a on including. but not limit d to, through the exerci of a 

tru tee' a oidan e pow r under th Bankruptcy ode, orth arolina at it ale 

option, ma in thi Agreement and bring an ci ii and/or 

admini trati claim, action, or pro eeding again t anta Maria McKibbin , DD 

for th claim that ould oth rwi e be co ered b the r lea e pro ided in Paragraph 

5 abo e. anta Maria McKibbin , DD agree that (i) an such claim , actions, or 

proceeding brought b 

pur uant to 11 

orth arolina are not ubject to an "automatic ta " 

362(a) a a re ult of the action, ca e. or proceeding 

de cribed in th fir t clau e of chi Paragraph, and anta Maria McKibbin DD 

shall not argu contend that rth arolina' claim a tion or 

pro eeding ar ubj t to an automatic ta · (ii ) anta Maria McKibbin , DD hall 
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not plead, argu or otherwise rai e an def en es under the theories of statute of 

limi tation , Jach , e toppel, or imilar theori to any uch i ii or admini trati e 

claim , action or proceeding that are brought b North arolina within ixty (60) 

calendar da of written notification to anta Maria McKibbins, DD that the 

r lea ha been re cinded pur uant to thi Paragraph, e c pt to the extent such 

defen e wer a ailable on the Effecti e Date of thi Agre ment and (iii) orth 

arolina may pur ue it claim in the ca , action or proc eding refer need in the 

fir t clau e of thi Paragraph, a well a in any other ca e, acti n, or proceeding. 

c. anta Maria McKibbin . DD acknowledge that its agreement in thi 

Paragraph i pro ided in exchange for aluable con ideration pro ided in this 

Agreement. 

11 . Each Part hall bear it own legal and other co t incurred in c nnection with thi 

matter including th pr paration and performance of thi greem nt. 

12. Each party and ignatory to thi Agreement r pres nt that it freely and oluntarily 

enter in to thi Agreement without any degree of dure or compul ion. 

13. For purpo of con truing this greement, thi Agreement shall be deemed to ha e 

been drafted by all Parties to thi Agreement and hall not, ther fore, b con tru d against any Party 

fo r that reason in any ub equent di pute. 

14. Thi Agreement con titute th complete agr ement between the Partie . This 

Agreement may not be amended e cept by ritten consent of the Parti 

15. The under igned r pre ent and warrant that the ar full authorized toe cute thi 

Agreement on behalf of the per on and en ti ti e indicat d b low. 

16. This Agreement ma b execut d in count rpart , each of which con titute an 

original and all of whi h con titute one and th ame Agre m nt. 
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17. This Agreement is binding on the Parties' successors, transferees·, heirs, and assigns. 

18. . All parties consent to the disclosure by North Carolina or any other disclosure 

required by Jaw of this Agreement, and information·about this Agreement, to the public. 

19.: ·· -This -Agreement is effecti~e on the date of signature of the: last. sign~tory to the 

Agreement (the "Effective Date" of this Agreement). Facsimiles, PDFs or similar electronic 

transmissions of signatures shall constitute acceptable, binding signatures for purposes of this 

Agreement. 
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STATE OF NORTH CAROLINA 

WARD KIRBY, JR. 
Director, Medicaid Investigations Division 
Office of the Attorney General 

Dated: 9- Cf- - l9 

IA MCKIBBINS, DDS, AND SANT A MARIA MCKIBBINS, DDS, PA 

/ iJ~ /tJI YA<?1-
SJ:. . A MAltIA MCKIBBINS, DDS, and 

:,§ANTA MARIA MCKIBBINS, DDS, PA, both as 
an individual and as an owner 
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Dated: 


