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INTRODUCTION

Session Law (S.L.) 2008-118, s, 10.15A.(h6) required that the Department of Health and Human
Services (DHHS) and the Office of Administrative Hearings (OAH) report to the House of
Representatives Appropriations Subcommittee on Health and Human Services, the Senate
Appropriations Subcommittee on Health and Human Services, the Joint Legislative Oversight
Committee on Mental Health, Developmental Disabilities, and Substance Abuse Services, and the
Fiscal Research Division on the costs, effectiveness, and efficiency of the appeals process for
Medicaid applicants and recipients and make recommendations regarding the continuation of the
process. This is the final report as required by law, and OAH has elected to file a report
independent of the Department. To highlight effectiveness, costs, and efficiency of the Medicaid
recipient appeal process, this report covers the period August 01, 2009-January 15, 2010.

I.  MEDICAID RECIPIENT DUE PROCESS (FORMAL OR FAIR HEARING)
REQUIREMENTS

Whenever an adverse decision is made by Medicaid to deny, reduce, terminate, or
suspend a Medicaid applicant’s or recipient’s medical, dental, or behavioral health
services, due process or appeal rights are implicated. Written notice must be provided to
the recipient/applicant and, if appropriate, his/her legal representative, as well as the
service provider. The notice must include a clear statement of the decision, citation that
supports the decision made, and appeal rights for a fair (also known as a formal) hearing.

S.L 2008-118, s. 3.13 eliminated Medicaid informal appeals (also known as
reconsideration reviews) with the Department of Health and Human Services (DHHS)
Hearing Office as a hearing option for Medicaid recipients and applicants. Only a fair
hearing before the Office of Administrative Hearings (OAH) is required for adverse
decisions made about a Medicaid recipient’s or applicant’s medical, dental, or behavioral
health service requests. The law specifies deadlines throughout the fair hearing process
that must be met by OAH and DHHS/DMA. S.L 2009-526, s. 2.(a) and (b) made various
clarifying changes in the previously cited session law. See attached appeal timeline. The
fair hearing process, exclusive of a request for judicial review, must be completed within
90 days of the recipient’s/applicant’s filing with OAH and the DHHS General Counsel.

IL. ACTIVITIES AND PROGRESS TO DATE TO IMPLEMENT S.L 2008-118, s. 3.13
AND S.L 2009-256, s. 2.(a) AND (b)

¢ Continuing Implementation of Long-Term Process
On February 2, 2009, Public Consulting Group (PCG) implemented the first phase of
the permanent online document management system or clearinghouse. This
clearinghouse is located at https://web.pcgus.com/ncmdp/. The clearinghouse
continues to provide a stable, central environment to accommodate the core appeal
process established by S.L 2008-118, s. 3.13. It utilizes significant efficiencies by
automating many of the workflow procedures associated with the appeal process.
Additionally, the clearinghouse is an efficient method for managing and storing a large
volume of documents. For example, the clearinghouse automatically groups all related
documents into a single case record. The clearinghouse tracks all crucial information
about each document leading to a much higher level of organization and allows for
robust reporting capabilities. The clearinghouse also allows for immediate electronic
transmission of documents to and from the OAH, Mediation Network of North
Carolina (MNNC), Department of Justice (DOJ), and DHHS/DMA.



III.

Developing New Due Process Notices and Recipient Appeal Request Forms

With the enactment of S.L. 2009-526, s. 2.(a) and (b) and implementation of the
proposed mediated settlement between DHHS/DMA and Legal Services of the
Southern Piedmont, Medicaid recipient notices and appeal request form are being
revised as well as recipient and vendor instructions. The previous implementation date
was March 01, 2010; however, the date was contingent upon completion of mediation
with Legal Services. Legal Services rejected the settlement. As a result, DHHS/DMA
was unable to meet the March 01, 2010, deadline specified in the last report. Although
the mediated settlement was rejected by Legal Services of the Southern Piedmont, new
notices, recipient appeal request form, vendor instructions, and recipient instructions
will be implemented in compliance with the proposed settlement and as agreed upon
by DHHS/DMA.

Establishing Workflow Procedures

There is frequent communication between the Mediation Network and DHHS/DMA in
an attempt to resolve any mediation issues that arise and to refine the mediation process
as needed. As a result, the workflow processes for DHHS/DMA and MNNC are
clearly known and understood.

¢ Completing DMA/DHHS Vendor Contracts
DHHS/DMA vendor contracts, with the exception of Hewlett-Packard (HP) Enterprise
Services (formerly Electronic Data Services, EDS), have been amended to require their
participation in the mediation and hearing processes and to reflect the requirements of
5.L 2009-526, s. 2.(a} and (b) and the proposed mediated settlement between
DHHS/DMA and Legal Services of the Southern Piedmont. The HP contract
amendment has been completed and must be reviewed and approved by CMS.

¢ Training for DMA and Vendor Staffs, Recipients, and Providers
Training was developed and provided in collaboration with the Carolina Dispute
Settlement Center in March-April 2009 and February-April 2010 for DMA and vendor
staffs and providers relative to the proposed mediated settlement with Legal Services
of the Southern Piedmont, S.L 2008-118, s.313, and S.L. 2009-526, s. 2.(a) and (b).
Recipient training will be confined to information contained in Medicaid publications
secondary to travel and budget restrictions. Additionally, a special Medicaid Bulletin
on the Medicaid recipient appeal process will be published.

ANALYSIS

e Cost Effectiveness of the Appeal Process
o Maintenance of Services (MOS)

If a continuing request for services is made in accordance with Medicaid
requirements, adverse action taken, and a hearing request submitted within 30 days
of the date the notice was mailed, the recipient is entitled to receive services
during the pendency of the appeal. The service will be provided in accordance
with federal and state requirements as well as the proposed mediated settlement
with Legal Services of the Southern Piedmont. With the use of the clearinghouse,
there has been more timely communication, and it has been determined that the
new process and utilization of the document management system has saved
approximately $6 million in MOS costs for the period August 01, 2009-January



15, 2010, and $19.6 million for the period October 01, 2008-January 15, 2010,
See Tables I and I appended to this report.

o Other Costs: Effective Date of Adverse Notices
S.L 2009-526, s. 2.(a) and (b) reduced the effective date for continuing service
requests from 30 to 10 days. While it is expected that this will decrease the
amount of money spent on MOS, this can only occur if there is adequate
infrastructure at every level of the appeal process, including fiscal and human
resources to meet the session law requirements.

" Efficiency is determined by whether the deadlines set forth in S.LL 2008-118, s.3.13

were met for the period August 01, 2009-January 15, 2010. The data revealed that fair
hearings were resolved, on the average, in 126 days (90 days allowed under federal
requirements). See Tables III and IV, appended to this report, for full compliance
tesuits.

The results found in Tables III and IV were compiled using data retrieved from the
online document management system. OAH collects and utilizes data independent of
that collected by the DHHS/DMA document management system, and, as a result,
their findings may differ from those included in this report.

One way to determine effectiveness of the process is to evaluate the similarity of the
decisions made by OAH and DHHS/DMA. Tables V and VI, appended to this report,
show the number and percentage of initial decisions that OAH and DHHS/DMA
upheld for the period August 01, 2009-January 15, 2010. The data revealed that there
is a disparity in the decisions made by the vendors (initial agency decision), OAH
(administrative decision), and DHHS/DMA (final agency decision). See Tables V and
V1 for complete results. The results found in these tables were compiled using data
retrieved from the online document management system. As noted above, the OAH
data may differ from that included in this report as OAH collects and utilizes data
independent of that collected by the DHHS/DMA document management system.

IV. FUTURE CONSIDERATIONS

Implementing S.L 2009-526, s. 2.(a) and (b) and DHHS/DMA Proposed Mediated
Settlement with Legal Services of North Carolina

New due process notices, recipient appeal request forms, recipient instructions, and
vendor instructions are under development and will need to be distributed throughout
DHHS and to all vendors. Training for staff, recipients, providers, and vendors on the
changes precipitated by S.L 2009-526, s. 2.(a) and (b} and the proposed mediated
settlement with Legal Services of the Southern Piedmont is an integral part of success
for any changes in the hearing process. Comprehensive internal and external training
was developed collaboratively with the Carolina Dispute Settlement Center and
presented to DHHA/DMA staff, vendors and providers February-April 2010. Due to
travel and budget restrictions, full scale training for recipients regarding changes
mandated by S.L 2009-526, s. 2.(a) and (b) and the proposed settlement with Legal
Services of North Carolina will initially be limited to Medicaid’s publications and
website. However, DMA will investigate other training possibilities.

Notifying DHHS/DMA of Requests for Mediations and Hearings



Timely processing and transmission is critical since it is directly linked to a series of e-
mail alerts sent by the document management system to the appropriate Medicaid staff,
vendors, and assistant attorney generals to notify them the case has been dismissed,
mediation scheduled or completed, a hearing scheduled, or decision made. Most
significant are the behavioral health services and personal care services appeal cases
due to the volume of appeals. Documents are sent to DHHS/DMA and/or the
document management system within 24 hours.

With the addition of the OAH case number to the forms, it has become easier to
identify the recipient and affiliate the correct appeal request form to the correct
recipient. However, on occasion, the case number is incorrect or omitted. Therefore, it
would be helpful if the various mediation and hearing forms contained the petitioner’s
name, OAH case number, the recipient’s name, Medicaid identification number, date
of notice, and service under appeal. Ultimately, including this information on the
forms will result in a cost savings to the State and improve efficiency of the appeal
process.

Availability of Telephone Hearings with Speaker Phone and Videoconferencing
Capabilities

Prior to the ratification of S.L 2009-526, s. 2.(a) and (b), telephonic and
videoconferencing capabilities were not available to all recipients who wished to
pursue these options. Some of the current OAH hearing sites do not have the
availability of telephone or videoconferencing capabilities, With the ratification of this
bill and the current state of the economy, DHHS/DMA requests that these capabilities
be made available whenever possible.

Medicaid Recipient Hearing Request Forms

DHHS/DMA has developed individual hearing request forms that are pre-populated
with the recipient’s name, Medicaid identification number, address, and service under
appeal. Some providers have created their own forms by “cutting and pasting”
information from other recipient forms. As a result, the wrong name, Medicaid
identification number, address, service under appeal appears on the form. It makes it
very difficult to affiliate the correct form and service under appeal to the correct
recipient. Also, additional time is required by OAH, DHHS/DMA, and the Attorney
General’s staff to determine the nature of the appeal as well as the petitioner. It would
be helpful if these forms were not processed by OAH, and the recipient and provider
directed to contact DHHS/DMA for a duplicate form.

Hearings Requested by Providers Without Knowledge of Recipient or Legal
Representative/Guardian

A few mediations and hearings have been held under this condition, and some have
been dismissed. Processing hearing requests when the recipient has no knowledge that
a hearing has been requested on their behalf is resulting in confusion among recipients,
applicants, providers, and DHHS/DMA/vendor staff. It would be helpful if such
requests were dismissed by OAH.

RECOMMENDATIONS

¢ Develop policies regarding how hearings requested by providers on behalf of recipients

and applicants without their knowledge are to be handled.



» Do not process altered DHHS/DMA recipient appeal request forms and direct
recipients and providers to contact DHHS/DMA for a duplicate request form.

e Allow further discussion between the petitioner and respondent, if so desired by either
party, immediately prior to the hearing in an effort to settle the case. Many
administrative law judges allow this, and it has proven to be helpful. Many cases have
settled without a hearing, which benefits the petitioner and results in a cost savings to
the State.

Continue the appeal process as set forth in S.L. 2008-118, s. 3.13 and S.L 2009-526, s.
2.(a) and (b) and the DHHS/DMA-Legal Services of the Southern Piedmont proposed
mediation settlement on due process.

¢ Monitor the hearing process and analyze data to assess progress towards objectives,
cost effectiveness, and efficiency of the revised process.



APPENDIX 1

DATA TABLES 1I-VI
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APPENDIX II

APPEAL TIMELINE ESTABLISHED UNDER
S.L 2008-118, s. 3.13
and

S.L. 2009-526, s. 2.(a) and (b)
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