§ 20-138.2A. Operating a commercial vehicle after consuming alcohol.

(a) Offense. — A person commits the offense of operating a commercial motor vehicle
after consuming alcohol if the person drives a commercial motor vehicle, as defined in G.S.
20-4.01(3d)a. and b., upon any highway, any street, or any public vehicular area within the
State while consuming alcohol or while alcohol remains in the person's body.

(b) Implied-Consent Offense. — An offense under this section is an implied-consent
offense subject to the provisions of G.S. 20-16.2. The provisions of G.S. 20-139.1 shall apply
to an offense committed under this section.

(b1)  Odor Insufficient. — The odor of an alcoholic beverage on the breath of the driver is
insufficient evidence by itself to prove beyond a reasonable doubt that alcohol was remaining
in the driver's body in violation of this section unless the driver was offered an alcohol
screening test or chemical analysis and refused to provide all required samples of breath or
blood for analysis.

(b2)  Alcohol Screening Test. — Notwithstanding any other provision of law, an alcohol
screening test may be administered to a driver suspected of violation of subsection (a) of this
section, and the results of an alcohol screening test or the driver's refusal to submit may be used
by a law enforcement officer, a court, or an administrative agency in determining if alcohol was
present in the driver's body. No alcohol screening tests are valid under this section unless the
device used is one approved by the Department of Health and Human Services, and the
screening test is conducted in accordance with the applicable regulations of the Department as
to its manner and use.

(©) Punishment. — Except as otherwise provided in this subsection, a violation of the
offense described in subsection (a) of this section is a Class 3 misdemeanor and,
notwithstanding G.S. 15A-1340.23, is punishable by a penalty of one hundred dollars
($100.00). A second or subsequent violation of this section is a misdemeanor punishable under
G.S. 20-179. This offense is a lesser included offense of impaired driving of a commercial
vehicle under G.S. 20-138.2.

(d) Second or Subsequent Conviction Defined. — A conviction for violating this offense
is a second or subsequent conviction if at the time of the current offense the person has a
previous conviction under this section, and the previous conviction occurred in the seven years
immediately preceding the date of the current offense. This definition of second or subsequent
conviction also applies to G.S. 20-17(a)(13) and G.S. 20-17.4(a)(6). (1998-182, s. 23;
1999-406, s. 15; 2000-140, s. 5; 2000-155, s. 16; 2007-182, s. 2; 2008-187, s. 36(a).)

G.S. 20-138.2A Page 1



